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RULES  OF  COURT. 


RxTLS  45.  Id  all  cases,  where  any  suit  shall  be  dismissed  in  thi$ 
Court,  except  where  the  dismissals  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  for  the  defendant  in  error,  or  appellee,  as  the 
case  may  be,  unless  otherwise  agreed  by  the  partiea 

Rule  46.  In  all  cases  of  affirmances  of  any  judgment  or  decree 
in  this  Court,  costs  shall  be  allowed  to  the  defendant  in  error,  or 
appellee,  as  the  case  may  be,  unless  otherwise  ordered  by  the  Court 

RxTLE  47.  In  all  cases  of  reversals  of  any  judgment  or  decree  in 
this  Court,  except  where  the  reversal  shall  be  for  want  of  jurisdic- 
tion, costs  shsdl  be  allowed  in  this  Court  for  the  plaintiff  in  error,  or 
appellant,  as  the  case  may  be,  unless  otherwise  ordered  by  the  Court 

Rule  48.  Neither  of  the  loregoing  rules  shall  apply  to  cases 
where  the  United  States  are  a  party;  but  in  such  cases  no  costs  shall 
be  allowed  in  this  Court,  for  or  against  the  United  States. 

Ri;le  49.  In  all  cases  of  the  dismissal  t)f  any  suit  in  this  Court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a  mandate,  or  other  proper 
process  in  the  nature  of  a  procedendo,  to  the  court  below,  for  the 
purpose  of  informing  such  court  of  the  proceedings  in  this  Court/no 
that  further  proceedings  may  be  had  in  such  court  as  to  law  and 
justice  appertain. 

Rule  50.  When  costs  are  allowed  m  this  Court,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount  thereof  in  the  bodv  of  the 
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viii  RULES  OF  COURT. 

mandate,  or  other  proper  process  sent  to  the  court  below,  and  annex 
to  the  same  the  bill  of  items  ^xed  in  detail. 

Rule  51.  All  motions  hereafter  made  to  the  Court  shall  be.  re- 
duced to  writing,  and  shall  contain  a  brief  statement  of  the  facts  and 
objects  of  the  motion. 

Rule  52.  The  Court  will,  at  every  future  session,  announce  on 
what  day  it  will  adjourn,  at  least  ten  days  before  the  time  which 
shall  be  fixed  upon;  and  the  Court  will  take  up.no  case  for  argu- 
ment, nor  receive  any  case  upon  printed  briefs,  within  three  days 
next  before  the  day  fixed  upon  for  adjournment. 
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THE  DECISIONS 


THE  SUPREME  COUKT  OF  THE  UNITED  STATES, 


JANUARY  TERM,  1838. 


The  United  State^^  pjuaintiffs  in  error  v.  Andrew  N.  Lavb. 

The  United  States  institated  an  action  on  a  treasury  transcript  of.  the  accounts  of 
the  defendant,  who  had  been  a  clerk  in  the  treasury  department,  and  as  such,  and 
as  agent  under  the  authority  of  the  secretary  of  the  treasury,  had  disbursed  pijblic 
moneys  under  several  heads  of  appropriation ;  some,  specific  and  temporaiy,  othere 
of  a  more  permanent  and  general  eharacter.  On  the  nSght  of  the  dOth  of  March, 
1833,  the  treasury  building  was  consumed  by  fire,  which  destroyed  all  his  books, 
papers  and  vouchers,  relating  to  the  disbursementa  made  by  him.  During  the 
period,  in  which  the  defendant  had  performed  the  duties  of  agent,  he  had  settled 
his  accounts  with  punctuality,  and  to  tl^e  satisfaction  of  the  accounting  officers. 
All  suspicion  of  fraudulent  misapplication  of  the  money  was  disclaimed  by  the 
counsel  of  the  United  States,  in  the  arguroejit  of  the  cause — and  the  question 
before  the  court  was,  whether  the  defendant  had  entitled  himself  to  relief  in  a 
court  of  justice,  or  must  be  tumod  oyer  to  legislative  aid. '  Upon  tne  questions  of 
evidence,  presented  in  the  cause,  the  court  said:  This^  then„presents  a  case,  where 
all  the  books,  papers  and  vouchers,  of  the  defendant,  relating  to  his  disbursements 
and  agency,  have  b^n  destroyed  by  fire,  without  any  fault  of  his;  and  is,  of  neces- 
sity,  open  to  the  admission  of  secondary  evidence.  And  under  the  general  rule  of 
evidence,  he  might  be  required  to  produce  the  best  evidence  which  the  nature  of 
the  case,  under  the  circumstances,  would  admit.  This  rule,  however,  does  no! 
require  of  a  party  the  productiCn  of  the  strongest  possible  evidexiee ;  but  most  be 
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2  SUPREME  COURT. 

[United  States  v,  Laub.] 
^▼erned,  in  a  gfeat  measure,  by  the  circumstances  of  the  case ;  and  must  hare  a 
bearing  upon  the  matter  in  controteriy^  and  must  not  be  such  as  to  leave  it  open  io 
the  suspicion  or  presumption,  that  any  thing  left  behind,  and  within  the  power  of 
the  party,  would,  if  produced,  make  against  him. 

Sappose  a  debtor  should  put  into  the  hands  of  an  agent,  a  sum  of  money  for  th« 
payment  of  specified  demands  against  him,  and  the  amount  limited  to  such  demands ; 
kad  t  be  paid  in  sitaall  stfms  to  a  numerous  class  of  creditors,  scattered  otc^ 
Tarious  and  distant  parts  of  the  country:  and  it  should  be  made  to  appear,  tbat  he 
had  disbursed  all  the  money  thus  put  into  his  hands,  bi|t  that  the  Touchers  for 
such  paymenta  had  been  destroyed  by  fire,  without  any  fault  of  his;  and  he  could 
not  ascertain  the  names  of  the  creditors  to  whom  payinei^t  had  beeti  made;  but 
that  no  claim  had  been  presented  to  his  principal,  by  any  one  of  the  creditors,  to 
whom  payment  was  to  be  made  by  the  agent,  after  the  lapse  of  thretf  years :  and 
^1  this,' accompanied  by  proof,  that  he  had  faithfully  discharged  the  duties  of  a  like 
•gfl^Bcy  for  several  years,  and  regularly  accounted  for  his  disbursiementa ;  would  it 
not  a^rd  reasonable  grounds  to  conclude,  that  he  had  disbursed  all  the  moneys 
placed  in  his  hands  by  his  principal,  for  the  purposes  for  which  he  received  it; 
and  pr9tect  him  against  a  suit  for  any  balance  ? 

It  appeared,  that  the  defendant  ofiered  to  read  in  evidence,  certain  passages  from  a 
poblic  doetiment,  mentioned  m  the  bill  of  exceptions.  The  plaintiffii*  counsel 
consented  to  its  being  read,-as  the  defendant's  evidence.  And  after  the  same  was 
read,  tl^e  plaintiff's  counsel  requested  the  court  to  instruct  the  jury,  that  the  con- 
versation of  the  defendant  with  Mr.  Dickens  and.  Mr.  M'Lean,  read  from  the  exe- 
cutive document,  was  not  evidence  to  the  jury  of  the  faets  stated  in  such  conver- 
sation; which  the  court  refused  to  give.  The  court  said:  The  entire  document 
referred  to,  is  not  set  out  in  the  bill  of  exceptions ;  and  from  what  is  stated,  no 
conversaition  of  the  character  objected  to  ai^pears.  But  the  evidence  was  admitted 
by  consent.  The  plaintiffs  were  entitled  to  have  the  whole  document  read ;  and 
it  was  all  in  evidence  before  the  court  and  jury.  But  the  objection^  on  the  ground 
that  some  of-tho  facte  stated  were  onl^  hearsay  evidence,  fails.  The  document,  so 
ftir  as  it  appears  on  the  bill  of  exceptions,  contains  no  such  conversation.  This 
instruction  was,  therefore,  properly  refused. 

IN  error  from  th^  tircuit  court  of  the  United  States  of  the  District 
of  Columbia j  in  the  county  of  Washington. 

The  United  States  instituted  two  actions  of  assumpsit  against  the 
defendant,  to  recover  the  balances  stated  to  be  due  to  the  United 
States,  on  transcripts  regularly  certified  by  the  treasury  department 
The  first  account  was  with  the  defendant,  as  "agent  for  paying  the 
contingent  expenses  of  the  office  of  the  secretary  of  the  treasury;" 
and  charges  a  balance  due  to  the  United  States,  and  those  warrants 
drawn  by  the  secretary  of  the  treasury  in  favour  of  the  defendant, 
amounting,  together,  to  four  thousand  dollars.  It  credits  a  payment 
of  two  hundred  and  forty-one  dollars  and  fifty-eight  cents,  paid  on 
the  22jd  July,  1833,  leaving  a  balance  due  to  the  United  States,  on  the 
14th  ^fovember,  1833,  of  three  thousand  seven  hundred  and  seventy- 
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six  dollars  and  fifty-eight  cents.  The  other  account  is  against  the 
defendant  as  '^  superintendent  of  the  south-east  executive  building,  in 
relation  to  the  compensation  of  superintendent,  and  watchman-  of  said 
building; '^  and  after  charging  a  warrant  of  four  hundred  and  twenty- 
five  dollars,  ai^d  crediting  one  hundred  and  fourteen  dollars  and 
ninety-seven  cents,  paid  July  23d  1833,  claims  a  balance  of  three 
hundred  and  ten  dollars  and  three  cents.  The  whole  sum  claimed  to 
be  due  to  the  United  S,tates,  on  the  two  transcripts,  was  four  thousand 
and  eighty-six  dollars  and  fifty-one  cents.  ^In  the  other  action,  the 
United  States  claimed  seven  thousand  seven  hundred  ahd  sixty-nine 
dollars  and  twenty-five  cents.  This  account  is  for  a  treasury  warrant 
for  two  thousand  dollars,  and  for  five  thousand  seven  hundred  and 
sixty-nine  dpllars  and  twenty-five  cents,  for  balances  due  by  the  de- 
fendant as  '^  superintendent  of  the  south-east  executive  building/' 
in  relation  to  contingent  expenses  of  the  said  building,  to  alterations 
and  improvements  thereof^  and  to  enclosing  the  grbunds  attached 
thereto;  and  also  as  ^^  agent  for  expenditures  in  relation  to  insofvent 
debtors/'  and  in  relation  to  manufactures. 

The  defendant  pleaded  non  assumpsit  to  both  actions,  and  the  cases 
were  tried  together,  in  the  circuit  court ;  the  jory  found  verdicts  for 
the  defendant. 

Three  bills  of  exception,  entirely  similar,  were  taken  in  each  case, 
by  the  plaintifis,  and  judgment  being  given  for  the  defendant,  th^ 
plaintiffs  prosecuted  ^is  writ  of  error.  The  material  facts  of  the 
case,  in  the  bills  of  exception,  are  stated  in  the  opinion  of  the  court 

The  case  was  argued  by  Mr.  Butler,  the  attorney  general,  and  by 
Coxe,  for  the  defendant 

Mr.  Justice  I  hompson  delivered  the  opinion  of  the  Court 

This  case  comes  up  on  a  writ  of  error  from  the  circuit  court  of  the 
District  4>f  Columbia  for  the  county  of  Washington. 

The  aptibn  is  founded  upon  a  balance  certified  at  the  treasury  against 
the  defendant  for  eleven  thousand  eight  hundred  and  fifty-five  dol- 
lars and  eighty-six  cents.  A  verdict  was  found  by  the  jury  for  the 
defendant;  and  upon  the  trial  several  bills  of  exception  were  taken 
to  the  instructions  given  by  the  court 

The  main  question  in  the  case  related  to  certain  credits,  which  the 
defendant  claimed  to  have  allowed  to  him;  and  which  had  been  re- 
jected by  the  accounting  officers  of  the  treasury. 


Digitized  by 


Google 


4  SUPREME  "COURT. 

[Umted  Stotes  ▼.  Laab.] 
These  credits,  so  claimed  and  rejected,  consisted  of  three  items,  as 
stated  in  the  defendant's  claims. 

1st  Four  hundred  and  ninety-three  dollars  and  sixteen  cents,  paid 
the  Bank  of  Metropolis  for  advances  to  individuals. 

2d.  Three  thousand  eight  hundred  and  fifty-two  dollars  and  fifteen 
cents,  for  drafts  drawn  by  the  Bank  of  the  United  States  in  favour 
of  individuals,  between  the  1st  of  October,  1832,  and  the  1st  of 
April,  1833. 

3d.  Two  thousand  nine  hundred  and  fifty-four  dollars  and  forty- 
three  cents,  claimed  as  a  credit  for  disbursements  to  sundry  .per- 
sons, whose  names  were  'not  recollected;  the  vouchers, 'as  was  al- 
leged, having  been  destroyed  in  the  conflagration  of  the  treasury 
department 

.  After  the  evidence  in  the  cause. was  closed,  the  plaintiffs,  by  their 
counsel,  prayed  the  court  to  instruct  the  jury,  that  the  defendant  was 
not  entitled  to  the  credit  claimed  for  the  three  items  above  mentioned; 
which  instructions  the  court  refused  to  give.  But,  upon  the  prayer 
of  the  defendant,  gave  to  the  jury  the  foUowiilg^nstruction: 

"  That  if  from  the  evidence,  aforesaid,  they  shall  believe,  that  the 
defendant  has  faithfully  paid  Qver  for  public  purposes,  and  within  the 
sphere  of  his  oflicial  duty,  all  the  puhlic  money  which  came  to  his 
hands,  then  the  plaintiffs  were  not  entitled  to  recover;"  and.  bills  of 
exception  were  taken  on  the  part  of  the  plaintiffs,  to  the  refusal  to 
give  the  instructions  prayed  in  their  behalf,  and  to  the  instructions 
given  oh  the  prayer  of  the  defendant. 

There  was  another  bill  of  exceptions  taken,  which  will  be  noticed 
hereafter. 

It  will  be  seen  from  this  statement,  that  the  instruction  prayed  on 
the  part  of  the  plaintiffs,  was  a  positive  direction  to  the  jury,  that  the 
defendant  was  not  entitled  to  th'e  credit  claimed  by  him  for  the  three 
items  abov^mentioned.  If  the  court  erred  in  refusing  to  give  this 
instruction,  it  must  have  been  either  by  reason  o^f  some  insuperable 
objection  in  point  of  law  against  the  claims;  or  because  there  was  no 
evidence  whatever  before  tb^iury  in  support  of  them.  There  is  no 
pretence  for  the  instruction  prayed  on  the  first  ground.  No  pbjection 
was  made  to  the  admissibility  in  evidence  of  the  claims,  if  any  could 
have  been  made.  But  none  did  exist  It  was  a  claim  made  by  the 
defendant  for  disbursements  or  payments  made  by  hiYn,  in  discharge 
of  his  appropriate  duties  under  the  trust  assumed.  A  nd  the  claims,  if 
necessary,  Onder  the  act  of  the  3d  March,  1797,  (of  which  there  may 
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be  some  doubt,)  had  been  presented  to  the  accounting  officers  of  the 
treasury,  and  disallowed;  and  was,  of  course,  open  to  be  set  up  ion  the 
trial  of  this  cause. 

If,  therefore^  the  court  erred  in  not  giving  the  instructions  asked 
on  the  part  of  the  plaintiff,  it  .must  have  been  on  the  ground,  that  no 
evidence^  tending  to  prove  the  n^qtter  in  dispute,  had  been  given  'to 
tlie  jury.  For  it  is  a  point  too  well  settled,  to  be  now  drawn  in  ques- 
tion, that  the  effect  and  sufficiency  of  the  evidence,  are  for  the  con- 
sideration and  determination  of  the  jury;  and  the  error  is  to  be 
redressed,  if  at  all,  by  application  to  the  court  below  for  a  new  trial, 
and  cannot  be  made  a  ground  of  objection  on  a  writ  of  error.  All 
the  evidence  on  the  trial  was  admitted  without  objection;  and  the 
instructions  asked  from  the  court,  did  not  point  to  any  part  of  the 
evidence  as  inadmissible  or  irrelevant;  but  for  a  general  direction  upon 
the  whole  evidence,  that  the  defendant  was  not  entitled  to  the  credits 
claimed  by  him  for  the  three  items  abovementioned. 

The  general  outlines  of  the  case,  as  stated  in  the  bill  of  exceptions, 
are:  That  the  defendant  had  been  r^  clerk  in  the  treasury  department 
of  the  United  States,  and  as  such,  and  as  agent  under  the  authority  of 
the  secretary  of  the  treasury,  had  disbursed  public  moneys  under 
several  heads  of  appropriation:  some,  specific  and  temporary,  others 
of  a  more  permanent  and  general  character.  That  he  was  required 
to  take  an  oath  fs^ithfuUy  to  perform  the  duties  of  his  office;  and  had 
performed  such  duties  during  the  years  1831  and  1832,  and  up  to  the 
30tb  of  March,  1833.  That  on  the  night  of  the  30th  of  March,  1833, 
the  treasury  building  was  consumed  by  fire;  which  destroyed  all  thB 
books,  papers  and  vouchers,  relating  to  the  public  business  of  the  de- 
partment That,  by  the  course  of  business,  in  conducting  his  agency, 
the  money  was  placed  in  his  hands  by  warrants  from  the  secretary  of 
the  treasury,  in  his  favour  as  agent;  which  warrants  were  issued  by 
the  secretary,  upon  the  requisition  of  the  defendant,  stating  the  J)ur- 
pose  for  which  the  money  was  required,  and  at  the  discretion  of  the 
secretary.  The  warrants  thus  issued  were  charged  to  the  defendant 
on  the  books  of  the  treasury,  and  placed  to  his  credit  as  agent  in  the 
Branch  Bank  of  the  United  States  at  Washington;  and  the  moneys 
drawn  put  of  the  bank  by  the  defendant's  checki,  as  such  agent,  in 
favour  of  the  individuals  respectively,  to  whom  the  same  was  payable, 
which  was  according  to  the  usual  practice  of  other  disbursing  officers. 
And  it  appeared,  that  after  the  destruction  of  the  treasury  building, 
by  9n  order  drawn  by  the  secretary  of  the  treasury,  all  the  moneys 
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stiinding  to  the  Credit  of  the  defendant  in  the  branch  bank,  on  the 
20th  of  March;  1833,  were  drawn  out,  except  ten  dollars.  It  also  ap^ 
peared,  that  the  books  of  the  bank  do  not  furnish  any 'information 
showing  the  names  of  the  persons  or  the  character  of  the  services  for 
which  the  moneya  were  disbursed;  but  hierely  exhibit  the  dates  of 
the  checks,  and  the  amount  of  the  money  for  which  they  were  drawn 
reHpectively.  The  defendant  also  showed,  that  he  kept  no  private 
account  in  the  bank^  noi:  any  other  account  than  as  agent  That, 
during  the  period  in  which  he  had  performed  the  duties  of  such  ag^nt, 
he  had  settled  his  accounts  with  punctuality,^  and  entirely  to  the  satis- 
faction of  the  accounting  officers.  That  such  aibcaunts,  so  far  as  spe-^ 
cific  appropriations  had  been  made,  were  settled  up  to  the  1st  of 
January,  1833,  and  the  others  up  to  the  1st  of  October,  lj83^;  and 
that,ibr  all  the  vouchers  accompanying  such  settlements,  so  far  as  the 
same  extends,  corresponding*  checks  appear  in  the  bank  statement* 
Such  being  the  general  outlines  of  the  case,  and  no  dispute,  except  ih 
relation  to  the  three  items  abovementioned,  the  question  arises 
whether  there  was  any  evidence  before  the  jury  conducing  to  prove 
the  disbursements  of  the  defendant  thus  claimed* 

All  suspicion  of  a  fraudulent  misapplicatloa  by  the  defendant  of 
the  money  placed  in  his  hands,  was  disclaimed  on  the  argument;  and 
the  question  seemed  to  resolve  itself  into  the  inquiry,  whether,  under 
the  evidence  in  the  cause,  the  defendant  had  entitled  himself  to  relief 
in  a  court  of  justice,  or  must  be  turned  over  to  legislative  aid. 

This  then  presents  a  case,  where  all  the  books,  papers  and  vouch- 
ers of  the  defendant,  relating  to  his  disbursements  and  agency,  have 
been  destroyed  by  fire,  without  any  fault  of  his;  and  is  of  necessity 
open  to  the  admission  of  secondary -evidence.  And  under  the  general 
rule  of  evidence,  he  might  be  r^qtiired  to  produce  th§  best  evidence 
which  the  nature  of  the  case,  under  the  circumstances,  would  admit 
This  rule,  however,  does  not  require  of  a  party  the  production  of 
the  strongest  possible  evidence;  but  must  be  governed,  in  a  great 
measure,  by  the  oircumsts^nces  of  the  case,  and  must  have  a  bearii^ 
upon  the  matter  in  controversy;  and  must  not  be  such  as  to  leave  it 
open  to  the  suspicion  or  presumption  that  anything  left  behind,  and 
within  the  power  of  the  ptirty,  would,  if  produced,  make  against  him. 
But  the  evidence  in  this  case  is  not  open  to  the  objection,  that  it  was 
not  the  best  evidence  in  the  power  of  the  party:  no  objection  on  that 
ground  was  made  at  the  trial:  ^d  the  Case  is  then  brought  to  the 
single  point,  was  there  any  evidence  before  the  jury  conducing  to 
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support  the  claim  for  tKe  disbursements,  which  were  rejected  by  the 
accounting  officers. 

With  respect  to  the  four  hundred  and  ninety^hree  dollars  and 
sixteen  cents^  claimed  under  the  charge  of  moneys  paid  the  Bank 
of  Metropolis,  for  advances  to  individuals  having  claims  against 
the  government^  it  was  proved  that  it  was  the  practice  in  the 
treasury  departndent,  to  pay  the  clerks,  &e.  monthly,  when  there 
were  funds  out  of  which  they  could  be  paid;  and  that  it  was  usutf, 
when  such  moneys  were  due  and  payable  and*  there  were  no  such 
funds,  or  when  the  appropriation  bill  had  not  been- passed ^y  con- 
gress, for  the  defendiffit  to  give  such  as  required  it,  a  certificate, 
showing  the  amount  due,  and  that  it  would  be  paid  when  the  appro- 
priation bill  should  pass.  Upon  which  certificate,  the  holder  would 
obtain  either  an  advance,  or  -discount  from  the  banks;  and  that  the 
defendant  had  given  several  such  certificates,  whi^h,  in  the  winters  of 
1832-3,  had  been  brought  to  the  Bank  of  Metropolis,'  and  money 
paid  on  tliem:  and  that  some  time  in  March,  1833,'  after  the  appro- 
priation bill  had  paissed,  all  the  certificates  held  by  the  dank>  Wjere 
carried  to  the  defendant;  who  gave  in  lieu  of  them  a  check  upon  the 
Branch  Bank,  which  bad  been  paid.  But  the  witness  ;di4  not  reeol* 
lect  the  ampunt  paid,  nor  the  namea  of  the  persons  to  whom  the 
certificates  had  been  given,  but  only  that  there  were  several  of  th^m, 
and  the  amount  considerable;  but'  that  the  books  of  the  bank  con- 
tained no  information  &n  the  subject 

This  was  certainly  evidence,. and  that  too,  not' of  a  very  slight 
character,, conducing  to  proi%  the  disbursement  claimed.  The  pre- 
cise amoun,t  was  not  proved;  but  all  .the  defendant's  vouchers  being 
destroyed,  and  the  bank  books  furnishing  no  information  on  the 
subject,  it  was  a  question  for  the  jury  to  decide,  ad  to  the  aniouht  thus 
paid;  taking  their  evidence  in  cohnection  with  the  other  evidence  in 
the  cause. 

With  respect  to  the  claims  for  drafts  drawn  by  the  Branch  Bank 
in  favour.of  individuals,  between  the  1st  ofvOctober,  1832,  and  the  1st 
of  April,  1833,  the  evidence  was,  that  sometimes  when  moneys  were 
to  be  disbursed  at  a  distance,  the  defendant  would  obtain  drafts  from 
the  cashier  of  the  bank^  upon  other  banks  or  branches  where  the 
money  was  djsbursable;  which  drafts  were  drawn. in  fiivour  of  the 
defendant,  and  indorsed  by  him  to  the  party  who  was  to  receive  the 
money,  and  remitted  to  him  by  mail;  and  that  such  was  the  usual 
practice  of  other  disbursing  officers.    And  it  appeared,  from  the 
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statement  <^  the  Branch  Bank,  that  the  drafts  of  this  description, 
drawn  in  favour  of  the  defends^nt,  between  the  1st  of  October,  1832, 
and  the  1st  of  April,  1833,  corresponded  in  amount  precisely  with 
the  sum  claimed.  It  does  not  appear  what  became  o€  these  drafts. 
But  in  the  natural  course  of  business,  they  would  go  into  the  posses- 
sion of  the  person  to  whom  payment  was  to  be  made ;  and  a  receipt 
for  the  same  returned  to  the  defendant,  which  have  been  destroyed 
by  the  fire.  This  evidence,  although  not  conclusive,  afibrded  pre- 
sumption th^t  such  was  the  fact  It  was,  at  all  events,  evidence  con- 
ducing to  prove  the  payments,  and  was  matter  for  the  jury. 

'  With  respect  to  the  other  claim  of  two  thousand  nine  hundred  and 
fifty-four  dollars  and  forty-three  cents,  there  is  no  evidence  particu- 
larly pointed  to  this  item.  But  there  was  evidence  of  a  more  gene- 
ral character,  which,  under  the  circumstances  of  the  case,  at  least 
afibrded  some  grounds  for  the  conclusion  that  the  money  had  been 
applied  to  the  payment  of  claims  on  the  government  It  stands 
charged  in  the  account  presented,  to  the  accounting  ofiicers  of  the 
treasury,  as  a  claim  for  disbursements  to  sundry  persons,  whose  names 
could  nof  be  recollected;  the  vouchers  having  been  destroyed  in  the 
burning  of  the  t^asury  b{?ilding.  The  jury  had  evidence  of  the  de- 
struction of  the  vouchers  for  such  disbursements,  if  any  ever  existed; 
it  was  in  evidence,  that  the  money  placed  in  the  defendant's  hafids, 
was  by  means  of  warrants,  draWn  by  the  secretary  of  the  treasury, 
upon  the  requisitions  of  the  defendant,  stating  the  purpose  for  whieh 
the  money  Was  required — ^the  amount  resting  in  the  discretion  of  the 
secretary;  and  that  the  warrants  thus  drawn,  were  passed  to  the  credit 
of  the  defendant,  as  agent,  in  Ihe  Branch  Bank  of  the  United  States 
at  Washington;  and  drawn  out  by  his  checks,  as  such  agent,  in  favour 
of  the  individuals  to  whom  the  same  was  payable;  and  that  all  the  mor 
ney  had  been  drawn  out  except  ten  dollars.  Under  such  circumstances, 
where  is  the  ground  upon  whiqh  any  misapplication  of  the  money  is 
chargeable  upon  the  defendant?  If  he  has  disbursed  all  the  money 
he  has  received,  for  the  purposes  for  which  he  received  it,  the  govern- 
ment can  have  no  claim  upon  him.  The  amount  of  money  placed  in 
his  hands,  was  governed  and  limited  by  the  specific  purpose  and  ob- 
ject stated  in  the  requisitions  of  the  defendant,  to  which  it  tvas  to  be 
applied;  and  was,. of  course,  confined  to  disbursements  known  to  the 
secretary,  and  warranted  by  law.  And  it  was  in  evidence,  that,  by  the 
practice  of  the  department,  no  persons  entitled  to  payment,  throdgh 
the  agency  of  the  defendant,  could  receive  payment  from  the  govem- 
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ment,  unless  their  accounts  were  accompanied  with  the  oath  of  the 
claimant,  or  other  satisfactory  evidence  that  he  had  not  been  paid. 
Add  to  this,  that  no  claim  has  been  made  upon  the  gorernment,  for 
payment  of  any  demand  falling  under  the  agency  of  tlie  defendant. 
Does  not  this  afford  reasonable  ground  to  conclude,  that  he  had  ap- 
plied all  the  funds  placed  in  his  hands,  to  the  purposes  for  which  they 
were  intended  ?  At  all  events,  it  was  evidence  conducing  to  prove  it; 
and  the  effect  and  sufBciency  of  it,  was  a  question  for  the  jury. 

It  is  not  intended  to  apply  to  this  case,  a  different  rule  than  would 
be  applied  to  any  other  agency  for  tlie  disbursement  of  money,  under 
like  circumstances. . 

.  Suppose  a  debtor  should  put  into  the  hands  of  an  agent,  a  sum  of 
money  for  the  payment  of  specified  demands  against  him,  and  the 
amount  limited  to  such  demands,  and  to  be  paid  in  small  sums  to  a 
numerous  class  of  creditors,  scattered  over  various  and  distant  parts 
of  the  country:  and  it  should  be  made  to  appear,  thai  he  had  dis* 
bursed  all  the  money  thus  put  into  his  handsj  but  tliat  the  vouchers 
for  such  payments  had  been  destroyed  by  fire,  without  any  fault  of 
his,  and  he  could  not  ascertain  the  names  of  the  creditors  to  whom 
payment  had  been  made ;  but  that  no  claim  had  been  presented  to  his 
principal,  by  any  one  of  the  creditors,  to  whom  payment  was  to  be 
made  by  the  agent,  after  the  lapse  of  three  years ;  and  all  this  accoin- 
panied  by  prbof^  that  he  had  faithfully  discharged  the  duties  of  a  li)ce 
agency  for  severtfl  years,  and  regularly  accounted  f'-r  his  disburse- 
ments :  would  it  not  afford  reasonable  ground  to  conclude,  that  he  itad 
disbursed  all  the  moneys  placed  in  his  hands  by  his  principal,  for  the 
purposes  for  which  he  received  it,  and  protect  him  against  a  suit  for 
any  balance? 

Considering  the  number  and  character  of  the  claims  to  be  paid  by 
the  defendant;  a  lapse  of  nearly  three  years,  from  the  burning  of  the 
treasury  building  to  the  time  of  trial,  and  no  claim  having  been  made 
by  any  one  entitled  to  payment  through  the  defendant's  agency,  is  a 
circumstance  affording  presumptive  evidence  that  all  had  been  paid. 

Upon  the  whole,  under  all  the  circumstances  of  this  case,  we  are  of 
opinion,  that  the  court  did  not  err,  in  refusing  to  give  the  instructions 
prayed  on  the  part  of  the  plaintiffs;  nor  in  giving  the  instructions 
to  the  jury,  that  if  from  the  evidence,  they  should  believe,  that  the 
defendant  had  faithfully  paid  over,  for  public  purposes,  and  within 
the  sphere  of  his  official  duties,  all  the  public  money  which  came  to 
his  hands,  the  plaintiffs  were  not  entitled  to  recover. 
Vol.  XI!.~-R 
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The  second  bill  of  exceptions  was  abandoned  on  the  argument; 
and  need  not  be  noticed. 

A  third  bill  of  exceptions  was  taken  at  the  trial;  by  which  it  ap- 
pears, that  the  defendant  offered  to  read  in  evidence,  certain  passages 
from  a  public  document,  mentioned  in  the  bill  of  exceptions.  The 
plaintiffs'  counsel  consented  to  its  being  read  as  the  defendant's  evi- 
dence. And  after  the  same  was  read,  the  plaintiffs'  counsel  requested 
the  court  to  instruct  the  jury,  that  the  conversation  of  the  defendant 
with  Mr.  Dickins  and  Mr.  McLean,  read  from .  the  executive  docu- 
ment, was  not  evidence  to  the  jury  of  the  fatts  stated  in  such 
conversation;  which  the  court  refused  to  give. 

The  entire  document  referred  to,  is  not  set  out  in  the  bill  of  excep- 
tions; and  from  what  is  stated,  no  Cdnversation  of  the  character 
objected  to  appears.  But  theevidence  was  admitted  by  consent.  The 
plaintiffs  were  entitled  to  have  the  whole  document  read  ;  and  it  was 
all  in  evidence  before  the  court  and  jury.  But  the  objection,  on  the 
ground  that  some  of  the  facts  stated,  were  only  hearsay  evidence, 
fails.  The  document,  so  far  as  it  appears  on  the  bill  of  exceptions, 
contains  no  such  conversation.  This  instruction  was,  therefor^,  pro- 
perly refused ;  and  the  judgment  of  the  court  below  is  affirmed. 
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Lessee  of  G'abrieii  Swatze,  and  Mabt  his  wife,  plaintiffs 
IN  EBHOB  y.  Robert  Bubke,  1).  Shebman,  Geoegj^  Jackson, 
AND  Jahes  Hinsman,  defendants 

Eyactment  John  Ormsbj  died  in  Alleghany  county,  Pennijlvania,  in  l>ecember, 
1^806,  having  a  ion  Oliter,  who  administered  to  hie  estate.  He  had  also  a  son  who 
had  married  in  Mississippi,  and  who  died  in  1795,  leaving  an  infant  daughter.  Oii- 
▼er  Ormsby  filed  no  inventory  of  the  estate  of  his  father,  and  n%ver  settleil  an 
H  aecount  as  administrator;  and  in  1896f«he  confessed  a'  judgment  in  ftvour  of  the 
Messrf .  Penns,  for  a  part  of  Jhe  purchase  money  of  a  valuable  real  estate,  which 
had  been  held  by  John  Ormsby,  in  his  lifetime.  In  the  suit  against' him  for  this 
debt,  Mr.  James  Ross  acted  as  the  attorney  for  the  plaintiffii ;  and  in  1827,  the  real 
estate  was  sold  under  an  execution  issued  by  Mr.  Ross  on  the  judgment,'  and  waF 
purchased  by  Mr.  Ross  for  three  thousand  dollars ;  he  having,  b«fbre  the  purchase; 
given  Oliver  Ormsby  to  understand,  and  having  publicly  declared,  that  he  would 
hold  the  property  as  a  security  for  the  debt  due  to  the  Messrs.  Penns;  and  on  the 
payment  of  the  debt,  that  he  would  relinquish  all  claim  to  it  lif  April,  1831, 
Oliver  Ormsby  paid  the  debt  to  Mr.  Ross,  and  took  a  Conveyance  of  the  property. 
At  the  same  time,  he  gaVe  a  recer|>t,  as  administratoi^  of  John  Ormsby,  to  the 
sheriff,  for  the  balance  of  ihe>*three  thousand  dollarb.  He  claimed  to  hold  the 
property,  so  purchased,  as  his  own.  In  March,  1828,  Oliver  Ormsby  wrote  to  the 
wife  of  the  plaintiff  in  this  ejectment,  who  was  the  daughter  of  John  Ormsby, 
junior,  stating  that  his  father  had  not  lefl  more  property  than  would  pay  his  debts. 
There  was  evidence,  that  less  than  one-tenth- of  the  real  estate  would  have  satis- 
fied the  judgment,  for  which  the  land  was  sold  to  Mr.  Hoes.  Mr.  Ross  had  no. 
knowledge  of  any  fraudulent  purpose  of  the  administrator.  The  daughter  of  John 
Ormsby,' junior,  haying  intermarried  with  Gabriel  Swayze,  with  her  huri»andj 
brought 'an'  ejectment,  to  recover  a  moiety  of  the  land  which  was  held  by  01iv*i 
Ormsby,  under  the  conveyance  firom  Bir.  Ross.  The  court  instructed  the  jury,  that 
'<  in  matters  of  firaud,  courts  of  law  and  chancery  have  a  concurrent  jurisdiction. 
It  is,  therefore,  within  thp  province  of  the  Jury,  to  inquire  i^ether  the  conduct  and 
proceedings. of  Oliver  Ormsby,  whereby  the  legal  title  to  the  property  in  dispute, 
became  vested  in  himself,  for  his  exclusive- use  and  benefit)  were  in  fraud  of  his  co- 
tenant,  Mary  Swayxe;  and  if  they  were,  the  verdict  ought  to  be  for  the  plaintiffii.^' 
"  That  the  fraud  shopld^be  brought  to  the  knowledge  of  Mr.  Ross ;  and  that,  if 
Mr.-Ross  took  a  valid  title  under  the  sheriff*8  deed,  the  title  of  his  vendee  would 
be  good,  under  the  circumstances  disclosed  in  the  evidence."  By  the  Court :-« We 
think  that  the  judge  erred,  in  charging  the  jury  that  the  deed  to  Ormsby  was 
valid,  unless  they  should  &t^  that  Ross  participated  in  the  fraud. 

JLt  is  clear  that  a  purchaser  at  sheriff's  sal^,  cannot  protect  himself  against  k  prior 
claim,  of  which  he  had  no  notice;  or  be  held  a  bona  fide  purchaser,  unless  he^|iaU 
have  paid  the  money. 

That  fraud  is  cogniiable  in  a  court  of  law,  as  well  as  in  a  court  of  equity,  is  a  well  es- 
tablished principle.    It  has  often  been  so  ruled  in  this  court. 

As  there  is  no  court  of  chancery  under  the  laws  of  Penukylvania,  an  action  ef  eject- 
ment is  sustained,  or  im  equitable  title,  by  the  courts  ot  <that  state.  Buch  is  not  the 
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practice  in  the  conrts  of  the  United  States ;  and  if  the  plaintifis  in  an  ejectment, 
fail  to  show  a  paramount  legal  title  in  themieUee,  they  cannot  reeover. 

IN  error  to  the  district  court  of  the  United  States  for  the  western 
district  of  Fennsylvania. 

The  case,  as  stated,  in  the  opinion  of  the  court  was  as  follows : — 
An  action  was  instituted  in  the  district  court  of  the  United  States 
for  the  western  district  of  Pennsylvania,  by  the  lessors  of  the  plain- 
tiffs, Gabriel  Swayze  and  wife,  citizens  of  the  state  of  Mississippi;  for 
the  recovery  of  a  tract  of  land  in  Alleghany  county,  in  the  state  of 
Pennsylvania,  to  October -sessions,  183i3. 

The  plaintiffs  and  the  defendants  claiftied  the  land  under  a  deed 
from  John  Penn,  and  John  Penn,  junior,  proprietaries  of  Pennsyl- 
vania ; .  the  land  forming  part  of  one  of  the  manors  I'eserved  by  the 
proprietaries.  John  Ormsby  died  intestate  in  1791,  and  left  a  son, 
named  Oliver,  a  daughter,  Sidney,  who  intermarried  with  John 
Gregg;  a  son  named  John,  who  married  and  died  in  the  state  of  Mis- 
sippi,  leaving  a  daughter  Mary,  an  infant^'ltt  the  time  of  his  decease; 
andAvho  has  since  intermarried  with  Gabriel  Swayze,  the  plaintiff  in 
error.  In  December,  1807,  Oliver  Ormsby  administered  to  the  estate 
of  his  father,  John  Ormsby,  and  gave  the  usual  administration  bonds ; 
but  he  filed  no  inventory  of  the  estate  of  the  intestate;  nor  did  he,  at 
any  time,  settle  an  account  of  His  administration  of  the  estate. 

The  estate  of  John  Ormsby,  deceased,  was  indebted  to  John  Penn, 
and  John  Penn,  junior,  for  the  land  purchased  from  them,  in  the 
sum  of  four  hundi*ed  and  sixty-seven  dollars  and  sixty-four  cents ; 
and  on  the  6th  of  September,  1826,  the  administrator  confessed  a 
judgment  in -their  £aivour,'for  the  amount  of  the  debt;  upon  which 
judgment,- an  execution  was  forthwith  issued  by  Mr.  Ross,  tlieir  at- 
torney, and  the  land  of  John  Ormsby  was  levied  on  and  sold;  Mr. 
Ross  being  the  purchaser  of  the  same,  for  three  thousand  dollars. 
At  the  time  of  the  purchase  of  the  estate,  Oliver  Ormsby,  the  admin- 
istrator, was  absent  Mr.  Ross  declared,  in  the  most  public  manner, 
that  Ormsby,  the  administrator,  or  any  of  the  family  of  the  deceased 
John  Ormsby,  might  redeem  the.land  at  any  time,  on  the  payment  of 
the  debt  and  interest  Before  the  sale,  Oliver  Ormsby,  the  adminis- 
trator, was  informed  by  Mr.  Ross,  that  he  only  wanted  the  money 
due  upon  the  judgment,  and  that  he  did  not  intend  to  buy  the  land  to 
hold  it.    Ormsby,  the  administrator,  was  in  possession  of  the  land  at 
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the  time  of  the  sale,  and  continued, in  possession  of  it:  and  at  the 
time  of  the  sheriff's  sale,  or  when  the  deed  for  the  land  was  made  to 
him,  by  the  sheriff,  Mr.  Ross  paid  no  money.  The  rents  and  profits 
of  the  land  were  continued  to  be  received  by  Oliver  Ormsby;  and  in 
April,  1831,  he  paid  to  James  Ross,  Esq.  the  sum  of  five  hundred 
and  twenty-three  dollars,  the  amount  of  the  judgment,  and  the  in- 
terest due  thereon,  and  took  from  him  a  conveyance  of  the  land  in 
fee  simple ;  giving  to  the  sheriff,  at  the  same  time,  as  administrator  of 
John  Ormsby,  a  receipt  for  the  sum  of  three  thousand  dollars,  less 
five  hundred  and  twenty-three  dollars,  the  amount  of  the  payment  to 
James  Ross,  Esq.  in  satisfaction  of  the  debt  due  to  the  Messrs.  Penns. 
The  land  consists  of  eighteen  coal  hill  lots,  and  of  thirty-five  acres 
of  land  adjoining  to  them,  and  is  now  of  great  value.  It  was  highly 
valuable  at  the  time  of  the  sheriff's  sale.  The  defendants  were  in 
possession  of  the  property  as  tenants  of  Oliver  Ormsby,  when  the 
suit  was  commenced. 

In  March,  1828,  in  answer  to  an  application  for  information  as  to 
the  value  of  the  estate  of  John  Ormsby,  by  Mrs.  Swayze,  one  of  the 
lessors  of  the  plaintiff,  Oliver  Ormsby  wrote;  "My  father,  at  his  death, 
was  not  possessed  of  more  property  than  a  sufficiency  to  pay  his 
debts,  having,  from  time  to  time,  sold  to  individuals,  and  conveyed ' 
to  his  children."  Evidence  was  also  given,  conducing  to  prove,  that 
by  a  sale  of  two  of  the  coal  lots,  the  judgment  could  have  been  sa- 
tisfied. 

The  case  was  tried  at  October  term,  1835,  and  a  verdict  and  iudg 
ment  were  rendered  for  the  defendants,  ander  tne  charge  of  .the 
district  judge.     The  plaintiffs  excepted  to  the  opinion  of  the  court, 
and  prosecuted  this  writ  of  error. 

On  the  trial  of  the  cause,  the  counsel  requested  the  district  judge 
to  charge  the  jury,  "in  matters  of  fraud,  courts  of  law  and  chancery 
have  a  concurrent  jurisdiction.  It  is,  therefore,  within  the  province 
of  the  jury,  to  inquire  whether  the  conduct  and  proceedings  of 
Oliver  Ormsby,  whereby  the  legal  title  to  the  property  in  dispute  be- 
came vested  in  himself,  for  his  exclusive  use  and  benefit,  were  in 
fraud  of  the  rights  of  his  cotenant,  Mary  Swayze ;  and  if  they  were, 
the  verdict  ought  to  be  for  the  plaintiffs.'"  The  court  gave  the  in- 
struction as  requested,  with  this  qualification,  that  the  fraud  should 
be  brought  to  the  knowledge  of  Mr.  Ross  ;  if  he  took  a  valid  title, 
under  the  sheriff's  deed,  the  title  of  his  vendee  would  be  good,  under 
the  circumstances  disclosed  in  the -evidence. 
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The  argument  of  Mr.  Fetterman,  for  the  plaintifiii  in  error,  and 
of  Mn  Watts,  for  the  defendants,  was  submitted  to  the  court  in 
writing,  at  the  close  of  January  term,  1836.       -. 

Mr.  Fetterman  contended,  that  it  is  now  an  admitted  maxim  at  law, 
that  fraud  is  cognizable  at  law  as  well  as  in  equity;  and  whether  that 
inquiry  can  be  made  in  an  actioti  of  ejectment,  is  the  question.  This 
court,  in  the  case  of  Sayre^s  Lessee  v.  Ormsby  et  al.  8  Peters'  S.  C.  R. 
2^2^  says,  "it  is  an  admitted  principle,  that  a  court  of  law  has  concur- 
rent jurisdiction  with  a  court  of  chancery  in  case  of  fraud;  but  when 
matters  alleged  to  be  fraudulent  are  investigated  in  a  court  of  law,  it 
is  the  province  of  the  jury  to  find  the  facts,  and  determine  their  cha- 
racter, under  the  direction  of  the  court.''  It  is  worthy  of  remark, 
that  that  was  an  action  of  ejectment 

We  find,  also,  that  as  early  as  Fermor'^s  case,  3  Rep.  7'^,  A.  the  prin- 
ciple settled,  "that  fraud  vitiates  all  transactions;"  so  in  10  John.  462, 
Jackson  ex  dem.  Gilbert  v.  Bargett,  which  wits-  an  action  of  eject- 
ment; Kent,  chief  justice,  in  delivering  the  opinion  of  the  court,  says, 
"courts  of  law  have  concurrent  jurisdiction  in  aU  cases  of  fraud. 
Fraud  willinValidate  in  a  court  of  law  as  well  as  in  a  court  of  equity, 
and  annul  every  contract  and  conveyance  connected  with  it;  a  frau-' 
dulent  estate  is  as  no  estate  in  judgment  of  law.-^^  Lord  Mansfield,  in 
the  case  of  Cadogan  v.  Kennett,  Cowp.  434,  says,  "the  principles  and 
intent  of  the  common  law,  as  now  universally  known  and  understood, 
are  so  strong  against  fraud  in  every  shape-  that  the  common  law  could 
have  attained  every  end  efiectuated  by  the  statutes,  of  Elizabeth:" 
and  the  teme  judge^  in  Bright  v.  Eynon,  1  Burrows,  395,  remarks, 
"frJaud  or  covin  may,  in  judgment  of  \wij  avoid  every  kind,  of  act" 
Courts  of  equity  and  courts  of  law  have  a  concurrent  jurisdiction  to 
suppress  and-relieve  against  fraud.  So  judge  Parsons,  in  Boyden  v. 
Hubbard,  7  Mass.  112,  "but  when  a  court  of  law  has  regularly  the 
fact  of  fraud  admitted  or  proyed,  no  good  reason  can  be  assigned  why 
relief  shall  not  be  obtained  there."  So  in  18  John.  Ill,  which  was 
the  case  of  an  ejectmefit  in  an  alleged  fraud  in  a  sherifi^'s  sale,  the 
same  principle  is  expressly  reaffirmed ;  also,  in  Fleming  y.  Slocum, 
same  book,  403-4;  and  in  Peni\sylvania,  in  2  Watt's  Rep.  66^  Gil- 
bert V.  Hofiman,  which  was  an  action  of  ejectment,  justice  Rogers,  in 
delivering  the  opinion  of  the  court,  reiterates  the  same  principle:  "a 
covinoti^- conveyance  of  land,  is  as  no  conveyance  against  the  interest  . 
intended  to  be  defrauded."    "  It  is  certainly  not  the  duty  of  <a  court 
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to  proteet  the.  interest  of  a  person  who  has  been  detected' in  an  at- 
tempt at  fraud." 

"  The  devisee  or  heir  whom  the  vendee  attempted  to  defraud,  for 
the  attempt  affects  him  as  well  as  creditors,  asks  the  sad  of  the  statute 
against  this  fraudulent  conveyance,  on  the  ground  that  his  title  cannot 
be  affected  by  a  fraudulent  sale.  His  remedy  is  strictly  at  law,  for  ' 
fraud  is  cognizable  in  a  court  of  common  law,  as  well  as  in  a  court  of 
equity.  A  fraudulent  vendee  has  no  equity,  and  is  not  entitled  to 
claim  the  protection  of  law  on  that  ground."  In  this  case,  as  well  as 
in  the  cases  of  Ridell  v.  Murphy,  7  Serg.  &  Rawle,  230;  Bownes' 
Lessee  v..  Craft,  8  Johnston,  118;  Lazarus  v.  Bryson,  3  Binney,  53^ 
54;  5  Cowen,  67,  78;  Johnston's  Ferry  v.  Harvie,  2  Penn.  Rep.  93; 
'  were  actions  of  ejectment,  in  which  the  question  of  fraud  was  con- 
sidered as  proper  matter  of  inquiry. 

Unless,  according  to  the  opinion  of  the  judge  of  the  district  court, 
Mr.  Ross  is  guilty  of  fraud,  the  plaintiffs  cannot  recover;  no  matter 
hbw  fraudulent  the  intentions  and  conduct  of  Oliver  Ormsby  may  have 
:be0n.  The  heir  of  John  Ormsby  cannot  recover  from  Oliver  Ormsby, 
unless  she  proves  that  Mr.  Ross  was  particeps  criminis.  The  debt  for 
which  the  property  was  sold,  was  due  at  the  death  of  John  Ormsby; 
its  existence  was  known  to  Oliver  Ormsby^  his  administrator;  he 
promised  to  pay  it  in  1820. 

In  Pennsylvania,  lands  have  always  been  asisets  for  the  payment 
of  debts.  Graff  v.  Smith's  Administrators,  1  Dallas,  481 ;  Morris  y^ 
Smith,  1  Yeates,  238.  Either  to  an  action  of  debt,  as  a  cause  of  ac- 
tion, or  when  resort  must  be  had  to  a  scire  facias,  after  the  de^th  of 
the  debtor;  it  issues  not  against. the  heirs,  upon  whom  the  law  c^ts 
the  inheritance;  but  against  the  executor  or  administrator,  who,  so 
far  as  relates  to  the  payment  of  the  debts,  is  the  trustee  of  the  real 
estate.  Rogers  v.  Rogers,  1  Hopkins'  Chancery  Reports,  526-7,  a 
case  very  similar  to  this,  and  in  Brown  v.  Webb,  1  Watts'  Reports^ 
411. 

How  does  it  become  m;iterial  to  show  that  Mr.  Ross  was  guilty 
of  fraud? 

It  is  alleged  that  Ormsby  was  guilty  of  an  attempt  to  defraud  Kis 
co-heirs  out  of  this  property;  and  if  he  was  guilty,  of  puch,  hoW  can 
his  situation  be  either  benefited  or  injured  by  the  fact  that  Mr.  Ross 
was  or  was  not  equally  guilty  of  the  fraud  ?  The  law  abhors  all 
kind  of  fraud,  whether  open  or  by  any  kind  of  indirection;  and  when 
the  action  is  against  the  party  guilty  of  the  fraud,  or  his  heirs,  it  is 
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not  for  him  or  his  heirs  to  shelter  themselves,  from  the  consequences 
of  his  own  wicked  designs.  As  early  as  Tresham's  case,  9  Reports, 
110,  in  an  action  against  an  administrator,  it  was  resolved  by  the 
court,  on  the  4th  point  of  the  case,  ^^  That  although  a  general  allega- 
tion of  covin,  which,  as  held  in  Talboise's  case,  ought  to  be  between 
two  or  more,  would  be  sufficient;  yet  a.  fortiori,  in  case  of  fraud 
which  may  be  in  the  heart  of  one  oYily;  ^r  if  one  by  deed  make  a 
fraudulent  gift  of  his  goods  to  divers  wfao  knew  not  of  it,  it  is  fraudu- 
lent in  him  who  makes  it  And  so  it  wa?  adjudged  in  Tui^ner's  case, 
8  Reports,  133,  A.  that  fraud  may  be  in  one  or  one  party^<ly:  lind 
again,  in  the  same  case,  the  court  say  that  fraud  may  be  committed 
by  one  alone:  and  in  Turner's  caise,  the  court  held,  that  although  an 
administrator  may  lawfully  confess  a  judgment  in  favour  of  one 
creditor,  yet  if  that  creditor  afterwards  is  satisfied,  or  offers  to  com- 
promise, and  offers  to  take  sixty  pounds  fOr-one  hundred  pounds,  and 
the  administrators  do  not  do  it,  to  the  intent  that  the  judgment  may 
stand  in  force,  so  that  third  persons  may  be  defrauded,  and  the  ad- 
ministrators convert  the  deceased's  goods  to  their  private  use,  which 
is  altogether  against  their  office  and  the  trust  reposed  in  them ;  and 
therefore,  be  such  agreement  either  precedent,  before  the  recovery, 
or  subsequent  after  the  recovery,  it  is  all  one  as  to  the  creditor,  who 
is  a  third  person;  for  he  is  defrauded  as  well  by  the  subsequent  agree- 
ment as  by  the  agreement  pr^edent:  and  in  2  John  Ct  42-3,  it  is 
ruled  that  a  deed,  fraudulent  on  the  part  of  the  grantor,  may  be  avoi^l- 
ed.  thouirh  the  grantee  may  be  a  bona  fide  purchaser  and  ignorant  of 
the  fraud. 

This  brings  us  to  the  important  inquiry  in  this  ease,  whether  an 
executor  or  administrator,  or  any  other  individual  standing  in  a 
fiduciary  capacity,  can  purchase  the  real  estate,  either  directly  or 
indirectly  at  a  public  sale,  occasioned  by  his  own  neglect  and  mis- 
feasance, as  in  this,  and  hold  the  same  to  the  exclusion  of  his  co- 
heirs; upon  this  point  the  booKS  are  full  of  authority.  Courts  both 
of  law  and  equity  have  reiterated  the  position  that  it  cannot  be  done. 
The  law  will  not  thus  suffer  a  man  to  be  led  into  temptation  by  taking 
away  from  him  all  inducement  to  fraud.  The  general  principle  is 
strongly  laid  down  in  the  able  commentaries  of  Mr.  Justice  Story  on 
Equity,  318.  The  principle  applies,  however  inconvenient  to  pur- 
chasers in  any  given  case;  it  is  poisonous  in  its  consequences:  and 
the  samii  principle  is  advocated  by  chancellor  Kent,  in  his  Commen- 
taries, vol.  4,  438-9. 


Digitized  by 


Google 


JANUARY  TERM,  1838.  17 

[Swayie  and  Wife  v.  Burke  et  al.] 
On  this,  point  there  was  also  cited  Wormley  v.  Wonnley,  8  Wheat 
441 ;  1  JVIasoa's  C.  C;  R.  241,  345;  Davone  v.  Fanning,  2  John.  Chan. 
Rep.  252;  Lazarus  v.  Bryson,  3  Binney,54;  Moody  v.  Vandyke,  4 
Binney^  43;  Rham  y.  North,  2  Yeates,  118;  Lanibreton  v.  Smith,  13 
Serg.  &  Rawle,  310;  Rogers  v.  Rogers,  Hopkins'  Chan,  Rep.  527; 
Downes  v.  Gray,  Trustees,  et  al.  3  Merivale,  200;  Nilthrop  v.  P6n- 
nyman,  14  Yes.  510;  Whelpdale  v.  Cookson,  1  Yes.  sen.  9;  Ex  parte 
Lacy,  6  Yes.  626;  Lester  v.  Lester,  6  Yes.  630;  1  Powell  on  Mort- 
gages, 124;  Coles  v.  Trecothrick,  9  Yes.  234;  Evertsam  v.  Tappan, 
5  John.  Chan.  Rep.  439.  After  referring  to  these  cases,  we  may  ap- 
peal to  the  facts  of  this  case,  and  confidently  ask,  where  was  the 
necessity^  of  proviiig  that  Mr.  Ross  lent  himself  to  the  fraudulent  in- 
tentions of  Oliver  Ormsby;  before  we  can  recover  from  trustees  the 
estate  he  and  they  held  by  fraud.  It  is  humbly  imagined,  in  this  part 
of  the  case,  the  learned  judge  was  in  error.  An  individual  may  con- 
cert a  scheme  of  fraud,  he  may  employ  a  hundred  difierent  agents, 
they  liiay  each  believe  his  intentions  perfectly  honest — they,  as  in 
this  case  of  Mr.  Ross,  may  not  know  that,  there  were  other  lawful 
heirs  to. the  estate,  except  Ormsby  and  his  lunatic  sister,  then  partly 
under  his  care — they  may  each  believe  his  intention  pure:  and  yet 
we  must  prove  them  all  parties  and  privies  to  the  fraudulent  inten- 
tions of  the  maker  of  the  fraud,  before  we  can  defeat  the  estate  so  un- 
fairly acquired.  How  was  Mr.  Ross  to  know  whether  there  was 
personal  property  to  pay  the  debts?  How  was  he  to  know  that  Mrs. 
Swayze  was  an  heir,  residing  in  Mississippi?  How  was  he  to  know 
that  Oliver  Ormsby  had  been  guilty  of  falsehood  to  her;  that  in  1828, 
a  year  after  the  sheriff  sold,  before  a  dollar  was  paid  either  by  Ross 
or  Ormsby,  that  Ormsby  had  written  to  her,  telling  her  his  father  had 
left  no  property?  Yet  Oliver  Ormsby  knew  all  these  things,  and  the 
court  say,  although  he  was  guilty  of  fraud,  yet  the  plaintiffs  cannot 
recover,  unless  Mr.  Ross  was  also  guilty  of  it  In  considering  that 
part  of  the  charge  of  the  court  connected  with  this  point,  we  do  not 
wish  to  scan  it  nicely,  but  to  give  it  a  fair  and  liberal  construiction; 
and  in  doing  so,  must  observe,  that  it  neither  corresponds  with  the 
facts  of  the  case,  nor  the  law  of  the  land;  as  we  understand  it  It  is 
all  true  that  Mr.  Ross  attended  at  the  sheriff's  sale,  and  had  the  pro* 
perty  knocked  off  to  him  in  the  lump,  ^'chilling  by  his  presence  the 
sale,"  saying,  '^if  Ormsby  or  any  of  his  family  can  get  able  to  re- 
deem Jt,  he,  or  any  of  his  family,  might  have  it 'on  paying  the  debt 
and  interest:"  the  very  effect  of  a  declaratiolb  of  this  kind,  would  be 
YoL.  XII.— C 
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to  prevent  the  property  from  bringing  its  full  value.  Rosa  never  in- 
terfered with  Ormsby  in  the  possession  of  the  property — ^paid  no 
money  to  the  sheriff^  and  there  was  no  money  paid  until  1831,  when 
Ormsby  paid  Ross  the.  amount  of  the  judgment,  and  receipted  to  the 
sheriff,  as  administrator  of  his  father's  estate,  for  the  balance  of  the 
bid  at  the  sale.  How  then  could  the  court  take  the  facts  of  the  case 
from  the  jury,  and  say  "that  Mr.  Ross,  who  never  paid  a  dollar,  was 
a,  bona  fide  legal  purchaser — ^that  he  bought  for  himself,  not  as  a  trus<^ 
tee  for  Ormsby  or  any  body  else?" 

It  was  relied  on,  as  one  of  the  strong  circumstances  conducing  to 
prove  fraud,  that  there  was  no  change  of  possession.  It  may  also  be 
well  asked  to  whom  did  the  property  belong,  .when  Ormsby.receipt- 
ed  to  the  sheriff,  as  administrator  of  his  father's  estate  ?  The  property 
is  paid  for,  if  paid  at  all,  with  the  money  of  the  heirs  of  John  Ormsby. 
Without  their  consent,  no  man  and  410  coiirt  bad  a  right  to  convert 
more  of  the  real  estate  into  money,  than  was  sufficient  to  pay  the  fiebtsi. 
We  have  here  the  case  of  an  administrator  purchasing  at  sheriff's  s&le, 
individually,  and  paying  for  the  lahd  with  the  plaintiffs'  money.  Can 
plaintiffs  resort  to  the  land?  Iii  1  Serg.  &  Rawle,  144,  when  real 
estate,  was  bought  by  a  guardian,  with  the  funds  of  his  wards,  the 
land  was  treated  as  theirs;  and  his  making  the  copveyances  to  him- 
self exclusively,  was  held  fraudulent  of  itself:  what  is  this  but  the  or- 
dinary case  of  a  man  purchasing  \yith  the  money  of  others,  and  taking 
the  deed  in  his  own  name?  See  2  Watts'  Penn.  Rep.  324;  Kisler  v. 
Kisler,  and  Law  v.  Doighton,  Ambler's  Rep.  406;  Lench  v.  Lench, 
10  Vesey,  606;  and.  Waite  v.  Whorewood,  which  was  the  case  of  an 
executor,  in  2  Atkyns,  159;  Wolf  v.  Smyser  et  al.  2  Penn.  Rep.  347. 
So  in  Hempstead  v.  Hempstead,  2  Wendel,  199.  It  is  expressly  said 
by  the  court,  that  cestui  que  trusts,  who  have  paid  the  consideration 
money  of  land  patented  in  other  names,  may  maintain  ejectment  See 
opinion  of  the  court,  page  1 34.  In  Fellows  v. ^Fellows,  4  Cowan's  R«;p. 
it  was.  decided  that  an  administrator  who  buys  land  on  a  judgment  of 
his  intestate,  must  account  for  it  to  his  cestui'  que  trusts;  he  was  an 
agent  and  trustee,  and  could  hot  divest*  himself  of  the  trust.  Cited 
also,  oh  tliis  point,  the  case  of  Hamilton,  Guardian,  17  Serg.  &  Rawle^ 
144;  Rogers  v<  Nicholson,  2  Yeates,  516;  6ri£5n  v.  Jones,  6  Wendel, 
522 ; .  Craig  v.  Sprague,  12  Wende\46 ;  Bowman's  Liessee  v.  Craft,  18 
John.  110;  Jackson  v.  Newlin,  18  John.  362;  Woodsv;  Mone]l,l  John. 
Chan.  502;  Shad  v.  Course,  4  Cranch,  403;  Sampson  v.  Sampson,  4 
Serg.  ft  Rawle,  320;  Greenleaf  V5  Burk,  9  Peters,292j>2  Watts'  Penn. 
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Rep.  494, 495;  Commonwealth  t.  John  Breed,  4-  Pick.  460;  Benham 
V-  Craig,  11  Wendel,  83;  Bryden  v.  Walker,  2  Harris  &  John.  292;  8 
Cowen,  406;  4  Wendel,  303;  2  Watts'  Penn.  Rep.  «6;  7  Wendel, 
438;.  2  Mason,  C.  C.  R.  536;  Rhoades  &  Snyder  v.  Selin,  4  Wash.  C. 
C.R,720. 

'  Mr.  Watts,  for  the  defendants  in  error,  upon  the  exception  taken 
by  the  counsel  for  the  plaintiff  to  the  charge  of  the  court,  that  fraud 
must  be  brought*  to  the  knowledge  of  Mr.  Rbss,  and  that  the  title  de- 
rived from  him  was  good  in  his  vendees,  contended  that  this  point  in- 
volved a  question  of  law  and  a  question  of  fact  As  to  the  question 
of  law,  that  the  court  had  jurisdiction  of  the  subject  matter  of  con- 
troversy, the  court  answered  it  as  requested  by  the  plaintiff;  for  the 
whole  eause,  the  charge  of  the-  court,  the  verdict  and  judgment  was 
based  upon  the  fact  that  the  court  did  entertain  jurisdiction.  And 
as  to  the  matter  of  fact,  whether  the  conduct  of  Oliver  Ormsby  was 
fraudulent  or  not,  it  was  expressly  referred  to  the  jgry  to  determine. 
Any  other  direction  by  the  eourt  would  have  been  erroneous.  This 
point  necessarily  raises  the  question,  whether  ^the  conduct  of  Orms- 
by was  fraudulent  ?  The  argument  of  the  plaintiff  assumes  the  fact^ 
that  Mr.  Ormsby  was  the  trustee  of  the  heirs  of  his  father,  John  Orms- 
by, de,cc'*'<ed.  In  Pennsylvania,  there  is  no  kind  of,  connection  be- 
tween the  administrator  of  the  personal  estate,  and  the  interests  of 
the  heirs,  as  regards  the  real  estate;  as  to  the  realty,  the  adipinistra- 
tor  is  as  a  perfect  stranger;  and,  upon  a  sale  of  it  by  the  sheriff,  upon 
an  execution,  he  n^ay  become  the  purchaser.  Cashes  have  been  cited, 
in  the  argument  of  the  plaintiffs^  counsel,  to  show  that  an  adminis- 
ti'ator  cannot  become  a  purchaser  of  land  sold  by  himself;  also,  that 
fi^udiilent  conduct  of  an  administrator,  in  making  jsale  of  land,  will 
vitiate  it  This  is  true,  but  it  is  difficult  to  discover  what  application 
4t  has  to  the  law  of  this  case.  Whenever  an  administrator  makes  a 
sale  of  land  in  Pennsylvania,  he  does  not  do  it  as  an  administrator  ex 
officio,  but  by  a  specia)  order  of  the  orphans'  court,  for  some  parti- 
cular purpose;  such  as  the  payment  of  debts.  In  such  case,  he  can- 
not be  the  vendor  and  the  vendee;  and,  it  is  equally  plain,  he  must 
aet  fairly  in  conducting  such  sale:  and  this  is  (he  principle  establish- 
ed  by  the  cases  referred  to. 

If  the  plaifttiff  had  it  in  his  power  U)  show  that  personal  estate  of 
John  Ormsby  had  come  to  tl^e  hands  of  his  administrator,  0.  Ohnsby, 
to  an  amount  sufficient  to  pay  the  debt  of  the  Penns;  and  that  he  had 
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not  paid  it,  but  suffered  the  land  to  be  sold,  and  become  the  purchaaer 
himself,  there  would  haTe  been  some  pretext  for  the  argument,  that 
p.  Orrosby*8  title  was  fraudulently  obtained:  but, as  the  facts  are, and 
the  proof  in  the  cause  is,  that,  although  0.  Ormsby  did  take  out  let- 
ters of  administration,  no  estate  ever  came  to  his  hands  to  be  admi- 
nisteced,  or  which,  by  law,  was  applicable  to  the  payment  of  the  debts 
of  the  intestate;  no  trust,  in  relation  to  the  land  in  dispute,  existed  be- 
^tween  the  parties  to  this  action;  and  Oliver  Ormsby  ^as  as  compe- 
tent to  become  the  purch'^ser  at  sheHff's  sale,  as  any  other  individual. 
But  'le  did  not  thus  purchase. 

When  James  Ross  purchased  the  land,  he  purchased  it  for  him- 
self; and,  if  he  be  believed,  he  never  had  any  previous  understand- 
ing or  arrangement  with  0.  Ormsby  on  the  subject  His  object  was, 
first,  to  secure  the  debt  due  to  the  Penns;  and  that  accomplished, 
be  was  willing  to  convey  to  0.  Ormsby  his  title  to  the  land,  upon 
being  released  from  the  payment  of  the  balance  of  the  purchase  mo- 
ney, after  Penn's  judgment  was  paid.  Mr.  0.  Ormsby  agreed  to  take  ^ 
the  land  from  him  at  the  price  he  had  paid  for  it  Who  were  defraud- 
ed? The -heirs  of  John  Ormsby?  By  whom?  Mr.  Ross  expressly  says 
that  0.  Ormsby  was  not  present  at  the  sale,  that  he  was  away,  from 
home,  and  when  he  returned  he  told  him  of  it:  he  also  says  that,  at 
the  time  of  the  sale,  his  intention  was,  and  he  said,  at  the  time  the 
property  was  sold,  if  Mr.  Ormsby  or  any  other  of  his  family  was  able 
to  redeem  it,  he  might  have  it  on  the  payment  of  the  money.  At  that 
period,  these  lots  were  of  very  little  comparative  value;  and  perhaps 
0.  Ormsby  was  the  only  individual  who  would  have  given  for  them 
the  price  at  which  they  sold  at -sheriff's  sale. 

0.  Ormsby  gave  his  receipt  to  the  sheriff  for  the  balance  of  the 
purchase  money,  after  the  payment  of  the  lien  for  which  the  land  was 
sold,  thus  charging  himself  as  administrator,  and  his  security  4n  the 
administration  bond,  with  this  money,  for  which  he  was  accountable 
to  the  heirs.  Under  the  facts  of  this  case,  it  is  quite  impossible  that 
there  could  have  been  fraud  on  the  part  of  0.  Ormsby  alone;  if  fraud 
was  committed,  James  Ross  must  have  been  a  party  to  it:  for,  if  he 
were  a  bona  fidt  purchaser  of  the  land  at  sheriff's  sale,  all  idea  of 
fraud,  subsequently  committed,  is  out  of  the  question;  for  0.  Ormsby 
never  had  one  trait  of  the  character  of  a  trustee  with  respect  to  this 
land.  The  conveyance  by  James  Rqss  to  him,  is  absolute  and  unquali- 
fied by  any  trust;  and,  it  is  hot  pretended  to  be  shown,  that  0.  Ormsby 
purchased  the  land  in  ttast  for  the  plaintifll   It  was  pertinently  re- 
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marked  by  the  jcourt  below,  in  their  charge  to  the  juryi  ^  Suppose 
the  property  had  depreciated  in  valued  after  he  received  the  convey- 
attceifrom  Mr.  Rosa,  would  he  have  been  permitted,  under  the  cir- 
cnmstancea  disclosed,  to  cast  it  upon  the  estate  of  John  Ormsby,  and 
io  cancel  his  liability  arising  from  hia  receipt  to- the  sheriff?  But  the 
claim  of  the  plaii^itiff  is  founded  upon  an  alleged  fraud  of  O.  Oritisby: 
and  the  answer  to  it  is,  that  it  most  manifestly  appears,  that,  before 
he  did  one  act,  or  uttered  one  syllable  in  relation  ta  the  land  in  con-, 
troversy,  there  was  an  indefeasible,  legal  title  vested ,  in  James  Ross, 
by  a  judicial  sale.  0.  Ormsby  was  bound  by  no  legal  or  moral  obli- 
gation to  accept  James  Ross's  offer  to  permit  him  to  redeem;  and,  if 
he  did  accept  it,  it  was  upon  the  terms  mentioned  in  the  deed,  by 
which  the  transaction  was  consummated  and  the  title  vested  in  him. 

But,  it  is  said,  that  a  number  of  lots  were  levied  on  in  mass,  and  so 
sold,  instead  of  having  been  separated.  WKat  had  0.  Ormsby  to  do 
with  that  ?  If  heirs  or  creditors  Were  injuriously  affected  by  i^  their 
remedy  was  to  apply  to  the  court  to  set  the  sale  aside.:,  but  that  was 
not  done:  nor  have  the  defendants,  upon  the  trial  of  this  cause,  pre- 
tended to  prove  that  the  lots  veere  worth  one  dollar  more  than  the 
price  for  which  they  sold. 

The  question  of  fraud,  being  a  matter  of  fact,  was  distinctly  sub- 
mitted to  the  jury  by  the  court;  and  they  have  found  against  the 
allegation. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  Court 

An  action  of  ejectment  was  brought  in  the  western  district  of 
Pennsylvania,  by  the  plaintiffs  against  the  defendants,  to  recover  the 
land  in  controversy.  Both  parties  claim  by  descent  from  John 
Ormsby,  sen.  who  died  in  Alleghany  county,  Pennsylvania,  in  De- 
cember, 1805.  The  deceased  had  a  son,  Oliver,  who  survived  him, 
and  who  administered  on.  his  estate;  and  -a  daughter,  Sidney,  who 
married  Isaac  Gregg.  He  had  also  a  son  called  John  Ormsby,  jun. 
who  married  in  the  Mississippi  country,  and  died  in  August,  1795. 
Mary  Swayze,  the  wife  of  the  plaintiff,  is  the  daughter  of  this  son ; 
and  was  an  infant  at  his  decease. 

In  December,  1807,  Oliver  Ormsby  gave  bond  as  administrator 
of  his  father;  but  it  seems  he  filed  no  inventory  of  the  personal 
estate,  as  the  law  required,  nor  did  he  ever  settle  his  administration 
account 

On  the  6th  September,  1826,  as  administrator,  he  confessed  a 
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judgment  for  four  hundred  and  sixty-seven  dollars  and  sixty-four 
cents,  in  favour  of  Messrs.  Penns,  Mr.  James  Ross  acting  as  the  at- 
torney of  the  plaintifis.  An  execution  was  issued  on  this  judgment, 
and  the  premises  were  sold  to  Mr.  Ross  for  three  thousand  dollars. 
He  declared,  publicly,  at  the  sale,  that  Ormsby  or  any  of  his  family 
might  redeem  the  land,  at  any  time,  on  the  payment  of  ''  debts  and 
interest;"  and* Mr.  Ross  further  states,  that  before  the  sale,  Mr. 
Ormsby  was  informed  that  he  only  wanted  the  money  on  the  judg- 
ment, and  that  he  did  not  intend  to  buy  the  land  to  hold  it. 

No  money  was  paid  by  Mr.  Ross  at  the  sheriff's  sale,  or  at  the 
time  he  received  the  sheriff's  deed.  Ormsby  remained  in  posses- 
sion of  the  land,  receiving  the  rents  and  profits;  and  in  April,  1831, 
four  years  after  the  sheriff's  sale,  he  paid  Ross  five  hundred  and 
twenty-three  dollars,  the  amount  s){  the  judgment  and  interest;  and 
received  from  him  a  conveyance  of  the  land.  At  this  time,  Ormsby 
receipted  to  the  sheriff,  as  administrator,  for  the  balance  of  the  three 
thousand  dollars,  after  deducting  the  amount  paid  to  Ross.  The 
sheriff's  deed  to  Ross,  and  the  deed  from  him  to  Ormsby,  were  re- 
corded on  the  same  day. 

The  land  in  controversy  consists  of  eighteen  coal-hill  lots  near 
Pittsburg,  and  thirty-five  acres  adjoining  them,  and  which  is  now  of 
great  value;  and  was  worth  a  large  sum  at  the  time  of  the  sheriff's  sale. 

There  was  a  letter  in  evidence,  written  by  Oliver  Ormsby  to  Mrs. 
Swayze,.  dated  19th  March,  1828,  at  Natchez,  in  which  he  says: 
"  My  father,  at  his  death,  was  not  possessed  oi  more  property  than 
a  sufiiciency  to  pay  his  debts;  having,  from  time  to  time,  sold  to  in- 
dividuals, and  conveyed  to  his  children."  And  there  was  evidence 
conducing  to  show,  that  the  sale  of  two  of  the  lots  would  have  satis- 
fied the  judgment 

On  these  facts  and  others  in  the  case,  the  counsel  for  the  plaintiffs 
prayed  the  court  to  instruct  the  jury,  that,  "  in  matters  of  fraud, 
courts  of  law  and  .chancery  have  a  concurrent  jurisdiction.  It  is 
therefore  within  the  province  of  the  jury  to  inquire  whether  the 
conduct  and  proceedings  of  Oliver  Ormsby,  whereby  the  legal  title 
to  the  property  in  dispute,  became  vested  in  himself,  for  his  exclu- 
sive usfe-and  benefit,  were  in  fraud  of  his  co-tenant,  Mary  Swayze; 
and  if  they  were,  the  verdict  ought  to  be  for  the  plaintiffs."  This 
instruction  was  given,  as  requested,  with  this  qualification,  "that 
the  fraud  should  be  brought  to  the  knowledge  oi  Mr.  Ross;^  and 
that,  if  he  took  a  valid  title  under  the  sheriff's  deed,  the  title  of 
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his  vendee  would  be  good,  under  the  circumstances  disclosed  in 
evidence." 

To  the  refusal  of  the  instruction  as  requested,  and  the  instruction 
as  given,  an  exception  was  taken;  which  raises  the  question  of  law, 
whether,  to  render  the  title  of  Ormsby,  as  det  up  by  the  defendants, 
inoperative  and  void,  it  is  essential  that  Ross  should  have  partici- 
pated in  the  fraud. 

The  charge  of  the  judge  was  explicit  on  this  point  He  not  only 
instructed  the  jury,  that,  to  make  the  title  of  Grmsby  fraudulent, 
Ross  must  have  had  a  knowledge  of  the  fraud;  but  assuming,  it 
would  seem,  the  province  of  the  jury,  he  declared  that  the  fiedniess 
of  the  transaction  was  above  suspicion. 

That  fraud  is  cognizable  in  a  court  of  law,  as  Well  as  in  a  court  of 
equity,  is  a  well  established  principle.  It  has  been  often  so  ruled  in 
this  Court 

As  there  is  no  court  of  chancery  under  the  laws  of  Pennsylvania,/ 
an  action  of  ejectment  is  sustained,  on  an  equitable  title,  by  the 
courts  of  that  state.    Such  is  not  the  practice  in  the  courts  of  the 
United  States;  and  in  this  case,  if  the  plaintiffs  fail  to  show  a  para- 
mount legal  tide  in  themselves,  they  cannot  recover. 

It  is  unnecessary  to  inquire,  whether,  under  the  circumstances, 
Ormsby  did  not  receive  the  conveyance  of  the  land  from  Ross,  in 
trust,  for  the  heirs  of  his  father,  generally.  This  inquiry  would  be 
appropriate  in  the  exercise  of  a  chancery  jurisdiction,  on  a  bill 
framed  for  the  purpose.  But  the  jury  were  limited  to  the  question 
of  fraud.  The  deed  by  the  sheriff  to  Ross,  and  the  one  from  him  to 
Ormsby,  contain  ppon  their  face  all  the  requisites  of  legal  convey- 
ances; and  they  must  be  operative  to  convey  the  title,  unless  the  cir* 
cumstances  under  which  they  were  executed  make  them  void. 
•  la  1807,  Ormsby  took  out  letters  of  administration;  but  he  seems 
to  have  acted,  in  the  management  of  the  estate,  without  regard  to 
the  law,  or  the  obligations  of  his  administration  bond.  tHe  filed  no 
inventory,  made  no  settlement  of  his  accounts.  In  1825,  he  pro- 
mised to  pay  the  debt  in  the  hands  of  Ross,  but  he  took  no  step  to 
fulfil  this  promise.  It  was  his  duty,  as  administrator,  to  make  appli- 
cation to  the  orphans''  court  for  authority  to  sell  as  much  of  the  real 
estate  as  would,  pay  the  debt  But,  to  obtain  this  order,  it  would 
have  been  necessary  to  show  that  the  personal  assets  were  exhausted. 
In  1826,  he  confessed  a  judgment,  and  suffered  an  execution  to  be 
tak^n  out,  and  the  property  in  controversy  to  be  sold.    He  remained 
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in  the  undisturbed  possession  of  the  property,  enjoying  the  rents 
and  profits;  and  then  received  a  conveyance  of  the  land  from  Ross, 
on  the  payment  of  the  judgment,  and  receipting  to  the  sheriff  for 
the  balance  of  the  purchase  money.  And,  prior  to  this  time,  by 
his  letters,  he  informs  Mrs.  Swayze,  who  lived  in  Mississippi,  and 
still  resides  there,  that  the  property  left  by  his  father  would  all  be 
consumed  in  the  payment  of  debts.         v 

In  deciding  the  question  of  law  raised  by  the  exception,  it  may 
not  be  proper  for  this  Court  to  say  whether  these  facts  do  not  show 
fraud  in  the  administrator.  The  facts  were  properly  before  the  jury, 
and  it  was  for  them  to  determine  the  question  of  fraud.  But,  may 
Ormsby  and  his  representatives  hold  the  land  under  their  deed,  un- 
less \t  shall  be  shown  that  Ross  participated  in  the  fraud  ? 

A  bona  fide  purchaser,  v^ithout  notice,  is  not  affected  by  the  fraud 
of  his  grantor;  and  it  is  admitted  that  a  conveyance  by  such  pil^r- 
chaser,  to  a  person  who  may  have  knowledge  of  the  fraud,  would  be 
valid.  But,  the  purchase  and  conveyance  of  Ross,  cannot  be  consi- 
dered as  coming  within  this  rule. 

In  the  first  pla6e,  Ross  did  not  purchase  with  the  intention  of 
holding  the  property.  This  was  declared  publicly  at  the  sale;  and 
some  time  before  it  took  place,  the  same  determination  was  made 
known  by  him  to  the  administrator.  And,  in  the  second  place,  it 
appears  the  purchase  was  never  perfected  by  Ross,  He  received  the 
sheriff's  deed,  but  he  paid  no  part.of  the  consideration.  In  this  state 
the  matter  remained  four  years;  and  until  the  administrator  paid  the 
judgment,  and  receipted  to  the  sheriff  for  the  residue  of  the  pur- 
chase money.  On  this  payment,  he  received  a  deed  from  Ross;  and 
then  he  caused  the  sheriff's  deed  to  be  placed  on  record. 

In  making  the  purchase,  Ross  seems  to  have  had  no  design  to  aid 
the  administrator  in  the  perpetration  of  a  fraud,  if  such  were  his  in- 
tention: or  to  defeat  or  embarrass  the  claims  of  the  heirs  of  John 
Ormsby,  sen.  By  the  proceeding,  he  was  desirous  of  securing  the 
debt  placed  in  his  hands  for  collection;  and,  for  the  payment  of 
which,  he  felt  himself  personally  responsible.  The  judgment,  and 
the  sale  of  the  land,  secured  the  desired  object.  It  might  have  been 
secured  by  the  judgment  only. 

The  purchase,  at  the  sheriff's  sale,  was  not  made  by  Ross  on  his 
own  account,  or  for  the  benefit  of  the  plaintiffs  in  the  judgmeni 
Haying  fixed  a  lien  on  the  land  by  the  judgment  and  sale,  he  did 
nc^t  desire  to  complete  his  purchase  by  the  payment  of  the  money. 
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And^  it  18  clear  that  a  purchaser  at  sheriff's  sale,  cannot  protect  him- 
self against  a  prior  claim,  of  which  he  had  no  notice;  or  be  held  a 
bona  fide  purchaser,  unless,  he  shall  have  paid  the  money. 

Had  the  administrator,  under  the  circumstances  of'  this  case,  be- 
come the  purchaser  at  the  sheriff's  sale,  could  he  have  held  the  land 
as  a  bona  fide  purchaser  L  His  omissions  of  duty,  in  failing  to  ac- 
couiit  for  any  assets  which  may  have  come  into  his  possession,  and 
his  neglect  to.  apply  to  the  orphans'  court,  for  authority  to  sell  a  part 
of  the  real  estate  to  pay  the  debt,  connected  with  the  judgment  and 
the  proceedings  und^r  it;  are  facts  from  which  a  jury  might,  in  the 
exercise  of  their  judgment,,  have  inferred  fraud. 

Had  the  administrator  fraudulently  furnished  an  agent  with  money, 
and  employed  him  to  purchase  at  the  sheriff's  sale,  could  a  title  thus 
acquired  he  held  ^alid.  against  the  heirs  of  John  Ormsby,  sen.  though 
the  deed  might  have  been  made  to  the  agent?  The  agent  may  be 
supposed  to  have  been  made  the  innocent  inedtrument  of  fraud,  by 
•  the  administrator;  and  whether  the  title  apparently  remained  in  the 
agent,  or  lAd  been  conveyed  to  the  administrator,  could  not  the 
fraud  be  inquired  into  at  law  ? 

There. may  not  have  been,  in  terms^  an  agreement  between  Ross^ 
and  the  administrator,  that  the  purchase  should  be, made  at  the 
sheriff's  sale,  by  the  former,  as  agent  of  the  latter.  But;  before  the 
sale,  the  administrator  was  assured  by  Ross,  that  he  would  not  pur- 
chase to  hold  the  land;  and  his  high  character  was  a  sufficient  gua- 
rantee on  the  subject:  and  may  not  this  conduce  somewhat  to  show 
to  a  jury  why  the  eighteen  lots,  and  the  thirty-five  acres  adjoining, 
were  sold  on  the  execution,  when  the  sale  of  two  or  three  of  the  lots 
would,  probably,  have  satisfied  the  judgment?  The  money  was  paid 
b^  the  administrator. 

.  In  making  the  purchase,  Ross  seems,  in  effect,  to  have  acted  as  the 
agent  of  the  administrator;  and  it  was  proper  for  the  jury  to  inquire 
whether  |he  transaction  was  not  fraudulent  If  the  administrator 
suffered  the  land  to  be  sold,  through  the  agency  of  Ross,  with  the 
view  pf  securing  the  title  to  himself,  to  the  exclusion  of  the  other 
heirs  of  his  father,  the  proceeding  was  fraudulent  and  void.  And, 
as  Ross  could  not  be  considered  a  bona  fide  purchaser,  against  the 
legal  and  equitable  right  of  the  plaintiffs,  he  not  having  paid  the  pur- 
chase money;  the  deed  which  he  executed  to  Ormsby  is  not  a  bona 
fide  conveyance.  Had  the  plaintiffs  brought  their  action  against 
Ross,  he  could  not  have  defended  himself,  under  the  sheriff's  deed; 
Vol..  XIL— D 
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without  showing  the  payment  of  the  consideration.  Nor  is  this 
deed  a  good  defence  against  the  right  of  the  plaintiffs,  under  the  cir- 
cumstances of  the  case,  when  set  up  by  OHver  Ormsby  or  his  repre- 
sentatives. To  the  objection  already  stated  to  the  title  of  Ross,  may 
be  superadded  all  the  circumstances  going  to  show  fraud  in  th^  ad- 
ministrator; and  of  which  the  jury  are  the  proper  judges*^ 

We  think,  therefore,  that  the  judge  erred  in  charging  the  jury 
that  the  deed  to  Ormsby  was  valid,  unless  they  should  find  that  Ross 
participated  in  the  fraud ;  and,  on  this  ground,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 


This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  district  court  of  the  United  States,  for  the  western  district  of 
Pennsylvania;  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  Court,  that  the  judgment 
of  the  district  court  be,  and  the  same  is  hereby  reversed;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded  to  the  said  district 
court,  with  instructions  to  award  a  venire  facias  de  novo. 
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Nathanisl  S.  Benton,  District  Attorney  of  the  United 
States  for  the  northern  district  of  New  York  v.  Me- 
lancthon  T.-  Woolsey,  the  Bank  of  Utic a  et  al. 

The  diitrict  ^ttornej  of  tho  United  Statei  filed  an  information  in  hii  own  name,  in 
behalf  of  the  United  Statei,  in  the  diitrict  court,  for  the  northern  district  of  New 
York,  to  enforce  a  mortgage  given  to  the  United  States,  by  Woolsey,  one  of  the 
defendants.  This  form  of  proceeding  has  been  for  a  long  time  used,  without  ob- 
jection, in  the  conrts  of  the  United  States,  in  New  York ;  and  was  donbtless  bor- 
rowed from  the  form  used  in  analogous  cases,  in  the  courts  of  the  state  of  New 
York,  where  the  sUte  itself  was  the  plaintiff  in  the  suit.  The  United  States 
may  be  considered  as  the  real  party,  although,  in  form,  it  is  the  information  and 
complaint  of  the  district  attorney. 

It  b  certainly  desirable  that  the  practice  should  be  uniform  in  the  courts  of  the  Uni- 
ted States;  and  that,  in  all  suits  where  the  Undted  States  are  the  real  plaintiffii, 
the  proceeding  should  be  in  their  name;  unless  it  is  otherwise  ordered  by  act  of 
eongreas. 

APPEAL  from  the  district  court  of  the  United  States  for  the  north- 
ern district  of  New  York. 

The  district  attorney  of  the  United  States  Tor  the  northern  dis- 
trict, filed  in  the  district  court  of  the  northern  district,  an  information 
on  behalf  of  the  United  States,  for  the  purpose  of  foreclosing  a  mort- 
gage executed  by  Melancthon  T.  Woolsey  to  the  United  States,  in 
July,  1825,  as  a  security  for  the  payment  of  a  debt  due  by  him  to 
the  United  States,  in  one  year  after  its  date.  The  mortgage  com- 
prehended land  in  the  county  of  Je£fcrson,  and  in  the  county  of  St 
Lawrence,  New  York;  and  it  was  recorded  in  Jefferson  county,  on 
the  26th  day  of  November,  1830,  and  in  the  county  of  St  Law- 
rence, on  the  10th  of  June,  1831. 

The  Bank  of  Utica  had  obtained  a  judgment  against  Melancthop 
T.  Woolsey,  in  the  supreme  court  of  New  York,  on  the  17th  of  Oc- 
tober, 1816,  for  one  thousand  six  hundred  dollars,  which  judgment 
waj  docketed  on  the  24lh  of  November,  1817.  No  execution  was 
issued  on  this  judgment  until  it  was  revived  by  a  scire  facias,  on  the 
9th  July,  1828.  A  fieri  facias  was  then  issued  on  the  judgment, 
and  the  lands  inortgaged  to  the  United  States  were  sold  to  satisfy 
th3  debt,  and  were  purchased  by  the  3ank  of  Utica;  to  whom  they 
were  conveyed  by  the  sherifT  on  the  3d  May,  1830.     The  land^i  jn 
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St  Lawrence  county  were  sold  by  the  sheriff,  January  30,  1829, 
and  conveyed  to  the  Bank  of  Utica,  on  the  15th  May,  1830,  having 
been  purchased  by  the  bank. 

By  the  law  of  New  York,  the  judgments  in  favour  of  the  Bank  of 
Utica,  ceased  to  be  a  lien  on  the  lands  of  Woolsey,  alter  ten^yeartf, 
against  bona  fide  purchasers  and  subsequent  incumbrances;  and  the 
district  attorney,  on  behalf  of  the  .United  States,  claimed  the  opera- 
tion of  the  mortgage  to  the  United  States,  so  as  to  exclude  the  clai!m 
of  the  bank,  under  the  judgment  upon  which  the  land  was  sold,  and 
purchased  by  the  bank  to  satisfy  their  debt.  No  money  was  paid 
by  the  bank,  at  the  time  of  the  purchase,  except  the  expenses  attend- 
ing the  proceedings  against  the  land;  but  the  bank  claimed  to  hold 
the  land  as  a  bona  fide  purchaser,  the  property  having  been  bought 
to  satisfy  the  debt  due  on  the  judgment,  and  without  notice  of  the 
mortgage  to  the  United  States;  it  not  having  been  put  on  reci  rd  un- 
til after  the  proceedings  under  the  judgment 

The  district  court  gave  a  decree  in  favour  of  the  defendants,  and 
the  plaintiff  appeale4  to  this  Court 

The  questions  arising  on  this  case  were  argued  at  large,  in  printed 
arguments,  by  Mr.  Butler,  the  attorney  general,  for  the  United 
States;  and  by  Mr.  Beardsley,  for  the  defendants. 

The  judgment  of  the  district  court  was  affirmed,  by  a  divided 
Court;  and  no  opinion  was  given  on  any  of  the  questions  raised  and 
argued  in  the  cause;  except  upon  a  question  of  jurisdiction.  Mr. 
Justice  Thompson  did  not  sit  in  the  cause,  being  connected  with  one 
of  the  parties  to  it 

The  Court  intimated  a  doubt  of  their  jurisdiction  in  the  case,  as 
the  district  attorney  had  instituted  the  suit  in  his  own  nanie. 

Upon  this  question  Mr.  Butler,  the  attorney  general,  said: 
That  the  bill  represents  a  cas^,  in  which  the  United  States  are  ex- 
clusively the  parties  complainants;  and  the  appeal  is  taken  by  the 
district  attorney,  as  prosecuting  for  the  United  States.  The  United 
States  are  the  only  parties,  and  the  district  attorney  has  no  interest 
in  the  cause.  The  Court  will  not  look,  particularly,  at  forms^  when 
the  substance  of  the  case  is  manifestly  within  its  jurisdiction. 

The  judiciary  act  gives  jurisdiction  to  the  courts  of  the  United 
States,  in  all  cases  in  which  the  United  States  are  parties.    It  is  then 
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submitted,  that  as  the  interest  in  the  suit  is  entirely  in  the^United 
States,  the  Court  will  consider  the  case  as  if  brought  in  the  name  of 
the  United  States. 

The  rules  of  practice  in  the  courts  of  chancery,'  in  England,  are 
the  rules  established  for  the  government  of  suits  in  chancery  in  the 
courts  of  the  United  States.  Where  those  rules  are  silent,  the  prac- 
tice of  the  state  courts  is  resorted  to.  In  the  courts  of  New  York^ 
it  is  the  praqtice  to  file  bills  in  the  name  of  the  attorney  general,  in 
cases  in  which  the  state  of  New  York  is  interested.  In  one  in- 
stance, in  the  circuit  court  of  the.  southern  district  of  New  York,  this 
practice  was  adopted.  Cited,  33  Rule  of  the  Practice  of  the  Circuit 
Courts  in  proceedings  in  Chancery.    Newland's  Practice,  55. 

It  is  admitted  that  no  ofScer  of  the  United  States  can  be  sued  as 
such;  nor  can  he,  without  the  authority  of  an  act  of  congress,  insti- 
tute a  suit  But  this  does  not  dpply  in  admiralty  cases,  or  in  cases 
in  equity;  where  the  United  States,  being  interested,  the  law  officer 
of  the  United  States  often  interposes. 

In  the  case  of  Brown  v.  Strode,  5  Cranch,  303;  2  Cond.  Rep. 
265;  it  was  held,  that  the  courts  of  the  United  States  have  jurisdic- 
tion in  a  case,  in  which  citizens  of  the  United  States  are  but  nominal 
plaintiffs,  for  the  use  of  an  alien.  On  the  authority  of  this  case,  and 
of  the  practice  of  the  courts  of  the^  state  of  New  York,  the  jurisdic- 
tion of  the  Court  is  claimed.  The  district  attorney  is  but  a  nominal 
party. 

Mr.  l^eardsley,  for  the  defendants,  said  no  wish  was  entertained 
to  prevent  the  Court  taking  jurisdiction  of  the  case. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  Court 
In  this  ca^e,  a  bill  of  information  and  complaint  was  filed  by  the 
district  attorney  of  the  United  Stieites,  in  behalf  of  the  United  States, 
in  the  district  court  for  the  northern  district  qf  New  York,  against 
Melancthon  C.  Woolsey,  the  Bank  of  Utica  and  others,  for  the  pur- 
pose of  foreclosing  a  mortgage  upon  certain  real  property,  executed 
by  the  said  Woolsey  to  the  United  States,  on  the  2bth  of  July,  1825,  . 
to  secure  the  payment  of  twenty-nine  thousand  four  hundred  and 
fifty-nine  dollars  and  twenty-nine  cents,  in  one  year  from  the  date, 
with  interest  The  property  mortgaged,  was  situated  partly  in  the 
county  of  Jefferson,  and  partly  in  the  county  of  St  Lawrence,  in 
the  state  of  New  York;  and  the  mortgage  was  recorded  in  the  coun- 
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ty  of  Jefferson^  November  26th,  1830;  and  in  the  county  of  St  Law- 
I'enc^,  June  lOth,  1831. 

It  appears,  from  the  answer  and  evidence,  that  the  Bank  of  Utica 
obtained  a  judgment  in  the  supreme  court  of  the  state  of  New 
York,  against  the  said  Woolsey,  on  the  7th  October,  1817,  for  sixteen 
thousand  dollars;  and  the  judgment  was  docketed  November  24th, 
1817.  No  further  proceedings  were  had  upon  it  until  May  term, 
1828,  when  it  was  revived  by  scire  facias,  and  the  judgment  on  the 
scire  facias  docketed  July  9th,  1828. 

Process  of  fieri  facias  issued  on  this  judgment,  endorsed  to  levy 
six  thousand  six  hundred  and  i|ixty-seven  dollars  and  fifty  cents; 
and  the  lands  mortgaged  to  the  United  States,  in  Jeflerson  county, 
were  sold  by  the  sherifi",  on  the  24th  of  November,  1828;  and  (with 
the  exception  of  a  small  parcel,)  purchased  by  the  bank.  They 
were  conveyed  by  the  sherifi"  to  the  bank,  May  3d,  1830.  The 
lands  in  St.  Lawrence  county,  mortgaged  to  the  United  States,  were 
sold  by  the  sherifi*,  January  30th,  1829;  and  conveyed  by  the  sheriff 
to  the  bank,  May  15th,  1830. 

The  judgment  obtained  by  the  bank,  in  1817,  after  the  expiration 
of  ten  years  from  the  time  it  was  docketed,  ceased,  by  the  law^  of 
New  York,  to  be  a  lien  upon  real  estate,  against  bona  fide  purchasers, 
or  subsequent  incumbrances,  by  mortgage,  judgment,  or  otherwise; 
and,  consequently,  after  the  24th  of  November,  1827,  it  no  longer 
bound  the  property  of  Woolsey. 

The  bank  denies,  in  its  answer,  that  it  had  notice  of  the  mortgage 
in  question,  at  the  time  it  purchased  and  obtained  the  conveyances; 
and  there  is  no  evidence  in  the  record  to'  charge  them  with  notice. 
It  purchased  and  obtained  the  deeds,  as  above  stated,  before  the 
mortgage  was  recorded.  No  money  was  paid  by  the  bank,  on  the 
purchase,  except  for  expenses  of  sale  and  costs.  The  property  was 
bought  to  secure  the  debt  due  from  Woolsey;  and  the  bank  claims, 
by  reason  of  that  debt,  to  be  a  bona  fide  purchaser,  for  a  valuable 
consideration;  and,  having  had  no  notice  of  the  mortgage  to  the 
United  States,  it  insists  that  it  is  entitled  to  hold  the  lands  discharged 
of  the  mortgage. 

Some  doubts  were  at  first  entertained  by  the  Court,  whether  this 
proceeding  could  be  sustained  in  the  form  adopted  by  the  district 
attorney.  It  is  a  bill  of  information  and  complaint,  in  the  name  of 
the  district  attorney,  in  behalf  of  the  United  States.  But,  upon 
carefully  examining  the  bill,  it  appears  to  be,  in  substance,  a  proceed- 
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ing  by  the  United  States;  although,  in  form,  it  is  in  the  name  of  the 
officer.  And  we  find  that  this  form  of  proceeding,  in  such  cases,  has 
been  for  a  long  time  used,  without  objection,  in  the  courts  of  the 
United  States,  held  in  the  state  of  New  York;  and  was  doubtless 
borrowed  from  the  form  used  in  analogous  cases,  in  the  courts  of  the 
state,  where  the  state  itself  was  the  plaintiff  in  the  suit.  No  objec- 
tion has  been  made  to  it  either  in  the  court  below,  or  in  this  Court, 
on  the  part  of  the  defendants;  and  we  think  the  United  States  may 
be  considered  as  the  real  party;  although,  in  form,  it  is  the  informa- 
tion and  complaint  of  the  district  attorney.  But,  although  we  have 
come  to  the  conclusion  that  the  proceeding  is  valid,  and  ought  to  be 
sustained  by  the  Court,  it  is  certainly  desirable  that  the  practice 
should  be  uniform  in  the  courts  of  the  United  States;  and  that,  in  all 
suits  where  the  United  States  are  the  real  plaintiffs,  the  proceeding 
should  be  in  their  name,  unless  it  is  otherwise  ordered  by  act  of 
congress. 

Considering  the  United  States  as  the  real  party  in  the  case,  the 
question  to  be  decided  by  this  Court  is,  whether,  under  the  act  of  the 
state  of  New  York,  concerning  judgments  and  executions,  passed 
April  2d,  1813,  the  Bank  of  Utica  was  a  bona  fide  purchaser  at  the 
sheriff's  sale  herein  before  mentioned;  the  purchase  being  made  not 
upoh  an  advance  of  the  purchase  money,  but  to  pay  a  precedent  debl 
due  to  the  bank  by  judgment 

This  question  has  been  fiilly  argued  and  carefully  considered  by 
this  Court  But  no  opinion  can  be  pronounced  on  the  point,  because 
the  judges  are  equally  divided  dpon  it.  Upon  this  division,  the 
judgment  of  the  court  below  is  necessarily  affirmed. 


This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  district  court  of  the  United  States,  for  the  northern  district  of 
New  York;  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  adjudged  and  ordered  ,by  this  Court,  that  the  judgment  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby  affirmed. 
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Ths  Bank  of  ths  Uiotxd  States  appxllants  v.  James  DANnei* 

ET  AX.  .^.PPEIXEES. 

A  bill  of  ezchuige  wts  drawn  at  Lezin^iiy  Kentoeky,  on  James  -  Daniel,  on 
the  12th  of  October,  1818,  bj  Robert  Griffing,  payable  at  one  hondred  and  twenty 
daye  aAer  date,  at  the  bank  of  depoeit  of  New  Orleans,  llie  bill  waa  albcepted 
by  the  drawee,  and  waa  endorsed  by  H.  D.,  I.  C.  and  8.  H.  All  the  parties  to  the 
bill  resided  in  llentucky.  The  bUl  was  disconnted  by  the  Branch  l^nk  of  the 
United  States  in  Kentucky,  and  was  transmitted  to  New  Orleans  for  payment  It 
was  there  regularly  protested  for  non-payment,  and  wis  retomed  to  Kentucky  for 
payment  of  principal  and  interest,  from  the  9th  of  February',  1819,  the  time  it  fell 
due,  together  with  charges  of  protest,  and  ten  per  oentdamnges  on  the  principal. 
The  maker  and  acceptor  of  the  bill  paid  the  bank,  in  July,  1819,  three  thousand 
three  hundred  and  Ihirty  dollars  and  sizty-seTen  cents,  on  accountof  the  aggregate 
amount  due^  atad  supposed  to  be  due,'and  gare  a  promisspry  note  for  eight  thou- 
sand dollars,  the  balance,  to  WiUiadi  Armstrong,  to  which  H.  D.,  I.  C.  and  8.  H 
were  parties,  as  co-drawers  or  endorsers.  This  note  waa  dis(  anted  at  the  office 
of  discount  of  the  Bank  of  the  United  States  at  Lexington,  Kentucky,  upon  the 
express  agreement,  that  the  proceeds  should  be  applied  to  the  payment  of  the 
balance  d&e  on  the  bill.  Afterwards  a  payment  of  fiTe  hundred  dollars  was  made 
on  this  note,  and  a  note  for  seVen  thousand  fire  hundred  dollars  giren,  which  not 
being  paid,  and  Griffing  having  died,  suit  was  brought  by  the  bank  on  the  note, 
and  a  judgment  obtained  against  all  the  other  parties  to  it.  In  18fi7,  the  defendants 
in  the  judgment  at  law,  filed  their  bill  in  the  circuit  court  of  Kentucky,  claiming, 
that  by  the  law  of  Kentucky,  the  bank  was  not  entitled  to  ten  per  cent,  damages 
on  the  bill,  as  all  the  parties  to  it liTed  in  Kentucky;  ar.*!  that, therefore,  the  amount 
of  the  damages,  one  thousand  dollars,  had  been  included  by  mistake,  in  the  note 
for  eight  thousand  dollars ',  and  as  there  was  no  legal  liability  for  damages,  the 
note,  to  the  amount  of  the  damages,  was  given  without  any  consideration  what- 
ever. The  bill  prayed  for  an  injunction  to  stay  proceedings  on  the  judgment, 
to  the  amount  of  the  damages,  and  the  interest  on  t)ie  same.  In  1827,  that  amount 
was  one  thousand  ^ve  hundred  and  fifteen  dollars.  A  decree  of  the  circuit  court 
of  Kentucky,  allowed  the  injunction  at  November  term,  1836,  and  the  amount  of 
the  damages  and  interest,  from  July,  1819,  which  the  three  thousand  three  hun- 
dred and  thirty  dollars  sixty-seven  cents  included  and  was  paid  in  that  sum,  was  at 
the  time  of  the  decree  of  the  circuit  court,  two  thousahd  and  forty  dollars. 

The  act  of  congress  provides,  that  appeals  shall  be  allowed  to  the  Supreme  Court, 
from  the  final  decrees  reuflereJ  it  the  circuit  courts,  in  cases  of  equitv  jurisdic- 
tion, where  the  matter  in  disput.?,  exclusive  of  costs,  shall  exceed  the  sum  or  value 
of  two  thousand  dollars.  Tbo  expression,  sum  or  value  of  the  matter  in  dispute,, 
has  reference  to  the  date  of  the  decree  below,  alike  in  case  of  appeals  in  equity, 
and  writs  of  error  at  law:  they  are  each  grounded  on  thv  original  process  of  this 
Court,  operating  on  the  final  decree  or  judgment;  and  are  limited  to  the  sum  or 
vUue  then  in  controversy,  and  of  which  tlie  decree  or  judgment  furnishes  the  bet- 
ter evidence,  should  it  furnish  any.  The  matter  in  dispute  in  the  circuit  couat, 
was  a  claim  to  have  deducted  from  the  judgment  at  law,  one  thousand  dollars, 
with  interest  thereon,  after  the  rate  of  six  per  centum,  from  the  8th  day  of  July, 
1H19,  up  to  the  date  of  the  decree,  in  November  1836;  being  upwards  of  seventeen 
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jrean:  and  the  cironit  court  decreed  the  refonpation  to  be  made  of  the  jodgment 
at  law,  bj  ezpanging  thereHron^,  and  as  of  it*  date/the  one  thoiiaand  doUan,  with 
the  interest.  The  effbct  waa  to  cut  off  the  interest  that  had  accrued  on  the  one 
thousand  dollars,  fW>m  the  date  of  the  judgiUeqt  in  1827,  to  that  of  the  decree,  in 
1836;  interest  on  the  principal  sum  recovered,  being  an  incident  of  the  contract 
bj  the  laws  of  Kentucky,  as  well  after  judgment  as  before.  The  practical  con- 
sequence of  the  decree  will  immediately  be  manifest  when  the  bill  is  dismissed  by 
the  order  of  this  Court;  the  appellants  will  ihen  issue  their  execution  at  law,  and 
enforce  the  one  thousand  dollars,  with  the  accruing  interest,  from  the  8th  of  July, 
1819,  until  payment  is  made,  it  follows,  that  upon  the  most  lavourable  basis  of 
calculation,  and  disregarding  th^  statute  of  Kentucky  of  1789,  giving  ten  per  cent, 
damages  in  addition  to  legal  interest  on  the  sum  enjoinisd,  the  amount  to  which  the 
decree  below  relieved  the  appellees,  and  deprived  the  bank  of  the  right  of  re- 
covery, was  two  thousand  and  forty  dollars;  that  is,  one  thousand  dollars  princi- 
pal, with  seventeen  years  and  four  months  of  interest:  this  being  the  aggregate 
amount  in  dispute,  and  enj^iined  by  the  decree,  of  course,  the  Supreme  Court  has 
jurisdiction  of  the  writ  of  error. 

This  Court,  in  accordance  to  k  steady  course  of  decision  for  many  years,  feels  it  to 
be  an  incumbent  duty,  carefully  to  examine  and  ascertain  if  there  be  a  settled 
construction  by  the  state  courts  of  the  statutes  of  the  respective  states,  where  they 
are  exdasively  in  force;  and  to  abide  by,  and  follow  such  construction  when 
found  to  be  settled. 

A  bill  of  exchange  drawn,  accepted,^nd  endorsed  by  citizens  of  Kentucky,  and  the^ 
.negotiated,  payable  at  New  Orleans;  was  not,  by  force  of  the  statute  of  Kentucky 
of  1798,  subject  to  the  payment  often  per  cent  damages. 

Whether  a  bill  of  exchange,  drawn  in  one  state  of  this  Union,  payable  in  another,  is 
a  foreign  biU^  involved  political  considerations  of  some  delicacy,  although  of  no  in- 
trinsic difficulty,  at  this  day.  -  The  respective  states  are  sovereign  within  their 
own  Units,  and  foreign  to  each  other,  regarding  them  as  local  governments;  and 
consequently  foreign  to  each  other,  in'  regard  to  the  regulation  of  contracts :  it  fol- 
lows, a  bill  drawn  in  one,  payable  in  the  other,  is  a  foreign  bill. 

The  place  of  payment  of  tbe  bill,  on  which  the  suit  was  brought  in  the  circuit  court, 
being  within  a  jurisdiction  foreign  to  Kentucky,  subjected  the  acceptor  to  the  per- 
formance of^the  contract,  according  to  the  laws  of  Louisiana,  where  it  was  payable, 
to  every  extent  he  would  have  been,  had  he  become  a  party  to  the  bill  at  New  Or- 
>  leans;  and  the  e£fect  of  the  contract,  on  all  the  parties  to  it,  does  not  vary  firiom 
the  one  sued  on  in  Buckner  v.  Finley  and  Van  Lear,  2  Peters,  586.  Being  a 
foreign  bill,  and  not  having  been  affected  by  the  statute  of  Kentucky ,of  course, 
the  holders,  by  commerc'al  usage,  were  entitled  to  re-exchange  when,  the  protest 
for  non-payment  was  made. 

Courts  of  chancery  will  not  relieve  for  mere  mistakes  of  law.  This  rule>  is  well 
established,  and  the  Court  will  only  repeat  what  was  said  in  the  case  of  Hunt  v. 
Housmanier,  1  Peters,  16,  "  that  whatever  exceptions  there  may  be  to  the  rule, 
they  will  be  found  few  in  number,  and  to  have  pomething  peculiar  in  their  charac- 
ter,«nd  to  involve  other  elements  of  decision." 

Courts  of  equity  are  no  more  exempt  from  obedience  to  statutes  of  limitations,  than 
courts  of  common  law. 

It  is  generally  true,  that  the  giving  a  note  for  a  pre-existing  debt,  does  not  dis- 
charge the  original  cause  of  action;  unless  it  is  agreed  that  the  note  shall  be  taken 
in  payment 

The  statute  of  limitations  is  a  bar  in  a  case  where,  at  the  time  of  the  return  of  a  bill 
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of  exchange,  payable  in  New  Orleans,  and  drawn  in  Kentacky,  protested  fornon- 
payqaent,  the  partiea  to  it,  in  1819,  paid  aa  damagei,  on  the  bill,  ten  per  centum  > 
on  the  amount;  and  did  not  until  1827  claim  that,  by  the  law  of  Kentucky,  no 
damages  were  payable  on  such  a  bill.  In  1819,  the  parties  to  the  bill  paid  three 
thousand  three  hundred  and  thirty  dollars  and  sixty-seven  cents,  on  account  of  the 
.  bill  for  ten  thousand  dollars,  the  cost  of  protest,  and  damages;  and  gave  their  note 
for  eight  thousand  dollars,  for  the  balance  of  the  bill,  which  was  discounted,  and 
the  proceeds,  l>y  express  agreement}  applied  to  the  payment  of  the  bill.  If  no 
-damages  were  payable  on  the  bill  for  ten  thotisand  dollars,  an  action  to  recover 
<  back  the  same,  as  included  in  the  payment  of  the  three  thousand  three  Bundsed 
and  thirty  dollkrs  and  sixty-seven  cents,  could  have  been  instituted  in  1829. 

AN  appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky. 

On  the  29th  day  of  October9,1827y  the  appellees,  James  Daniel, 
Henry  Daniel,  Isaac  Cunningham  and  Samuel  Hanson,  filed  a  bill  in 
the  circuit  court  o^  Kentucky,  stating,  that  on  the  I2th  of  October, 
1818,  at  Lexington,  Kentucky,  Robert  Griffing,  since  dead,  drew  a 
bill  of  exchange  on  James  Daniel,  one  of  the  complainants,  for  ten 
thousand  dollars,  payable  one  hundred  and  twenty  days  after  date,  at 
the  office  of  discount  and  deposite  of  the  Bank  of  the  United  States 
at  New  Orleans.  The  bill  was  drawn  in  favour  of  Henry  Daniel, 
Isaac  Cuhningham  and  Samuel  Hanson,  and  being  accepted  by  James 
Daniel,  was  endorsed  to  the  Bank  of  the  United  States  by  the 
drawees.  At  the  time  the  bill  was  drawn,  Robert  Griffing  and  James 
Daniel  lived  and  were  in  the  state  of  Kentucky;  and  all  the  parties 
to  the. bill,  were,  at  .the  time  il  was  drawn,  and  ever  since  have  con- 
tinued to  be  residents  in  that  state. 

The  bill  of  exchange,  so  drawn  and  endorsed,  w*as,  by  the  Bank  of 
the  United  States,  transmitted  to  New  Orleans,  and  not  being  paid, 
was  regularly  protested  and  returned  to  Kentucky;  the  holders 
claiming  the  amount  of  the  same  from  the  parties  to  the  bill,  with 
damages,  at  the  rate  of  ten  per  cent,  on  the  amount.  James  Daniel, 
the  acceptor  of  the  bill,  believing  the  demand  of  damages  to  be  legal, 
paid  to  the  Bank  of  the  United  States,  in  June  or  July,  1819,  three 
thousand  three  hundred  and  thirty  dollars  and  sixty-seven  cents,  on 
account  of  the  whole  amount  due  on  the  bill,  consisting  of  principal, 
interest,  charges  and  the  damages;  and  for  the  balance  of  the  bill,  the 
drawers  of  the  bill,  Robert  Griffing  and  James  Daniel,  gave  their 
negotiable  note,  payable  sixty  days  after  date,  with  Cunningham, 
Hanson  and  Henry  Daniel,  as  co-drawers  in  favour  of  William  Arm- 
strong, which  note  was  discounted  by  the  bank,  and  the  proceeds,  by 
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express  agreement,  were  appropriated  to  the  payment  of  the  balance 
due  on  the  bill  of  exchange.  The  sum  of  three  thousand  three  hun- 
dred and  thirty  dollars  and  sixty-seven  cents,  and  the  note  for  eight 
thousand  dollars,  were  delivered  to  the  bank  at  the  same  time;  and 
all  the  complainants,  except  James  Daniel,  were  only  sureties  for  the 
pajrment  of  the.  note,  having  become  co-drawers  of  the  same  for  tijiat 
purpose  only.  In  August,  1820,  Griffing  and  the  complainants,  gave 
another  note  to  the  Bank  of  the  United  States,  for  seven  thousand 
five  hundred  dollars,  Griffing  and  James  Daniel  having  paid  five  hun- 
dred dollars  on  account  of  the  first  note;  and  the  note  for  seven  thou- 
sand five  hundred  dollars  having  become  due  and  protested,  a  suit 
has  been  instituted  on  it  and  a  judgment  obtained,  on  the  law  side  of 
the  circuit  court  of  the  United  States  for  the  Kentucky  district. 

The  bill  states,  that  the  Bank  of  the  United  States  are  not  entitled 
to  damages  on  the  bill  of  exchange  payable  at  New  Orleans,  inasmuch 
as  all  the  parties  to  it  resided  in  the  state  of  Kentucky,  at  the  date 
and  maturity  thereof;  and,  therefore,  so  much  of  the  note  for  eight 
thousand  dollars,  as  includes  the  ten  per  cent,  on  the  bill,  amounting 
to  one  thousand  five  hundred  and  fifteen  dollars,  oiight  to  be  deducted 
from  the  judgment;  and  the  bill  therefore  prays,  that  the  defend- 
ant may  be  restrained  by  an  injunction  from  collecting  the  said  sum 
of  one  thousand  five  hundred  and  fifteen  dollars,  part  of  the  judg- 
ment; and  at  a  final  hearing  on  the  bill,  the  injunction  may  be  made 
perpetual. 

The  circuit  court,  in  November,  1827,  granted  an  injunction, 
according  to  the  prayer  of  the  bill,  until  further  order.  The  defend- 
ants, in  May,  1836,  having  proceeded  to  answer  the  bill,  stated,  that 
dne  thousand  dollars,  being  ten  per  cent  on  the  bill  for  ten  thousand 
dollars,  had  bten  allowed,  as  damages,  on  the  return  of  the  bill  from 
New  Orleans,  with  a  full  knowledge  of  all  the  facts  of  the  case,  aind 
of  all  the  principles  of  law  on  which  the  same  was  claimed.  The 
respondents  do  not  admit  that  this  wasxlone  under  a  clear  mistake  of 
the  law;  indeed,  two  of  the  complainants  were  lawyers  of  celebrity, 
and  deservedly  of  high  rank;  and  no  ignorance  of  the  law  can  be 
imputed  to  them.  The  respondents  allege,  that  their  claim  to 
damages  is  within  the  provisions  of  the  statute  of  Kentucky;  and, 
if  not  so,  they  are  entitled  to  damages  to  the  amount,  for  the  allowed 
non-payment  of  the  draft  at  New  Orleans;  and  they  resist  the  claim 
to  set  aside  the  allowance  of -damages  fairly  and  voluntarily  made  by 
the  complainants. 
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The  respondents  also  say,  that  all  the  grounds  of  equity^  alleged 
in  the  bill^  occurred  to  the  complainants  more  than  five  jrears  next 
before  the  commencement  of  the  suit,  and  are  barred  by  lapse  of 
time;  and  they  further  allege,  that  the  damages  were  liquidated, 
assented  to,  and  discharged,  more  than  five  years  next  before  the 
commencement  of  this  suit:  and  all  claim  to  relief,  on  account  of  the 
same,  is,  therefore,  barred  by  the  statute  of  limitation. 

The  cause  came  on  for  a  fipal  hearing  in  November,  1836,  and  the 
circuit  court  decreed,  that  the  plaintiffs  be  perpetually  enjoined  from^ 
taking  out  execution  for  the  sum  of  one  thousand  dollars,  the  aipount 
of  damages  charged  on  the  bill,  with  the  interest  charged  on  the  said 
suip  of  one  thousand  dollars,  up  to  the  time  of  the  judgment  The 
defendants  appealed  from  this  decree. 

The  case  was  submitted  to  the  court  on  printed  arguments,  by  Mr. 
R*  Wicklifie  and  Mr.  Johnson,  for  the  appellants;  and  by  Mr.  Ousley, 
Mr.  Turner  and  Mr.  Allen,  for  the  defendants. 

For  the  appellants,  it  was  contended,  in  the  argument  of  their  coun- 
sel, that  the  decree,  of  the  circuit  court  was  erroneous,  on  the  fol- 
lowing grounds : 

1.  Because  the  complainants  were  liable  to  ten.  per  cent  damages, 
under  the  statute  of  Kentucky. 

2.  They  were  liable  to  damages,  under  the  law  merchant,  inde- 
pendently of  that  statute, 

3.  Their  agreement,  upon  a  full  knowledge  of  all  the  facts,  to  pay 
these  damaged,  is  binding;  and  they  cannot  be  relieved,  on  account 
of  their  mistake  of  law. 

In  1819,  when  the  agreement  was  made  to  pay  the  damages,  the 
statute  of  Kentucky  had  not  received  a  judicial  construction.  Two 
decisions  have  since  been  given  upon  it;  but,  at  that  time,  the  parties 
were  left  to  their  own  interpretation,  with  such  light  as  the  word«, 
the  spirit,  and  the  object  of  the  statute  afibrded.  This  interpretation, 
the  complainants  contend,  is  shown  to  be  erroneous  by  these  subse- 
quent decisions.  In  the  question  of  mistake,  we  conceive  it  proper 
that  this  Court  should  look  to  the  same  lights  the  parties  themselves 
had,  and  refuse  relief,  unless  it  shall  appear  they  did  in  truth  commit 
an  error.  The  question  is  not,  what  the  courts  have  since  decided,  but 
whether  the  parties,  in  1819,  mistook  the  law,  when  they  believed 
this  bill  bore  damages.  Were  it  purely  a  question  of  the  construction 
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of  a  Eentueky  statute,  we  adqiit  the  Eentuckjr  decision,lioweyer  erro- 
neous, would  be  followed.  But  the  question  is  one  of  mistake,  and  no 
decision  can  have' such^ retrospective  power  as  to  convert  what  was 
once  truth  into  falsehood.  It  would  be  as  mischievous' as  ap  ex  post  . 
facto  law,  to  permit  a  subsequent  decision  ^o  overturn  the  fair  com- 
prdmises  and  contracts  of  individuals,  made  under  a  difTerent  and*  a 
correct  yiew  of  law.  If  there  was  mistake,  the  mistake  was  commit- 
ted in  1819.'  If  right  to  relief  exists,  it  exited  as  earljras  1819.  Now, 
if  the  Court  regards  these  subsequent  decisions  as  conclusive,  th'ea 
they  will  in  substance  decide,  that,  although  no  mistake  existed , when 
the  contract  was  made,  and  at  that  time  the  agreement  was  fair  and 
bin<}ing;  yet  siome  two  years  afterwards,  a  Kentucky  decision  created 
a  mistake,  and  annulled  a  previous  contract  that  was  legal  and  valid. 
Under  our  constitution,  no  statute  can  have  such  a  power  ^f  dissolv- 
ing the  obligation  of  contracts,  and  certainly  a  decision  cannot  go 
higher.  We  believe,  Chen,  we  may  safely  conclude,  that  the  com- 
plainants cannot  show  a  mistake  as  early  as  1819;  or,  in  other  words, 
must  show  it  by  the  true  construction  of  the  statute  itself,  giving  to 
t))ese  decisions  the  weight  they  deserve,  and  no  more. 

The  statute  is  ih  these  words,  viz  f 

^^  If  any  person  or  persons  shall  draw  any  bill  or.  bills  of  exchange, 
upon  any  person  or  persons  out  of  this,  state,  on  any  other  person  or 
persons  within  any  other  of  the  United  States  of  North  America,  axid 
the  same  being  returned  back  unpaid,  with  legal  protest,  the  drawer 
thereof,  and  all  others  concerned,  shall  pay  the  contents  of  the  said 
bill,  together  with  legal  interest  from  the  time  said  bill  was  protest^ 
ed,  the  charges  of  protest,  and  ten  pounds  per  cent  ^advance  for  the 
damages  tjiereof,  and  so  proportionably  for  greater  or  smaller  sums.'^ 

The  complainants  cdntend^  that,  as  ^ames  Daiiiel]  the  drawee,  was 
a  citizen  and  resident  of  Kentucky,  at  the  drawing  and  negbtiatin'g 
of  the  bill,  it  did  not  come  within  the  statute,  and  make  th^m  liable 
to  damages. 

The  bill  was  payable  out  of  Kentucky^  and  there  was  no  designa- 
tion on  the  bill  of  the  residence  of  Jam^es  Daniel,  other  than  tfakt  of 
the  place  of  payment  These  circumstances,  we  contend,  bring  it  with- 
in 1]ie  nseaning  of  the  statute,,  and  we  regard  James  Daniel  as  drawn 
upon,  at  the  place  where  the  bill  was  payable;  which  place,  being  out 
of  Bj^ntucky,  brings  itto  this,  that  he  wm  drawn  on  out  of  that  state. 
It  wSl  be  observed  that  the  statute  does  not  make  the  damages  de- 
p^qd  iiponibe  residence  of  the  drawee;  and  it  has  beeh  decided  in 
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Kentucky  that  the  residence  is  immaterial.  If  it  neither  depends  upon 
the  residence  nor  place  of  payment,  the  question  of  damages,  under 
this  statute,  must  be  determined  by  the  mere  casual  locality  of  the 
drawee,  as  in  or  out  of  Kentucky,'  at  the  time  of  drawing  the  bill. 
The  locality  of  individuals  in  the  West  is  extremely  transitory,  and 
difficult  of  being  exactly  known  at  any  given  time.  If  the  damages  be 
Aiade  to  turn  upon  that  fact,it  would  frequently  happen  that  damages 
would  be  incurred  when  none  Were  expected  by  either  party.  For 
instance,  a  bill  might  be  drawn  upon  an  individual  supposed  to  be  in 
Louisville  or  Af  aysville,  who  happened,  however,  at  the  time,  to  be 
across  the  Ohio  river,  and  of  course  put  of  the  state  of  Kentucky;  or 
it  might  be  drawn  payable  in  Kentucky,  and  the  drawee  out  of  the 
state:  in  both  these  cases,  the  bill  would  bear  ten  per  cent  damages. 
Yet  the  parties  could  not  have  contemplated  such  a  result;  nor  would 
the  cases  come  within  the  mischief  the  statute  was  intended  to  re- 
medy. Such  a  construction,  then,  leads  too  far;  it  involves  U3  in  ab- 
surdities. There  is  a  wide  difference  between  the  actual  locality  of 
an  individual  and  the  locality  given  to  him  by  the  bill  of  exchange. 
The  former  is  a  matter  entirely  immaterial,  so  far  as  the  bill  of.  ex- 
change is  concerned;  it  has  nothing  to  do  with  the  damages  sustain- 
ed by  the  holder,  on  the  non-payment  of  the  bill.  With  the  latter,  it 
is  otherwise.  Had  the  courts  of  Kentucky  duly  considered  this  dis- 
tinction; had  they  attended  to  the  mercantile  language  of  this  sta- 
tute, and  the  mischiefs  it  was  intended  to  remedy,  instead  of  look- 
ing io  its  bare  letter  and  grammar;  we  believe  no  difficulty  would 
have  arisen  in  it^  construction. 

Where  no  place  of  payment  is  designated  in  the  bill  of  exchange, 
)t  is  presentable  for  acceptance  and  payment  at  »the  residence  of  the 
drawee.  Such  a  bill  is  drawn  on  the  drawee  at  his  residence;  and,  if 
that  be  out  6f  Kentucky,  the  bill  is,  both  in  letter  and  spirit,  within 
the  statute.  Here  the  actual  locality  of  the  drawee  is  unimportant; 
the  bill  fixes  his  locality  at  his  residence,  by  its  being  the  place  for 
acceptance  and  payment  When  a  place  of  payment  is  fixed  by  the 
bill,  both  the  actual,  residence  and  locality  of  the  drawee  become  im- 
material; the  bill  fixes  his  locality  at  the  place  of  payment,  and  there 
alone  is  he  to.be  fought  It'becomes  the  place  of  presentment  for  ac- 
ceptance and  payment;  and  the  drawer  and  endorsers  contract,  by  the 
bill,  that  the  drawee  shall  there  be  found  for  all  the  purposes  of  the 
bill.  In  the  language  of  merchants,  the  drawee  is  drawn  upon  at  that 
place;  and,  if  the  place  be  out  of  the  state,  he  is  drawn  upon  out  of 
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the  state,  and  comes  within  the  statute.    Cited  Wood  v.  The  Farmers 
and  Mechanics  Bank  of  Lexington,  7  Monroe,  284;  Clay  v.  Hop* 
kins,  3  Marshall,  488. 

2.  The  bank  claims  these  damages  independently  of  the  Kentucky- 
statute. 

It  cannot  be  denied  that  this  bill  comes  within  the  spirit,  if,  indeed, 
it  be  out  of  the  letter  of  the  statute.  This  was  conceded  in  the  case 
of  Clay  y.  Hopkins.  As  we  have  before  remarked^  these  statutory 
damages  were  given  not  as  a  penalty,  but  as  compensation  for  real 
injury  and  loss  sustained  by  the  holder,  from  the.non*>paymentof  the 
bill  at  the  place  stipulated;  and  came  in  lieu  of  the  damage  given  by 
the  law  merchant,  in  the  form  of  re-exchange,  conunission,  and  ex* 
penses.  It  is  presumable  the  legislature  fixed  a  reasonable  rate  of  com- 
pensation; and  it  would  not  be  too  much  to  say,  the  damages  more 
frequently  were  below  than  above  the  real  injury  and  loss.  Now,  it 
surely  cannot  be  illegal  for  the  parties  to  agree  between  themselves 
the  amount  of  compensation  for  this  injury;  nor  contrary  to  law  to 
fix  that  amount  at  the  same  that  the  law  has  fixed  for  exactly  similar 
injuries.  In  this  case,  the  place  of  payment  was  at  the  extreme  limit 
of  the  United  States;  and  the  injury  the  greatest  that  could  occur  un- 
der the  statute.  The  complainants  seem  to  havefoi^otten  entirely  the 
law  merchant,  and  not  to  have  remembered  that  there  was  real  loss; 
to  be  compensated«  Under  these  circumjstances,  we  conceive  the  stand- 
ard fixed  by  law  cannot  be  against  law:  and  an  agreement  in  pursu- 
ance of  it,  is,  upon  valuable  consideration,  fair  and  binding. 

3.  Their  agpreement,  upon  a  full  knowledge  of  all  the  facts,  to  pay 
these  damages,  is  binding;  and  they  cannot  be  relieved  on  account  of 
their  mistake  of  law.  How  far  a  mistake  of  law  will  invalidate  a  con- 
tract, and  form  a  ground  of  relief  in  chancery,  has  never  been  very 
cleariy  settled.  In  Mr.' Story's  Commentaries  pn  Elquity,  vol.  L  121 
to  l&4^will  be  foilnd  an  able  and  full  discussion  of  the  question.  The 
English  and  American  decisions  are  collated  and  examifeed,  i^nd  the 
views  of  the  civilians  adverted  to.  The  result  of  his  researches  and 
examinations  was>  that  a  mistake  or  ignorance'  of  law,  forms  no  ground 
of  relief  from  coatracts  £urly  entered  into,  with  a  fall  knowledge 
of  all  the  fiMsts.  There  may  be  tome  exceptions^  but  the  cases  are 
few^^d  generally  stand  upon  some  urgent  pressure  of  circumstances. 
The  same  doctrine  is  ^expressed  by  the  Supreme  Court  of  the  United 
States,  in  the  ca^a  of  Hunt  v.  Rousmanier,  I  Peters,  1  to  15,  where 
the  Court  remarka:  <<We  hold  the  general  rule  to  be,  that  a  mistake 


Digitized  by 


Google 


40  SUPREME  COURT. 

[^ank  of  the  United  SUtee  ▼.  Daniel  et  al.] 
of  this  character  (a  mistake  of  law)  is  not  a  ground  for  reforming  a 
deed  founded  on  such  mistake;  and,  whatever  exceptions  there  may 
be  to  the  rule,  they  will  be  found  few  in  number,  and  to  have  some- 
thing peculiar  in  their  character." 

The  few  cases  which  form  exceptions  to  the  rule,  will  usually  be 
found  to  contain  some  other  ingredient  than  mere  mistake  or  igno- 
rance; such  as  surprise,  undue  influence,  or  oppression:  ^nd  where 
such  ingredient  is  wanting,  the  mistake  has  been  one  of  a  plain,  well- 
settled  principle  of  law.  Mr.  Story  well  remarks,  that  it  is  difficult 
to  define  what  are  ]f)Iain,  acknowledged  principles  of  law,  and  what 
will  constitute  a  doubtful  question.  Yet  it  may  be  considered  that  a 
claim  founded  on  a  doubtful  or  doubted  question  of  law,  forms  a  good 
consideration  fpr  any  contract  concerning  that  claim;  and  that  such  a 
contract,  if  otherwise  unobjectionable,  will  be  upheld. 

Now,  of  all  the  questions  and  difficulties  which  the  law  presents, 
there  is  none  of  more  admitted  uncertainty  than  the  construction  of 
statutes.  It  is  often  impossible  for  the  best  lawyer,  upon  the  calmest 
and  most  attentive  investigation,  to  determine  the  extent  to  which 
Judicial  construction  will  carry  them.  Sometinxes  they  are  limited 
by  tibe  letter,  at  others  extended  by  the  spirit  For  example:  look  to 
the  statute  of  frauds  and  perjuries;  and  to  the  statute  of  limitations., 
They  are  plain  and  simple  in  their  language;  yet  it  has  cost  millions  to 
give  them  a  judicial  constfuction.  And  when  books  had  bben  written 
'  upon  them,  and  the  British  courts  had  exhausted  their  learning  ahd 
refinement,  one  or  two  Kentucky  decisions  destroyed,  in  that  state, 
the  whole,  or  almost  the  whole  fabric  of  their  judicial  construction. 
We  presume,  however,  it  must  be  conceded  that  the  construction  of 
this  fiktatute  was  at  least  a  doubtful  question  of  law.  Of  that  there  is 
abundant  evidence  in  the  opinion  of  the  Chief  justice  of  Kentucky, 
and  in* the  legislative  construction  of  the  act  At  this  time,  were  tfie 
question  raised  in  the  Kentucky  courts,  we  believe  it  more  than  pro- 
bable tlie  opinion  of  the  chief  justice  would  be  considered  law.  Even 
there,  at  this  time,  it  may  be  considered  more  than  doubtful  whether 
any  mistake  has  been  committed. 

But  we  do  not  consider  this  a  case  of  ^ordinary  mistake  of  a  point* 
of  law.  The  agreement  was  in  exact  accordance  with  the  general 
understanding  of  the  law  at  the  time  it  Was  mside.  Nine-tenths  of 
the  legal  men  in  Kentucky  would  have  pronounced  the  construction 
given  by  the  parties  correct  Two  years  afterwards,  the  court  of 
appeals,  in  another  case,  gave  a  difieient  construction.    The  commu- 
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nity  would  be  in  a  miserable  condition,  if,  at  every  change  of  opinion 
upon  questions  of  law, /all  their  prev^ious  contracts  and  settlements 
were  to  be  overturned.  Men  could  never' know  the  end  of  their 
controversies,  were  such  a  rule  to  prevail.  Upon  this  subject,  the 
remarks  of  Chancellor  Kent,  whose  decisions  are  almost  reverenced 
throughout  the  Union,  are  so  pertinent  and  just,  that  we  could  not  do 
better  than  make  a  short  extract  from  them: — ^^  A  subsequent  decision 
of  a  higher  court,  in  a  different  case,  giving  a  different  exposition  to 
a  point  of  law  from  the  one  declared  and  known,  when  a  settlement 
between  parties  takes  place,  cannot  have  a  retrospective  effect,  and 
overturn  such  settlement  The  courts  do  not  undertake  to  relieve 
parties  from  their  acts  and  deeds  fairly  done,  on  a  full  knowledge  of 
facts,  though  under  a  mistake  of  law.  Every  man  is  to  be  charged 
at  his  peril  with  a  knowledge  4»f  the  law.  There  is  no  other  princi- 
ple which  is  safe  and  practicable,  in  the  common  intercourse  of  man- 
kind. And  to  permit  a  subsequent  judicial  decision  in  any  one  case 
on  a  point  of  law  to  open  and  annul  every  thing  that  has  been  done 
in  othar  cases  of  a  like  kind,  for  years  before,  under  a  different  under- 
standing of  the  law,  would  lead  to  the  most  mischievious  conse- 
quences. Fortunately  for  the  peace  and  happiness  of  mankind,  no 
such  pernicious  precedent  is  to  be  found.  The  case  is,  therefore,  to 
be  decided  accordiBg  to  the  existing  state  of  things,  when  the  set- 
tlement in  question  took  place.''  See  Lyon  v.  Richmond,  2  John. 
Chan.  Rep.  60. 

Had  the  opinion  been  delivered  in  this  very  case,  it  could  not  have 
been  more  directly  applicable.  This  case  is  not  cited,  because  there 
are  but  few  on  the  same  point,  but  to  show  that  it  is  the  understand- 
ing of  the  law  prevailing  at  the  time  of  the  settlement  or  contract, 
even  though  it  may 'have  been  erroneous,  which  is  to  govern;  and 
that  the  subsequent  settlement  of  a  question  of  law,  by  judicial 
decisions,  does  not  create  a  mistake  of  law  which  courts  will  ever 
rectify. 

As  thb  Court  is  governed  by  correct  chancery  law,  and  not  the 
decisions  of  the  Kentucky  courts;  it  would  almost  seem  needless, 
after  the*  thorough  and  able  examination  contained' in  Story's  Com- 
mentaries above  referred  to,  to  cite  further  authorities.  Yet  it  will 
be  found  that  the  Kentucky  decisions,  on  this  point,  are  in  accordance 
with  the  principles  laid  down  by  Mr.  Story. 

In  the  case  of  Patterson,  &c  v.  Hughes,  &c.,  2  Marshall,  331,  it 
Vol.  Xn.— F 
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18  i|dd  down  that  a  mistake  of  law,  with  a  full  knowledge  of  the 
factfli  is  no  ground  of  relief. 

Ih  the  case  of  Taylor  v.  Patrick,.!  Bibb,  168,  it  is  held,  that  if 
the  parties  to  a  compromise  understand  the  facts  correctly,  erroneous 
deductions  of  law  from  those  facts  by  a  party,  would  not  be  ground 
for  the  setting  aside  the  settlement  induced  by  those  deductions. 

In  .Tennessee,  the  same  doctrine,  as  to  mistakes  of  law,  was 
established  in  the  case  of  Lewis  v.  Cooper,  Cooke,  467.  In  Vir- 
ginia, it  was  established  in  the  case  of  Brown  y.  Armstead,  6  Rand. 
594. 

In  a  late  case  in  Kentucky,  (not  yet  reported,)  the  court  held  that 
relief  for  mistakes  of  law  could  only  be  granted  under  the  following 
circumstances:  Ist,  The  mistake  must  be  of  a  plain,  well-settled  prin- 
ciple of  law;  and  2d,  The  mistake  must  go  to  the  whole  considera- 
tion of  the  agreement;  or,  in  other  words,  there  must  be  no  other 
consideration  tlian  the  mistaken  legal  liability.  If  this  case  be  law, 
of  which  there  may  be  some  doubt,  it  still  settles  the  question 
against  the  complainants  in  this  case.  There  was  no  plain,  well- 
settled  principle  of  law  which  was  mistaken.  Nor  did  tike  mistake, 
if  any,  go  to  the  whole  consideration.  Besides  the  doubtfulness  of 
the  claim,  which  is  a  valuable  consideration;  see  Taylor  v.  Patrick, 
1  Bibb,  168;  also,  2  Bibb,  450;  6  Moni^,  91;  there  was  also  the 
liability  of  complainants  to  damages  by  the  law  merchant,  about 
which  'there  could  be  no  mistake. 

On  the  subject  of  consideration,  it  was  held  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Thornton  v.  Wynn,  12  Wheat. 
183;  4  Cond.  Rep.  508,  that  if  an  endorser  of  a  bill  who  had  been 
discharged  from  liability,  by  the  laches  of  the  holder  in  giving  him 
notice,  with  a  full  knowledge  of  the  facts,  promises  to  pay  the  bill, 
his  proiipse  binds  him.  Here  there  was  no  legal  liability,  but  per- 
haps a  moral  one,  to  save  the  holder  from  loss.  In  our  case  there 
was  a  legal  and  moral  liability  to  compensate  his  loss. 

We  contend  the  claim  to  ixilief  is  barred  by  lapse  oif  time,  although 
the  statutes  of  limitations  do  not,  in  express  terms,  apply  to  suits  in 
chancery;  yet  it  is  a  well  settled  rule,  that  equity  will  follow  them, 
and  not  decree  relief  when,  in  similar  cases,  the  statutes  would  have 
barred  at  law.  Could,  then,  a  suit  have  l>ccn  brought  at  law;  and  if 
so,  what  length  of  time  would  have  barred  ? 

From  the  allegations  of  tiic  complainants,  ii  upiicars  this  bill  of 
exchange,  with  the  damages  due  upon  it,  were  paid  off,  and  the  bill 
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surrendered  up  in- 1819.  It  is  said  paid  off,  because^  by  their  own 
showing,  it  so  appears.  They  did  not  pay  part,  and  give  their  note 
for  the  balance;  but  they  obtained  a  discount  of  a  note  executed  to 
one  Mr.  Armstrong,  and  with  the  proceeds  of  the  discount  paid  off 
the  whole  balance  of  the  bill.  By  discount,  we  understand  a  pur- 
chase, so  that  this  Armstrong's  note  was  sold  or  assigned  to  the  bank, 
and  with  the  price  they  received  for  it  the  bill  was  paid.  Now,  if 
this  be  true,  the  parties  could  have  brought  an  action  of  assumpsit 
against  the  bank  for  money  paid  to  it  by  mistake.  This  action  ac- 
crued in  1819 ;  and  this  suit  was  not  brought  until  1827,  more  than 
eight  years  after  the  right  to  relief  accrued:  for  all  actions  of  as^mp- 
sit  in  Kentucky,  the  limitation  is  five  years.  That,  by  the  indulgence 
of  the  bank,  this  note  was  not  paid  off,  is  neither  a  legal,  equitable, 
nor  moral  answer  to  the  statute.  It  began  to  run  from  the  time  the 
settlement  took  place,  and  the  mistake,  if  any,  happened.  Then 
the  right  accrued,  if  it  ever  did.  Perhaps,  however,  it  may  be  said 
that  the  limitation  should  only  run  from  the  time  of  discovering 
the  mistake.  Admit  it  The  court  of  appeals  gave  their  construction 
to  the  statute  in  1821,  six  years  before  suit  was  brought 

It  is  alleged,  also,  that  there  was  an  exjpress  agreement,  by  which 
the  proceeds  of  the  discount  were  to  be  applied  to  the  payment  of 
the  bill.  This  agreement  certainly  does  not  prevent  its  being  a 
payment  That  it  was  agreed  to  be  a  payment,  rather  confirms  than 
weakens  the  position  that  the  bill  was  paid. 

On  the  subject  of  the  jurisdiction  of  this  Court,  we  would  further 
remark,  that  the  deqree  directs  a'thousand  dollars,  with  interest,  from 
the  time  of  allowing  damages  to  the  date  of  the  judgment,  to  be 
credited  on  the  judgment  This  judgment  bore  interest,  as  appears 
by  the  complainants'  bill.  The  time  of  allowing  damages  was  July, 
1819,  as  appears  by  the  bill,  and  the  agreed  facts.  So  that  interest 
was  compounded  at  the  date  of  the  judgment,  which  was  erroneous. 
It  should  merely  have  been  simple  interest  on  the  one  thousand 
dollars  to  the  date  of  the  decree.  This  latter  Inode  of  entering  the 
decree  would  exceed  two  thousand  dollars  at  the  date  of  the  decree; 
and  the  amount  is  increased  by  the  compounding  mode  adopted  by 
the  court 

For  the  appellees,  it  was  stated,  that  the  'case  is  one  over  which 
this  Court  has  no  jurisdiction,  and  that  the  appeal  should  therefore  be 
dismissed.    The  only  matter  in  contest  between  the  parties  is  the 
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claim  of  the  bank  for  ten  per  cent  dteiagea  on  the  amount  of  the 
protested*  bilL  If  the  bank  be  not  entitled  to  those  damages,  and  it 
was  correct  in  the  circuit  court  to  relieve  Abe  complainants  against 
that  amount;  it  was  doubtless  proper  also  to  enjoin  the  bank  from 
the  collection  of  the  interest  which  has  accrued  thereon.  But  that 
interest  is  incidental  to,  and  forms  no  part  of,  the  matter  in  contest; 
and  ought  not  to  be  taken  into  computation  in  estimating  the  value 
of  the  subject  in  dispute.  The  damage  claimed  are  less  thui  two 
thousand  dollars. 

But  should  this  Court  entertain  jurisdiction  of  the  case,  it  is  respect- 
fully insisted,  on  the  part  of  the  complainants,  that  there  is  no  error 
in  the  decree. 

I,n  reviewing  the  decree,  and  deciding  on  the  matters  in  contest, 
the  Court  will  doubtless  be  governed  by  the  law  of  Kentucky,  as 
judicially  expounded  by  the  supreme  court  of  that  state.  Such  is 
understood  to  be  the  acknowledged  principle  on  which  this  Court 
acts,  in  cases  depending  on  the  laWs  of  a  particular  state.  5  Cranch^ 
22,  32;  1  Wheat  279;  10  Wheat  119;  11  Wheat  301.  And  as  the 
bill  was  drawn,  accepted,  and  endorsed  in  Kentucky,  by  persons  then 
residing  and  living  in  that  State,  their  liability  for  damages,  oh  the 
return  of  the  bill,  and  the  right  of  the  bank  to  demand  damages, 
must  depend  on  the  particular  laws  of  Kentucky.  Story's  Conflict 
of  Laws,  261-2. 

Under  the  law  of  Kentucky,  the  complainants  were  not  liable  to 
damages.  There  was,  at  the  time  the  bill  was  drawn  and  accepted, 
in  force  in  Kentucky,  a  statute  containing  the  following  provisions: 
<<  If  any  person  or  persons  shall  draw  or  endorse  any  bill  or  bills  of 
exchange,  upon  any  person  or  persons  out  of  this  state,  on  any*  other 
person  or  persons  within  any  other  of  the  United  States  of  North 
America,  and  the  same  being  returned  back  unpaid,  with  legal  pro- 
test, the  drawer  thereof,  and  all  others  concerned,  shall  pay  the 
contents  of  said  bill,  together  with  legal  interest  from  the  time  said 
bill  was  protested,  the  charges  of  protest,  and  ten  per  centum  advance 
for  the  damages  thereof,  and  so  proportionably  for  a  greater  or  smaller 
sum."  1  Litteirs  Laws  of  Kentucky >  178;  and  2  Littell's  Laws  of 
Kentucky,  103. 

If  not  liable  to  damages  under  ihe  statute,  the  complainants  cannot 
be  liable  by  thelaw  merchant,  independently  of  the  statute.  It  was 
competent  to  the  legislature  of  Kentucky  to  regulate  the  liability  of 
parties  to  bills  of  exchange,  drawn,  accepted,  and  endorsed  within 
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the  limits  of  the  state.  This  was  done  by  the  acts  referred  to,  passed 
in  1793  and  1798;  and,  consequently,  no  principle  of  the  law.mer- 
chant,  incompatible  with  the  provisions  of  those  laws,  if  any  such 
there  be,  can.  prevail.  These  laws,  when  examined,  will  be  found, 
by  necessary  implication,  if  not  by  express  words,  to  exclude  the 
law  merchant  from  any  influence  on  questions  as  to  damages  oa 
bills  of  exchange. 

But,  according  to  the  law  merchant,  the  complainants  were  not 
liable  to  any  damages  on  this  bill.  The  law  of  re-exchange  is  under- 
stood to  be  applicable  to  foreign  bills  only,  or  to  such  as  are  drawn 
by  a  person  residing  in  a  foreign  country,  on  some  one  in  this  coun- 
try; or  vice  versa:  and  not  to  bills  drawn  in  the  United  States,  upon 
any  one  in  any  other  of  the  United  States.  The  statute  of  Kentucky 
clearly  discriminates  between  the  two  classes  of  bills,  and  recognises 
the  former,  and  not  the  latter,  as  foreign  bills:  and  in  the  case  of 
Creason  v.  Williamson,  &c.,  I  Marshall's  Rep.  454,  it  was  held  fay 
the  supreme  court  of  Kentucky,  that  a  bill  drawn  in  Kentucky  on 
merchants  at  Philadelphia,  was  not  a  foreign  bill.  The  same  prin- 
ciple was  held  by  the  supreme  court  of  New  York,  in  the  case  of 
Miller  v.  Hackley.  The  character  of  the  bill  is  not,  however,  con- 
ceived to  be  material  in  the  present  case;  for  it  is  evident  that,  in 
liquidating  the  damages,  the  parties  acted  on  the  supposition  that  the 
bill  was  embraced  by  the  act  of  1798  of  Kentucky;  and  the  damages 
were  included  in  the  note>  not  on  account  of  any  supposed  liability 
in  the  complainants  for  re^xchange  upon  the  general  principles  of 
the  law  merchant;  but  under  the  mistaken  belief  that  they  were  liable 
under  the  act  for  ten  per  centum  damages  on  the  amount  of  the  bill. 
If  such  was  not  the  understanding  and  intention  of  the  parties,  it  is 
strange  that  they  should  have  included  in  the  note  damages  to  the 
exact  amount  of  ten  per  cent ;  when  it  is  not,  and  cannot  be  pretended, 
that  the,  exchange  between  Kentucky  and  New  Orleans  was  at  the 
time  any  thing  like  that  amount.. 

If  then  the  complainant3  were  not  liable  to  the  ten  per  centum 
damages  on  the  return  of  the  bill,  have  they  imposed  on  themselves 
a  liability  from  which  they  cannot  be  relieved  by  the  after  execu- 
tion of  tfie  notes  to  the  bank?  If,  instead  of  including  in  the  note 
the  balance  which  remained  unpr.id  of  the  bill  as  well  as  the  da- 
mages, the  damages  only  had  been  included;  there  could,  it  is  con- 
ceived, be  no  serious  doubt  on  the  subject  The  note  would  then 
have  been  founded  on  no  sufficient  consideration;  and  under  the  laws 
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of  Slentucky,  authorizing  defendants  by  special  plea  to  go  into  and 
imp^ch  the  consideration,  the  complainants  might  have  defeated  a 
recovery  at  law.  The  case  of  Ralston  and  Sebastian  v.  BuUits^  3 
Bibb,  262f  decided  by  the  supreme  court  of  Kentucky,  would  be 
decisive  in  such  a  case.  In  that  case  it  was  decided^  that  a  bond 
given  by  an  endorser  of  a  bill  for  the  amount,  after  he  was  dis- 
charged of  his  liability,  by  the  neglect  of  the  holder  to  give  notice, 
might  be  avoided  by  plea,  impeaching  the  consideration.  In  the 
opiaion  delivered  in  that  case,  the  court,  after  showing. that  the 
maker  of  the  note  was  at  the  time  it  was  executed  discharged  from 
liability  to  pay  the  bill  for  which  the  note  was  given,  make  use  of 
the  following  remarks,  viz:  ^^  If,  therefore,  the  defendants  were  Whol- 
ly discharged  from  any  responsibility  for  want  of  due  notice  of  the 
non-acceptance  of  the  bill,  the  bond  given  for  the  payment  of  the 
amount  of  the  bill  was  without  consideration.  A  promise  to  pay  in 
such  a  case,  is  held  not  to  be  binding.  Blesard  v.  Hurst,  5  Burr.  2670 ; 
Kydd,  119.  Nor  would  the  circumstance  that  the  promise  was  re- 
duced to  writing,  make  any  difference;  for  a  written,  no  more  than 
a  verbal  promise,  is  binding,  if  made  without  consideration:  and  the 
act  of  1801,  2  Littell's  Laws  of  Kentucky,  442,  having  authorized 
the  defendant  in  an  action  upon  a  bond  or  other  writing  under  seal, 
by  special  plea,  to  impeach  or  go  into  the  consideration,  in  the  same 
manner  as  if  such  writing  had  not  been  sealed,  it  evidently  follows 
that  the  bond  On  which  suit  is  brought,  is  in  this  respect  placed  upon 
the  same  footing  as  a  verbal  or  written  promise,  and  consequently 
not  binding  on  the  defendant"  Since  that  case  was  decided,  many 
others  of  like  character  have  been  brought  before  the  courts  of  Ken- 
tucky; and  in  no  one  instance  lias  the  correctness  of  the  principle  on 
which  it  turned  been  doubted,  or  its  authority  departed  from-  It 
has  now  bf;come  the  settled  and  inflexible  rule  by  which  like  cases 
ar6  decided  in  that  state,  and  should  be  sanctioned  by  this  Court;  so 
far,  at  least,  as  respects  cases  depending  on  the  laws  of  Kentucky. 

But  the  note  is  not  for  the  damages  only;  it  includes  the  amount 
unpaid  of  the  bill  as  well  as  the  ten  per  centum  damages.  The  note 
cannot,  therefore,  with  propriety,  be  said  to  be  without  considera- 
tion. The  liability  which  the  complainants  were  under  to  pay  the 
sum  remaining  unpaid  on  the  bill,  was  a  sufficient  consideration  for 
any  promise  or  note  which  they  might  make  for  that  amount  As 
to  that  amount,  therefore,  there  was  an  adequate  consideration  for 
the  note  executed  by  the  complainants.     But  their  liability  in  that 
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renpect  formed  no  sufficient  consideration  for  any  note  or  promise 
which  they  might  make  for  the  ten  per  centum  damages  on  the 
'  amount  of  the  bill;  and  as  to  that  amount  contained  in  the  note,  it 
was  as  clearly  voluntary  and  without  consideration  as  if  contained  in 
a  separate  note.  It  was  not,  however,  competent  for  the  complain- 
ants, by  plea  at  law,  to  ciraw  in  question  the  right  of  the  bank  to  the 
damages;  as  they  might  have  done,  if  nothing  but  the  damages  had 
been  contained  in  the  note.  Such  a  defence  would  have  gone  to 
part  of  the  consideration  of  the  note^  only;  and  is  clearly  inadmissi- 
ble under  the  act  of  1801,  of  Kentucky,  &s  judicially  expounded  and 
settled  by  many  cases  in  the  supreme  court  of  that  state.  1  Bibb's 
R.  500;  4  Bibb,  277;  1  Marsh.  168;  5  Monroe,  274;  1  J.  J.  Marsh. 
489.  It  does  not,  however,  follow  that,  because  they  could  not  de- 
fend at  law,  the  complainants  are  without  redress.  Their  case  is 
one  proper  for  the  aid  of  a  court  of  ec^uity,  to  which  they  have  ap- 
plied for  relief. 

The  appellants  contend  that  the  claim  of  appellees  to  relief  was 
barred  by  the  lapse  of  time,  and  the  statute  of  limitations. 

On  the  contrary,  we  suppose  that  neither  lapse  of  time  nor  the  sta- 
tute of  limitations  apply  to  the  case,  or  bar  the  right  to  relief. 

In  the  first  place,  to  make  out  their  case,  the  appellants  assume 
the  fact,  that  the  payment  made  in  1819  on  the  bill  of  exchange, 
was  first  applied  to  the  discharge  of  the  damages  claimed  by  the 
bank,  and  the  remainder  to  the  bill,  and  the  new  ftote  given  for  the 
residue  of  the  bill;  whereas  there  is  neither  allegation  nor  proof  that 
this  was  the  case. 

The  same  remark  applies  to  the  assumption,  that  the  mistake  of 
want  of  liability  for  the  damages  was  discovered  more  than  five 
years  before  this  suit  was  instituted. 

But  suppose  that  in  each  particular  the  facts  of  the  case  bore  out 
the  counsel  of  the  bank  in  their  assumption,  still,  lapse  of  time  nor 
the  statute  of  limitations  does  not  cut  off  the  right  to  relief.  That 
right  in  equity  attached  to  the  new  note  when  given,  and  has  fol- 
lowed the  debt  ever  since  as  a  living  equity,  against  enforcing  its 
collection  to  the  extent  of  a  mistake.  To  that  extent  there  was  no 
consideration  for  the  note. 

Suppose  a  note  is  given  without  any  consideration  at  all,  is  the 
party -who  gives  it  bound  to  file  his  bill  in  five  years  after  its  date, 
and  pray  that  it  may  be  cancelled;  or  may  he  wait  until  there  is  an 
attempt  to  enforce  it,  and  then  assert  his  equity  ?     Does,  not  the 
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equity  against  the  obligation  subsist  as  long  as  the  legal  right  to  en- 
force it?     If  it  does  when  it  applies  to  the  whole  demand,  does  it 
not  when  it  applies  to  a  part? 

If  a  partial  payment  had  been  made  eighteen  years  on  an  obliga- 
tion,  and  not  credited,  can  it  be  contended  that  because  the  obligiee 
has  waited  that  long  and  now  sues,  that  the  obligor  is  barred  from 
setting  up  the  payment?  The  same  may  be  asked  if  the  whole  debt 
had  been  paid? 

Now>  in  equity,  that  which  was  paid  in '181 9,  was  a  (iredit  on  the 
whole  debt;  and  if  it  were  not  all  applied,  a  court  of  equity  will  treat 
the  subject  matter  as  if  it  had  been  applied,  and  will  restrain  the 
obligee  from  collecting  the  part  paid  and  not  credited. 

If,  in  1819,  Daniel  and  others  had  paid  the  bank  one  thousand  dol- 
lars>  in  extra  or  usurious  interest  on  the  debt  in  controversy,  and  a 
new  note  had  then  been  given  for  the  residue  of  the  debt,  which  the 
bank  was  now  attempting  to  coerce;  would  not  a  court  of  equity  ap- 
ply the  one  thousand  dollars  as  a  credit  to  the  debt  and  legal  interest 
due  in  1819,  and  treat  it  as  a  payment  made  on  the  same  at  that 
time?  This  is  a  familiar  instance  of  the  application  of  the  principle 
contended  for.  Equity  disregards  forms,  and  marches  directly  for- 
ward to  the  justice  of  the  case:  it  considers  that  as  actually  done 
which  in  good  conscience  should  have  beon  done:  it  does  not  apply 
the  credit  now,  but  considers  it  as  applied  in  1819.  Hence  neither 
lapse  of  time  nor  the  statute  of  limitations  apply  to  the  case. 

Mr.  Justice  Catbon  delivered  the  opinion  of  the  Court 

To  a  just  comprehension  of  the  legal  questions  arising  in  this 

cause,  it  becomes  necessary  that  the  fatets  be  stated,  in  the  form  and 

sense  they  present  themselves  to  the  Court 

The  first  transaction  giving  rise  to  the  controversy,  was  a  bill  of 

exchange,  in  the  following  words : 

**  Exchange  for  I0-,000  dollars. 

"Lexington,  October  l«th,  1818. 
*^  One  hundred  and  twenty  days  after  date,  of  this  my  first  of  ex- 
change, second  and  third  of  same  tenor  and  date  unpaid,  pay  Henry 
Daniel,  or  order,  ten  thousand  dollars,  at  the  office  of  discount  and 
deposite  of  the  Bank  of  the  United  States,  in  New  Orleans,  for  va- 
lue received  of  him;  which,  charge  to  the  account  of  yours,  &c. 

«ROBT.  GRIPPING. 
«  To  Mr.  Jamss  Dakibl." 
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James  Daniel  duly  accepted  the  bill;  aod  it  was  endorsed  by 
Henry  Daniel,  Isaac  Cuhningham,  and  Samuel  Hanson,  to  the  presi- 
dent, directors,  and  company  of  the  Bank  of  the  United  States. 
"^  When  it  was  made  and  accepted,  the  drawer,  Griffing,  and  James 
Daniel,  the  acceptor,  resided  and  were  in  Kentucky,  where  the  trans- 
action took  place.  The  endorsers,  Henry  Daniel,  Cunning^^am.  and 
Hanson,  also  resided  there. 

The  bill  was  transmitted  to  New  Orleans  for  payment;  but,  not 
being  paid,  it  was  regularly  protested  and  returned;  and  the  bank 
looked  to  the  drawer,  acceptor,  and  endorsers,  for  the  payment  of 
principal  and  interest  thereon,  from  the  9th  February,  18 19,. the  time 
it  fell  due,  together  with  charges  of  protest,  and  ten  per  centum 
damages  on  the  principal.  Griffing,  the  maker,  and  James  Daniel,  the 
acceptor,  believing  the  claim  for  damages  to  be  legal,  paid  the  bank, 
July,  1819,  the  Sum  of  three  thousand  three  hundred  and  thirty  dol- 
lars and  sixty-seven  cents,  on  account  of  the  aggregate  amount  due  and 
supposed  to  be  due;  and,  for  the  balance,  Griffing  and  James  Daniel 
executed  their  negotiable  note  for  eight  thousand  dbllars,  payable 
sixty  days  after  date,  to  William  Armstrong;  to  which,  Cunningham, 
Hanson,  and  Henry  Daniel  were  parties,  either  as  co-drawers  or  en- 
dorsers; and  which  was  discounted  by  the  office  of  discount  of  the 
Bank  of  the  United  States,  at  Lexington,  for  the  benefit  of  Griffing 
and  James  Daniel,  upon  the  express  agreement  between  the  parties 
making  and  endorsing  the  note  with  the  bank,  that  the  proceeds 
should  be  applied  to  the  payment  of  the  balance  due  on  the  bill.  - 

Griffing  and  Jamea  Daniel  were  the  principal  debtors,  and  Cun- 
ningham, Hansoti,  and  Henry  Daniel,  sureties.  The  principals  paid 
five  bui^dried  dollars,  in  part  discharge  of  the  note;  and,  in  August, 
1820,  Griffing,  James  Daniel,  Henry  Daniel,  Cunningham,  and  Han- 
sop,  executed  their  joint  note  to  the  bank,  for  seven  thousand  five 
hundred  dollars,  payabre  sixty  days  after  date,  for  the  balance.  Grif- 
fing having  died,  and  the  note  for  seven  thousand  five  hundred  dol- 
lars not  having  been  discharged,  when  due,  the  bank  sued  James 
Baniel,  Cunningham,  Hemry  Daniel,  and  Hanson,  in  the  circuit  court 
of  the  United  States,  for  the  district  of  Kentucky,  and  .recovered  a 
judgment  at  la^,  for  thei  principal  and  interest;  at  what  time  does 
not  precisely  ajppear.  v 

In  1827,  the  defendants  to  the  judgment  Jit  law,  filed  their  bilTin 
equity,  in  the  sune  court;  and,  after  s^ng  out  the  facts  substantiil- 
ly,  as  above,  further  alleged—^  they  were  advised  the  bank  was  not 
Vol.  Xn.-^  ^  , 
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entitle^  to  ten  per  centum  damages,  On  said  protested  bill  of  ex- 
change, inasmuch  as  the  drawer  and  acceptor  thereof  both  lived  in 
Kentucky,  at  the  date  and  maturity  of  said  bill;  and  that,  therefore, 
so  much  of  said  eight  thousand  dollar  note,  as  exceeds  the  balance 
due  on  said  bill,  for^  principal,  interest,  and  damages,  ( after  deduct* 
ing  said  payment  of  three  thousand,  three  hundred  and  thirty  dol- 
lars, sixty-seven  centS|)  was  included  in  said  note  by  mistake;  as 
to  the  legal  liability  of  said  GrifSng  and  James  Daniel,  for  said  ten 
per  cent  damages,  and  as  to  said  excess,  said  note  was  executed 
without  any  consideration  whatever." 

The  complainants  also  alleged,  that  the  failure  of  consideration,  on 
which  the  note  for  seven  thousand  five  hundred  dollars  was  ground- 
ed, being  partial;  relief  against  the  excess^  in  the  note  and  judg- 
ment, could  only  be  had  in  a  court  of  equity;  and  prayed  the  bank 
might  be  restrained,. by  injunction,  from  the  collection  of  one  thou- 
sand five  Hundred  and  fifteen  dollars,  the  .excess  that  entered  intq 
the  judgment,  because  of  the  mistake. 

At  the  November  term,  1827,  an  injunction  was  ordered  by  the 
court,  restraining  the  bank,  from  proceeding  to  colleet  one  thousand 
five  hundred  and  fifteen  doUarii,  part  of  the  judgment,  until  the 
hearing. 

The  bank  answered,  admitting  the  statements  pf  tKe  complaioants 
in  reference  to  the  liquidation  of  the  bill  of  exchange,  and  the  part 
payment  and  renewal  of  the  eight  thousand' iloUar- note;  and'furl^er 
averred,  that,  on  the  return  of  the  protested  bill,  the  sum  of  one 
thousand  dollars,  being  ten  per  cent  on  the- amount  thereof,  was 
claimed  by  the  respondents  as  their  damages;  and  the  claim  was  a^ 
sented  •  to  by  the  complainants,  with  a  full  knowledge  of  the  facts 
upon  which  it  was  founded,  and  all  th^  principies  of  law  upon  which 
it  was  asserted:  and,  in  pursuance  of  such  assent,  die  kmount  of  said 
bill,  with  interest,  and  the  one  thousand  ilollars  damages^  was  Uqpih 
dated  and  discharged  by  complainants,  in  manner  alleged :  bukavec, 
respondents  cannot,  admit  ^^  this  was  done  imder  any  mistake,  eithef 
as  to  fact  or  law:  indeed,  two  of  comjdainants  were  lawyers  Of  cele* 
brity,  and  of  deservedly  high  rank;  and  respondents  cannot  impute 
to  them  ignorance  of  the  law:  and  ignorance  of  the  facts  is  not 
pretended.'^ 

The  respondents  further  alleged,  that,  by  a  statute  of  Kentucky, 
bills  of  exchange  drawn  by  a  person  in  that  state,  on  another  out  of 
the  state,  when  returned  protested,  bc^e  ten  per  cent  damages,  be^ 
sides  interest :  and,  independently  of  the  statute,  the  bill  for  ten 
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diousand  dollars  was  subject  to  damages  for  re-excbange  and  ex- 
penses: that  the  effect  of  the  statute  was  to  reduce  to  uniformity 
and  certainty,  the  amount  to  which  the  holders  were  entitled,  in  eon- 
sequence  of  the  money  not  being  paid  at  the  place  agreed  upon,  and 
the  loss  arising  from  difference  of  exchange  and  expenses.  It  is  in- 
.sisted  the  claim  for  damages  comes  within  the  statute;  yet,  if  not 
within  it,  that  reapondents  are  entitled  to  equal  damagj^  with  those 
given  by  the  statute,  their  risk  and  loss  being  the  same. 

In  bar  of  the  claim,  the  respondents  say  that  all  the  grounds  of 
equity  alleged  in  the  bill,  accrued  to  complainants  more  than  five 
years  next  before  the  commencement  of  the  suit;,  and  are  barred  by 
the  lapse  of  time;  they  further  allege  that  the  damages  were  liqui- 
dated, assented  to,  and  discharged,  more  than  five  years  next  before . 
the  commencement  of  the  suit ;  and  all  claim  to  relief  is  barred  by 
the  statute  of  limitations. 

The  allegations  in  the  complainants'  bill,  not  responded  to,  are 
admitted.  To  which  answer^  a  genieral  replication^  was  filed.  The 
only  evidence  in  the  cause  was,  an  agreement  of  facts  entered  into 
by  the  parties,  to  wit:  ^^It  is  agreed  that  the  statements  contained 
in  said  bill,  as  to  liquidation  of  the  bill  of  exchange,  of  ten  thousand 
dollars,  are  true.  It  is  also  agreed  that  this  liquidation  was  on*  the 
8th  day  of  July,  1819,  and  that  no  interest  was  charged  up  to  that 
time,  except  upon  ten  thousand  dollars.  It  is  also  admitted  that  such 
renewals  of  the  eight  thousand  dollar  note  were  made,  as  are  stated 
in  said  bill;  and  that  the  judgment  at  law  was  on  one  of  the  notes 
giveti  in  renewal." 

Upon  the  pleadings  and  admissions,  the  court  proceeded  to  a  hear- 
ing of  the  cause  at  the  November  term,  1836,  and  decreed:  "I'hat 
a  credit  be  entered  on  the  judgment  at  law,  obtained  by  the  defend- 
ants against  the  plaintiffs,  as  set  forth  in>the  bill  for  one  thousand  dol- 
lars, the  amount  of  damages  charged  oh  the  protested  bill,  with  all  in- 
terest charged  on  said  sum  up  to  the  time  of  the  judgment;  and  that 
the  defendants  be  perpetually  enjoined  from  taking  out  execution  on 
said  judgment,  for  the  sum  thus  decreed  to  be  credited;  but  the  decree 
not  to  affect  the  balance  of  the  judgment 

From  which  decree,  the  president,  directors  and  company  of  the 
Bank  of  the  United  States,  appealed  to  this  Court 

The  first  question  raided  on  the  facts,  and  in  advance  of  the  merits 
is,  whether  the  matter  in  controversy  in  the  circuit  court,  was  of 
sufficient  dimity  to  give  this  Court  jurisdiction  by  appeal. 
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The  act  of  congress  provides,  that  appealsTshall  be  allowed  to  the 
Supi^me  Court,  from  final  decrees  rendered  in  the  circuit  courts,  in 
cases  of  equity  jurisdiction,  where  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  suita  or  value  of  two  thousand  dollars.   The  ex- 
pression^ sum  or  value  of  the  matter  in  dispute,  ha»  reference  to  the 
date  of  the  decree  below,  alike  in  case  of  appeals,  in  equity,  and 
writs  of  error  at  law:  they  are  each  grounded  on  the  origin^d  pro- 
cess of  this  Court,  opet^ting  on  the  final  decree' or  judgment,  and  are 
limited  to  the  sum  or  value  then  in  controversy,  and  of  which  the 
decree  or  judgment  furnishes  the  better  evidence,^  should  it  furnish 
any.    The  matter  in  dispute  below,  was  a  claim  to  have  deduc^ted 
from  the  judgment  at  law,  one  thousand  dollars,  with  interest  thereon, 
after  the  rate  of  six  per  centum,  from  the  8th  of  July,  1819,  up  to  the 
date  of  the  decree,  in  November  1836;  being  upwards  of  seventeen 
years:  and  the  circuit  court  decreed  the  reformation  to  be  made  of 
the  judgment  at  law,  by  expunging  therefrom,.and  as  of  its  date,  the 
one  thousand  dollars,  with  the- interest    The  effect  was  to  cut  off  the 
interest  that  had  accrued  on  the  one  thousand  dollars,  from  the  date 
of  the  judgment  in  1827,  to  that  of  the  decree,  in  1836;  interest  oa 
the  principal  sum  recovered,  being  an  incident  of  the  contract  by  the 
laws  of  Kentucky,  as  well  after  judgment  as  before.    The  practical 
consequence  of  4he  decree  will  immediately  be.  manifest  when  the 
bill  is  dismissed  by  the  order  of  this  Courit;  the  appellants  will  then 
issue  their  execution  at  law,  and  enforce  the  one  thousand  dollars, 
with  the  accruing  interest,  from  the  8th  of  July,  1819,  until  pay- 
ment is  made:  it  follows,  that  upon  the  most  favourable  basis  of  cal- 
culation, and  disregarding  the  statute  of  Kentucky  of  1789,  giving 
ten  , per  cent  damages  in  addition  to  legal  interest  on  aums  enjoined, 
the  amount  to  which  the  decree  below. relieved  the  appellees,  and 
deprived  the  bank  of  the  right  of  recovery,  was'tw'o  thousand,  and 
forty  dollars;  that  is,  one  tho?'  and  dollars  principal,  with  seventeen 
years  and  four  months  of  interest:  this  being  the  aggregate  amount 
in  ^dispute,  and  enjoined  4)y  ^  decree,  of  course,  the  Supreme  Cour$ 
has  jurisdiction. 

The  second  "question  raised  by  the  reconi,  rests  madnly  on  the 
pleadings  in-  the  cause.  It  is  alleged  the  bank  was  not  entitled  to 
ten  per  cent  damages  on  the  protested  bill,  inasmuch  as  tlie  drawer 
and  acceptor  both  resided  in  Kentucky;  that  the  eight  tboiuand  dol- 
lar hot(B  included  the  damages  of  one  thousand  doUara  throng^-  mia- 
take;  and  so  fiir  it  wanted  eonsideration. 
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The  defendants  deny  this  was  done  through  either  mistake  of  the 
fact  or  law;  insist  they  were  entitled  to  ten  per  cent  damages  by 
the  statute  of  Kentucky:  but  if  the  statute  did  not  apply ,  they  were 
entitled  to  damages,  for  re-exchange,  and  charges:  and  that  the  sta- 
tute was  justly  referred  to  for  the  rule  settling  the  measure  of  com- 
pensation. 

As  no  mistake  of  the  facts  is  positively  alleged,  and  if  impliedly 
stated,  is  directly  and  positively  denied,  we  must  take  it  no  such 
mistake  existed;  and  such  is  manifestly  the  truth.  In  regard  to  the 
jnistake  of  law,  however,  the  ^pleadings  can  settle  nothing;  they 
make  an  issue,  and  refer  it  to  the  Court  for  decision,  on  the  local  and 
general  laws  governing  damages  on  bills  of  exchange  of  the  character.  • 
of  the  one  set  forth. 

The  statute,  by  force  of  which  the  bank  claimed  damages,  de- 
clares: ^^  K  any  person  or  persons,  shall  draw  or  endorse' any  bill  or 
bills  of  exchange  upon  any  person  or  persons,  out  of  this  state,  on 
any  person  or  persons,  within  any  other  of  the -United  States,  of 
North  America,  and  the  same  being  returned  back  unpaid,  with  legal 
protest,  the  drawer  thereof,  add  all  others  concerned,  shall  pay  the 
contents  of  said  bill,  together  with  legal  interest  from  the  time  said 
bill  was  protested,  the  charges  of  protest,  and  ten  pounds  per  cent 
advance  for  the  damages  thereof;  and  so  proportionably  for  greater 
or  nnaller  sums." 

In  1821,  the  court  of  appeals  of  Kentucky,  gave  a  construction  to 
their  statute,  in  the  c^se  of  Clay  v.  Hopkins,  3  Marshall,  488,  i;idiere 
it  was  holden,  that  Where  the  drawer  and  acceptor  were  both  of 
Kentucky,  and  the  transaction  took  place  there,  the  statute  did  not 
apply,  although  the  bill  was  made  payable  in  Baltimore.  That  and 
this  case  are  alike  in  all  their  features. 

In  a  subsequent  cause  of  Wood  v.  The  Farmers  and  Mechanics' 
Bank  of  Lexington,  7  Monroe,  284,  the  same  court  held,  that  a  bill 
addressed  to  "  Mr.  J.  J.  Wood,  New  Orleans,"  was  within  the  sta- 
tute, and  drew  after  it  ten  per  cent  damages  on  protest;  distinguish- 
ing Wood's  case  from  that  of  Clay  and  Hopkins,  because  the  ac- 
ceptor was  addressed  at  the  foot  of  the  bill  as  of  New  Orleans, 
although  in  fact  he  was  of  Kentucky. 

Thb  Court,  in  accordance  to  a  steady  course  of  -decision  for  many 
years,  feels  it  to  be  an  incumbent  duty  carefully  to  examine  and 
ascertain  if  there  be  a  settled  construction  by  the  state  courts  of  the 
statittes  of  the  respective  states,  where  they  are  exclusively  in  force; 
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and  to  abide  by,  and  follow  such  conslructiony  when  found  to  be 
settled. 

Looking  to  the  two  adjudications  in  Kentucky,  on  the  construction 
o^  the  statute  of  1798,  in  the  spirit  of  the  rule  we  have  laid  down 
for  ouf  government;  and  without  any  reference  to  the  misgivings  we 
may  entertain  ,of  the  correctness  of  the  con^ruction,  declared  to  be 
t^ie  true  one  in  Hopkins  and  Clay,  we  have  come  to  the  conclusion, 
that  Wood'9  case  did  not  overrule  the  former.  It  is  therefore  declared, 
by  this  Court,  that  the  bill  of  exchange,  for  ten  thousand  dollars, 
drawn  |by  Robert  Griffing,  although  payable  at  a  bank'  in  New  Orleans, 
did  not,  by  force  of  the  statute  of  Kentucky,,  subjett  the  drawer  or 
others  bound  to  take  it  up,  to  the  payment  of  ten  per  cent  damages. 

Not  having  been  entitled  by  the  statute,  the  appellants  insist  they 
were  authorized  to  charge  damages  by  commercial  usage,  and  that 
the  statute  prescribed  a  fair  pleasure. 

The  assumption,  that  the  holder  could  lawfully  demand  damages, 
depends  on  the  fact,  whether  the  bill  was  foreign  or  inland;  if  foreign,  . 
then  the  bank  had  the  right  to  redraw  from  New  Orleans  to  Lexing- 
;.ton,  for  such  limounts  as  would  make  good  the  face  of  the  bill,  in- 
eluding  principal,  re-exchange  and  charges,  with  legal  interest:  the 
law.  does  not  insist  upon actualredrawing;  but  the  holder  may  recover 
the  price  of  a  new  bill  at  the  place  of  protest    Had  a  jury  been  called 
on  to  assess  the  amount  due,  proof  of  the  exchange  against  Lexing 
ton,  would  have  been  necessary,  to  the  recovery  of  damages,  on  the 
ground  of  re-exchange;  but  the  parties  themselves  having  liquidated 
them,  at  the  rat^  the  statute  of  Kentucky,  allowed,  in  cases  very 
similar,  we  must  presume,  at  this  distant  day,  aside  from  any  proof^ 
to  the  contrary,  that  ten  per  cent  was  fiiir  compensation:  it  may  have 
been  less;  of  this,  however,  the  parties  were  the  proper  judges. 
kent!s  Com. '  I./ecture  44. 

Whether  a  bill  of  exchanges  drawn  in  one  state  of  this  Union, 
payable  in  a^iother,  is  a  foreign  bill,  involves  political  considerations 
of  some  delihacy,  although,  we  apprehend,  of  no  intrinsic  difficulty, 
at  this  day.  The  respective  states  afe  sovereign' within  tbeir  own 
limits,  and  foi-eign  to  each  other,  regarding  them  as  local  govern* 
ments.  2  Petbrs,  586.  Kentucky  and.  Louisiana,  as  political  com- 
munities, beir^g  distinct  and  sovereign,  and  consequently  foreign  to 
each  other  in  X^gtrd  to  the  regulation  of  contracts,  it  follows,  a  bill 
drawn  in  one, .payable  in  the  other,  is  a  foreign  bill:  and  so  this 
Court  adjudged  in  the  cause  of  Buckner  v.  Pinley  and  Van  Lear 
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8  Peters,  586.  The  bill,  in  that  case,  was  drawn  at  Baltimore,  by  citi 
zens  of  Maryland,  on  Stephen  Dever,  at  New  Orleans;  whereas,  the 
one  in  this  case,  was  drawn  and  accepted  in  Kentucky,  but  payable 
at  a  bank  in  New  Orleans*  Yet,  we  think,  the  place  ot  payment, 
being  within  a  jurisdiction  foreign  to*  Kentucky,  subjected  the  ac^ 
ceptor,  James  Daniel,  to  the  performance  of  the  contract,  according  io 
the  laws  of  Louisiana,  to  every  extent  he  would  have  been,  had  he 
became  a  party  to  the  bill  at  New  Orleans;  and  that  the  efleet  of  th^ 
contract,  on  all  the  parties  to  it,  does  not  vary  from  the  one  sued  <>n 
in  Buckner  v.  Finley  and  Van  I^ar,  2  Peters,  586.  Story's  Conflict 
of  Laws,  sect  from  281  to  286.  Being  a  forego  bill,  and  not  havihg 
been  aflfected  by  the  statute  of  Kentucky^  of  course,  the  holders,  by 
commercial  usage,  were  entitled  to  re-exchange  when  the  protest  for 
non-payment  was  made:  and  those  bound  to  take  it  up  having  paid, 
or  agreed  to  pay  the  damages,  with  a  full  knowledge  of  the  (actSy 
and  a  presumed  knowledge  of  the  law,  voluntarily,  giving  the  bank 
a  legal  advantage,  it  would  be  going  far  for  a  court  of  chancery  to 
take  it  away:  the  equities  of  the  parties  being  equals  to  say  the  least, 
it  cannot  be  against  conscience  for  the  appellisints  to  retain  tteirjjudg- 
ment  - 

The  main. question  on  whicn  relief  was  sought  by  the  bill;  that  on 
which  the  decree  below  proceeded,  and  on  which  the  appellees  re- 
lied in  this  Court  for  its  affirmance;  is,  can  a  court  of  chancery  relieve 
agai^nst  a  mistake  of  law?  In  its  examination,  we  will  take  it  for 
granted,  the  parties  who  took  up  the  bill  for  ten  thousand  dollars^ 
included  the  damages  of  a  thousand  dollars  in  the  eight  thousand 
dollar  note;  and  did  so,  believing  the  statute  of  Kentucky  secured 
the  penalty  to  the  bank;  and  that,  in  the  construction  of  the  statute^ 
the  appellees  were  mistaken.  Vexed  as  the  question  formerly  was, 
and  delicate  as. it  now  is,  from  the  confusion  in  which  numerous  and 
conflicting  decisions  have  involved  it;  no  discussion  of  cases  can  be 
gone  into  without  hazarding  the  introduction  of  exceptions  that  will 
be  likely  to  sap  the  direct  prineiple  we  intend  to  apply:  indeed,  the 
remedial  power  claimed  by  courts  of  chancery  to  relieve  against 
mistakes  of  law,  is  a  doctrine  rather  grounded  upon  exceptions,  than 
upon  established  rules.  To  this  course  of  adjudication  we  are  unwill- 
ing to  yield.  That  mere  mistakes  of  law  are  not  remediable,  is  well 
established,  as  was  declared  by  this  Court  in  Hunt  v.  Rousmanier,  1 
Peters,  15;  and  we  can  only  repeat  what  was  there  said,  ^^that  what- 
ever exceptions  there  may  be  to  the  rule,  they  will  be  found  few  in 
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nuHiber,  and  to  have  something.peculiar  ia  their  character,"  and  to 
involve  6ther  elements  of  decision.     1  Story's  Ch.  1^9. 

What  is  this  case,  and  does  it  turn  upon  any  peculiarity?  Grif- 
nog  sold  a  bill  to  the  United  States  Bank,  at  Lexington,  for  ten 
tbpusand  dollars,  endorsed  by  three  of  the  complainants,  and  ac- 
cepted by  the  other,  payable  at  New  Orleans;  the  acceptor,  J.  D., 
was  present  in  Kentucky,  when  the  bill  was  made,  and  there  accept- 
ed it;  at  maturity  it  was  protested  for  nonpayment,  and  returned. 
The  debtors  applied  to  take  it  up;  when  the  creditors  claimed  ten 
per  cent  damages,  by  force  of  the  statute  of  Kentucky.  All  Xhe 
parties  bound  to  pay  the  bill  were  perfectly  aware  of  the  facts;  at 
least  the  principals,  who  transacted  the  business,  had  the  statute  be- 
fore them,  or  were  familiar  with  it,  as  we  must  presume;  they  and 
the  bank  earnestly  believing,  (as  in  all  probability  most  others  be- 
lieved at  the  time,)  that  the  ten  per  cent  damages  were  due  by  force 
of  the  statute,  and  influenced  by  this  opinion  of  the  law,  the  eight 
thousand  dollar  note  was  executed,  including  the  one  thousand  dol- 
lars claimed  for  damages.  Such  is  the  case  stated  aiid  supposed  to 
exist  by  the  complainants,  stripped  of  all  other  considerations  stand- 
ing in  the  way  of  relief. 

•Testing  the  case  by  the  principle,  ^Hhat  a  mistake  or  ignorance  of 
the  law,  forms  no  ground  of  relief  from  contracts  fairly  eritered  into, 
with  a  full  knowledge  of  the  facts;"  and  under  circumstances  repell- 
ing-all  presumptions  of  fraud,  imposition,  or  undue  advantage  hav- 
ing been  taken  of  the  party;  none  of  which  are  chargeable  upon 
the  appellants  in  this  case;  the  question  then  is,  were  the  complain- 
ants entitled  to  relief?  To  which  we  respond  decidedly  in  the  ne- 
gative^ 

Lastly,  the  appellants  rest  their  defence  on  the  statute  of  limita- 
tions. If  the  thousand  dollars  claimed  as  damages  were  paid  to  the 
bank,  at  the  time  the  bill  of  exchange  was  taken  up,  then  the  cause 
of  action  to  recover  the  money,  (had  it  been  well  founded)  accrued 
at  the  time  the  mistaken  payment  was  made,  which  could  have  Been 
rectified  in  equity,  or  the  money  recovered  back  by  a  suit  at  law. 
The  courts  of  law  and  equity  have  concurrenl  jurisdiction";  and  the 
complainants  having  elected  to  resort  to  equity,  which  they  had  the 
right  to  do;  wRre  as  subject  to  be  barred  by  the  statute  in  the  one 
court  as  in  the  other.  In  such  cases  the  courts  of  equity  act  in 
obedience  to  the  statutes  of  limitation,  from  which  they  are  no  more 
exempt  than  courts  of  law. 
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This  suit  having  been  brought  more  than  five  years  after  the  bill 
was  taken  up;  to  apply  the  bar,  it 'becomes  necessary  to  inquire 
whether  the  damages  were  then  paid.  The  complainants  allege  that 
th^y  paid  in  July,  181^,  three  thousand  three  hundred  and^  thirty 
dollars  and  sixty-seven  cents,  on  account  of  the  whole  amount  due, 
consisting  of  principal,  interest,  charges,  and  damages;  and  for  the 
balance  of  the  amount  of  the  bill,  Griffing  and  James  Daniel  executed 
their  negotiable  note  for  eight  thousand  dollars,  payable  sixty  days 
after  date,  to  William  Armstrong,  to  which  Cunningham,  Hanson, 
and  Henry  Daniel  were  parties  as  endorsers  or  co-drawers;  which 
note  was  discounted  by  the  bank  far  the  benefit  of  Griffing  and 
James  Daniel;  and  upon  the  express  agreement  between  them  and  the 
bank,  and  the  other  parties  to  the  note,  that  the  proceeds  of  said 
eight  thousand  dollar  note,  should  be  applied  to  the  payment  of  the 
balance  due  on  said  bill  of  exchange.  The  parties  to  this  suit  agreed 
in  writing,  that  the  statement  above  set  foith  was  true;  and  the  bill 
was  liquidated  by  the  proceeds  of  the  npte,  and  the  three  thousand 
three  hundred  and  thirty  dollars  and  sixty-seven  cents. 

If  the  pre-existing  debt  due  the  bank,  and  evidenced  by  the  bill 
of  exchange,  was  extinguished  when  the  bill  was  taken  up;  then  the 
remedy  of  the  bank  was  gone,  and  the  right  to  recover  the  one  thou- 
sand dollars  of  excess  arose.  It  is  generally  true,  that  the  giving  a  note 
for  a  pre-existing  debt,  does  not  discharge  the  original  cause  of  ac- 
tion, unless  it  is  agreed  that  the  note  shall  be  taken  in  paymeifit;  6 
Cranch,  264.  In  reference  to  this  principle,  it  is  insisted  for  the  ap- 
pellees, that  the  eight  thousand  dollar  note  given  to  the  bank,  aiid 
the  renewals  of  it  afterwards,  furnished  mere  evidence  of  the  con- 
tinuance of  the  original  liability,  from  which  they  should  be  re- 
lieved; because  the  notes  covered  too  much  by  a  thousand  dol- 
lars, with  interest;  so  the  court  below  thought,  and  decreed  the 
abatement. 

This  Court  thinks  the  facts  do  not  involve  the  principle  referred  to. 
We  are  not  told  by  the  appellees  that  the  eight  thousand  dollar  note 
was  taken  in  payment  of  the  balance  of  the  bill  of  exchange;  but 
that  three  thousand  three  hundred  and  thirty  dollars  and  sixty-seven 
cents  in  cash  was  paid,  and  the  note  discounted,  the  money  obtained 
upon  it,  and  ^^  by  express  agreement,  applied  to  the  payment  of  the 
balance  due  on^saia  bill  of  exchange."  The  debtors  raised  the  cash, 
and  paid  the  bill;  nor  did  the  eight  thousand  dollar  note  enter  into 
the  transaction,  further  than  that  the  proceeds  were  applied  to  the 
Vol.  XIL-H 
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extinguishment  of  the  pre-existing  debt.  Payment  was,  therefore, 
made  on  the  8th  of  July,  1819;  and  the  thousand  dollars  could  have 
been  sued  for  then,  as  well  as  in  1^7,  w^en  the  bill  of  injunction 
was  filed.  It  follows,  the  act  of  limitations  is  a  bar  to  the  appellees, 
aside  firom  any  other  grounds  of  defence. 


This  cause  came  on.  to  be  heard  on  the  transcript  of  the  record 
firom  the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tucky, and  was  argued  by  counsel;  on  consideration  whereof,  it  is 
now  here  orderied,  adjudged  and  decreed,  by  this  Court,  that  the  de- 
cree of  the  said  circuit  court  in  this  cause,  be,  and  the-  same  is  hereby 
reversed,  and  that  this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  cin^uit  court,  with  directions  to  that  court  to  discharge 
the  injunction  at  law,  and  to  dismiss  the  bill  in  this  cause>  at  the  cost 
ci  the  complainants. 
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Martha  Brabstreet,  plaintiff  in  erroe  y.  Anson  Thomas. 

The  demandant,  a  subject  of  the  kin^  of  Great  Britain,  iQBtitnted  an  action  bj  writ 
of  right,  in  the  district  court  for  the  northern  district  of  New  York,  against  the 
defendant,  a  citixen  of  New  York.  In  the  declaration,  there  wasnoaTermenf  that 
the  defendant  was  a  citizen  of  New  York.  The  defendant  pleaded  to  the  first  count 
in  the  declaration,  and  demurred  to  the  second  and  third  coonts;  tiie  demandant 
joined  in  thjs  demurrer,  and  arerred  that  the  defendant  was  a  citizen  of  New  York. 
In  the  subsectnont  .proceedings  in  the  case  in  the  district  court,  and  afterwards  in 
the  Supreme  Court,  no  exception  was  taken  by  the  defendant,  that  there  was  no 
aTerment  in  the  declaration,  that  the  defendant  was  a  citizen  of  the  United  States ; 
and  not  until  the  case  came  a  second  time  before  the  Supreme  Court,  to  which  it 
was  now  brought  by  a  writ  of  emror,  prosecuted  by  the  demandant  in  the  writ  of 
righi.  The  defendant  moVed  to  dismiss  the  writ  of  error,  iTor  the  want  of  an  aver- 
ment of  the  citizenship  of  the  defendant.in  the  declaration.  The  court  overruled 
the  motion.^ 

The  district  court  was  not  bound  to  receive  tikfi  ayorment  of  the  citizenship  of  the  de- 
fendant in  the  joinder  in  demurrer;  and  oleariy  ought  not  to  have  received  it,  if  it 
had  been  objected  to  by  the  tenant.  But  he  has  waived  the  objection,  by  failing  to 
make  it  at  an  earlier  stage  of  the  cause :  and  after  the  proceedings  which  have 
jtaken  place  in  the  district  court,  and  in  this  Court;  and  when  the  caase  has  been 
■o  long  continued,  and  allowed  to  proceed  in  the  same  condition  of  the  pleadings 
and  averments,  it  would  be  unjust  to  the  demandant  to  dismiss  it  upon  this  mere 
ttehnical  informality.  The  pleadings,  in  fact,  contain  ail  the  aveniients  required 
by  the  decisions  of  this  Court,  to  give  jurisdiction  to  the  eoiirts  of  the  United 
States;  and  as  they  appear  to  have  been  acquiesced  in  by  the  tenant,  and  regarded 
as  sufficient  in  the  district  court,  and  were  not  objected  to  in  this  Court,  wlien  the 
ease  was  here  on  the  applioalimi  for  a  mandamus ;  the  infonnali^  cannot  be  relied 
on  now  to  dismiss  the  suit. 

WRIT  of  error  to  the  district  court  of  the  nortfiem  districtof  New 
York. 

Mr.  Beardsley  moved  to  dismiss  the  writ  of  error,  it  not  being 
stated  in  the  writ  or  declaration,  that  the  defendant  was  a  citizen  of 
the  state  of  New  York.  The  plaintiff  is  an  alien,  and  this  is  stated  in 
due  form;  but  nothing  is  said  of  the  citizenship  of  the  defendant 

The  constitution  of  the  United  States  gives  jurisdiction  to  the 
courts  of  the  United  States,  when  an^en  is  a  party,  who  sues  a  de- 
fendant, a  citizen  of  the  state. in  which  the  suit  may  be  brought;  and 
it  has  been  expressly  decided,  that  both  parties  must  be  stated,  de- 
scriptively, in  the  pleadings.  And  where,  as  in  this  case,  jurisdic- 
tion depends  on  the  character  of  the  parties,  the  averment  of  character 
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is  hot  matter  of  form,  but  of  substance,  it  may  be  traversed;  and  in 
that  eiFent,  must  be  proved  like  any  other  material  £act    Cited,  5 
Cranch,  303;  4  Dallas,  12  y  3  Dallas,  382;.  and  1  Cond.  Rep.  170, 
where  all  the  cases  are  collected  in  a  note. 

There  is  no  averment  of  the  value  of  the  property  in  either  count 
of  the  plaintiff's  declaration;  although  it  appears  from  the  bill  of  ex- 
ceptions, to  have  been  of  the  value  of  two  thousand  dollars.  There 
is,  however,  no  doubt  of  the  right  of  the  party  to  prove  the  value  of 
the  property  to  be  such  as  will  give  the  right  to  a  writ  of  error:  this 
is  not  now  taken  as  an  objection  to  the  proceeding  to  bring  the  case 
before  this  Court  The  objection,  so  far  as  respects  the  point  of  value, 
is  that  the  court  below  had  no  jurisdiction;  there  being  no  averment 
that  the  property  was  worth  more  than  five  hundred  dollars.  The 
defendant  relies  on  the  absence  of  the  necessary  averment  of  the 
citizenship  of  the  defendant,  as  a  sufScient  ground  to  dismiss  the 
writ  of  error,  the  district  court  of  New  York  not  having  had  juris- 
diction to  entertain  the  cause. 

.Mr.  Meyer  and  Mr.  Jones  for  the  defendant. 

The  motion  to>  dismiss  the  writ  of  error,  is  founded  on  the  allega- 
tion that  there  is  no  averment  of  tlie  citizenship  of  the  defendant; 
although,  that  the  plaintiff  is  a  subject  of  'the  king  of  Oreat  Britain, 
is  stated  in  the  writ 

It  is  loo  well  established  to  permit  it  to  be  controverted,  that  an 
alien  cannot  sue  in  thfs  courts  of  the  United  States;  unless  the  fact  of 
alienage  is  stated,  and  the  defendant  is  stated  to  be  a  citizen  of  the 
state  in  which  the  suit  may  be  instituted.  This  is  under  the  pro^ 
visipn  of  the  constitution  of  the  United  States,  and  under  the  ju- 
diciary act  of  1789.  It  must  apnear  in  the  proceedings  in  the  case, 
that  such  is  the  relative  position  of  the  parties. 

In  this  case,  there  is  a,n  averment  of  the  citizenship  of  the  defend- 
ant, and  this  will  be  found  in  the  plaintiff's  joinder  in  demurrer; 
where  >it  is  distinctly  and  explicitly  averred,  that  the  defendant  is  a 
citizen  of  the  state  of  New  York,  and  a  resident  in  the  northern  dis- 
trict of  that  state.  The  defendant  had  demurred,  and  the  plaintiff 
joined  in  the  demurrer;  accompanying  this  with  an  averment  of  the 
defendant's  citizenship  and  residence.  The  question  before  the  Court 
is,  whether  this  is  sufficient 

No  objection  to  the  insufficiency  of  the  averment,  or  to  its  location, 
was  made  on  the  trial  of  the  cause.  The  parties  had  been  before  this 
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Court  on  a  former  occasion,  7  Peters,  634,  and  after  argument,  a 
mandamus  was  issued  to  the  judge  of  the  district  court,  under  which 
the  case  was  restored  to  the  docket;  and  after  which  the  trial  took 
place.  In  none  of  those  proceedings  was  an  objection  made  to  the 
absence  of  the  averment  of  the  citizenship  of  the  defendant,  in  the 
early  part  of  the  pleadings. 

It  is  not  known  why  the  averment  of  the  citizenship  may  not  be 
postponed  by  the  consent  of  the  parties  to  the  latter  part  of  the  plead- 
ings. The  fact  of  the  alienage  of  the  plaintiff,  and  of  the  citizenship 
of  the  defendant,  was  well  known,  and  therefore  the  objection  was 
not  taken.  Had  it  been  taken  in  the  early  stage  of  the  case,  an 
amendment  would  have  been  moved,  and  would  have  been  admitted. 

There  is  no  rigid  rule  which  requires  the  averment  of  citizenship 
to  have  a  particular  locality.  No  rule  which  requires  a  party  to  ex- 
hibit his  case  in  any  particular  part  of  the  pleadings.  A  party  may 
change  his  case  by  averments,  if  his  opponent  does  not  except  to 
them.  This  shows  that  there  is  no  judicial  requirement  as  to  where 
they  shall  appear,  if  no  dissent  is  given  by  the  opposite  party.  So, 
too,  defects  in  pleading  may  be  cured  by  implications  from  the 
pleadings  of  the  opposite  party.  1  Chitty  on  Plead.  710;  1  Chitty, 
467-68.  These  authorities  show,  that  if  in  the  course  of  the  plead- 
ings facts  appear,  the  court  will  consider  them  as  facts,  upon  which 
they  may  judicially  act 

For  the  honour  of  the  common  law,  it  will  not  be  said  that  it  does 
not  aid  the  party  in  exhibiting  his  case.  Why  else  are  new  aver- 
ments allowed?  There  is  no  rule  as  to  the  locality  of  averments;  ind 
no  rule  which  requires  the  matters  to  be  stated  in  the  early  part  of 
the  pleadings^  on  which  the  court  are  permitted  to  proceed  in  the 
cause. 

Many  cases  have  been  adjudged  in  the  circuit,  and  in  the  Supreme 
Court,  as  to  the  jurisdiction  of  the  courts  of  the  United  States,  de- 
pendent on  the  character  of  the  parties;  but  iQ  no  one  of  them  is  it 
settled,  where  the  averments  on  the  subject  shall  appear. 

In  the  case  of  Montalet  v.  Murray,  4  Cranch,  46;  9  Cond.  Rep. 
19,  while  it  is  decided,  that  to  give  jurisdiction,  the  character  of  the 
parties  to  the  suit  must  appear  on  the  record;  it  is  no  where  said  on 
what  part  of  the.  record  there  shall  be  this  description.  If  it  appears 
on  any  part  of  the  record,  that  the  parties  are  such  as  to  give  the 
court  jurisdiction,  this  is  a  full  compliance  with  the  requisitions  of  the 
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constitution,  and  the  act  of  congress.    All  the  exigencies  of  the  law 
are  complied  with. 

After  a  trial  and  verdict,  the  party  is  not  allowed  to  except  to  the 
jurisdiction  of  the  court,  even  in  a  case  in  which  the  court  had  not  ju- 
risdiction. It  iq  too  late;  4  Wakh.  C.  C.  R.  483.  A  case  may  be  sub- 
mitted to  the  court,  on  a  statement  of  facts,  and  have  all  the  substance 
of  a  case  presented  on  formal  special  pleadings.  The  only  object  of 
the  pleadings,  is  to  exhibit  the  case.  This  shows  the  court  does  not 
look  at  forms,  if  the  substance  is  preserv^.  In  this  case,  the  Court 
cannot  but  see  that  the  parties  are  within  their  jurisdiction. 

How  is  it  as  to  the  tenant  in  the  case  before  the  Court?  and 
what  will  be  his  situ^ition  if  strict  rules  are  appUed  to  him?  Aa  a 
general  principle,  a'plqa  to  the  jurisdiction  should  be  put  in  before  a 
plea  to  the  merits;  and  the  question  of  jurisdiction  is  supposed  to  be 
waived  by  a  neglect  to  plead  it.  4  Mason's  C.  C.  R.  434;  3  John. 
Rep.  105;  1  Paine,  594.  Cited  also,  11  Peters,.85,  as  to  the  mode 
and  time  of  pleading  to  jurisdiction. 

This  Court  has  always  reluctantly  exercised  its  power  to  dismiss  a 
case  for  want  of  jurisdiction.  The  cases  are  numerous  to  show  this. 
In  every  such  case  which  has  been  dismissed,  there  has  been  a  want 
of  an  averment;  and  no  proof  of  the  citizenship  of  the  party;  But. 
in  this  case  there  is  an  averment,  and  the  defendant  does  not  deny  its 
truth.  He  holds  back  after  the  suit  is  brought;  he  subjects  the 
plaintiff  to  all  the  expenses  of  prosecuting  his  action;  he  submits  to 
have.the  cause  brought  up  to  this  Court,  and  to  the  action  of  this  Court 
on  the  case  by  a  mandamus  to  the  district  judge;  to  a  trial;  to  a  bill 
of  exceptions  and  verdict;  to  a  writ  of  error  to  this  Court:  and  now, 
without  a  denial  of  the  fact  averred,  tliat  he  is  a  citizen  and  resident 
of  the  western  district  of  New  York,  he  asks  that  the  case  shall  be 
dismissed.  Cases  cited  in  the  argument:  8  Wheat  421;  1  Mason's 
C.  C.'R.  360;  1  Paine,  410;  6  Cranch,  267. 

.  Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court 
A  motion  has'been  made ^by  the  defendant  in  error  to  dismiss  this 
case,  upon  the  ground  that  the  averments  necessary  to  give  jurisdic- 
tion to  the  courts  of  the  United  States  do  not  appear  in  the  record. 
The  decisions  which  have  heretofore  been  made  on  this  subject,  ren- 
der it  proper  that  the  circumstances  under  which  this  motion  comes 
before  the  Court  should  be  stated. 
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A  writ  of  right  wafl  brought  in  the  district  court  for  the  northern 
district  of  New  York,  to  recover  certain  lands  situated  in  the  state  of 
New  York.  The  demandant,  in  her  declaration,  avers  that  .she  is  an 
alien,  and  a  subject  of  the  king  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland;  but  does  not  aver  that  the  tenant  is  a  citizen  of  the 
state  of  New  York,  or  of  any  other  state  of  the  United  States..  The 
^uit  was  brought  to  Jajiuary  term,  1825,  at  which  term  the  tenant  ap- 
peared, and  prayed  leave  to  imparle  until  the  next  term;  '^^  saving 
all  objections  as  well  to  the  jurisdiction  of  the  court  as  to  the.  Writ 
and  counf 

The  case  was  continued  from  term  to  term,  until  August  term 
1826,  when  the  tenant  put  in  the  usual  plea  to  the  first  count,  and 
demurred  to  the  second  and  third;  setting  down  special  causes  of  de- 
murrer. The  demandant  joined  in  the  mise  on  the  plea,  and  joined  in 
the  demurrer;  and,  in  her  joinder  in  demurrer,  she  averred  that  the 
djefendant  was  a  citizen  of  the  state  of  New  York.  The  want  of  this 
averment  of  citizenship  in  the  counts  was  not  one  of  the  causes  ctf 
demurrer  assigned  by  the  tenant  The  demuiters  were  decided 
against  the  demandant  at  August  term,  1827;  an<l  further  proceed- 
ings were  had  which  it  is  unnecessary  to  state  here,  and  the  case 
continued  until  August  term,  1831,  when  the  defendant  moved  the 
court  to  dismiss  the  suit  for  want  of  jurisdiction:  assigning  as  the 
foundation  of  this  motion,  the  want  of  an  averment  of  the  pecuniary 
value  of  the  lands  demanded  in  the  counts  filed  by  the  demandant 

The  court  sustained  the  motion,  and  dismissed  the  suit  But  at 
that  time  no  objection  to  the  jurisdiction  was  made  on  account  of 
the  omission  to  aver  the  citizenship  of  the  tenant 

In  1832,  this  dismissal  of  the  suit  was  brought  before  the  Supreme 
Court,  and  a  rule  laid  on  the  district  court  to  show  cause  why  the 
case  should  not  be  reinstated  in  that  court:  and  at  January  term, 
1833,  a  peremptory  mandamus  was  issued  by  this  Couit,  command- 
ing the  district  court  to  reinstate  the  suit,  and  ^^  to. proceed  to  try 
and  adjudge  according  to  t^e  law  and  right  of  the  case,  the  said  writ 
of  right  and  the  mise  therein  joined.'^  The  mandamus  was  obeyed 
and  the  cause  reinstated,  and  the  mise  triti  and  found  against  the 
demandant;  and  judgment  entered  agaimt  her  at  November,  1837. 
The  case  is  now  before  us  upon  a  writ  of  error  on  this  judgment; 
and  a  motion  is  made  to  dismiss  tlie  case,  upop  the  ground  that 
qeither  the  district  Court  nor  this  couU  cobld  have  jurisdiction  of  the 
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suit;  because  the  demandant  is  an  alien,  and  there  i»  no  ayerment 
that  the  tenant  was  a  citizen  of  New  York. 

The  above  statement  of  the  proceedings  mak^  it  evident  that  the 
dismissal  of  the  suit,  upon  this  ground,  at  this  time,  would  be  a  sur- 
prise upon  the  demandant,  who  has  been  prosecuting  the  suit  for 
many  years;  most  probably  under  the  impression  that  the  averment 
of  citizenship  contained  in  her  joinder  in  demurrer,  was  cpnsidered  ' 
by  this  Court  and  by  the  district  court,  to  be  a  sufiScient  compliance 
with  the  rules  of  pleading  established  by  the  decisions  of  this  Court 
For  the  averment  in  question  was  received  in  the  district  court  with- 
out objection;  and,  indeed,  would  seem  to  have  been  regarded  as  suf- 
ficient by  that  court;  because  when  the  suit  was  dismissed  there, 
upon  the  ground  that  the  counts  did  not  contain  proper  averments  to 
give  jurisdiction,  no  notice  was  taken  of  the  wanf  of  this  averment 
in  the  counts,  nor  any  objection  to  the  place  where  it  had  been  in- 
serted in  the  pleadings;  and  when  the  case  was  brought  before  this 
Court,  on  the  application  for  the  mandamus, 'the  fault  in  the  plead- 
ings now  charged,  was  not  noticed  by  the  court  in  the  opinion  deli- 
vered, and  does  not  appear  to  have  been  brought  to  their  attention 
by.  the  counsel  for  the  tenant     7  Peters,  634.     The  demandant 
might,  therefore,  reasonably  have  supposed  that,  the  Court  deemed 
the  averment  sufficient;  because  certainly  the  mandamus  would  not 
have  been  issued,  commanding  the  district  £ourt  to  reinstate  the 
case,  and  proceed  to  try  it;  unless  this  Court  had  been  of  opinion 
that  a  sufficient  cause  was  presented  by  the  pleadings  to  give  juris- 
diction to  the  district  court 

The  principle  on  which  this  averment  has  been  required  is  purely 
technical.  But  the  rule  has  been  established  by  the  decisions  of  this 
Court,  and  we  do  not  mean  to  disturb  it;  Und  the  proper  place  for 
the  averment  is  undoubtedly  in  the  declaration  of  the  plaintiff  in  the 
cause. 

The  district  court  was  not  bound  to  receive  it  m  the  jomder  in 
demurrer;  and  clecrly  ought  not  to  have  received  it,  if  it  had  been 
objected  to  by  the  tenant.  But  he  has  waived  the  objection,  by  fail- 
ing to  make  it  in  an  earlier  stage  of  the  causer  and  after  the  proceed- 
ings which  have  taken  place  in  the  district  court,  and  in  this  Court ; 
and.when  the  cause  has  been  so  long  continued  and  allowed  to  pro- 
ceed in  the  same  condition  of  the  pleadings  and  averments,  it  would 
be  unjust  to  the  demandant  to  dismiss  it  upon  this  mere  technical 
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informality.  The  pleadings,  in  fact,  contain  all  the  averments  re- 
quired, by  the  decisions  of  this  Court,  to  give  jurisdiction  to  the 
courts  of  the  United  Ststtes;  and  as  they  appear  to  have  be^n  ac- 
quiesced in  by  the  tenant,  and  regarded  as  sufficient  in  the  district 
court,  and  were  not  objected  to  in  this  Court  when  the  case  was 
here  on  the  application  for  a  mandamus;  we  do  not  think  the  in- 
formality can  be  relied  on  now,  to  dismiss  the  siiit 
The  motion  is  therefore  overruled. 


Vol.  XIL— I 
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John  M^Kinnjey,  William  M'Connell  and  Kay  Moss,  plain- 
tiffs IN  ERROR  V.  .John  Carroll. 

To  give  the  bapremtf  Court  of  the  United  Statei  juiiidietioii,  under  the  twenty-fifth 
section  of  the  judieiery  act,  in  a  ceee  brought  from  the  higheat  court  of  a  ataite, 
it  mdat  be  apparent  in  the  record ,  that  the  atate  court  did  decide  in  favour  of  the 
Taliditf  of  a  etatnte  of  the  etate,  the  conatitutienalitj  of  which  ia  brought  into 
queation  on,<the  writ  of  error.  Two  things  must  be  apparent  in  the  record;  firat, 
that  some  one  of  the  quealiona  stated  in  the  twenty-fifth  'sectioii,  did  arise  in  the 
State  court;  and  secondly,  that  a  decision  waa  actually  taiade  thereon  by  the  aame 
court,  in  the  manner  required  by  the  aeetion. 

Where  one  of  three  partiea,  plaintift  in  a  writ  of  error,  diea,  after  the  writ  of  error 
is  issued,  it  is  not  neoessaiy  to  make  thp  heirs  and  reiireaentatiyea  of  the  deceaaed,  ' 
parties  to  the  writ  of  error ;  as  the  cause  bf  action  surriTea  to  the  two  other  plain- 
tiffii  in  error. 

IN  error  to  the  court  of  appeals  of  the  state  of  Kentucky. 

This  case  was  argued  by  Mr.  Jones  for  the  plaintiffs  in  error,  and 
by  Mr,  Woodward  for  the  defendant  The  argument  was  upon  points 
upon  which  the  Court  expressed  no  opinion;  a9  on  consideration  of 
the  case,  it  was  found  not  to  be  within  the  jurisdiction  of  the  Supreqie 
Court;  to  which  it  had  been  removed  by  a  writ  of  error  to  the  court 
of  appeals  of  Kentucky.  The  arguments  of  the  counsel  are  not, 
therefore,  inserted  in  the  report 

Mr.  Julrtice  M^Kibtley  delivered  the  opinion  of  the  Court 
This  is  a  writ  of  error  to  a  judgment  of  the  court  of  appeals  of  Ken- 
tucky, afEirming  a  judgment  of  the  Jessamine  circuit  court  *^^ 

The  heirs  of  John  Moss  recovered  a  judgm^nt,.in  ejectment,  against 
the  defendant  in  error,  in  the  said  circuit  court,  at  the  October  term, 
181&,  for  a  tract  of  land  in  Jessamine  county;  and,  at  the  same  term, 
commissioners  were  appointed,  in  conformity  with  the  act  of  the  Slst 
of  January,  1818,  concerning  occupying  claimants  of  lands,  to  value 

*  At  the  last  term  of  this  court,  the  death  of  John  M'Kinney,one  of  the  plaintiils, 
was  suggested,  and  the  cause  continued  for  reviTor ;  under  the  mistaken  opinion  that 
he  was  the  only  plaintiff.  On  inspectioh  of  the  reooid,  it  appears  that  thero  are  twe 
other  phdntiflb ;  and,  as  this  oanse  of  action  sunriVas  to  them,  the  rovivor  is  on* 
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the  land  in  controversy,  the  improvements  tlMjreon,  &c.  At  a  subse- 
quent term  of  the  court,  the  commissioners  made  their  report;  and, 
amongwother  things,  reported  the  improvements  on  the  land  to  be  of 
the  value  of  one  thousand  six  hundred  and  ninety-eight  dollars.  At 
the  October  term,.  1819,  5f  the  said  circuit  court,  c/u  the  motipn  of 
the  defendant,  judgment  was  rendered  in  his  favqur,  against  the  plain-* 
tifis  in  ejectment,  for -said  sum  of  one  thousand  Qix  hundred  and  nine^ 
ty-eight  doUiirs.  And,  on  the  25th  da^  of  October,  181 9,  the  plaintiffs 
in  error,  as  sureties  of  the  plaintiffs  in  ejectment,  executed  a  bond  to 
the  defendant,  with  condition  to  pay  said  sum  of  one  thousand' si^ 
hundred  ^nd  ninety-eight  dollars,  in  tw/d  equal  annual  instalments, 
with  interest,  as  audiorized  by  said  act;-  which  bond  had,  by  law,  the 
force  of  a  judgment;  and  execution  was  authorized  to  be  issued  there- 
otk,  as  in  case  of  replevin  bonds. 

On  the  Itik  day  of  Pecember,  1821,'ah  execution  issued  on  the  bond, 
against  the  plaintiffs  in  error;  who,  availing  themselves  of  the  benefit 
of  a  :Btatute,  then; in  force,  replevied  the  debt  for  two  yeats  more. 
When  execution  issued  against  them,  on  .the  replevin  bond,  they  ap- 
plied io  the  judge  of  said  circuit  court,  for  a  writ  of  error  coram  vp- 
bis;  and  in  their,  petition  assigned,  in  substaitde,'  these  errors:  first, 
the  act  of  the  Slst  of  January^  18lSf,  cohqerning  occupying  claimants 
of  lands,  i^i  a  violation  of  ihe  compact  between  Virginia  and  Ken- 
tucky, and  a  violation  of  the  constitution  of  the  United  States;  and 
therefore  the  bond  and  other proceedmgs,  under  it, are  void:  aetH^nd, 
but  one  hoiid  was  given  for  both  instalmetits,  when'  there  should  have 
beenabond  giVien  for  eadi  instalment:  third,  but  one  execution  issued 
for  both  instilments,  when  tjbere  should  have  been  an  ei&cution  issued 
for  each  instalment:  fourth,  the  law  under  which  the  replevin  bond 
was  given,  is  a  violation  of  the' constitution  of  Kentucky,  and  a.  vio- 
lation of  the  oonstitutiou  of  the  United  States;  and>  therefore,  the  bond 
is  void  r  fifth,  the  wholer proceedings  are  erroneous,  wanting  form  and 
substance. 

The  judge  of  the  circuit  court  awarded  the  writ  of  error  eoram  vo- 
bis,'on  the  15th>  day  Of  March,  1824,  returnable  to  the  next  term  of 
said  circuit  court  At  which  term,  on  the  28th  day  of  April,  1824, 
by  judgment  of  the  court,  the  writ  of  error  coram  vobis  was  dismiss- 
ed. From  this  judgment,  the  plainttfis  in  error  appealed  to  thie  court 
of  appeals;  and  assigned,  there,  the  following  errors: « first,  the  court 
erred  in  giving  judgpaent  upon  the  several  matters.toid  errors  alleged 
in  the  petition  ^r  ^e  writ  of  error  coram  vobis,  and  the  aasigoment 
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of  errors  therein  contained:  second,  the  court  ought  to  have  quashed 
the  said  execution,  bond,  &c.  as  prayed  for  in  the  petition  and  writ 
of  error  coram  vobis.     Upon  the  hearing  of  the  cause,  the  court  of 
appeals  afSrmed  the  judgment  of  the  circuit  court 

The  jurisdiction  of  this  Court  over  this  cause,  was  not  questioned 
at  the  bar;  but  the  question  appears  necessarily  to  arise  on  the  record, 
and  must  therefore  be  decided  by  the  Court.  The  25th  section  of  the 
judiciary  act  of  1 789,  confers  appellate  jurisdiction  on  tl^is  Court,  from 
final  judgments  and  decrees,  in  any  suit  in  the  highest  court  of  law  or 
equity  of  a  state,  in  which  a  decision  of  the  suit  could  be  had ;  where  is 
drawn  in  question  the  validity  of  a  treaty,  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  against  their 
validity:  or  where  is  drawn  in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under  any  state,  on  the  ground  of  their  being' 
repugnant  to  the  constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favour  of  their  validity :  or  where  is  drawn  in  ques- 
tion the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under,  the  United  States,  and  the 
decision  is  against  the  title,  eight,  privilege  or  exemption  set  up  or 
claimed  by  either  party. 

In  this  case,  two  statutes  of  Kentucky  have  been  drawn  in  ques- 
tion, on  the  ground  of  their  repugnance,  to  the  constitution  of  the 
United  States.  But,  whether  the  court  of  appeals  decided  in  favour 
of  their  validity,  will  depend  first,  upon,  whether  the  questi(M)S  aris- 
ing under  those  statutes  were  not,  or  might  have  been,  decided  upon 
the  authority  of  the  state  laws,  without  invblvidg  their  validity  under 
the  constitution  of  the  United  States;  and,  secondly,  whether  the  re- 
cord of  this  case  shows.that  the  court  did  decide  in  favour  of  their 
validity. 

A  question  arose  at  the  bar,  whether  the  judgment  of  the  circuit 
court,  in  favour  of  the  defendant,  and  against  the  plaintiffs  in  eject- 
ment, was  before  the  court  of  appeals,  on  the  trial  there.  .  The  counsel 
for  the  plaintiffs  in  error,  insisted  that  it  was;  and,  therefore,  a  proper 
subject  of  examination  in  this  Court  The  plaintiffs  in  error  were  not 
parties  to  the  judgment  of  the  circuit  court  They  became  parties,  in 
the  record,  by  being  the  sureties  of  the  plaintiffs  in  ejectment,  in  the 
improvement  bond ;  which  was  subsequent  to,  and,  in  fact,  the  fruit 
of  that  judgment  The  appeal  which  they  took,  was  from  the  judg- 
ment of  the  circuit  court,  upon  the  writ  of  error  coram  vobis;  and 
the  errors  which  they  assigned,  in  the  court  of  appeals,  limited  the 
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inquiry  before  that  courti  to  the  correctnesa  of  that  judgment  But, 
independent  of  these  grounds,  the  statutes  of  Kentucky,  regulating 
the  writ  of  error  coram  vobis,  limit"  its  operation,  expressly,  to  errors 
arising  subsequent  to  the  judgment  of  the  inferior  court  Morehead 
&  Brown's  Digest,  1554, 1555. 

The  first  error  assigned,  in  the  petition  for  the.^mt  of  error  coram 
Tobis,  draws  in  questioii  the  validity  of  the  act  of  the  3lst  of  January, 
1812,  concerning  occupying  claimants  of  lands;  pn  the  ground  that  it 
it  in  derogation  'of  the  compact  between  Virginia  and  Kentucky,  and 
repugnant  to  the  constitution  of  the  United  States.  Neither  the  plain- 
.tifis  in  ejactment,  nor  the  defendant,  appear  to  have  raised  this  ques- 
tion, in  any  part  of 'the  proceedings  between  them.  The  plaintifrs  in 
ejectment  did  not  sign  the  improvement  bond,  and  were  not,  tbei^ 
fore,  parties  to  the  suit  in  the  court  of  appeals;  and,  consequently,  are 
not.parties  here.  They,  and  they  alone,  had  a  right  to  object  to  the 
judgment  6f  the  circuit  court  against  th^m,  and  in  favour  of  the  de- 
fendant, and  the  proceedings  under  it;  on  the  ground  that  the  act  of 
the  31st  of  Jant^ry,  1812,  was  unconstitutionaL  By  that  act,  they 
were  deprived  of  the  rents  and  profits  of  their  land,  while  in  the  oc- 
cupation of  the  defendan  and  c6mpelled  to  pay  him  for  all  improve- 
ments which  he  had  made  thereon.  And  this  is  the  ground  of  the 
decision  of  this  Court,  in  the  case  of  Green  &  Biddle,  8  Wheat  1 ; 
which  was  relied  on  by  the  counsel  for  the  plaintifis  in  error.  The 
plaintiffs  in  error  werethe  mere  sureties  of  the  plaintiffs  in  ejectment, 
for  the  money  adjudged  to  the  defendai&t,  for  his  improvements.  The 
bond  which  they  signed,  was  a  voluntary  act;  and  a.part  of  the  means 
provided  by  the  said  law,  to  enable  the  defendant  to  obtain  satisfac- 
tion of  his  judgment  The  validity  of  the  proceedings,  so  far  as  they 
were  concerned,  did  not  depend  upon/the  constitutionality  of  the  act 
concerning  occupying  claimants  of  land;  and  therefore  they  had  no 
right  to  complain  of  it 

The  fourth  error,  in  the  petition,  draws  in  question  the  validity  of 
the  statute  of  Kentucky,  authorizing  defendants  to  give  replevin 
bonds,  payable  in  two  years,  upon  the  plaintiff's  failing  to  causeto 
be  endorsed  on  his  execution^  that  he  would  take  the  notes  of  certain 
banks  specified  in  the  act  in  discharge  thereof.  Had  the  plaintifis  in 
error  paid  the  amount  of  the  execution,  which  issued  against  them, 
on  the  improvement  bond,  in  money,  as  they  were  bound  to  do,  this 
question  would  never  have  arisen.  Having  availed  themselves  of  the 
benefit  of  the  credit  extended  to  them  by  that  act,  and  delayed  the 
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defendimt  io  error,  in  the  piyneot  of  the  debt  they  bed  thus  volim- 
tarily  agftia  afsomed  upon  tbemselyes^  is  it  proprt*!  that  at  die  end  of 
fpar  year^  they  ahould  be'permitted  to  eome  into  cpurt,  and  aet'  aaifle 
the  whole  proceedings  againat  them,  6i|  the  abetract  principle,  that 
the  statute  under  which  they  bad  taken  pUcey  violated  the  oonatitution 
of  the  United  iBtotes? 

The  court  of  appeals  of  Kentuol^y  has  decided^  that  a  replevin 
boM  cannot  he  pet  aside  at  the  insUo<^  o|  the  debtor,  on  the  ground 
that  the  kw  under  which  it  was  given  wai  unconstitutionaL  Let  it 
be  conceded,  says  the  court,  that  the  constitution  of  tj^e  United 
States^ or  of  this  state,' is  vioUted  by  the  hw  in  question;  Whose  rights 
are  infringed  by  it?  CertAiitly  hot  those  of  the  debtor,  for  tire  law  is 
passed  and  operates  exchiaively  for  bis  henefit  Small  k,  Carr  t. 
Hodgen,  1  Lit  R,  14.  And  in  a  Qubse()uent  case,  the  purcbaaar  qf  a 
tract  of  land,  under  an  execution  sale,  on  a  credit  of  one  year,  at- 
tempted tONset  aside  the  bond,  which  he  had  giveh  for  the  purchase 
ihoney;  on  the  ground  that.tbe  law,  under  which  the  sale  bad  been 
made,  and  the  1>ond  had  been  executed,  violate^  the  constitution  of 
tiie  United  States.  On  the  authority  of  the  above  case,  the  court 
reiiised  tp  set  aaide  the  bond  and  aale.  'Rudd  &  Miller  v.  Si^ilatter 
^Oilman,  1  Lit  R.  19. 

Upon  thb  view  of  the  case,  it  may  be  fairly  presumed,  that  the 
eoiirt  of  appeals  decided  upo^  aomia,  or  all  of  the  grounds  here  stated; 
and  that  it  did  not  decide  in  favour  of  the  validity  of  the  statutea  re^ 
ferred  to.  'But  to  give  this  court  jnriadiction^  it  is  not  sufficient  to 
show,  that. the  ^urt  below  plight  have  decided  in  favour  of  the 
'validity  of  these  statutes,  or  either  of  them;  it  must  be  apparent,  in 
the  recordf  that  the  court  did  ao  decide.  In  the  6aies  of  CrbWell  V. 
RandeU,  and  Shoemak^  y.  RandeH,  \0  Pet  R.  391,  the  ^court  went 
into  a  revi(pw  of  all  the  cases,  which  it  had  previously  decided,  under 
the  authori)ty  of  the  S5th  section  of  the  judiciary  act  of  1789. 

In  deliveripg  the  opinion  of  the  CkxUi,  Mr.  Juatice  Story  -says: 
**  In  the  interpiretation  of.  this  section  of  the  act  of  1789,  it  baa  been 
unifo^y  held,  that  to  give  ]thia  Court  af^^eHate  jtjurisdiction,  two 
things  should  have  occurred  and  6e  apparent  in  Uie  record:  first, 
^at  jome  one  of  the  questions,  :stated  in  the  section,  did  ariise  in  the  . 
coiirt  below;  and  secondly,  that  a  decision  was  actually  made  thereon 
by  the  same  court,  in  the  same  manner  required  by  the  aection.  ,  If 
both  of  ^ese  dp  not  appear  in  the  record,  the  appellate  Juriadktiqn 
fails.    It  is  not  sufficient  to  show,  that  auch  a  question  might  heve 
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occurred,  or  such  a  decision  might  have  been  made,  in  the  court 
below.    It  must  be  demonstrable,  that  they  did  exist,  and  were 
made.^ 

As  it  no  where  ^pears,  in  the  record  of  the  cause  under  consider- 
ation, that  the  court  of  app^s,  of  Kentucky,  did  decide  in  favour  of 
the  validity  of  either  of  tiie  statutes  drawn  in  question  before  it;  bul, 
on  the  contrary,  it  appearing  to  be  reasonably  certain,  that  its.  judgr 
meot  was  rendered  on  all  the  questions  presented  for  its  adjudica* 
tion,  on  the  authority  of  the  state  laws;  this  Court  has,  therefore,  no 
Jurisdiction  of  this  case. 

The  writ  of  e^r  must  be  dismissed* 


.  On  consideration  of  the  suggestion  and  motion  made  by  Mr.  Jones, 
of  counsel  for  the  plaintifis  in  error;  in  this  cause,  oa  a  prior  day  of 
the  pr^nt  term  of  this  Court,  to  wit:  on  Thursday,  the  11th  day  of 
January,  it  is  the  opinion  of  this  Court,  that  it  is  unnecessary  to  make 
the  heirs  and  representatives,  of  John  M'Eipney,  whose  death  has 
been  suggested  on  the  record*,  parties  to  this  writ  of  error;  as  the 
cause  of  action  survives  to  the  t#o  other  plaintiflb  in  error. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  court  of  appeals  for  the  state  of  Kentucky,  and  was  argued 
by  counsel;  on  consideration  whereof,  it  is,  the  opinion  of  this  Court, 
that  this-Court  has  not  jurisdiction  in  this  cause;  whereupon,  it  is 
now  here  ordered  and  adjudged  by  this  Court,  that  this  writ  of 
error  be,  and  the  same  is  hereby  dismissed  for  the  want  of  jurisdic- 
tion. All  of  which  is  hereby  ordered  to  be  certified  to  the  sidd  court 
of  appeals,  under  the  sea)  of  this  Court 
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The  United  State^^  plaintiffs  y.  Lawrence  Coombs. 

Indictment  in  th»  circnit  oodrt  of  thft  Uiiit«d  BtatM  for  tlM  loatbAm  diilfict  of  Nov 
Tork,  for  feIoni9otly  stealing  a  quantity  ct  mo^handiae  belongring  to  the  ahip 
Bristoiy  the  ahip  bein^in  distroBB  and  cast  away  on  a  shoal  of  the  aea  oh  the  odatt 
.of  the  state  of  New  York.  The  indictment  was  founded  on  the  9th  section  of  the 
act,  entitled  "  An  Act  more  efiectually  to  provide  for  the  punishment  of  certain 
orimea  against  the  United  States,  and  for  other  purposes ;  apfuroyed  Sd  March, 
1825."  The  goods  were  taken  ahora  high  water  mark,  upon  the  lieachy  in  the 
county  of  Queens, in  the  state  of  NewTork.  Held, that  Uie* offence  committed 
was  within  the  jurisdiction  of  the  circuit  court 

If  a  section  of  an  act  of  congress  admits  of  two  interpretations,  one' of  which  brings 
it  within,  ahcl  the  other  presses  it  beyond  the  constitutional  authority  of  congresi; 
It  is  the  duty  of  the  Supreme  Court  to  adopt  the  former  construction:  because  a 
presumption  never  ought  to  be  indulged,  that  congress  meant  to  exercise  or  usurp 
any  unconstitutional  authority;  unless  that  conolusioii  is  forced  on  the  Court,  by 
language  altogether  unambiguous. 

In  caaes  purely  dependent  upon  the  locality  of  the  act  done,  the  admiralty  jurisdic- 
tion is  limited  to  the  sea,  and  to  £he  tide-water  as  far  as  the  tide  flows.  Mixed  cases 
may  arise,  and  often  do  arise,  where  the  act  and  services  done  are  of  a  mixed  na- 
ture; as  where  salvage  services  jve  peribrmed  pfrtly  on  tide-waters  and  partly  on 
shore,  for  the  preservation  of  the  property,  in  which  |he  admiralty  jurisdiction  has 
been  constantly  exercised  to  the  extent  of  decreeing  salvage. 

Under  the  clause  of  the  constitution  giving  the  power  to  congress  "  to  regulate  com- 
merce with  foreign  nktions,  and  among  the  several  statee,"  congress  poesesses  the 
power  to  puniih  ofiences  of  the  sort  «numeiated  in  the  ninth  section  of  vibe  aoi  of 
1825.  '  The  power  jto  regulate  commerce,  includes  the  power  to  regolate^naviga- 
tion,  -as  connected  with  the  commerce  with  foreign  nations,  and  among  the  states. 
It  does  not  stop  n\  the  mere  boundary  line  of  a  state ;  nor  is  it  cohfined  to  acts 
done  on  the  waters,  or  in  the  necessary  course  of  the  navigation  thereof.  It  ex* 
tends  to  such  acts  done-on  land  which  interfere  with^  obstruct,  or  prevent  the  due 
exercise  of  the  power  to  regulate  commerce  and  navigation  with  foreign  nations^ 
and  kmong  the  states.  Any  offence  which  thus  interferes  with,  obstructs,  or  pre- 
vents such  commerce  and  navigation,  though  .done  on  land,  may  be  punished  by 
congress,  under  its  general  authority,  to  make  all  laws  necessary  and  propec-  to 
execute  their  delegated  constitutional  powers. 

Upon  the  general  principles  of  interpreting  statutes,  where  the  words  are  general, 
the  court  are  not  atiiberty  to  insert  limitations ;  not  called  for  by  the  sensb,  or  the 
objects,  or  the  mischieft  of  the  enactment. 

THIS  case  came  before  the  Court  on  a  certificate  of  a  division  of 
opinion  between  the  judges  of  the  circuit  court  (or  the  southern  dis- 
trict of  New  York. 

Lawrence  Coombs  was  indicted  under  the  9th  section  of  the  act 
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entitled^  <'an  act  more  effectually  to  proride  for  the  punishment  of 
certain  crimes  against  the  United  States,  and  for  other  purposes,  ap- 
proved the  3d  of  March,  J825,"  for  having,' on  the  21  st  of  Novem- 
ber, 1836,  feloniously  stolen  at  Rockaway  Beach,  in  the  southern 
district  of  New  York,  one  trunk  of  the  value  of  five  dollars,  one 
package  of  yam  of  the  value  of  five  doUars,  one  package  of  silk  of 
the  value  of  five  dollars,  one  roll  of  ribbons  of  the  valu/e  of  five  dol- 
lars, one  package  of  muslin  of  the  value  of  five  dollars,  and  six  pairs 
of  hose  of  the  value  of  five  dollars;  which  said  goods,  wares  and  mer^ 
chandise,  belonged  to  the  ship  Bristol,  the  said  ship  then  being  in 
distress  and  cast  iaway  on  a  shoal  of  the  sea  on  the  coast  of  the  state 
of  New  York,  within  the  southern  district  of  New  York.  On  this 
indictment  the  prisoner  was  arraigned,' and  plead  not  guilty,  and  put 
himself  upon  his  country  for  trials 

It  was  admitted  that  the  goods  mentioned  in  the  indictment,  and 
•which  belonged  to  the  said  ship  Bristol,  were  taken  above  high  wa- 
ter mark,  upon  the  beach,  in  the  county  of  Queens;  whereupon  the 
question  arose,  whether  the  offence  committed  was  within  the  juris- 
diction of  the  court;  and  on  this  point  the  judges  were  opposed  in 
opinion. 

Which  said  point  upon  which  the  disagreement  happened,  was 
stated  under  the  direction  of  the  judges  of  the  court,  at  the  request 
of  the  counsel  for  the  United  States,  and  of  Lawrence  Coombs,  parties 
in  the  cause;  and  ordered  to  be  certified  unto  the  Supreme  Court  at 
the  next  session,  pursuant  to  the  act  in  such  case  made  and  provided. 

The  case  was  argued  by  Mr.  Butler,  attorney  general  of  the  Uni- 
ted States.    No  counsel  appeared  for  the  defendant. 

Mr.  Butler  stated  that  no  jurisdiction  could  exist  over  the  case, 
unless  it  was  given  by  the  acts  of  congress.  The  first  crimes  ace  of 
the  United  States,  of  1790,  and  the  act  of  1825,  showed  the  object  of 
congress  to  have  been  to  prevent  the  perpetration  of  such  crimes  as 
those  charged  against  the  defendant  The  penalties  imposed  by  jgie 
first  act,  were  found  to  be  too  heavy.  The  act  of  1825  was  passed, 
and  many  offences  were  included  in  it  which  were  in  the  first  law. 
These  offences  were  those  which  might  be  committed  "  on  the  high 
seas,  and  out  of  the  jurisdiction  of  a  particular  state.''  But  the  9th 
section  omits  the  liinitation  of  ^Vthe  high  seas,"  &c. 

The  ship  must  be  cast  away,  or  be  in  distress,  or  be  wrecked  in 
Vol.  XIL— K 
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the  admiralty  jurisdiction^  and  if  any  person  steals  goods  belonging 
to  .her,  tKe  punishment  attaches.     In  this  case,  it  was  admitted  that 
the  ship  was  in  the  condition  descci bed  in  the  act;  but  the  goods 
were  above  high  water  mark  when  stolen. 

The  rest  of  the  section  shows  that  the  object  of  congress  was 
to  include  cases  abave  high  water  mark.  ^<  Showing  fialse  lights" 
would,  in  most  cases,  be  on  the  shore  and  in  places  above  the  tide. 

No  serious  doubt  of  the  power  of  congress  to  punish  such  offences 
can  exist  The  power  .given  by  the  constitution  to  regulate  com- 
merce, necessarily  includes  the  power  to  protect  the  goods  which 
are  the  subject  of  commerce;  and  it  is  of  no  consequence  whether 
the  commerce  is  foreign  or  domestic. 

The  view  which  congress  entertained  of  this  power,  is  shown  by 
its  legislation  in  the  first  crimes  act;  in  which,  aiding  or  advising  in 
piracy,  is  mad^  punishable.  These  are  acts  which,  in  man}*  cases, 
would  be  done  on  shore.  All  that  is  necessary  is,  that  the  matter 
which  is  the  subject  of  the  prosecution,  shall  be  connected  with,  or 
have  grown  out  of  commerce. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court 

This  is  a  case,  certified  upon  a  division  of  opinion  of  the  judges  of 
the  circuit  court,  for  the  southern  districf  of  New  York.  The  case, 
as  stated  ih.the  record,  is  as  follows: 

Lawrence  Coombs  was  indicted  under  the  9th  section  of  the  act, 
entitled  ^' An  act  more  effectually  to  provide  for  the  punishment  of 
certain  crimes  against  the  United  States,  and  for  other  purposes,''  ap- 
proved the  dd  of  March,  1825;  for  having,  on  the  21  st  of  November, 
1836,  feloniously  stolen,  at  Rockaway  Beach,  in  the  southern  district 
of  New  York,  one  trunk  of  the  value  of  five  dollars,  one  package  of 
yam  of  the  value  of  five  dollars,  one  package  of  silk  of  the  value  of 
five  dollars,  one  roll  of  ribbons  of  the  value  of  five  dollars,  one  pack-t 
age  of  muslin  of  the  value  of  five  dollars,  and  six  pairs  of  hose  of 
the  value  of  five  dollars,  which  said  goods,  ^vares  and  merchandise, 
belonged  to  the  ship  Bristol,  the  said  ship  then  being  in  distress,  and 
castaway  on  a  shoal  of  the  sea,  on  the  coast  of  the  state  of  New  York, 
within  the  southern  district  of  New  York.  On  this  indictment  the 
prisoner  was  arraigned,  and  plead  not  guilty;  and  put  himself  upon 
his  country  for  trial. 

It  was  admitted,  that  the  goods  mentioned  in  the  indictment,  and 
which  belonged  to  the  said  ship  Bristol,  were  taken  above  high  water 
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mark,  upon  th^  b^ch,  in  the  couaty  of  Queens;  whereupon,  the 
question  arose  whether  the  offence  committed  was  within  the  juris- 
diction of  the  court;  and  on  this  point  the  ju4ges  were  opposed  m 
opinion. 

Which  sdd  point,  upon  which  the  disagreement  has  happened,  is 
stated  a6or^  under  the  direction  of  the  judges  6{  said  courts  at  the 
request  of  the  counsellor  th^  United  States,  and  Lawrence  Copmbs, 
parties  in  the  cause,  i^id  ordered  to  be  certified  unto  the  Supreme 
Cour^  at  the  next  sessi6n,  pursuant  to  the  act  in  such  case  made  and 
im>yided. 

The  ninth  Section  of  the  act  of  1825,  ch.  276,  on  which  tfie  indict- 
ment in  the  present  case  is  founded,  is  in  ^  following  words: 
^That  if  any  person  shall  plunder,  steal,  or  destroy  any  money,  goodsy 
merchandise,  or  other  effects  from,  or  belonging  to,  any  ship  or  ves* 
sel,  or  boat,  or  raft  which  shall  be  m  distress,  or  which  shall  be 
wrecked,  lost,  stranded,  or  cast  away  upon  the  sea,  or  upon  any  reef, 
rfioal,1>ank,  or  rocks  of  the  sea,  or  in  any  place  within  the  admiralty 
or  maritime  jurisdiction  of  the  United  States ;  or  if  any  person  or 
persons  shall  wilfully  obstruct  the  escape  of  any  person  endeavpurr 
ing  to  save  his  or  her  life  fropi  such  ship  pr  Vessel,  boat  or  raft,  or 
the  wreck  thereof;  pr  if  any  person  shall  hbld  out  or  riiow  any  false 
light  or  lights,  or  extinguish  any  true  lij^ht,  with  intention  to  Inring 
any  ship  or  yessel,  boat  or.  raft^  l?eing  Pr  Baling ^upon  the  sea,  into 
danger  or  distress,  or  shipwreck;  every  pei^son  so  offending,  his  or 
their  counsellors,  aidejrs  or  abettors,  shall  be  deemed  guihy  of  felony ; 
and  shall,  on  conviction  thereof,  be  punished  by  a  fine,>not  exceediiig 
five  thousand  dollar,  and  imprisonment  and  confinement  at  hard 
labour,  not  exceeding  ten  years,  according  to  the  aggravation  of  the 
offence.''  3  Story's  Laws  ofth^  U.S.  2001.  The  indictment,  as  has 
been  already  stated,  charges  the  offence  to  have  been  committed  on 
Rockaway  Beach ;  and  as  is  admitted,  above  high  water  mark. 

Eipfore  we  proceed  to  the  direct  considei^tion  of  the  true  import 
and  interpretation  of  this  section,  it  seems^  highly  important,  if  not 
iqdispensable,  to  say  a  few  words  as  to  the  cPnstitutional  authority  of 
congi'ess  to  pass  the  same.  For  if,  upon  a  just  interpretation  of  the 
terms  thereof,  congress  have  exceeded  their  constitutional  authority, 
it  Will  become  our  duty  tP  say  so;  and  to  certify  our  opinion  on  the 
points  submitted  to  us,  in  favour  of  the  defendant  On  the  other  hand, 
if  the  section  admits  of  two  interpretations,  each  of  which  is  within 
the  constitutional  authority  of  congress,  that  ought  to  be  adopted. 
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which  best  conforms  to  the  terms  and  the  objects  manifested  in  the 
eimctmenty  and  the  mischiefs  which  it  was  intended  to  remedy.  And 
again,  if  the  section  admits  of  two  interpretations,  one  of  which 
brings  it  within,  and  the  other  presses  it  beyond  the  constitutional 
authority  of  congress,  it  will  become  our  duty  to  adopt  the  former 
construction;  because  a  presumption  neyer  ought  to  be  indulged, that 
congress  meant  to  exercise  or  usurp  any  unconstitutional  authority, 
unless  that  conclusion  is  forced  upon  the  Court  by  language  altogether 
unambiguous.  And,  accordingly,  the  point  has  been  presented  to  us 
under  this  aspect,  in  the  argument  ot  the  attorney  general,  on  behalf 
of  the  government 

There  are  two  clauses  of  the  constitution  which  may  properiy 
come  under  review,  in  examining  the  ^constitutional  authority  of  con- 
gress over  the  subject  matter  of  the  section.  One  is,  the  delegation 
of  the  judicial  power,  whidi  is  declared  to  extend  <<to  all  cases  of 
admiralty  and  maritime  jurisdiction."  The  other  is,  the  delegation 
of  the  power  '^^  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  stjates;"  and,  as  connected  with  these,  the  power  ^^to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  power,"  &c. 

In  regard  to  the  first  clause,  the  question  which  arises  is,  what  is 
the  true  nature  and  extent  of  the  admiralty  jurisdiction.  Does  it,  in 
cases  where  it  is  dependent  upon  locality,  reach  beyond  high  water 
mark?  Our  opinion  is,  that  in  cases  purely  dependent  upon  the  lo- 
cality of  the  act  done,  it  is  limited  to  the  sea,  and  to  tide  waters,  as 
far  as  the  tide  flows;  and  that  it  does  not  reach  beyond  high  water 
mark.  It  is  the  doctrine  which  has  been  repeatedly  asserted  by  this 
Court;  and  we  see  no  reason  to  depart  from  it  Mixed  cases  may 
arise,  and  indeed  often  do  arise,  where  the  acts  and  services  done  f*ve 
of  a  mixed  nature;  as  where  salvage  services  are  performed  partly 
on  tide  waters,  and  partly  on  the  shore,  for  the  preservation  of  the 
proper^- saved;  in  which  the  admiralty  jurisdiction  has  been  con- 
stantly exercised  to  the  extent  of  decreeing  salvage.  That  this  is  i^ 
rightful  exercise  of  jurisdiction  by  our  courts  of  admiralty,  was  as- 
sunfied  as  the  basis  of  much  of  the  reasoning  of  this  Court,  in  the  case 
of  the  Amencan  Insurance  Company  v.  Canter,  I  Peters'  Rep.  511. 
It  has  also  been  asserted  and  enforced  by  Lord  Stowell,  on  various  oc- 
casions; and  especially  in  tl\e  case  of  The  Augusta  v.  Eu^nie,  1 
Hagg.  Adm.  Rep.  16;  The  Jonge  Nicholas,  1  Hagg.  Adm.  Rep. 
201;  The  Ranger,  2  Hagg.  Adm.  Rep.  42;  and  The  Happy  Return, 
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d  Hagg.  Adm.  Rep.  198.  See  alao  The  Henry,  of  Philadelphia,  1 
Hagg.  Adm.  Rep.  264;  The  Vesta,  2  Hagg.  Adm.  Rep.  189;  The 
Salecia, 2  Hagg.  Adm.  Rep.  262.  And  this  has  been  done,. not  only 
in  conformity  to  the  doctrines  of  tlie  maritime  law;  but  also  to  what 
has  been  held  in  the  courts  of  qommon  law.  For  it  has  been  laid 
down,  that  if  the  libel  is  founded  upon  one  single  continued  act, 
which  was  principally  upon  the  sea,  though  a  part  was  upon  land; 
as  if  the  mast  of  a  ship  be  taken  upon  tlie  sesj  though  it  be  after- 
wards brought  ashore,  no*  prohibition  lies.  Com.  Dig.  Adm.  F.  S.;  1 
RoUe  Adm.  533,  C.  13;  Com.  Dig.  Adm.  E.  12.  It  is  true,  that  it  has 
been  said  that  the  admiralty  has  not  jurisdiction  of  the  wreck  of  the 
sea.  3  Black.  Com.  106,  107.  But  we  are  tp  understand  by  this,  not 
what,  in  the  sense  of  the  maritime  and  commercial  law,  is  deemed 
wreck  or  shipwrecked  property;  but  **  wreck  of  the  sea"  in  the 
purely  technical  sense  of  the  common  law;  and  constituting  a  royal 
franchise,  and  a  part  of  the  revenue  of  the  crown  in  England;  and 
often  granted  as  such  a  royal  franchise  to  lords  of  manors.  How 
narrow  and  circumscribed  this  sort  of  wreck  is,  according  to  the 
modern  doctrines  of  the  courts  of  common  law,  may  be  perceived  by 
the  statement  of  it  in  Mr.  Justice  Blackstone's  Commentaries.  1 
Black.  Com.  290  to  317.  Who  also  shows,  that  it  is  this,  and  this 
only,  which  is  es;^cluded  from  the  admiralty  jurisdiction.  Lord  Stow- 
ell  manifestly  acted  upon  the  same  doctrine,  in  the  case  of  The  Au- 
gusta V.  Eugenie,  1  Hagg.  Adm.  Rep.  17;  3  Black.  Com.  106,  107. 
A  passage  has  been  sometimes  relied  on,  in  oile  of  the  earliest 
judgments  of  Lord  Stowell — ^the  case  of  The  Two  Friends,  1  Rob. 
Rep.  271;  in  which  it  is  intimated,  that  if  the  goods,  which  are  sub- 
ject to  salvage,  have  been  landed  before  the  process  of  the  admiralty 
court  has  been  served  upon  them,  the  jurisdiction  over  them  for  the; 
purposes  of  salvage  may  be  gone.  But  his  lordship,  so  far  from  de^ 
ciding  the  point  then,  greatly  doubted  it ;  and  has,  as  it  should  seem, 
since  silently  overruled  the  objection.  Indeed,  the  supposed  diflSr 
culty  in  that  case  was  not  that  the  instance  court  had  not  jurisdiction ; 
but  that  in  cases  of  salvage  on  ihe  instance  side  of,  the  court,  no  pro- 
cess of  the  court  could  be  served  on  land,  but  only  on  the  water. 
New,  this  is  whoiry  inapplicable  to  the  courts  of  the  United.  States, 
where  admiralty  process,  both  in  the  instance  and  prize  sides  of  the 
court,  can  be  served  on  land  as  well  as  on  water.  These  explanations 
have  been  made,  for  the  sake  of  clearing  the  case  from  some  apparent 
obscurities  and  difficulties,  as  to  the  nature  and  extent  of  the  admi- 
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raky  juriBdiction,  itt  cases  where  it  is  limits  b3rthe  locality  of  the 
acts  done.    In  our  judgment,  the  authority  of  cong^ss,  under.thiji 
clause  of  the  constitution,  does  not  extend  to  punish  offences  com- 
mitted above  and  beyond  high  water  mark« 

But  we  are  of  opinion,  thaf^  under  the  clause  of  the  constitution 
gifringsDower'to  conp-ess 'Uo  regulate  commerce  with  foreign  na- 
tions, and  among  the  severaVstates,''  congress  possessed  the  power  to 
punish  offences  of  the  sort  which  are  enumerated  in  the  ninth  section 
of  the  act  of  1825,  now  nn^&r  consideration.  The  power  to  regulate 
commerce,  includes  the-  power  to  regulate  navigation,  as  connect^ 
with  the  commerce  with  foreign  nations,  and  among  the  states.  It 
was  so  lield  aud  decideA  by  this  Court,  after  (he  most  deliberate 
consideration,  in  the  case  of  Gibbons  v.  Ogden,  9  WheatI  189. to 
198.  It  does  not  stop  at  the  mere  boundary  line  of  a  state;  nor  is  it 
confined  to  acts  done  on  the  water,  or  in  the  necessary  course  of  the 
navigation  thereofl  It  extends  to  such  acts,  done  on  land,  which  in- 
terfere with,  obstruct,  or  prevent  the  due  exercise  of  the  power  to 
regulate' commerce  and  navigation  with  foreign  nations,  and  among 
the  Aates.  Any  offence  which  thus  interferes  with,  obstructs,  or  pre- 
vents such  commerce  and  navigation,  though  done  on  land,  may  be 

'  punished  by  congress,  under  its.  general  authority  to  make  all  laws 
neceissary  and  proper  to  execute  their  delegated  constitutional  powers. 
No  one  can,  doubt,  that  the  various  offences  enumerated  in  the  ninth 
section  of  the  act,  are  all  of  a  nature  which  tend  essentially  to  ob- 
(Itruct,  prevent,  or  destroy  the  due  operations  of  commerce  and  navi« 
gation  with  foreign  nations,  and  among  the  several  states.  Congress 
have,  in  a  great  variety  of  cases,  acted  upon  this  interpretation  of  the 
constitution,  from  the  earliest  period  after  tb3  constitution ;  as  will  be 
abundantly  seen  by  the  punishment  of  certain  offences  on  land,  con- 

.  nected  with  piracies  and  felonies  on  the  high  aeap,  in  the  act  of  1790^ 
ch.  36,  sec.  10  and  see.  11;  and  in  the  acts  for  regulation  of  com- 
merce  and  navigation,  and  for  the  collection  of  the  revenue,,  passed 
from  time  to  time:  in 'which  many  of  the  penalties,  forfeitures  and 
offences  provided  for,  are  such  as  are,  or  may  be  done  on  land;  and 
yet  which  arise  fVom  the  power  to  regulate  commerce  and  navigation, 
and  to  levy  and  collect  duties.  The  ship  registry  act  of  1792.  ch. 
45;  the  act  of  1798,  ch.  52,  for  the  enrolment  and  licensing  of 
vessels  in  the  coasting  trade  and  fisheries;  the  act  of  1790,  ch.  102, 
for  the  regulation  and  government  of  seamen  in  the  merchants'  ser- 
vice; and  the  revenue  collection  act,  from  the  act  of  1789,  ch.  5,  to 
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that  of  1799,  cb.  128,  afford  many  pointed  illustrationa.  We  do  not 
hesitate,  therefore,  to  say,  that  in  our  judgment,  the  present  section 
is  perfectly  within  the  constitutional  authority  of  congress,  to  enact; 
aljtnough  Uie  offence  provided  for  may  haye  beentM>mmitted  on  land, 
and  above  high  water  mark. 

Let  us  now  proceed  to  the  interpretation  of  the  section  under 
consideration.  Does  it  mean,  in4he  clause  in  which  this  indictment 
if  founded,  to  prohibit  and  punish  the  plundering,  stealing,  or  de- 
stroying of  any  property  b^longing:'to  any  vessel  in  disti*ess,  or 
wreckied,  lost,. stranded,  or  cast  away;  only  when  the  same  property 
is  then  on  boahi  of  the  vessel,  or  is  then  upon  the  sea,  or  upon  any 
-reef,  shoal,  bank,  or  rock  of  the  sea,  or  in  any  other  place  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States?  Or  does 
it  mean  equally  to  prohibit  and  punish  such  plunder,  stealing,  or  de- 
-stroying  of  such  property;  whether  the  act  beulone  on  sKore^  or  in 
any  of  the  enumerated  places  below  high  water  mark.  In  our' 
opinion,  the  latter  is  the  true,  interpretation  of  this  clause  of  the 
sectioti. 

In  the  first  place,  this  is  the  natural  meaning  of  the  words  of  .the 
clause,  taken  in  their  actual  import  and  connection.  There  i»  no 
ajMolute  locality  assigned  to  tbe.offencie.  It  is  ndt  aaid,  as  it  is  in 
every,  one  of  the  preceding  sections,  that  the  offuice  shall  be  com- 
mitted in  a  particular  place;  in  a  fort,  dock-yard,  navy  yard,&c  &e., 
or  upon  the  hi^  seas,  or  in  an  arm  of  the  sea,  or  in  a  river,  &c, 
within  the  admiralty  and  mai^itime  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  any  particular  state.  The  language  is^ 
**  If  any  person  or  person  shall  plunder,  steal,  or  destroy  any  money, 
goods,  merchandise,  or  other  effects,  from  or  belonging  to  any  ship, 
or  vessel,  &o.''  The  plundering,  stealing,  or  destroying  need  not, 
then,  be  yrom  any  shjp  or  vessel.  It  is  sufficient  if  it  be  of  property 
^  belonging  to  any  ship  or  vessel.''  It  is.  no  where  stated  thi^t  this 
property,  belonging  to  anjr  ship  or  vessel,  shall  be  in  any  of  the 
enumerated  places  when  the  offence  is  committed;  but  only  that  it 
shall  be  property  belonging  to  the  ship  or  vessel,  which  is  in  distress, 
or  wrecked,  lost,  stranded,  or  cast  away.  Locality^  then,  is  attached 
to  the  ship  or  vessel,  and  not  to  the  property  plundered,  stolen,  or 
destrQyed.  And  this/  qualiiication  is  important,  because  it  is  mani* 
fest  congr^s  possess  n'o  authority  to  punidi  offences  of  this  sort  gene- 
rally, when  committed  on  land;  but  only  to  puni9h  them  when 
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coonected  with  foreign  trade  and  navigation,  or  with  trade  and  navi- 
gation  among  the  sieveral  states. 

In  the  next  place,  the  mischiefs  intended  to  be  suppressed  by  th,e 
section  are  precisely  the  same,  whether  the  offence  beH^ommitted  on 
the  shore,  or  below  high  water  mark.  '  There  is,  and  there  can  be, 
no  sound  reason  why  congress  should  punish  the  offence  when  com- 
mitted below  high  water  mark,  which  would  not  apply  equally  to  the 
offence  when  committed  above  high  water  mark.  Iii*  such  case,  the 
wrong  and  injury  to  the  owners,  and  to  ccnnmerce  ahd  navigation,  is 
the  same;  and  the  public  policy  of  affording  complete  protection  to 
property,  commerce,  and  navigation,  against  lawless  and  unprinci- 
pled freebooters,  is  also  in  each  case  thf>  same.  There  is,  then,  no 
reason,  founded  in  the  UnguagiB  or  policy  of  the  clause,  to  insert  a 
restriction  and  locality  which  have  not  been  expressed  by  the  legis- 
lature. .  On  the  contrary,  upon  general  principles  of  interpretation, 
where  the  .words  are  general,  the  Court  are  not  at  liberty  to  insert 
limitations  not  called  for  by  the  sense,  or  the  objects,  or  the  mischiefs 
of  the  enactment 

In  the  next  place,  the  succeding  clauses  of  the  same  section  greatly 
aid  and  fortify  this  construction;  for  in  neither  of  them  is  there  any 
locality  given  to  the  offences  therein  stated;  and  indeed,  any  locality 
would  seem  inconsistent  witli  the  professed  objects  of  these  clauses. 
Thus,  in  the  next  clause,  it  is  provided  that,  '^  if  any  person  or 
persons  shall  wilfully  obstruct  the  escape  of  any  person  endeavouring 
to  save  his  or  her  life,  from  such  ship  or  vessel,  &c.,''  he  shall  be 
punished  in  the  manner  provided  for  in  the  section.  Now,  it  is  plain 
that  this  obstruction  may  be  as  well  by  an  act  donfe  on  shore,  as  by 
an  act  done  below  high  water  mark.  It  may  be  by  cutting  a  rope, 
or  hawser,  or  other  thing  used  as  a  means  of  escape,  and  fastened  to 
the  shore;  or  by  removing  a  plank  affixed  at  one  end  to  the  shore; 
or  by  striking  or  wounding  a  person  on  his  arrival  at  the  shore;  or 
by  intimidating  him  from  landing,  by  threatening  to  fire  on  him  on 
landing,  or  otherwise,  by  attempting,  on  shore,  to  prevent  him  from 
saving  his  life.  But  the  remaining  clause  is  still  more  direct  It 
provides  for  the  case  of  holding  out  or  showing  a  false  light,  or 
extinguishing  a  true  light,  with  the  intention  to  bring  any  ship  or 
vessel,  &c.,  sailing  upon  the  sea,  into  danger,  or  distress,  or  ship- 
wreck. Now,  it  is  most  manifest  that  these  acts  are  such  as  ordinarily 
are  don^,  and  contemplated  to  be  done  on  land.  We  do  nots^  con- 
templated, exclusively,  to  be  done  on  land;  for  they  may  be  done  on 
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the  sea.  iSut  to  suppose  that  congress  could  Intend  to  punish  these 
acts  only  when  done  on  tlie  sea^  and  notto  punish  tbeito  when  com- 
mitted on  shore,  woyld  be  to  suppose  .that  they  were  solicitous  to 
punish  acts  of  possible  and  rare  occurrence  only;  and  to  leave  un- 
punished those  which  'would  be  of  the  most  frequent  and  C3nstant 
occurrence,  for  such  inhuman  ^purposes;  and  most  mischievous  in 
their  consequences. 

If,  then,  the  other  clauses  of  the  same  section  defining  o^ences  of 
a  kindred  nature,  have  no  reference  whatever  to  any  locality,  but 
indifferently  apply  to  the  same  offence,  whether  committed  on  land 
or  on  the  sea;  and  if  (as  is  the  fact)  all  these  clauses  'are  connect- 
ed together,  and  must  be  read  together,  in  order  to  arrive  at  the  de- 
nunciations of  the  punishment  which  is  equally  applied  to  all;  there 
doeff  seem  to  us  to  be  very  strong  reason  to  believe  that  congress,. 
.  throughout  the  whole  enactment,  had  the  same  intent:  an  intent  to 
punish  all  the  enumerated  offences,  whether  committed  on  land  or 
on  tide  waters;  because  they  were  equally  within  the  same  mischief, 
and  the  prohibitions  equally  necessary  to  the  protection  bf  the  com- 
merce and  navigation  of  the  United  States. 

It  has.  been  suggested,  that  there  is  not  the  same  necessity  for  the 
int^position  of  congress  in  the  case  of  the  offence  contained  in  the 
present  indictment,  when  committed  on  land,  as  when  committed  on 
the  sea,  or  in  other  places  within  the  admiralty  and  maritime  juris- 
dicjtion  of  the  United  States;  because,  when  committed  on  land,  the 
offence  is,  or  may  be,  cognizable  by  the  state  judicatories,  under  the 
state  laws.  But  this  reasoning  is  equally  applicable  to  the  other 
offences  enumerated  in  the  other  clauses  of  the  same  section;  and  yet  ^ 
it  ean  hardly  be  doubted  that  they  were  designed  to  be  punished 
when  committed  oh  land.  And  it  may  be  further  suggested,  that  it 
could  scarcely  be  deemed  prudent  or  satisfactory  wholly  to  rely 
upon  state  legislatores  or  state  laws,  for  the  protection  of  rights  and 
interests  specially  confided  'by  the  constitution  to  the  authority  of 
congress. 

Independently,  however,  of  these  considerations,  there  are  others, 
which  ought  to  have  great  weight;  and,  in  our  opinion,  decisive  influ- 
ence in  a  question  like  the  present.  In  the  first  place,  the  act  of 
1825,  ch.  276,  manifestly  contemplates,  that  in  some  of  the  offences 
enumerated  in  it>  the  state  courts  would  or  might  have  a  concurrent 
jurisdiction;  for  the  23d  section  of  the  act  expressly  provides,  "that 
nothing  in  this  act  contained  shall  be  construed  to  deprive  the  courts 
Vol.  XII. — L  r^  t 
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of  the  iodiTidual  states  of  jttrisdictioQy  under  the  laws  of  the  several 
states,  pyer  offences  made  punishable  by  this  act''  Now,  there  are 
no  other  sections  in  theaet,  to  which  this  last  section  can  more  per- 
tinently apply  than  to  offences  committed  on  land,  within  the  ninth 
section.  It  does,  indeed,  apply  with  equal  force  to  the  23d  section 
of  tlie.actj,(whicl^  is  also  derived  from  the  power  to  regulate  com- 
merce,) which  provides  /or  the  punishment  of  cc^spiracieir,  combi- 
nations, and  confederacies,  ^  on  the  high  seas,  or  within  the  United 
^States^^'to  cast. away,  burn,  or  otherwise  destroy  any  ship  or  vessel, 
&r  the  fraudulent  purposes  stated  in  the  section;  and  also  affixes  jk 
like  punisbment  to  the  building t>r  fitting  out,  aiding  in  the  building 
or  fitting  out, ^within  the  United  States,"  pf  any  ship  or  vessel, 
with  intent  that  the  same  shall  be  cast  away,  burnt,  or  destroyed  for 
the  like  purpose. 

In  the  next  place,  it  is  a  most  important  consideration,  that  in  cases 
<^ shipwreck  there  must  idifiray she  great  practical  difficulties  in  ascer- 
taining the  precise  place,  whether  below  or  above  high  water  mark, 
whcK  the  property  is  first  plundered,  stolen  or  destroyed;  as  well  as 
by  direct  evidence  to  identify  the  particular  persons  by  whom  the 
offence  was  committed.  These  dreadful  calamities  usually  qccur  upon 
coasts,  and  in  places  where  the  officers  and  crew  are  to,tal  strangers  to 
all  the  inhabitants.  The  personal  sufferings  of  the  officers  an,d  crew, 
often  dicjable  them  from  making  any  effoi^,  or  giving  any  care  or  aid 
in  the  preservation  of  the  property.  The.  hurry  and  confusion  inci- 
dent to  such  events,  make  them  intent  upon  consulting  their  own 
safety,  and  often  absorb  all  their  thoughts.  The  darkness  of  the  night, 
as  well  an^  the  perils,  of  the  weather,  often  compel  them  to  forego  all 
resistiAce  to,  the  det>redators;  and  the  latter  often  assemble  in  numbeiv 
00  large  as  to  make*  opposition  hopeless,  and  identification  of  indivi- 
duals and  of  packages  impracticable.  While  some  are  on  the  waves 
bringing  the  plunder  to  the  shore;  others  are  or  may  be  on  the  shore 
stationed  to  Kuard  and  secure  the  booty.  Under  such  circumsjtances, 
if  the  jurisdiction  pf  the  courts  of  the  United  States  were  limited  to 
acts  of  deprMatibn  or  destruction,  committed  below  high  water  mark 
the  enactment  would  become  practically  almost  a  dead  letter;  for  in 
moM  cases  it  would  beimposubte  to  establish,  by  direct  proof,  that  the 
property  was  taken;  below  high  H(<tter  mark  A  prosecution  in  the 
state  court  would,  in  many  cases,  be  equally  liable  to  a  failure,  from 
the  utter  impossibility  of  establishing  whether  the  act  was  not  com- 
mitted within  the  admiralty  and  maritime  jurisdiction  of  the  United 
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States. '.  The  wifldom  of  the  enactment,  therefore,  whieh,  upon  a  pro- 
secution in  the  courts  of  the  United  States,  should  'cut  off  any  defence 
founded  upon  the  mere  absence  of  such  proof  where  the  offence  was 
committed,  .woutd  seem  to  be  as  cleur  "9^  'its .  policy  is  obvious.  It 
jcouM  scarcely  escape  the  attention  of  the  legislature  as  indispensable 
for  the  due  adnrihistration  of  public  justice.  And  so  far  from  wonder- 
ing that  the  section  in  question  does  jiot  contain  any  restriction  as  to 
locality  of  the  offence,  the  surprise  wduld  Have  been  greats  if  it  had 
been  folind  there.  We 'think  ourselves  justified  in  saying,  that  upon 
the  true  interpretation  of  the  Section,  it  j^ontains  no  aaoh  restriction: 
and  that  there  is  no  groc|cid,  in  constitutional  authori^,  in  .piAUe 
policy,  or  in  the  nature  or  object  of  the  section,  which  call  upon  os 
to  insert  any. 

Upon  the  whole  our  opinion  is,  that  it  4>e  certified  to  the  eiitiuit 
^urt  for  the  southern  district  of  New  York,  that  the  /offenee  i 
mitted  was  within  the  jurisdictidn  of  thiit  court 


This  caus^  camion  to  be  heard  on  the  transcript  of  the  record 
t^txi  the  cirauit  court  of  the  United  Slateil,  for  the'southehi.distript 
of  New  York,  and  on  ihe  question  and  point  on  which. the  judg^  of 
the  said' court' were  opposed  in  opiniob,  and  which  were  cer^&ed  to 
this  6ou«^  for  its  opinion^  agreeably,  to  the  act  of  CQugr^BS,  in  such 
case  made  and  provided,  and  was  argued  by  <;oun8eL  On  consifSera- 
iion  whereof,  it  is  the  opinion  of  .this  Court,  upon  th^  point  which  has 
been  certified  to  this  Court,  by  the  said  circuit  court,  that !th6  said 
offence  so  committed,  was  within  the  juirisdiction  of'  the  said  circuit 
court;  and  it  is  ordered  and  adjudged,  that  this  opinioh  be  certified  to 
the  said  circuit  court  accordingly. 
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John  M^NtxL,  iplaintiff  in  xrror  y.  Lowbll  Holbrooi^. 

in  an  action  on  four  proiUinoTy  notes,  one  of  which  waa  drawn  by  the  defendant,  in 
farour  of  the  plaintiff,  and  the  othera  were  drawn  by  the  defendant,  in  fayonr  of 
other  persona  who  had  endorsed  them  to  the  plaintiff,  parol  evidence  was  properly 
admitted  that  the  defendant  acknowledged  that  he  was  indebted  to  the  plaintiff,  in 
the  amount  of  thr  notes,  and  offered  to  confess  judgment,  in  the  course  of  a  nego- 
tiation with  the  plaintiff's  counsel,  although  the  negotiation*  fell  through;  and 
although  no  proiof  was  given  cff  the  handwriting  or  signatures  of  the  endorsers  of 
the  notes.  This  ease  does  not  come  within  the  reason  or  principle  of  the  rule 
which  excludes  oArs  to  pay,  made  by  way  of  compromise  upon  a  disputed  claim; 
and  to  buy  peace. 

The  court  is  not  bound  to  give  any  hypothetical  direction  to  the  jury;  and  to  leave 
them  to  find  a  fact,  where  no  evidence  of  sucli  fact  is  offered,  nor  any  evidence 
firom  which  it  can  be  inferred. 

The  admissions  of  a  defendant,  that  iie  is  indebted  to  the  plaintiff  on  promissory  notes, 
%hen  proved  by  competent  testimony,  are  suiGBcient  evidence  of  the  transfer  of 
negotiable  paper,  without  proof  of  the  handwriting  of  the  payer.  Whether  the 
evidence  Was  legally  competent  for  that  purpose,  or  not,  is  a  question  for  the 
court,  and  not  for  the  jury ;  in  the  absence  of  all  contradictory  testimony. 

By  the  act  of  the  legislature  of  Georgia,  of  15th  December,  1810,  the  assignment  or 
endorsement  of  a  promissory  note  is  made  sufficient  evidence  thereof,  without  the 
necessity  of  proving  the  handwriting  of  the  assignor.  The  judiciary  act  of  1789 
deolAres  that  the  laws  of  the  several  states;  except  when  the  constitution,  treaties, 
or  statutes  of  the  United  States  require  otherwise ;  are  to  be  rules  of  decision,  in  the 
eburts  of  the  United  States,  in  trials  at  common  law,  where  they  apply.  The  Court 
does  not  perceive  any  sufficient  reason  for  construing  this  act  of  congress  so  as  to 
e^telude  &om  its  provisions  those  statutes  of  the  several  states,  which  prescribe 
rules  of  evidence  in  civil  cases,  in  trials  at  common  law. 

The  object  of  the  law  of  congress,  was  to  make  the  rules  of.  decision  of  the  conrte 
of  the  United  States  the  same  with  those  of  thd  states;  taking  care  to  preserve  the 
rights  of  th»  United  States,  by  the  exceptions  contained  in  the  section  of  the 
judiciary  act.  Justice  to  the  citizens  of  the  United  States  Required  this  to  be  done; 
and  the  natural  import  of  the  woids  used  in  the  act  of  congress,  includes  the  laws 
in  relation  to  evidence,  as  well'as  the  laws  in  relation  to  property. 

The  Court  refused  to  allow  ten  per  centum  per  annum,  interest,  as  damages  for  suing 
out  the  writ  of  error,  in  this  case,  on  the  amount  of  the  judgment  in  the  circuit 
court,  under  the  17th  rule  of  the  court.  The  case  was  not  considered  as  one 
where. the  writ  of  error  was  sued  out  merely  for  delay. 

ElRROR  to  the  circuit  court  of  the  United  States,  for  the  district  of 
Georgia. 

In  the  circuit  court  of  the  United  States^  for  the  district  of  Georgia, 
liowell  Holbrook  instituted  an  action  on  four  promissory  notes;  one 
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of  which  was  drawn  by  the  plaintiff  in  error,  in  favour  of  Lowell 
Holbrook,  and  the  three  other  notes  were  drawn,  in  favour  of  other 

j)er8ons,  who  had  endorsed  the  same  over  to  Mr.  Holbrook.  An 
a£Sdavit  of  the  agent  of  the  plaintiff,  stating  that  the  defendant,  John 
M^Niel,  was  indebted  to  Lowell  Holbrook  in  the  amount  of  |he 
said  notes,  was  filed  with  the  declaration.  Issue  bei^g  joined  in*  the 
suit,  the  plaintiff  to  support  the  action,  witnout  having  proved  the 
handwriting  of  the  drawer  of  the  notes,  or  of  those  who  had  endorsed 
three  of  the  notes  to  him,  offered  the  testimony  of  W.  W.  Gordon^ 
Esq.  the  counsel  of  the  plaintiff,  to  prove  ^' that  John  M^Niel  had 
repeatedly,  and  as  late  as  November  1st,  1835,  admitted  his  indebt- 
edness upon  those  promissory  notes;  and,  at  the  same  time,  offered 
to  confess  a  judgment  for  the  amount  of  principal  and  interest,  upon 
certain  terms,  by  which  he  was  to  be  allowed  tinle  for  the  payment 
of  part  The  negotiation  continued  until  November  3d,  1836;  and 
then  was  only  not  completed,  from  the  inability  of  John  M^Niel  to 
pay  the  cash,  which  he  had  in  the  first  instance  offered."  The  de- 
fendant objected  to  the  admission  of  this  evidence,  and  insisted  that 
the  acknowled^ent  was  onljran  offer  by  the  defendant  to  buy  iiia 
peace,  by  a  compromise  made  in  the  course  of  a  negotiation, -for  the 
settlement,  of  the  claim  of  Mr.  Lowell  Holbrook;  which  said  com^ 
promise  and  negotiation  having  failed,  the  acknowledgment  could  not 
be  given  in  evidence,  to  sustain  the  claim  of  the  plaintiff  The  de-^ 
fendant  also  objected  to  the  evidence;  as  the  plaintiff  had  declared 
against  Ihe  defendant  as  epdorser  of  promissory  notes  alleged  to 

>  have  been  made  by  certain  persons  to  him,  he  was  bound  to  prove 
the  endorsement  of  the  notes  by  the  said  persons;  and^e  court  could 
not  dispense  with  the  proof  of  the  endorsemetits.  The  court  refused 
to  give  the  instructions,  as  asked  by  the  defendant;  and  instructed 
.  the  jury,  th^t  the  evidence  offered  and-  admitted  was  sufficient  to 
entitle  the  plaintiff  to  recover  against  the  defendant  . 

The  jury  having  found  a  verdict  for  the  plaintiff,  according  to  the 
instructions  of  the  court,  and  judgment  having  been  entered  thereon; 
the  defendant  prosecuted  this  writ  of  error. 

The  case  was  subihitted  to  the  Court  by  Mr.  King:  who  also 
moved  the  Court  to  allow  damages  to  the  defendant  in  error,  at  the 
rate  of  ten  per  centum  per  annum,  according  to  the  17th  rule  of  the 
Court;  which  allows  such  damages,  wlien  a  writ  of  error  is  sued  out 
for  delay. 
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Mr.  Chief  justice  Tanbt  delivered  the  opinion  of  the  €oart 

This  case  comes  up<upon  a  writ  of  error  directed  to  the  circuit 
court  for  the  district  of  Creorgia. 

An  action  of  Ussump^it  was  brought  in  that  court  by  Lowell  Hoi- 
brook  against  John  M'^iel,  to  recover  tbt  amount  of  four  pi^mis- 
sory  nbt^  made  by  the  -defendant;  one  bf  them  payable  to  Lowell 
Holbrooky  and  three  to  other  parsons,  who  had  endorsed  thein  to 
ihe  said  Holbrook,  who  was^the  plaintiff  in  the  court  below. 

The  plaintiff  oeclared  on  the  promissory  notes;  and  did  not  insert 
in  the  deelarafion  any  of  the  usual  money  coutit^.  The  defendant 
pleaded  the  general  issue;  and  at  the  trijd  of  the  case,  the  plaintiff, 
offered  to  prove^by  a  competent  witness,  ^that  John  M^Niel  had  re-^ 
peatedly,  and  as  late  as  4he  first  of  November,  (the  trial  took  place 
on  the  11th  of*  thai  month)  admitted  his  indebtedness,  upon-  these 
lour  promissory  notes;  vand  at  that  titne  offered  to  confess  a  judgnkent 
fcr  the  amount  of  principal  and  interest,  upon  certain  terods,  by 
which'  he  was  to  be  allowjed  time  for  the  payment  of  pi;irt  The  ne- 
gotiaticm  continued  until  the  third  pf  November,  and  was  then  only, 
not  completed  fro^  John  M^NieKs  inability  to.  pay  the  cash,  which 
he  had  in  the  first  instance  offered.''  The  counsel  for  the  defendant 
objected  to  the  admissibility  of  this  evidence,  upon  the  ground  that 
it  was  merely  an  offer  on  the.  part  of  the  defendant  to  buy  his 
peace,  in  the  course  of  a.  negotiation  for  the  sipttlement  of  the  claimpf 
the  plaintiff^  which  had  fkiled.  The  objection  was  overruled  by  ;the 
court,  and  the  evidence  given  to  the  jury.  The  defendaAt  excepted 
to  this  opinion  of  the  court' 

The  notes,  (which  were  endorsed  In  blank)  together  with  the  evi- 
dence above  stat^,  was  the  only  testimony  givep  in  the  cause. 
The  plaintiff  offered  no  evidence  to  prove  the  handwriting  of  the 
drawer  or  endoi:sers;  and  no  evidence  was  offered  by  the  defendant 
The  defendant  thereupon  moved  the  court  to  Instruct  the  jury: 
Ist  That  the  evidence  given  on  the  part  of  the  plaintiff;  was  not  suf- 
ficient to  entitle  him  to  recover  on  the  three  notes,  on  which  he. 
had  declared  as  endorsee;  without  proving  the  endorsemienis  of  the 
payees  mentioned  in  the  said  notes,  2d*  That  if  the  jury  believed 
the  acknowledgment  abovementioned  to  have  been  made  by  the  de- 
fendant, in  the  course  of  a  negotiation  with  the  plaintifi^  or  his  at- 
torney, for  a  compromise,  which  had  failed;  and  for  the  purpose  of 
buying  his  peace  by  such  compromise;  that  such  acknowledgment 
was  not  sufficient  to  entitle  the  plaintiff  to  recover  on  the  three 
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notes,  OD  which  he  9ued  as  endorsee,  without  proving  th^  endorse- 
ment of  the  payees.  A  third  prajer  was  also  mad^.whjch  is.  the 
same  in  substance  with  the  first  Hie  court  refused  to  ^ye;the  in- 
structions asked  for  by  the  defendant,  and  directed  the  jury,  that  the 
evidence  was  sufficient  to  entitle  the  plaintiff  to  recover;  To  thesf 
opinions  and  to  the  instruction  of  the  courts  the  defendaittt  e^cetpted; 
and  the  case  has  been  brought  here  for  the  revision  of  this  Court. 

We  think  the  circuit  court  wa^.  right  in  admitting  the  evidence 
above  stated.  There  does  not  appear  tohave  been  «ny  dispute  be- 
tween the  parties,  as  to  the  amount  due  on  the  notes^.nor  aa  to  the 
plaintiff's  right  to  receive'  it  The  negotiation  as  disclosed  in  the 
testimony,  was  altogether  concerning  the  time  of  payment,  and  no( 
in  relation  to  the  amount  to  be  paid)  and  the  defendant,  in  the  course 
of  that  negotiation,  admitted  the  debt;  and  offered  to  confess  judg- 
ment for  it  in  the  suit  then  pending,  provided  tiifie  wa$t  given  to  hini 
for  the  payment  of  a  part  This  was' the  acknowledgment  of « a  fact 
by  the  defendant,  and-  not  an  offer  to  buy  bis  peace,  and  we  tbink 
the  testimony  Wais  properly,  received;  although  the  admission  wad 
made  pending  a  negotiation  tb  enlar.ee  the  time  of  payment  The 
ease  does  not  come  within. the  .reason  or  the  principle  Whic(h  ek-  . 
dudes  offers  to  pay,  made  by  way  of  compromise  upon  a  disputed 
claim,  and  to  buy  peace. 

We  concur,  also,  with  the  circuit  coiirt,  in  the  instructions  given 
to  the  jury  after  the  testimony  was  admitted.  The  plaintiff  was  in 
possession  of  the*  notes  etidorsed  in  blank.  The  admission  of  the 
defendant  of  his  liability  for  the  amount,  and  his  offer  to  confess  a- 
judgment,  was  an  admission  of  the  plaintiff's  right  to  the  money  due 
on  the  notes;  and,  consequently,  was  an  acknowledgment  that  he  was 
-the  maker  of  the  notes,  and  that  they  had  be^n  legally  transferred  to 
the  plaintiff.  There  could,  therefore,  be  no  necessity  for  proving 
the  endorsements;  because  that  proof  would  have  established  nothing 
more  than  what  had  already  been  proved  by  the  admissions  of 
the  defendants  For,  be  could  not  have  been  indebted  to  the  plain- 
tiff on  these  notes,  unless  be  was  the  maker  of  them,  and  unless 
they  had  also  been  legally  transferred  to  the  pltuntiff. 

This  view  of  the  subject  disposes  of  the  first  and  third  instruc- 
tions, asked  for  by  the  defendant 

As  relates  to  the  second  prayer,  the  court  would  unquestionably 
have  been  bound  to  give  it,  if  there  had  been  any  testimony  from 
which  the  jury  could  have  inferred  that  the  admission  in  question 
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was  made  aa  an  ofii^  jof  compromise,  and  to  buy  bia  peace.  But  we 
aee  nothing  in  tbe  evidence  from  wbicb  such  an  inference  pould 
have  been  drawn.  There  tloes  not  -appear  to  have  been  any  negotia- 
tion concerning  the  amount  of  the  debt,  or  tbe  plaintiff's  right  to  re? 
ceive  it;  and  the  court  is  not  bound  to  give  an  hypothetical  direc- 
tion to  the  jury;  and  to  leave  it  to  them  to  find  a  fact,  where  no 
evidence  of  such  fact  is  offered,  nor  any  evidence  from  which  it  can 
be  inferred.  Such  being  the  case  here,  we  think  the  court  did  not 
err  in  refusing  this  direction. 

The  same  reasoning  applies  to  the  direction  which  the  court  gave. 
If  there  had  been  any  evidence  conducing  to  prove  the  fact  insisted 
on  by  the  defendant,  the  jury  were  certainly  the  proper  judges  of  its 
sufficiency ;  and  the  court  could  not,  without  encroaching  on  the  pro- 
vince of  the  jury,  have  instructed  them  on  that  point  But  there 
was  no  contradictory  testimony,  nor  any  question  in  relation  to  the 
credibility  of  the  witness.'  The  facts  as  stated  by  him  were  not  con- 
troverted ;  and  in  this  state  of  the  evidence,  the  counsel  for  the  de- 
fendant, in  his  third  prayer,  moved  the  court  to  instruct  the  jury, 
that  the  acknowledgment  so  proved  was  not  sufficient  to  en  title,  the 
plaintiff  to  recover,  without  proof  of  the  endorsements  of  the  payees. 
The  point  thus  presented  to  the  circuit  court,  was  upon  the  legal 
sufficiency  of  the  evidence;  the  counsel  for  the  defendant  insisting, 
that  notwithstanding  the  admissions  of  the  party,  that  he  owed  the 
money  on  the  notes,  and  his  offer  to  confess  a  judgment  to  the  plain- 
tiff for  the  amount,  yet  the  law  required  the  plaintiff  to  go  further, 
aiid  to  prove  the  endorsements  of  the  payees,  before  he  could  entitle 
himself  to  recover.  In  other  words,  the  point  was  raised,  whether 
the  admissions  of  a  defendant,  when  proved  by  competent  testimony, 
are  sufficient  evidence  of  the  transfer  of  negotiable  paper,  without 
proof  of  the  handwriting  of  the  payee.  It  is  in  answer  to  this 
prayer,  that  the  court  instructed  the  jury  that  the  evidence  was  suf- 
ficient The  question  submitted  to  the  court,  was  a  question  .of  law; 
scription,  to  establish  a  particular  fact  And  whether  it  was  legally 
and  turned  upon  the  legal  sufficiency  of  evidence  of  a  certain  de- 
sufficient  for  that  purpose  or  not;  or  whether  the  lawrequired  higher 
or  different  evidence;  was  a  question  for  the  court,  and  not  for  the 
jury.  The  point  had,  in  effect,  been  decided  by  Jhe  opinion  of  the 
court  on  the  defendant's  first  prayer;  and. was  properly  and  correct- 
ly decided. 

There  is  another  ground  upon  which,  we  think,  that  the  court 
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were  right  in  refusing  to  instruct  the  jury,  that  it  was  incumbent  on 
the  plaintiff  to  prove  the  endorsement  on  the  notes  purporting  to 
have  been  made  by  the  payees.  By  an  act  of  the  legislature  of 
Georgia,  passed  on  the  1 5th  of  December>  1810,  Prince's  Digest  of 
the  Laws  of  Georgia,  p.  144,  it  is  enacted,  '^  that  in  all  9ases  brought 
by  $tny  endorsee  or  endorsees,  assignee  or  assignees,  on  any  biH, 
bond,  or  note,  before  any  court  of  law  or  equity,  in  this  state,*  the 
assignment  or  endorsement,  without  regard  to  the  form  thereof,  shall 
be^siifficieYit  evidence  of  the  transfer  thereof;  and  the  said  bond;  bill, 
or  note  shall  be  admitted  as  evidence,  without  the  necessity  of  proving 
the  handwriting  of  the  assignor  or  assignors,  endorser  or  endorsers; 
any  law,  usage  or  custpm  to  the  contrary  notwithstanding." 

In  a  suit,  therefore,  in  the  state  courts,  there  would  have  been  no 
necessity  for  proving  the  handwritings  of  the  endorsers;, and  the 
endorsements  themselves  would  have  been  prima  facie  evidence  that, 
the  notes  in  question  had  been  transferred  to^  the  plaintiff;  he  being 
in  possession  of  the  notes,  and  the  endorsements  of  the  payers 
appearing  thereon  in  blank. 

The  34th  section  of  the  judiciary  act,  establishing  the  courts  of 
the  United  States,  (1789,  ch.  20,)  provides, "  that  the  laws  of  the 
several  states,  except  where  the  constitution,  treaties,  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common,  law,  in  the  courts  of  the 
United  States,  in  cases  where  they  apply." 

We  do  not  perceive  any  sufficient  reason  for  so  construing  this 
act  of  congress  as  to  exclude  from  its  provisions  those  statutes  of  the 
several  states  which  prescribe  rules  of  evidence,  in  civil  cases,  in 
trials  at  common  law.  Indeed,  it  would  be  difficult  to  make  the 
laws  of  the  state,  in  relation  to  the  rights  of  property,  the  rul&  of 
decision  in  the  circuit  courts;  without  associating  with  them  the  laws 
of  the  same  state,  prescribing  the  rules  of  evidence  by  which  the 
rights  of  property  must  be  decided.  How  could  the  courts  of  the 
United  States  decide  whether  property  had  been  legally  transferred, 
unless  the^  resorted  to  the  laws  of  the  state  to  ascertain  by  what 
evidence  the  transfer  musl  be  established  ?  In  some  cases,  the  laws 
of  the  states  require  written  evidence;  in  others,  it  dispenses  with  it, 
and  permits  the  party  to  prove  his  case  by  parol  testimony:  and  what 
rule  of  evidence  could  the  courts  of  the  United  States  adopt,  to  decide 
H  question  of  property,  but  the  rule  which  the  legislature  of  the  state 
has  prescribed?  The  object  of  the  law  of  congress  was  to  make  the 
Vol,  XIL— M 

Digitized  by  VjOOQIC 


§0  SUPREME  COURT. 

[M'ITmI  w,  Holbrook.] 
niles  of  deei8ioii8»in  the  courts  of  the  United  States,  the  stme  with 
tiiose  of  the  states;  taking  care  to  preserve  the  rights  of  the  United 
States  by  the  exceptions  contained  in  the  same  section.    Justice  to 
the  citizens  of  the  several  states  required  this  to  be  done;  and  the 
natural  import  of  the  words  used  in  the  act  of  congress,  includes  the 
laws  in  relation  to  evidence^  as  well  as  the  laws  in  relation  to  property. 
We  think  they  are  both  embraced  in  it:  and  as,  by  a  law  of  Greorgia, 
the  endorsement  on  these  notes  was  n\ade  prima  facie  evidence  that 
they  had  been  so  endorsed  by  the.  proper  party,  we  think  the  circuit 
court  were  bound  to  regard  this  law  as  a  rule  of  evidence.     It  dis- 
pensed with  the  proof  which  the  defendant  insisted  bn;  and  the 
circuit  court,  on  that  ground,  were  right  in  refusing  the  prayen^  of 
tiie  defendant,  which  required  proof  of  these  endorsements.     Upon 
the  production  .of  the  notes,  the  plaintiff  was  entitled  to  recover 
without  the  aid  of  the  parol  evidence;  which  is  the  subject  of  all  the 
defendant's  exceptions.     For  this  reason,  independently  of  the  prin- 
ciples herein  before  stated,  we  think  the  judgment  of  the  circuit  court 
below,  ought  to  be  aflSrmed. 

The  defendant  in  error  has  moved  the  Court  to  allow  hiin  ten  per 
cent  damages,  under  the  17th  rule  of  the  court,  which  provides,  that 
when  a  writ  of  error  shall  appear  to  have  been  sued  out  merely  for 
delay;  damages  shall  be  awarded  at  the  rate  of  ten  per  cent  per 
annum,  on  the  amount  of  the  judgment  We  do  not  consider  this 
case  as  one  of  that  description:  and  therefore . a^  ard  nothing  more 
than  the  ordinary  interest  of  six  per  cent 


This  cause  came,  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Georgia, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is  adjudged 
and  ordered  by  this  Court,  that  the  judgmentof  the  said  circuit  court 
in  this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  per  annum. 
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The  Mator,  Rxcobder,  Aldbrj^ek,  and  Commok  Couitcil  or 

OEORQETOWN9  APPELLANTS  V.  The   ALEXANDRIA;  CaNAL,  OoM- 

PANT,  AND  William  Turnbull,  APPEiO^Efl* 

A  InU  w«f  filed  bj  the  Corpontion  of  Geor^town,  on  behalf  of  themielTee  and  the 
eitiiens  of  Georgetown,  againi t  the  AlezaQdria  Canal  Company ;  i tating  that  the 
company  were  conatruettng  an  aqueduct  acroas  the  Potomac  riyer,  within  the  eto* 
pOrate  limits  of  Georgetown;  that  the  Potomac  was  a  public  highway;  and  that 
the  fiee  tub  of  the  river  was  eecored  to  all  penons  reaiding  on  the  border  .of  the 
rirer,  or  interested  in  its  navigation,  by  the  compact  of  1785,  between  Virginia  and 
Maryland.  The  aqueduct,  with  the  wdrka  of  the  Alexandria  CanaF  Company,  the 
biQ  stated,  obstructed  the  navigation  of  the  river,  and  injured  the  owners  of  whaif 
property  on  the  same.  The  bill  asked  an  injunction  to  stay  the  further  proceed- 
ings of  4be  defendants,  and  for  other  relief.  The  Alexandria  Canal  Company,  in- 
corporated, by  congress,  denied  the  right  of  the  Corporation  of  Georgetown  to 
interfere  in  the  matter)  denied  that  their  works  are.  within  the  corporate  limits  of 
Georgetown;  and  that  the  Court  has  jurisdiction  to  interfere,  or  can  restrain  them 
ftom  prpeeoating  their  works  under  their  charter:  averring  they  ha,ve  not  transcend- 
ed the  power  granted  to,  them  by  congress,  on  the  90th  of  May,  1830.  The  ci^ult 
court  dismissed  the  bill;  and,  on  an  appeal  to  the  Supreme  Court,  the  decree  of 
the  circuit  court  was  affirmed. 

The  compact  between  Virginia  and  Maryland,  in  1785,  was  made  by  the  two  states, 
in  iheir  chartoter  uf  staiee.  The-  citixens,  individually,  of  both  commonwbalths, 
were  subject  to  all  the.bbligations,and  entitled  to  all  the  benefits  conferred  by  that 
oompact  But  the  oitiaens  of  each,  individuiilly,  were,  in  no  jtwt  sense,  the  parties 
te  it  These  parties  were  the;  two. states  of  which  they  wbre  citixeiMi.  The  same 
power  which  establlehed  it,  was  competent  to  anndl  or  to  modify  it  Vli^ia  and 
Maiylioid,  if  they  had  retained  the  portions  of  territory  which  respectively  belongs 
ed  to  tiiem»  on  the  right  and  left  buiks  of  the  toiomao;  ooulJ  have  so  far  modified 
tl^  compact,  as  to  have  agreed  to  change  any  or.  all  of  its  stipul^ons.  They 
oMdd,  by  their  joint  wtll,  ha>e  made  any  improvements  which  they  choee;  either 
by  ^sanals  almig  the  margin  of  the  river;  or  bylbridges  or  aqueducts  -across  it ;  or  iii 
any  other  manner  whatsoever.  When  they  ceded  to  congren  the  portioiis  of  the 
tfiritory  embracing- the  Potomac  river  within  their  limits,  whatever  the  legisla- 
*  turee  of  Virginia  and  Maryland  could  have  done  by  their  joint  will,  after  that  cee* 
sidn^eould  be  done  by  congress,  subject  only  to  the  limitations  imposed  by  the  .acts 
erpesiioft. 

like  aei  of  ceqgress,  which  granted  the  charter  io  the  Alexandria  Canal  Company, 
is  in  an  degree  a  violation  of  the  compact  between  the  states  of  Virginia  and  Mary- 
land; 4>r  of  any  of  the  rights  that  the  citixens  pf  eitlier,  or  both  fftates,  claimed  as 
bising.  derived  ftom  it 

The  PotoaopB  river  is  a  hnvigable  stream,  or  part  of  Ihp  jm$  jmMicww;  aiid  any  ob- 
•Inietioit  to  iti  navigation  would,  upon  the  most  establTshed-  principles,  be  tLpmkUe 
mrissncs:  A  public  nuisance  being  the  subject  of  criminal  jurisdiction,  the  ordi- 
nary and  regular  proceeding  at  law,  is  by  indictment  or  infbrmation,  by  which  the 
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Buifance  may  be  abated ,  and  the  person  who  caused  it  may  be  punished.  A  eooit 
of  equity  may  take  jurisdiction  in  cases  of  public  nuisance,  by  an  information 
filed  by  th^  attorney  general.  If  sny  particular  individual  shoU  haye  sustained 
ipeeial  damage  from  the  erection  of  it,  he  inay  maintain  a  private. action  for  such 
special  damage;  because,  to  that  extent,  he  has  suffered  beyond  his  portion  of  in- 
Jury,  in  common  with  tlie  community  at  large. 

While  it  is  admitted  by  all,  that  the  jurisdiction  of  a  coort  ef  equity,  in  cases  of 
nnisance,  is  confessedly  one  of  delicacy,  and  accordingly  the  instances  of  its  exer- 
cise are  rare;  yet  it  may  be  exercised  in  those  cases  in  which  there  is  imminent 
danger,  of  irreparable  mischief,  before  the  tardiness  of  the  law  could  reach  it. 

There  are  cases  in  which  it  is  competent  for  some  persons  to  come  into  a  court  of 
equity  as  plaintiffii,  for, themselves  and  others,  having  similar  interests.  Such  is 
the  familiar  example  of  what  is  called  a  creditors'  bill.  But,  in  all  these  cases, 
the  parties  have  an  interest  in  the  subject  matter,. which  enables  them  to  sue;  and 
the  others  are  treated  as  a  kind. of  plaintlfi  with  those  named,  although  they 
themselves  are  not  named. 


ON  appeal  from  the  circuit  court  of  the  TJnited' States,  tor  the  county 
of  Washington,  in  the  District  of  Columbia. 

The  appellants  filed  their  hill  in  the  court  below,  in  July,  1836, 
stating,  in  substance,  that  they  were  deeply  interessted  in  the  tradeand 
navigation  of  the  Potomac  river,  a  common  highway;  the  unobstruct- 
ed use  of  which  is  secured  by  a  compact  in  1786,  between  the  states 
of  Virginia  and  Maryland.  That  the  appellees,  under  the  alleged 
authority  of  an  act  of  congress  of  the  26th  of  May,  1830,  are  engaged 
at  Georgetown,  and  within  its  corporate  limits,  in  constructing  an 
aqueduct  over  the  said  river.  That  the  said  aqueduct  is  designed  to 
rest  on  massive  stone  piers,  having  theii;  foundation  on  the  solid  ij)ck 
at  the  bottom  of  said  river.  That  to  build  said  piers  coffer  dams  are 
used  around  the  site  of  them,  with  a  double  row  of  piling,'  the  inner 
and  outer  rows, of  piling  twelve  or  thirteen  feet  apart  That  the  appel- 
lees have. finished  one  pier.  .  That  in  building  it,  they  filled  up  the 
space  between  the  inner  and  outer  rows  of  piling  with  clay  and  earth. 
The  appellants  expressed  fears,  that  the  clay  so  used,  would  injure 
the  harbour  of  the  townand  channel  of  the  river;  but  they  were  as- 
sured b^  the  appellees  that  the  clay  so  used,  on  cpmpleting  the  pier, 
should  be  taken  away,  and  not  permitted  to  be  swept  into  the=  har- 
bour and  river.  The  bill  further  states,  that,  in  the  construction  of 
the  second  pier,  then  in  progress,  the  appellees  not  only  used  clay  be- 
tween said  rows  of  piling,  but  threw  large  masses  of  clay  and  earth 
into  the  open  river,  outside  the  outer  row  of  piles;  that  the  current 
of  said'river  and  freshets,  to  which  it  was  subject,  had  swept  and 
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would  sweep  said  clay  aod  earth  into  the  channel  and  harbour;  and 
bad  materially  injured  and  would  injure  said  channel  and  harbour. 
That  the  appellants  had  expended  large  sums  of  money,  (in  part  grant- 
ed to  them  by  congress,)  in  deepening  the  channel  of  the  river  below 
the  town;  and  that  the  depth  of  water  had  been  materially  lessened^ 
caused  in  part,  and  materially,  by  the  said  works  of  the  appellees. 

The  bill  further  .states,  that  the  appellants,  before  filibg  their  bill 
remonstrated  against  the  use  of  said  clay  and  earth  in  the  open  river, 
outside  the  dams,  to  the  officer  in  charge  of  the  work ;  but  he  asserted 
his  right  so  to  use  it,  and  would  use  it  when  the  safety  of  his  works 
in  his  judgment,  required;  and  was  so  instructed  by  his  principals. 

.  Th^  bill  further  stated  that  the  appellants  had  reason  to  believe,  and 
did  believe,  that  the  said  operation  would  be  renewed,  in  the  construc- 
tion of  the  six  Of  more  remaining  piers  of  the  aqueduct,  if  not  arrest- 
ed by  the  order  of  the  court;  to  the  manifest  injury,  if  not  ruin,  o^ 
their  harbour  and  channel.  The  bill  further  averred  that  the  appellees 
were  without  sufficient  means  to  complete  the  work,  and  called  for  a 
statement  of  their  funds.  The  bill  also  av  /red  the  charter  of  the 
appellees,  of  May,  1830,  to  be  unconstitutional,  because  it  obstructed 
navig^on.  It  prayed  a  perpetual  injunction  against  the  appellees 
in  the  use  of  clay  and  e^h,  inside  or  outside  the  dams;  and  against 
the  progress  of  the  work  so  conducted,  in  which  they  were  engaged; 
and  for  further  relief,  &c.  &c 

The  answer  denied  the  right  of  the  appellants  to  sue,  and  the  juris- 
diction of  Ae  court,  to  enjoin  for  a  public  nuisance;  and  to  give  th^ 
ifelief  prayed:  denied  that  there  was  any  injury,  or  damage;  and  if 
any,  that  it  was  within  the  corporate  limits  of  Georgetown;  and  aver- 
red the  validity  of  the  act  of  congress,  of  26th  May,  1830,  and  their 
right  to  proceed  under  it  The  inswer  avers  that  the  said  charter 
was  granted  with  the  knowledge  and  acquiescence  of  Georgetown; 
that  a  large  amount  of  money  had  been  obtained  and  expended  on  Uie 
work;  and  that  appellees  confidently  believed,  an  ample  amount 
had  been,  and  would  be  furnished  to  complete  it  They  further  aver- 
red, that  they  had  employed  skilful  and  scientific  engineers;  that 
they  had  adopted  the  most  approved  plan,  (as  set  forth. in  the 
bill;)  and  that  if  any  injury  had  occurred,  or  should  occur  to  the 
river  or  harbour  of  Georgetown,  which  they  denied,  it  was  the  neces- 
sary and  inevitable  result  of  the  work  itself.  The  answer  admits, 
that,  in  building  the  second  pier,  in  consequence  of  a  freshet  in  June, 
1836,  alleged  to  have  swept  ofi*  the  original  depdsite  at  the  bottom 
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pf  the  riVer  round  the  pier,  and  thereby  looaemn^^the  oater  piles  of 
.thi6  dam,  they  did  throw  in  clay  outside  the  outer  rows*  dT  piles,  to 
replace  said  depositee  that  it  was  necessary  to  do  so,  and-  the  only 
practicable  means  iCr  save  their  work:  that  it  was  an  emergency  not 
likely  again  to  arise;  and  that  it  did  not  and  could  not  produce  the 
inischiefs  allegedf  and  apprehended  by  the  complainants.  Toso  much 
of  the.  bill  as 'averred  the  financial  inability  of  appellees-* to  complete 
the  work,  and  called  for  a  development  of  their  resources,  they  de- 
murred. i^rooC  was  taken  on  both  sides, 'and  filed  witii  the  bill  and 
answer;  the  general  replication  filed,  ai^d  th^  caqse  by  Consent  set*  for 
final  hcsoring.  The  court  below  refused  to  grant  the  injunction,  and 
th^  reliisf  prayed,  and  dismissed  the  bill:  and  the  appellants  there- 
upon appealed  to  this  Court 

The  case  was  argued  by  Mr.  Key,  for  the  appellants;  and  by 
Coxeand  Mr.  Jones,  for  the  appellees. 

For  .the  appellants,  it  was  contended :  1.  That  the  court  erred  in 
refusing  to  grant  the  relief  prayed  for.  y^ 

8.  Because*  a  wanton  and  irreparable  injury  to  the  navigation  c^ 
the  river,  results  from. the  manner  of  the  defendants'. construction  of 
their  work. 

3.  Because,  by  the  compact  between  Maryland  and  Virginia,  of 
178^,  and  by  the  acl  of  cessiop,  of  1791;  the  free  navigation  of  the 
river  Potomac,  add  the  rights  of  Ihe  citizens  of  Maryland  and  Vir- 
gbia,  and  of  the  difttrict,  were  secured. 

4.  ,If  the  charter  authorizes  the  erection,  of  works  which  destroy 
the  rights  and  property  of  the  complainants,-  it  is  void,  as  against  die 
constitution  of  the  United  States;  no  compensation  being  provided 
fbr  suich  injuries  by  the  charter.  . 

Mr.  Justice  Babbour  delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  a  dt^cree  of  the  circuit  Court  of  the  United 
StateiB  for  the  county  of  Washington,  in  the  District  of  Columbia, 
dismissing  the  appellants'  bill. 

The  appellants  filed  their  bill  in  the  court  below,  in  behalf  of 
themselves  and  the  citizens  of  Georgetown,  against  the  appellees; 
containing  variouis  allegation^  the  material  parts  oi  which,  are  sub- 
stantially these:  That  the  appellees,  who  were  defendants  in  the 
court  below,  h^d  been,  and  then  were  engaged  in  constructing  an 
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aqueduct  over  the  Potomac  river,  at  Georgetown,  within  its  cor*- 
porate  limits,  immediately  above,  and  west  of  the  principal  public 
and  private  wharves  of  the  town;  that  the  Potomac  ri?^,  above 
and  below  the  aqueduct,  continuously  outward  to  the  sea,  was  a 
public  navigable  highway;  that  the  free  use  of  that  river  was 
secured  to  all  the  people,  residing  on  its  borders  pr  interested  in  its 
navigation,  by  a  compact  bet,ween  the  states  of  Virginia  and  Mary- 
land, in'  tlie  year  1785;  that  Georgetown  deriveid  its  chief  Support 
and  prosperity  from. the  trade  of  the  Potomac;  that  large  sums  of 
money  had  been  expended  by  the  complainants,  at  the  wharves  of 
the  town,  in  deepening  the  water  on  the  bar  across  the  main  channel, 
immediately  below  the  town,  and  north  and  west  of  the  long,  bridge 
across  t^e  Potomac;  that  the  defendants  had  constructed  one* massive 
stone  pier,  and  were  about  to  construct  others;  that  by  the  Use  of  day 
and  earth  thrown  in,  to  make  close  certain  coffer  dams,  used  by  tbe 
defendants  in  .the  construction  of  the  piers,  the  harbour  has  been  in- 
jured, and  the  4epth  of  water  in  the  cut  or  channel  through  the  -bar 
below  the  town,  has  been  diminished  already,  and  that  ttiey  appre- 
hend serious  injury  in  future  from  the  same  causes;  that  by  the  con- 
struction of  their  piers,  of  stone,  and  in  such  a- way,, as  greatly  to  in- 
crease the  force  of  the  current,  other  earth  and  mud  have  been,  and 
will  be  washed  down  by  the  velocity  of  the  cun^eht,  so  as  to  injure 
the  wharves  and  harbour  of  the  town,  apd  impair  the  navigation  of 
the  river.  The  bill  eharges,  that  the  aqueduct  can  be  constructcfd 
without  the 'use  of  clay  and  earthy  from  which  so  much  injury  is 
apprehended.  It  pl*oceeds  to  state,  in  minute  detail,  the  nature  attd 
character  of  the  injury  apprehended'  to  the  harbour,  whales,  and 
navigation;  and  concludes  witli  a  prayer  for  an  injunction  prohibiting 
the  defendants  from  further.depositing  earth  and  clay  in  the  Potomac 
river,  outside,  or  inside  their  coffer  dams,  ot  otherwise,  to  the  injury 
of  the  navigation  of  the  river  and  the  harbour  of  Georgetown;  and 
with  a  prayer  also  for  general  relie£ 

The  defendants  answerej^  denying  that  the  complainants,  the  Cor- 
poration of  Greorgetown,  had  any  right,  title,  of  interest  in  the  waters 
of  the  Potoniac  river,  which  they  aver  to  be  a  public  navi^ble  river, 
and  a  copnmon  highway;  they  deny  that  the  works,  in  the  con- 
struction of  which  they  are  engaged,  are  within  the  corporate  limits 
of  Georgetown;  they  deny  the  right  of  the  Corporation  of  George^ 
town,  to  file  the  bill  in  behalf  of  the  citizens  of  the  town;  they  deny 
the  jurisdiction  of  a  court  of  equity,  over  nuisances  in  public  rivers 
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and  highways;  and  also  its  power  to  enjoin  them  from  the  prosecu- 
tion of  the  works  in  which  they  are  engaged,  under  their  charter; 
they  insist,  that  congress  had  full  power  to  grant  to  them  the  charter 
of  incorporation,  and*  to  authorize  the  construction  of  the  works  in 
which  they  are  engaged.  They  aver  that  they  have  not  transcended 
the  power  conferred  by  their  charter,  which  was  granted  to  them  by 
an  act  .of  congress,  passed  on  the  26th  of  May,  ISSd;  which  they 
exhibit  as  part  of  their  answer.  They  then  |>roceed  to  answer  the 
bill  at  large  upon  its  merits. 

It  is  unnecessary  to  st^te  the  evidence  in  the  case;  because'  Our 
opinion  is  founded  upon  considerations,  independent  of  the  facts 
which  that  evidence  was  intended  to  prove. 

We  shall  forbear  also  from  any  expression  of  opinion  upon  some 
of  the  topics  discussed  at  the  bar;  because,, whilst  they  are  important 
in  their  character,  they  have  no  bearing  upon  the  principles  Qn  which 
our  judgment  proceeds. 

We  wiU  now  very  briefly  gtate  them,  and  the  conclusions  which 
necessarily  flow  from  them.  The  compact  made  in  the  year  1785, 
between  Virginia  and  Maryland,  was  made  by  the  twd  states,  in  their 
character  as  states.  The  citizens,  individually,  of  both  common- 
wealths, were  subject  to  all  the  obligations  imposed,  and  entitled  to 
all  the  benefits  conferred  by  that  compact  But  the  citizens  as  such; 
individually,  were  in  no  just  sense  the  parties  to  it:  those  parties  were 
the  two  states;  of  which  they  were  citizens.  The  same  power  which 
est^iblished  it,  was  competent  either  to  annul  or  to  modify  it  Vir- 
ginia aiid  Maryland,  then,  if  they  had  retained  the  portions  of  terri- 
tory respectively  belonging  to  them  on  the  right  And  left  banks  of 
the  Potomac;  could  have  so  far  modified  this  compact  as  to  have 
agreed  to  change  any  or  all  of  its  stipulations.  They  could,  by  the  r 
joint  will,  have  made  any  impiovement  which  they  chose)  either  b^. 
canals  along  the  margin  of  the  river,  or  by  bridges  or  aqueducts 
across  it,  or  in  any  other  manner  whatsoever 

When  they  ceded  to  congress  the  portions  of  their  territory,  em- 
bracing the  Potomac  river,  within  their  limits,  what'^ever  the  legis- 
latures of  Virginia  and  Maryland  could  have  done  by  their  joint  will, 
after  that  cession  could  be  done  by  congress;  subject  only  to  the 
limitations  imposed  by  the  acts  of  cession. 

W^  are  satisfied,  then,  that  the  act  of  coogress,  which  granted  the 
charter  to  the  Alexandria  Canal  Company,  is  in  no  degree  a  violation 
of  the  compact  between  the  states  of  Virginia  and  Maryland,  or  of 
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any  rights  that  the  citizens  of  either,  or  both  sutes,  claimed  as  being 
derived  from  it 

Congress  then,  having  the  power,  authorized  the  Alexandria  Canal 
Company  ^  to  cut  canals,  erect  dams,  open  .feeders,  construct  locks, 
and  perform  such  other  works,  as  they  shall  judge  necessary  and  -ex- 
pedient, for  completing  a  canal,  from  the  termination  or  bther  point 
on  the  Chesapeake  and  Ohio  Canal,  to  such  place  in  the  town  of 
Alexandria,  as  the  board  of  directors  shall  appoint '^  Now,  as  one  of 
its  terminii  was  authorized  to  be,  either  the  termination  or  some' 
other  point  on  the  Chesapeake  and  Ohio  Canal,  and  the  other  some 
place  in  the  town  of  Alexandria;  ^ and  |is  the  Potomac  lies  between 
these  terminii;  the  authority  to  construct  an  aqueduct  was  granted  * 
ex  necessitate.  But,  if  certainty  required' to  be  made  more  certtitif 
this  is  done  by  the  language  of  the  ninth  and  fourteenth  sections 
of  the  act  of  May  26th;  1830,  granting  the  charter;  in  both  of  Which 
the  term  aqueducts  is  used,  in  such  a  manner  as  incoQtestahly  to 
prove,  that  congress  considered  the  power  to  construct  them  as  given 
by  the  charter. 

If,  then,  as  we.  have  said,  congress  had.  power  to  authorize  the 
construction  of  an  aqueduct  across  the  Potomac;  if  so  having  the 
power,  they  have  given  to  the  Alexandria  CiM^al  Company  the 
.authority  to  construct  it;  and  if,  in  the  construction,  that  company 
has  not  exceeded  the  authority  given  them,  father  in  the  thing  done, 
or  in  the  manner  of  doing  it,  io  as  to  proitice  the  least  injury  or 
inconvenience  practicable,  consistently  with  the  execution  of  the 
work;  it  would  be  difficult,  as  a  legal  proposition,  to  predicate  of 
such  a  work^that^t  was  unlawful,  or  that  it  was  a  nuisance;  so  as  to 
justify  a  court  in  interfering  to  prevent  its  progress  towards  com- 
pletion. 

It  is  unnecessary,  however,  to  prosecute  this  inquiry,  because 
there  is  a  view  of  this  subject  which  we.  think  decisive  of  the  case. 

Were  it  even  admitted  that  the  Canal  Company  had  exceeded  the 
authority  under  which  they  are  acting,  nevertheless,  as  the  Potomac 
river  is  a  navigable  stream,  a  part  of  the  jus  publicum,  any  obstruC" 
tion  to  its  navigation  would,  upon  the  most  established  principles,  be 
what  is  declared  by  law  to  be  a  public  nuisance.  A  public  nuisance 
being  the  subject  of  criminal  jurisdiction,  the  ordinary  and  regular 
proceeding  at  law  is  by  indictment  or  information,  by  which  the 
nuisapce  may  be  abated;  and  the  person  who  caused  it  may  be 
punished.  If  any  particular  individual  shall  have  sustained  special 
Vol.  XII.— N 
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damage  from  the  erection  of  it,  be  may  maintain  a  priyate  action  for 
such  apecud'  damage;  because  to  that  extent  he  has  suffered  beyond 
his'  portion  of  injury,  in  common  with  the  community  at  large.    5th 
i|ac  Abridg.  Nuisance,  B.  p.  51.    2d  Lord  Raym.  116^ 

Beudes  this  remedy  at  law,  it  is  now  settled,  that  a  court  of  equity 
may  take  jurisdiction  in  cases  of  public  nuisance,  by  an  information 
filed  by  the  attorney  general  This  jurisdiction  sc^ems  to  baye  be^n 
acted  on  with  great  cauti<m  and  hesitancy.  •  Thus,  it  is  said  by  the 
Chancellor,  in  18th  Vesey,  217,  that  the  instances  of  the  interposi- 
sition  of  the  court  weife  confined  and  rare.  He  referred,  as  to 
the  piiiicipal  authority  on  the  subject,  to  what  had  lieen  done  in  the 
couM  of  exchequer,  upon  the  diseussion  of  the  rij^t  of  the.  attorney 
general  by  some  species  of  information,  to  seek  on  the  equitable 
side  of  the  ceurt,  relief  as  to  nuisance,  and  preventive  relief! 

Chancellor  ELent  in  2d  John.  Chan.  382,  remarks,  that  the  equity^ 
jurisdiction,  in  cases  of  public  nuisance,  in  the  only  cases  in  which  it 
had  been  exercised,  that  i^,  in  cases  of  encroachment  on  the  king's 
soil,  had  lain  dormant  for  a  century  and  ^  half;  that  is,  from  Charles 
I.  down  to  the  year  1795. 

Yet  the  jurisdiction  has  been  finally  sustained;  upon  the  principle 
that  equity  can  gi^e  more  adequate  and  complete  relief,  than  can  be 
obtained  at  Jaw.  Whilst,  therefore,  it  is  admitted  by  all  that  it  is 
confessedly  one  of  delicacy;  and  accordingly,  the  instances  of  its 
exercise  are  rare,  yet  it  may  be  exercised  in  those  cases  iii  which 
there  is  imminent  danger  of  irreparable  mischief  before  the  tardiness 
of  the  law  could  reach  it 

The  court  of  equity,  also,  pursuing  the  analogy  of  the  law,  that  a 
party  may  maintain  a  private  action  for  special  damagey  even  in 
case  of  a  public  nuisance,  will  now  take  jurisdiction  in  case  of  a 
public  nuiance,  at  the  instance  <^f  a  private  person;  where  he  is  in 
imminent  danger  of  suffering  a  special  injury,  for  which,  under  the 
circumstances  of  the  case,  the  law  would  not  afford  an  adequate 
remedy.  Amongst  other  cases,  this  doctrine  is  laid  down  in  the 
case  of  Crowder  v.  Tinkler,  19  Vesey,  616.  In  that  case,  p.  622, 
the  chancellor  says,  ^  Upon  the  question  of  jurisdiction,  if  the  sub- 
ject wa9  represented  as  a  mere  public  nuisance,  I  could  not  interfere 
in  tI4s  case,  as  the  attorney  general  is  not  a  party;  and  if  he  was  a 
party  upon  the  dicta,  unless  it  was  clearly  a  public  nuisance  gene- 
rally, the  court  would  not  interpose  by  injunction  until  ithad  been 
tried  at  law.    The  complaint  is,  therefore,  to  be  considered  as  of  not 


Digitized  by 


Google 


JANUART  TBRM,  1838.  M 

[dtf  of  Oeorgvtown  t.  The  Alezmdrift  Cmal  Comgmay,  Sic,] 
m  pablie  noiMtnce  simply ;  but  what,  foeiog  so  ia  its  nature,  is  attended 
witii  extreme  probability  of  irreparable  injury  to  the  proper^  of  the  ' 
plaintifls,  inchidingi  also,  dang^  to  their  existenb^;  and  on  si^ch  a 
case,  clearly  establii^ed,  I  do  not  hesitate  to  say  an  injunction  would 
be  granted.'' 

The  principle  is  ilso  distinctly  asserted  and  acted  on  by  Chancel- 
lor Kent,  in  the  case  of  Coming  and  others  v.  Jjowerre,  6  John. 
Chan.  489.  In  that  case,  a  bill  was  filed  foB  an  injunction  to  restrain 
the  defendant  from  obstructing  Vestry  street,  in  the  city  of  New 
York,  and  ayerriog  that  he  wai  building  a  house  upon*  that  street,  to 
the  great  injury  of  the  plainti£E^  as  owners  of  lots  on  and  adjoining 
that  Street;  and  that  Vestry  street  had  been  laid  out,  regulated  and 
paved,  for  about  twenty  years. 

The  injunction  was  granted:  One  Chancellor  said,  that  here  waa  a 
•pedal  grieyance  to  the  plaintifls,  affecting  the  enjoyment  of  their 
property  and  the  value  of  it  The  obstruction  was  not  only  a 
common  or  public  nuisance,  but  worked,  a  specia)  injury  to  the 
plaintiffs. 

The  principle  then  is,  that  in  case  of  a  public  nuisance,  wh'ere  sr 
bill  is  filed  by  a  private  person,  askiQg  for  relief  by  way  of  preven- 
tion, the  plaintiff*  cannot  maintain  a  stand  in  a  court  of  equity;  unless 
he  avers  a^J  proves  some  special  injury. 

With  this  principle  as  our  guide,  let  us  now  examine  the  preten- 
sions of  the  appellants  in  this  case.  Who  are  they?  Not,  indeed,  a 
private  person,  but  a  corporation.  They  profess  to  come  into  court 
for  thefcnselves,  and  for  the  citizens  of  Georgetown.  Now,  it  is  not 
even  pretended  that,  in  their  character  of  a  corporation  only,  they 
have  any  pow^r  or  authority  given  to  them  by  their  charter;  to  take 
care  of,  protect,  and  vindicate,  in  a  court  of  justice,  the  rij^ts  of  tiie 
citizens  of-  the  town,  in  the  enjoyment  of  their  property,  or  in  ire- 
moving  or  preventing  any  annoyance  to  it  Nor  does  such  a  power 
attach  to  them  in  their  corporate  character,  upon  any  principle  of  the 
law  in  relation  to  corporations.  The  complainants,  then,  must,  as 
in  the  case  of  private  persons,  to  maintain  their  position  in  a  court 
of  equity  for  relief  against  a  public  nuisance,  have  averred  and 
proved,  that  they  were  the  owners  of  property  liable  to  be  iaffected 
by  the  nuisance,  and  that,  in  point  of  fact,  were  so  affected,  so  as  that 
they  thereby  had  suffiered  a  special  damage.  Now,  tnere  is  no  such 
averment  in  this  bill.  The  appellants  seem  to  have  proceeded  on 
the  idea,  that  it  appertained  to  them,  as  the  corporate  authority  in 
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Georgetown,  to  take  care  of  and  protect  the  interests  of  the  citizens. 
In  this  idea  we  think  they  were  in  error;  and  that  they  cannot,  upon 
any  principle  of  law,  be  recognised  as  parties  competent  in  court  to 
represent  the  interests  of  the  cijtizens  of  Georgetown.  Nor  is  the 
diflBculty  obviated  by  associating  with  them  the  citizens  of  Greorge- 
town,:as  persons  in  whose  behaJf  they  sue.  There  are  indeed  cases, 
in  which  it  is  competent  for  some  persons  to  come  into  a  court  of 
equity,  as  plaintiffs  for  themselves  and  others,  having  similar  in- 
terests: such  is  the  familiar  example  of  what  is  called  a  creditors' 
bill.  But  in  that,  and  all  other  caaes  of  a  like  kind,  the  persons,  who 
by  name,  bring  the  suit,  and  constitute  the  parties  on  the  record,  have 
themselves  an  interest  in  the  subject  matter,  which  enables  them  to 
sue,  and  the  others  are  treated  as  a  kind  of  co-plaintiffs  with  those 
named,  although  they  themselves  are  not  named:  but  in  this  case,  it 
has  been  already  said,  that  the  appellants  have  no  such  interest  as 
enables  them  to  suef  in  their  own  name,  and  consequently  the  whole 
analogy  fails.  Moreover,  if  the  citizens  of  Georgetown  were  even 
parties,  on  the  record;  the  objection  would  equally  lie  against  them^ 
unless  they  could  show  a  special  damage  as  a  ground  to  stand  upon. 
With  these  views,  we  are  of  opinion  that  the  decree  of  the  court 
below,  dismissing  the  appellants'  bill,  is.  correct;  it  is  therefore  af- 
firmed, with  costs. 


This  cause  came  on 'to  be  heard  oh  the  transcript  of  *  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia^ holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  decreed  and  ordered  by  thift 
Court,  that  the  decree  of  the  said  circuit  court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 
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Francis  West  and  othsbs,  appellants  v.  Walter  Brabhear. 

A  defendant  in  an  appeal,  using  the  copy  of  the  cecord  received  frquv^e  circuit  court 
lodged  by  the  appellant,  cannot  have  the  appeal  docketed  and  dismiaaed,  underthe 
3Qth  role  of  the  court;  on  the  ground  that  the  appellant  haa  failed  to  comply  with 
the  27th  rule,  which  requires  a  bond  .to  be  given  to  the  el^rk  of  the  SftpVeme  Court, 
before  the  case  is  docketed.  He  roust,  ,t$"sQstain  a  "motion  to  dismiss  the  cause, 
produce  the  certifi^te  of  the  circuit  court  stating  the  cause ;  and  certifying  that 
such  an  appeal  has  been  duly  sued  out  and  allowed. 

APPEAL  from  the  circuit  court  for  the  district  of  Kentucky. 

On  a  motion  of  Mr.  Crittenden^  counsel  for  the  defendant,  to  dis- 
miss the  appeal. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court 

In  this  case  an  appeal  b^  beeq'  taken  from  the  decpee  of  the  cir- 
cuit court  for  the  eighth  circuit,  and  a  copy  of  the  record  in  due 
fortD  has  been  lodged  by  the  appellants  with  the  derk.  But  the 
case  has  not 'been  docketed,  because  the  appellants  have  not  filed  the 
bond  to  secure  the  fees  to  the  clerk  of  this  Court,  prescribed  by  the 
rule  No.  37,  adopted  at  January  term,  1831. 

Upon  the  record  brought  here  as  abovementioned,  the  appeUee 
has  moved  the  Court  for  leave  to  docket  and  dismiss  the  case,  under 
the  30th  rule.  We  think  this  cannot  be  done.  The  appellee,  upon 
producing  Ihe  certificate  from  th^  clerk  of  the  circuit  court,  as  re- 
quired by  the  30tb  rule  of  "this  Court,  stating  the  caute  and  certify- 
ing that  such  an  appeal  had  been  duly  sued  out  and  allowed,  will  be 
entitled  to  have  the  case  docketed  and  dismissed.  But  this  cannot 
'  be  done  on  the  record  brought  here  by  the  appellants. 

The  motion  is  therefore  overruled. 
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GbOROS  BbASTON,  OAmNIBHSS  OF  THB  ElKTOH  BaKK  OF  MaET- 

LAKD  v.  The  Fa&mbks'  Bauk  of  Dslawaes. 

Priority  of  tbo  United  Stalaa.  .  From  tho  kof ntfo  omplojod  in  the  fifth  eeotioB  of 
the  aot  of  oeofreM  of  March  3, 1797,  ^wlng  a  priority  to  debts  doe  to  the  United 
Statee,  and  the  conetmction  firen  to  it  by  the  Supreme  Court;  tbeie  rolee  are 
clearly  eetablithed:  Fint,  That  no  lien  io  created  by  the  ftatote.  Second,  The 
priority  eetablithed  can  noTcr  attach  while  the  debtor  continoes  the  owner,  and  in 
the  poeMMNon  of  the  property,  althoo^  he  may  be  unable  to  pay  all  hie  debts. 
Thirdly,  No  eridence  can  be  received  of  the  insoWenoy  of  the  debtor,  ontil  he  hae 
been  divested  of  his  property  in  one  of  the  modee  stated  in  the  secti<in>  Fourthly, 
Whenever  the  debtor  is  thus  divested  of  his  property,  the  person  who  b^comee  ip. 
vested  with  the  title,  is  thereby  made  a  trustee  for  the  United  States,  and  is  bound 
to  pay  the  debt  first,  out  of  the  proceeds  of  the  debtor's  property. 

All  debtors  to  the  U'nited  States,  whatever  their  chs,racter,  and  by  whatever  mode 
bound,  may  be  ftirly  included  within  the  language  need  in  the  fifth  eection  of  the 
act  of  congress.  And  it  is  manifeet  that  congress  intended  to  give  priority  of 
payment  to  the  United  S^tee  over  all  other  creditors,  in  the  casts  stated  therein. 
It  therefofe  iies  upon  those  who  claim  eiemptioo  from  the  o^rationof  the  statute, 
to  show  that  they  are  not  within 'its  provisions. 

Corporations  are  to  be  deemed  and  ^considered  ptrwant  within  the  provisions  of  the 
fifth  section  of. the  act  of  congrees  of  1797;  and  the  priority  of  the  United  Stalte 
exists  as  to  debts  due  by  them  to  the  United  States. 

An  attachment  at  the  suit  of  the  Farmers*  Bank  of  Delaware  was  issued 'against  the 
efiects  of  the  Elkton  Bank,  on  th6  2iih  of  September,  1830,  and  under  it  were 'at- 
tached the  ftinds  of  the  Elkton  Bank  in  the  hands  of  one  of  its  debtors.  On  the  8th 
dky  of  July,  1831 ,  an  attachment  was  issed  at  the  suit  of  the  United  States,  the  Uni- 
ted States  being  cieditors  of  the  Elkton  Bank,  and  it  was  laid  on  the  same  funds 
which  had  been  previously  attached  at  the  suit  of  the  Farmers*  Bank  of  Delaware.  . 
The  money  thus  attached  by  the' Farmers'  Bank  of  Delaware,  in  the  hands  of  a 
debtor  to  the  Elkton  Bank,  by  legal  process,  before  the  issuing  of  the  attachment 
in  behalf  of  the  United  States,  was  bound  for  the  debt  for  which  it  was  Ant  legal- 
ly attached,  by  a  writ,  which  is  in  the  nature  of  an  elocution;  and  the  right  of  a 
private  creditor  thus  acquired,  could  not  be  defeated  by  the  process  subsequently 
issued  at^e  suit  of  the  United  States.  If  the  district  court  of  the  United  Btates 
has  a  right  to  appoint  receivers  of  the  property  of  an  inedvcnt  bank  which  is  in- 
debted to  the  United  States,  for  the  purpose  of  having  the  property  of  the  bank 
collected  and  paid  over  to  latisfy  the  debt  doe  to  the  United 'States  by  the  bank; 
this  would  not  be  a  transfer  and  possesrion  of  the  property  of  the  bank,  within  the 
meaning  of  the  act  of  congress;  and  the  right  of  the  United  States  to  a  priority  of 
payment,  would  not  have  attached  to  the  funds  of  the  bank. 

The  legblature  of  Maryland  passed  an  act  authorizing  the  stockholders  of  the  Elk- 
ton Bank  to  elect  trustees,  who  were  to  take  possession  of  the  funds  and  property 
of  the  bank,  for  the  purposes  of  discharging  the  debts^  of  the  bank,' and  distributing 
the  residue  of  the  fVinds,  which  might  be  collected  by  them,  among  the  stocks 
holders.    This,  had  the  law  been  carried  intq  eflR^t,  wap  not  such  an  tssignment 
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of  all  the  property  of  the  bank  as  woald  entitle  the  United  Statea  to  a  pri6rity  of 
payment  out  of  the  funds  of  the  bank. 

No  one  can  be  diretted  of  hit  property,  by  any  mode  of  conveyatoce,  statutory  or 
otherwise,  unless,  at  the  same  time  and  by  the  same  conreyance,  the  grantee  be- 
comes invested  with  the  title.  The  moment  the  transfer  of  property  takes  place, 
the  person  taking  it,  whether  by  voluntary  ass^ment,  or  by  operation  of  law,  be> 
comes,  under  the  statute,  bound  to  the  United  States  for  the  faithful  performance 
of  the  trust. 

Tlie  caMs  of  The  United  States  ▼.  The  State  Bank  of  North  Carolina,  6  Peters,  29; 
The  United  Stetes  t.  Amedy,  11  Wheat.  382*,  6  Cond.  Rep.  362;  The  United 
Sutes  y.  Fisher,  2  Cranch,  338;  1  Cond.  Rep.  421 ;  The  United  States  y.  Hooe,  3 
Craned,  73;  2  Cond.  Rep.  458;  Price  y.  Bartlett,  8  Cranch,  431 ;  Conrad  y.  The 
Atlantic  Insurance  Company,  1  Peters,  439;  Conard  y.  Nicholl,  4  Peters,  306; 
Brent  y.  The  Bank  of  Washin^ny  10  Peters,  696;  Hunter  y.  The  United  States, 
5  Peters,  173:  dted. 

ERROR  to  the  court  of  appeala  of  the  eastern  shore  of  Maryland. 

This  suit  was  commenced  in  the  Cecil  county  court,  of  the  state 
of  Maryland,  in  September,  1830,  by  an  attachment  issued  at  the  in- 
stance of  the  Farmers'  Bank  of  Delaware  against  the  Elkton  Bank 
of  Maryland.  To  this  writ  the' sheriff  in  October,  1830,  returned  that 
he  had  goods  and  chattels,  rights  and  credits  of  the  defendants,  the 
Elkton  Bank  of  Maryland,  in  the  hands  of  George  Beaston^  tp  the 
amount  of  five  hundred  dollars,  to  the  use  of  the  plaintifis  in  the  at- 
tachment 

In  April,  1834,  the  counsel  for  the  plaintiffs,  and  for  Mr.  George 
Bea^n,  agreed  on  Oxe  following  statement  of  facts : 

It  is  agreed,  that  in  1828,  the  Unued  States  instituted  suit  against 
the  EJlkton  Bank,  in  the  circuit  court  of  the  United  States;  at  the 
December  session,  1829,  a  verdict  and  judgment  were  rendered  in  sai4 
suit,  in  favour  of  the  United  States,  for  twenty-one  thousand  two  hun- 
dred dollars;  on  which  judgment,  a  fi.  £3l  was  issued  to  April 'term, 
1830,  and  returned  nulla  bona:  but  it  is  admitted  that,  at  that  time, 
the  said  president  and  directors  of  the  Elkton  Bank  (had  a  large 
landed  estate,  which  has  since  been  sold  and  applied  to  satisfy,  in 
part,  the  said  judgment;  which  landed  estate,  together  with  all  other 
effects  or  property  belonging  to  the  bank,  would  not  enable  the  bank 
to  pay  its  debts:  and  that  the  said  property  and  effects  are  insufficient 
to  pay  the  said  debt  due  to  the  United  States;  and  it  is  admitted, 
that  the  bank  was  then  unable  to  pay  its  debts.  An  appeal  to  the 
Supreme  Court  of  the  United  States  was  prosecuted,  but  no  appeal 
bond  given;  and  th^  judgment  was  affirmed  in  the  Supreme  Courts 
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at  the  January  term,  1832.  At  the  April  term,  1830/of  the  circuit 
court,  a  bill  in  equity  was  filed  against  the  said  bank  at  the  suit  of 
the  United  States;  and  Nathaniel  Williatns  and  John  Glenn  were  ap- 
pointed, by  an  order  of  court,  receivers,  with  authority  to  take  pos- 
session of  die  property  of  the  said  bank,  to  dispose  of  the  same,  and 
to  collect  all  debts  due  to  it. 

The  proceedings  by  the  United  States  against  the  Elkton  Bank, 
and  the  acts  of  the'receivers,  Mr.  Williams  and  Mr.  Glenn,  were  made 
a  part  of  the  agre^ement  s^  to  the  facta  of  the  case. 

At  December  session,  1829,  application  was  made  to  the  legisla- 
ture of  Maryland,  by  the  several  persons  who  were  the  acting  pre- 
sidents, and  the  acting  directors  of  the  said  bank,  for  the  act  which 
was  passed  at  that  session,  ch.  170;  which,  with  all  other  acts  relating 
to  said  bank,  are  to  be  considered  as  part  of  this  statement 

The  act  of  the  legislature  of  Maryland,  authorized  the  appoint- 
ment of  trustees  by  the  stockholders  of  the  Elkton  Bank,  on  certain 
notice  of  the  meeting  of  the  stockholders  being  given;  who  were  to 
take  possession  of  the  whole  of  the  property  of  the  Elkton  Bank, 
and  to  proceed  to  the  adjustment  of  its  concerns.  A  meeting  of  the 
stockholders  was  convened  on  the  17th  day  of  May,  1830,  which  was 
the  third  Monday  of  said  month,  but  without  the  publication  of  the 
notice  mentioned  and  required  in  the  act  incorporating  the  bank  and 
its  supplements;  and  at  the  said  meeting,  a  majority  of  the  stock- 
holders appointed  two  trustees,  in  conformity  to  the  'provisiops  bf 
said  act,  who  declined  accepting:  and  no  trustees  have  ever  been 
since  appointed,  nor  has  there  since  been  an  annual,  or  other  meeting 
of  the  stockholders,  or  an  election  of  directors;  nor  have  there  been 
any  banking  operations  carried  on  by  any  persons  professing  to  be 
the  corporation  of  tlie  Elkton  Bank,  since  March,  1829.  At  Sep- 
tember term,  1828,  the  Elkton  Bank  obtained  a  judgment  against 
George  Beaston,  for  the  sum  which  is  attached  in  this  suit;  which,  at 
the  time  of  the  issuing  and  service  of  this  attachment,  had  not  been 
paid  by  Beaston.  At  April  term,  1830,  the  Famiers'  Bank  of  Dela- 
ware obtained,  in  Cecil  county  court,  a  judgment  against  the  president 
and  directors  of  the  Elkton  Bank,  for  five  thousand  dollars,  with  in- 
terest from  9th  of  December,  1825,  till  paid,  and  costs;  and  before 
the  appointment  and  bonding  of  the  receivers  as  ..foresaid,  and  on  the 
24th  of  September,  1 830,  upon  that  judgment,  issued  this  attachment; 
and  attached  in  the  hands  of  said  Beaston,  the  sum  of  five  hundred 
dollars:  and  after  this  attachment  was  issued  and  served,  and  after 
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the  affirmation  of  the  judgment  of  the  circuit  court  by  the  Supreme 
Court,  an  attachment  was  issued  by  the  United  States,  and  the  other 
proceedings  had,  as  appeared  by  the  records  of  the  circuit  and  Su- 
preme Courts  of  the  United  States,  which  were  made  part  of  the  case. 
Beaston  has  actually  paid,  and  satisfied  the  United  States,  the  amount 
for  which  judgment  of  condemnation  was  rendered  against  him  in 
the  circuit  court  It  is  admitted  that,  up  to  the  time  of  the  decision 
in  the  Supreme  Court,  the  said  receivers  never  had  collected  or  re- 
ceived, or  by  any  process  of  la^  attempted  to  collect  or  re^^eive  the 
said  debt  attached  in  this  case.  The  question  for  the  opinion  of  the 
court  is,  whether  tlie  plaintiff  can  sustain  the  present  attachment? 

By  the  record  pf  the  proceedings  in  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland,  it  appeared,  that  upon  the  judg- 
ment obtained  in  December,,!  89  9,  against  the  Elkton  iSank  of  Mary- 
land, the  United  State8,-on  the  2d  of  July>  1831^  issued  an  attachment 
against  the  effects  of  the  Elkton  Bank;  which  attachment  was  laid 
on  the  effects  of  the  bank,  in  the  hands  of  Geoi^e  Beaston,  on  the 
19thof  October,  1831. 

The  answers  to  the  interrogatories  filed  on  behalf  of  the  United 
States  by  George  Beaston,  stated  ^that  prior  to  the  time  of  laying  the 
attachment  in  tiiis  cause,  he  was  indebted  to  the  Elkton  Bank  of 
*  Maryland,  in  the  sum  of  five  hundred  dollars,  or  thereabout,  with  in-* 
terest  from  some  time  in  1828;  (the  period  not  now  exactly  recollect- 
ed ;)  that  in  October,  in  the  year  1830,  an  attachment  at  the  suit  of  the 
Farmers'  Bank  of  Delaware  against  this  deponent,  as  garnishee  of  the 
Elkton  Bank  of  Maryland  aforesaid,  was  served  on  him, returnable  to 
Cecil  county  court,  where  the  said  attachment,  last  mentioned,  isstiU 
depending:  that,  at  the  time  of  the  service  of  the  attachment  in  this 
cause,  at  the  suit  of  the  United  States,  the  said  sum  of  five  hundred 
doUaj-s,  and  interest,  was  in  the  hands  of  deponent,  and  still  remain . 
so;  who  claims  to  retain  the  same,  as  he  is  held  liable  to  the  payment 
of  the  attachment  first  serve.d  on  him,  at  the  suit  of  the  Farmers' 
Bank  of  Delaware  aforesaid;  and  as  he  considers  himself  entitled  to 
a  set-roff,  as  is  hereinafipr  stated.  Deponent  further  says,  that  he  does 
not  exactly  recollect  the  time  when  said  debt  was  contracted,  as  he 
has  had  various  negotiations  with  said  bank;  but  that,  at  the  time  he 
received  money  from  said  bank  as  a  consideration  for  his  debt,  it  was 
received  in  the  notes  of  the  said  Elkton  Bank;  which  were  then,  as 
he  believes,  in  a  state  of  depreciation  of  from  ten  to  twenty  per  cent, 
on  their  nominal  value.'' 
Vol.  XII.— 0 
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That  since  the  service  of  the  summons  in  this  cause,  be  has  not  paid 
to  the  Elkton  Bank  aforesaid^  or  to  any  other  person,  for  the  use  of 
said  corporation,  any  part  of  the  mqney  aforesaid ;  nor  has  he  made 
any  transfer  of  goods,  propeity,  or  effects,  to  secure  the  payment 
thereof,  or  any  part  thereof;  that  he  is  the>  bona  fide  holder  and 
owner  of  notes  of  the  Elkton  Bank  aforesaid,  of  the  value  nominally 
of  eight  hundred  and  forty -two  dollars  and  thirty-one  cents;  and  he 
claims  to  set-off  against  any  demand  made  in  this,  or  any  other  pro- 
ceeding against  him,  for  the  debt  aforesaid,  so  many  of  the  said  notes ' 
at  their  nominal  value,  as  may  be  equal  to  the  simi  claimed  from  him 
in  this  attachment,  as  garnishee  of  said  bank. 

George  Beaston  also  filed  a  plea  of  nulla  bona,  in  the  following 
words:  ^^That  the  said  United  States  of  America,  condemnation  of 
the  said  sum  of  money  in  the  attachment  aforesaid,  and  return  there- 
of specified  in  the  hands  of  him,  the  said  George  Beaston,  as  ^f  the 
goods,  chattels  and  credits  of  the  said  president  and  directors  of  the 
Elkton  Bank  of  Maryland,  ought  not  to  have;  because  he  saith  that 
the  said  George  Beaston,  at  the  time  of  laying  the  said  attachment  in 
the  hatids  of  him,  the  said  George  Beaston,  he  had  not,  nor  at  any 
time  since  hath  had,  nor  now  hath,  any  of  the  goods,  chattels,  or 
credits  of  them,  the  said  president  and  directors  of  the  Elkton  Bank 
of  Maryland,  in  his  hands;  and  this  he  iB  ready  to  verify.  Where- 
fore, he  prays  judgment  whether  the  said  United  States  of  America, 
cpndedination  of  the  said  money  in  the  attachment  aforesaid,  and  re- 
turn thereof  specified,  as  of  the  goods,  chattels,  and  credits  of  the 
said  president  and  directors  of  the  Elkton  Bank  of  Maryland,  in  the 
hands  of  him,  the  said  George  Beaston,  to  have,  ought,  and  so  forth.'' 

The  United  States  filed  a  replication  to  this  plea,  and  issue  being 
joined,  the  parties  went  to  trial  on  the  pleadings;  and  a  verdict  was 
found  by  the  jury  in  favour  of  the  United  States,  for  six  hundred  and 
eighty-five  dollars  and  sizty-six  cents. 

On  the  case  thus  agreed  on,  and  the  matter  set  forth  and  referred 
to  in  the  same,  the  Cecil  county  court  gave  a  judgment  in  favour  of 
George  Beaston;  and  the  plaintiffs  appealed  to  the  high  court  of  ap- 
peab  of  the  state  of  Maryland.  The  judgment  of  the  court  of  Cecil 
county  was  reversed  by  the  court  of  appeals  of  Maryland ;  and  the 
defendant  prosecuted  this  writ  of  error  to  the  Supreme  Court  of  the 
United  States. 

The  opinion  of  the  court  of  appeals  of  Maryland,  states  the  rea- 
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voos  which  induced  that  court  to  reverse  the  judgment  of  the  court 
of  Cecil  county.    It  was  as  follows : 

^Exemftion  is  claimed  by  the  defendant,  from  the  operation  of 
the  attachment  in'  this  case.  Having  had  judgment  of  condemnation 
passed  against  him,  for  the  amount  he  stood  indebted  to  the  Elkton 
Bank  of  Maryland,  at  the  suit  of  the  United  States,  and  having  paid 
the  mon^y  under  such  judgment,  he  rests  his  defence  upon  an  alleged 
priority  given  by  the  acts  of  con^ss  to  the  government;  and  upon 
certain  proceedings  of  the  government  had  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland,  for  the  recovery  of  his 
claims-  against  the  Elktop  Bank  of  Maryland.  The  priority  of  the 
Uniteici  States  is  supposed  to  be  founded  on  the  just  construction  of 
the  laws  of  congress,  making  provision  for  the  collection  of  her  debts. 
We  have  been  referred,  in  the  argument,  to  the  law  of  1789,  ch.  5, 
sec  21:  1790,  ch.  35,  sec  45:  1792,  Uh.  27,  sec  18:  1797,  ch.  74, 
sec.  5:  and  die  collection  law  b  be  foCind  in  the  3d  voL  of  the  Laws' 
of  the  United  States,  ch.  138,  sec  65.  Interpretations  of  various  de- 
cisions of  the  Supreme  Court  of  the  United  States,  and  of  the  circuit 
courts,  have  been  given  to  these  acts  of  congress,  which  leave  no 
doubt  as  to  their  construction.  It  will  be,  therefore,  only  nece9sary 
to  vefer  to  them.  The  two  first  acts  above  cited,  had  reference  to 
bonds  given  for  duties;  ^d  the  third  act  above  referred  to,  made 
provision  in  relation  to  the  securities  in  such  bonds.  These  acts  gave 
a  preference  to  the  United  States  in  all  cases  of  insolvency,  or  where 
any  estate,  in  the  hands  of  executors  or  administrators,  shall  be  insuf- ' 
ficient  to  pay  all  the  debts  of  the  deceased;  and  it  was.  declared  that 
the  case  of  insolvency  referred  to,  should  be  deemed  .to  extend  to  all 
cases  in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his 
debts,  should  have  made  a  voluntary  assignment  thereof  for  the  bene- 
fit of  his  creditors,  or  in  which  the  estate  and  effects  of  an  abscond- 
ing, concealed,  or  absent  debtor,  shall  have  been  attached  by  process 
of  law;  or  to  ca^  in  which  an  act  of  legal  bankruptcy  shall  have 
been  committed:  and,  by  the  two  subsequent  laws,  the  same  provi- 
sion was  made,  securing  the  priority  of  the  United  States,  and  apply- 
ing them  to  all  other  debts  due  to  the  United  States.  In  the  year 
1805,  the  Supreme  Court  were  first  called  upon  to  put  a  construction 
upon  these  laws;  and  it  was  adjudged,  in  3  Cranch,  73,  that  the 
United  States  would  gain  no  priority,  in  case  of  a  partial  bona  fide 
transfer  of  hia  property  by  the  debtor;  but  could  only  obtain  it  hf 
«ucb  a  general  divestment  of  property  as  would,  in  fact,  be  ec|uiva- 
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lent  to  insolvency,  in  its  technical  iiense.  In  1810,  the  same  court 
decided  that  the  term  '^insolvency/'  as  used  in  the. first  acts,  and 
*' bankruptcy,''  as  used  in  the  latter  acts^  are  synonymous  terms. 
That  priority  must  be  confined  to  the  cases  of  insolvency  specified 
in  the  act;  and  that  insolvency  must  be  undefrstood  to  mean  a  legal, 
known  insolveivcy,  manifested  by  some  notorious  act  of  the  debtor, 
pursuant  to  law;  not  a  vague  allegation  which,  in  adjusting  conflict- 
ing claims  of  the  United  States,  and  individuals  against  debtors,  it 
would  be  difficult  to  ascertain;  8  Cranch,  431.  The  same  construc- 
tion has  been  maintained  in  2  Wheat  396,  and  4  Peters,  386;  and,  in 
a  very  recent  case,  Mr.  Justice  Thompson  says,  ''the  act  looks  to  a 
legal  insolvency,  wh^re  the  property  is  taken  up  by 'the  law  for  dis- 
tribution among  the  creditors  of  the  debtor.  There  is  no  difficulty 
in  the  constructibti  of  the  statute,  until  we  arrive  at  the  last  phrase, 
^ legal  bankrupt cy,^^  What  is  legal  bankruptcy?  In  1797,  when 
the  act  of  congpress  was  passed,  the  United  States  had  no  bankrupt 
laws.  The  words^  in  their  connection,  seem  to  have  reference  to  the 
previoils  cases  put  in  the  section,  and  to  point  opt  some  legal  insol- 
.▼ency  or  some  mode  oY  proceeding,  by  which  the  property  of  the 
debtor  is  taken  out  of  his  han,ds  to  be  distributed  by  others;  Paine's 
C.  C.  R.  629.  Such  being  the  construction  of  the  acts  of  congress, 
giving  the  government  a  preference;  we  proceed  to  inquire  whether 
the  Elkton  Bank  was  in  such  a  situation  as  to  impart  to  the  United 
States  tkiis  preference. 

''The  above  facts  demonstrate  the  inability  of  the  Elkton  Bank  to 
pay  her  debts,  as  admitted  in  the  statement,  they  could  not,  per  se, 
give  to  the  United  States  the  preference  contended  for.  It  must,  in 
the  language  of  the  authorities,  be  a  known  and  legal  insolvency; 
the  former  of  which  is  not  admitted,  and  the  latter  could,  not  be  pre- 
dicated of  such  a  condition. 

"Does  the  act  of  1829,  ch.  170,  with  the  proceedings  consequei^t 
thereon^  give  rise  to  the  priority  contended  for  ?  This  act  provided 
for  the  election,  at  th^  next  annual  meeting  of  the  stockholders, 
held  in  pursuance  of  their  charter,  of  two  tru^ees,  to  settle  all  the 
outstanding  debts  and  credits  of  the  bank;  and  further  provided,  that 
they  should  be  elected  in  the  same  manner  as'the  president  and  direc- 
tors have  been  heretofore  elected.  By  referring  to  the  charter  of  the 
bank,  it  will  be  found  that  ode  of  its  fundamental  laws  required  the 
president  and  directors  to  give  one  month's  notice,  in  the  most  public 
placet  in  the  county,  and  in  some  public  print  in  the  city  of  Balti- 
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more,  of  the  time  and  place  of  folding  the  election  of  directors  an- 
nually: and  it  was  furthermore,  by  a  supplement  to  the  said  charter, 
required  that  the  election  for  directors  should  take  place  on  the 
fourth  Monday  of  May.    If  it  were  conceded  to  the  legislature,  that 
they  possessed  po^er  to  wind  up  the  concerns  of  this  particular  in- 
stitution by  such  an  act;  it  must  be  admitted,  that  the  leading  provi- 
sions of  the  act,  calculated  to  apprize  all  interested  of  the  funda- 
mental changes  about  to  be  operated  in  its  government,  that  .they 
might  have  an  opportunity  of  protecting  their  interests  by  their  pre- 
sence, should  have  been  complied  with  in  order  to  give  legal  efficacy 
to  the  acts  doqe  under  it     So  far,  however,  from  this,  we  are  in- 
formed by  the  statements  that  no  notice  was  given;  and  that  two 
persons  were  elected  by  a  majority  of  the  stockholders,  on  a  differ- 
ent day  from  the  day  of  the  annual,  election  of  directors,  as  the 
trustees,  who  never  accepted.     So  that  the  law  was  in  trdth  never 
executed,  but^the  proceedings  held  under  it  were  undoubtedly  inope- 
rative and  void,  and  could  therefore  not  in  any  manner  have  operated 
as  a  general  divestment  qf  property ,  within  the  contemplation  of 
the  acts  of  congress,  as  upon  this  ground  to  have  given  the  United 
States  a  preference;  but,  on  the  contrary,  the  charter  still  thereafter 
continued  to  exist,  and  its  afiairs  were,  or  ought  to  have  been  right- 
fully managed  and  controlled  by  its  then  directors,  who  would  con- 
tinue in  office  for  its  government,  and  the  exercise  of  its  corporate 
functions,  until  such  election  should  take  place.    Although  no  priority 
may  exist  on  the  part  of  the  United  States,  it  has  been  argued  that 
the  appointment  of  receivers,  by  the  circuit  court  of  the  United 
States,  to  take  charge  of  the  property  and  effects  of  the  Elkton  Bank 
of  Maryland,  placed  the  debt  due  from  the  defendant  so  under  the 
control  of  that  court,  as  a  court  of  equity,  that  it  could  be  reached 
legally  by  no  process  of  execution  or  attachment     It  is  true  that 
money  and  effects  in  the  hands  of  the  assignee  of  a  bankrupt,  or 
the  trustee  of  an  insolvent  debtor,  cannot  be  attached;  not  only  be- 
cause such  property  stands  signed  by  operation  of  law:  .but  because 
the  allowance  of  such  attachments  vrould  utterly  defeijat  the  whole 
policy  of  the  bankrupt  or  insolvent  laws;  nor  can  money  taken  by  a 
sheriff  in  execution,  or  money  paid  into,  court    Serg.  on  Attache  99. 
But  we  apprehend  that  the  appointment  and  bonding  of  receivers, 
does  not  work  such  disability-     The  property,  by  the  order,  is  not 
taken  under  the  protection  of  the  court;  and,  until  taken  in  charge 
by  the  receivers,  its  nummary  jurisdiction  could  not  be  interposed  to 
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punish  such  as  might  corer  it,  or  portions  of  it,  by  execution  or  at- 
tachment The  period  when  it  might  and  ought  legally  to  be  oob- 
sidered  as  under  the  mantle  of  legal  protectidn/should  be  the  time 
when  a  court  of  chancery  would  interpose  by  attachment,  for  dis- 
turbing or  interfering  with  the  possession  of  the  receiver. 

^'Innocent  third  persons  might  be  previously  affected  by  extending 
this  doctrine  further.  It  has  beei^  argued,  and  we  think  with  much 
force,  that  there  is  and  ought  to  be  an  analogy  in  this  respect  between 
the  law  applicable  to  receivers  and  sequestrators;  as  regards  the  lat- 
ter, the  court  of  king's  bench  have  decided,  that,  when  a  sequeirtra^ 
tion  is  awarded  to  collect  money  to  pay  a  demand  in  equity,  if  it  is 
not  executed,  that  is,  if  the  sequestrators  do  not  take  possession,  and 
a  judgment  creditor  takes  out  execution,  notwithstanding  the  seques- 
tration awar^ded,  there  may  be  a  levy  under  the  execution.  East's 
Rep.  9  voL  335. 

"So  here,  the  receivers  never  obtained  p^ ^session  of  the  credits  of 
the  Elkton  Bank  of  Maryland,  its  books  and  papers,  or  its  evidences 
of  debt:  on  the  contrary,  so  far  as  we  are  enabled  to  collect  the  fact 
in  this  respect  from  the  record,  they  were  held  adversely;  the  circuit 
court  of  the  United  States  giving  their  aid  and  assistance  to  the  re- 
ceivers, to  enable  them  to  obtain  the  possession;  with  what  effect  we 
know,  not;  except  that  we  are  left  to  infer,,  from  the  (kct  of  the  at- 
tachment subsequently  issued  against  the  defendant  by  the  United 
States,  that  they  never  did  obtain  possession.  We  are  not  informed 
by  the  record^  that  the  receivers  ever  took  any  steps  whatever  to 
assume  control  over  the  debt  which  the  defendant  owed  the  Elkton 
Bank:  on  the  contrary,  they  take  out  an  attachment  in  the  name  of 
the  United  States,  and  serve  it  on  the  defendant  as  garnishee,  long 
after  the  attachment  issued,  and  served  by  the  plaintiff  in  this  case; 
and  indeed  the  statement  admits  that  they  never  attempted  to  exer- 
cise a  control  over  this  debt  Lastly,  it  is  urged  that  Uie  judgment 
of  condemnation  obtained  against  Beaston,  by  the  United.  States, 
should  operate  as  a  bar  against  the  recovery  by  tlie  plaintiff  in  this 
case.  It  is  undoubtedly  a  hardship  on  the  defendant  to  be  compelled 
twice  to  pay  the  same  debt,  but  it  must  be  recollected  that  the  plain- 
tiff had  a  prior  attachment,  which  operated  as  a  lien:  and  it  would 
be  a  still  greater  hardship  that  such  plaintiff  should  lose  his  lien,  thus 
legally  acquired,  by  the  judgment  of  a  court  in  a  cause  to  which  he 
was  no  party,  and  of  which  wc  have  no  evidence  that  he  had  in 
any  manner  any  notice.     If  the  defendant  failed  to  take  the  proper 
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steps,  in  the  predicament  in  which  he  was  placed,  to  defend  and 
protect  his  interests,  it  is  but  fair  that  he  should  suiier  the  conse- 
quences. Had  notice  been  given  of  this  attachment  by  the  United 
States,  the  plaintiff  might  ^ave  vindicated  his  rights,  and  Had  an  op- 
portunity of  asserting  his  anterior  lien;  and  of  obtaining  the  decision 
of  the  appellate  court,  had  it  become  necessary.  Nor  is  it  prescribed 
why  it  would  not  have  been  competent  for  the  defendant,  in  this- 
conflict  of  claims  against  him,  to  have  brought  the  conflicting  parties 
into  chancery,  where  the  rights  and  priority  of  each  might  have  been 
adjudicated  without  prejudice  to  him.  But,  last  of  all,  would  the 
defendant  be  entitled  to  avail  himself  of  the  judgment  of  the  United 
States  recovered  against  him,  since,  from  the  examination  of  the 
record  of  that  suit,  it  appears  that  his  defence  was  taken  solely  on 
the  plea  of  nulla  bona;  a  defence  which  could  certainly  have  been. of 
no  avail,  when  it  appeared,  by  the  answers  filed  in  the  interrogato- 
ries of  the  United  States,  that  he  was  indebted  to  the  Elkton  Bank 
of  Maryland:  although,  in  the  answers,  he  adverts  to  the  attachment 
issued  against  him  by  the  Farmers'  Bank  of  Delaware,  he  has  not 
plead  such  prior  attachment  as  pending  against  him,  whereby  be 
could  obtain  the  opinion  of  the  court  in  relation  to  its  priority.  .  In 
every  aspect,  therefore,  in  which  we  can  view  the  decision  below, 
we  are  brought  to  the  conclusion  that  it  cannot  be  sustained. 

^Judgment  reversed,  and  judgment  on  the  case  stated  for  appel- 
lant" 

The  case  was  argued  at  the  bar,  by  Mr.  Martin  and  Mr.  Butler, 
attorney  general,  for  the  plaintiff  in  error:  and  h^  a  printed  argu- 
ment for  defendants  in  error  by  Mr.  John  C.  Groome.  Mr.  Butler 
also  submitted  a  printed  argument  in  reply. 

For  the  plaintiff  in  error  the  following  points  were  presented  to 
the  Court 

Ist  That,  accordingto  ^  just  construction  of  the  acts  of  congress 
giving  priority  to  the  United  States,  in  cases  where  their  debtors  are 
insolvent,  the  government  was  entitled  to  be  paid  the  debt  due  to  it 
from  the  Bank  of  Elkton,  out  of  the  effects  of  that  institution,  in 
preference  to  any  other  creditor;  and  the  plaintiff  in  error  having 
paid  to  the  United  States  the  amount  of  money  in  which  he  was  in- 
debted to  the  Bank  of  Elkton,  he  was,  therefore,  acquitted  from  the 
operation  of  the  attachment  sued  out  against  im  by  the  Fanners' 
Bank  of  Delaware. 
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2d.  That  judgment  of  condemnation  having  been  obtained  by  the 
United  States  against  the  plaintiff  in  error^  on  an  attachment  in  the 
circuit  court  for  the  district  of  Maryland,  for  the  money  in  which  he 
stood  indebted  to  the  Bank  of  Elkton;  and  he  having  paid  that 
amount  to  the  United  States  under  the  authority  of  said  judgment,  it 
operates  as  a  bar  to  the  recovery  sought  against  him  by  liie  defendant 
in  error. 

3d.  That  the  appointment  of  receivers,  by  the  circuit  court,  to 
take  possession  of  the  property  and  effects  of  the  Bank  of  Elkton, 
as  disclosed  by  the  record,  placed  the  debt  due  from  the  plaintiff  in 
error  to  that  bank,  in  the  custody  and  under  the  control  of  the  cir- 
cuit court,  as  a  court  of  equity;  and  that  it  could  not  be  legally  reached 
by  the  process  of  attachment  issued  in  this  caise  by  the  Farmers' 
Bank  of  Delaware. 

Mr.  Martin,  for  the  plaintiff's,  stated  that  this  case  has  been 
brought  up  to  this  Court,  to  settle  principles  by  which,  hereafter, 
future  cases  may  be  regulated;  and  thus,  although  the  amount  in  con- 
troversy is  small,  the  importance  of  the  principles  involved,  will 
commend  it  to  the  consideration  of  the  Court  After  stating  the  case, 
he  proceeded  to  say,  that  the  first  point  is  the  question  of  the  right 
of  priority  of  the  United  States,  under  the  act  of  congress,  under  the 
circumstances  which  are  presented  by  the  record.  According  to  the 
received  construction  of  the  act  of  congress  of  3d  March,  1791,  a 
body  politic  or  corporate  is  within  the  meaning  of  the  act 

2d.  The  Bank  of.  Elkton  having  become  insolvent,  the  priority  of 
the  United  States  attached;  and  the  proceedings  *of  the  Farmers' 
Bank  of  Delaware  could  not  operate  against  the  rights  of  the  United 
States,  nor  affect  the  debt  due  to  the  Elkton  Bank  in  the  hands  of 
George  Beaston. 

The  priority  of  the  United  States  is  fully  settled  in  the  case  of  The 
United  States  v.  Fisher,  2  Cranch,  358.  In  that  case  it  was  decided, 
that  the  right  of  the  United  States  to  priority  of  payment  of  debts 
due  to  her,  extends  to  all  cases  where  any  one  is  indebted  to  the 
government  The  same  principle  will  be  found  in  Field  v.  The 
United  States,  9  Peters,  182.  Where  there  has  been  an  open  act  of 
insolvency,  the  priority  attaches;  whether  suit  is,  or  is  not  instituted 
by  the  United  States.  1  Paine's  C.  C.  R.  628.  This  priority  may  be 
enforced  by  an  action  of  assumpsit;  by  a  bill  in  equity ;  or  by  any 
other  legal  proceedings. 
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It  has  been  said  in  this  case,  in  the  courts  of  Maryland,  that  cor- 
porations are  not  within  the  provisions  pf  the.  act  of  congress;  be- 
cause the  persons  who  compose  the  corporation  are  merged  in  it 
But  this  is  denied,  and  it  is  maintained,  that  a  corporation  is  a  person 
within  the  law;  and  that  a  corporation  is  fully  within  the  meaning 
and  purpose  of  the  law.  Corporations  are  persons;  they  are  so  treat- 
ed in  all  the  laws  and  proceedings  relative  to  taxation.  Coke's  In- 
stitutes, 697,^  718.  In  the  exposition  o^  the  l^tatute  of  Henry  5,  Lord 
Coke  says:  Every  corporation  is  included  in  the  term  "inhabitant;'* 
although  the  corporation  is  not  named.  In  Cpwper's  Rep.  79,  the 
court  of  king's  bench  decided,  that  a  corporation  comes  in  under  the 
term  "  inhabitant"  So  also;  in  the  case  of  The  Bank  of  the  United 
States  V.  Deveaux,  6  Cranch,  5} ;  it  was  held,  that  a  corporation  com- 
posed of  citizens  of  one  state,  may  sue  a  citizen  of  another  state,  in 
the  courts  of  the  United  States.  The  same  principle  will  be  found  in 
the  opinion  of  Mr.  Justice  Thompson,  when  in  the  supreme  court  of 
New  York;  in  the  case  of  The  People  v.  The  Utica  Ips.  Company,  15 
John.  Rep.  351. 

A  corporation  being  within  the  act  of  congress,  if  before  the  At- 
tachment of  the  Bank  of  Delaware,  the  Elkton  Bank  had  becoipe  in- 
solvent, the  priority  of  the  United  States  had  attached:  what  was 
the  situation  of  the  Elkton  Bank;  what  are  the  evidences  of  its  in- 
solvency ? 

This  is  shown  by  the  return  of  nulla  bona,  to  the  attachment 
against  the  bank;  by  the  inability  of  the  bank  to  discharge  its  debts. 
In  fact,  there  was  no  banking  operations  by4he  bank  after  1829;  no 
meetitog  of  the  stockholders:  and  all  its  operations  as  a  bank  were 
arrested,  because  of  its  eptire  and  absolute  inability  to  pay  its  debts. 
In  1829,  the  corporation  was  at  Annapolis,  asking  for  ar  special  act 
of  insolvency;  and  on  this  application  of  the  bank,  the  legislature 
passed  an  act  which  authorized  the  appointment  of  trustees,  who  were 
to  take  possession  of  the  whole  property  and  effects  of  the  bank,  and 
wind  up  its  whole  concerns.  Maryland  Laws  of  1829,  chap.  .170, 
Harris's  Compilation.  These  acts  combined,  demonstrate,  fully  and 
unquestior'^bly,  the  insolvency  of  the  b^uk. 

It  is  contended,  1st  That  if  there  was  no  legal  transfer  of  the 
effects  of  the  bank  to  trustees,  in  consequence  of  the  irregularity  of 
the  proceedings  of  the  stockholders,  or  from  any  other  cause  this 
Court  will  pronounce  th6~bank  to  have  befen  insolvent;  because  of  its 
situation,  and  from  its  various  acts,  and  the  circumstances  of  the  case. 
Vol;  XII.— P 
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2d.  Thai  if  it  is  necessary  there  should  be  an  assignment  to  con- 
stitute a  legal  insolvency,  and  thus  to  bring  the  case  within  the  pro- 
visions of  the  act  of  congress,  the  corporation  was  completely  denuded 
of  all  its  property ;  and  the  act  of  the  legislature  pf  Maryland,  of 
1829,  was  an  assignment  of  all  the  property  of  the  bank.  Cited 
Priiice  v.  Bartlet,  8  Cranch,  431.  The  acceptance  of  the  assignmiBnt 
is  not  necessary  to  show  t^ie  insolvency  of  the  assignor.  In  the 
court  of  appeals  it  was  conceded,  that  if  trustees  of  the  bank  had  been 
appointed,  th6  insolvency  of  the  bank  would  have  been  established. 
The  irregularity  of  their  appointment  can  have  no  influence  on  the 
question*.  It  is  the  condition  of  the  bank,  and  its  application  to  "the 
legislature,  followed  by  the  proceedings  of  the  stockholders  appoint- 
ing the  trustees;  although  not  according  to  the  requirements  of  the 
law;  which  make  out  the  insolvency. 

The  appointment  of  receivers  by  the  circuit  court  of  the  United 
States  for  the  Maryland  district,  was  also  a  judicial  assignment  of  all 
the  effects  of  the  bank.  If  a  statutory  assignment,  or  an  individual 
assignment,  gives  the  preference  to  the  United  States;  why  should 
not  a  judicial  assignment  have  the  same  operation  ?  As  tp  the  effects 
of  the  appointment  of  receivers,  citedj  3  Wendell's  Rep.  1. 

The  party  in  this  case,  paid  the  money  in  obedience  to'the  judg* 
ment  of  a  court  of  competent  jurisdiction.  This  is  a  full  protection 
for  the  payment^;  and  no  other  court  can  question  the  propriety  of 
the  judgment  of  the  circuit  court  of  Maryland;  or  of  the  acts  of  the 
defendant  in  obedience  to  (hat  judgment  Cited,  5  Johns.  Rep.'  101 ; 
2  East,  266.'  It  was  said,  in  the  court  of  appeals,  that  the  Bank  of 
Delaware  might  have  appealed  from  the  circuit  court  of  the  United 
States  to  this  Court  But  there  is  error  in  this  assertion.  The  sum 
in  controversy  was  too  small  for  a  Writ  of  error,  or  for  an  appeal. 

It  is  claimed  that  receivers  .having  been  appointed  by  the  circuit 
court  in  1830,  arid  they  having  entered  on  their,  duty^  and  assumed 
the  trusts  delegated  to  them;  all  the  property  and  effects  of  the  bank 
went  into  their  hands,  and  no  part  of  the  same  was  afterwards  liable 
to  attachment  The  attachment  by  the  Farmers'  Bank  of  Delaware, 
was  after  the  appointment  of  receivers  in  the  ciircuit  court.  The  re- 
ceivers were  appointed  in  June;  the  attachment  was  not  laid  until 
September. 

It  has  been  said,  that  the  receivers  did  not  take  possession  of  jthe  ■ 
debt  due  by  Beaston,  the  plaintiff  in  error;  that  they  could  haye  no 
manual  possession  of  this  debt     As  to  what  an  attachment  is,  luid 
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mrhat  property  can  be  attached;  cited^  1  Penna.  Rep.  117;  1  DalLi 
3;  3  Binney'8  Rep.  294;  2  MaddocVs  Chancery,  187,  294. 

Mr.  Butler,  upon  the  question,  whether  ^^  person'^  in  the  act  of 
congress  giving  a  priority  to  the  United  States,  said;  that  vvherever 
^•person"  is  used  in  a  statute,  with  a  quality  attached  to  it  whiQh  does 
not  apply  to  a  corporation,  the  Court  will  construe  the  statute  so  as 
to  comprehend  persons;  .if  the  spirit  and  purpose  of  the  law  will  be 
accomplished  by  their  doing  so.  Wherever,  the  words  of  a  statute 
can  be  extended  to  artificial  persons,  and  wher^  the  accts  done  or  to  be 
done  by  corporations  are  within  the  spirit  of  tiie  law,  they  will  be 
extended  to  comprehend  them.  In  all  these  cases,  and  wherever  it 
is  necessary,  the  Court  will  look  at  the  composition  of  the  corpora- 
tion. 

Persons,  in  law,  are  artificial  as  well  as  natural  persons;  and  in  the 
act  of  congress  there  is.  nothing  which  is  not  equally  applicable  to 
both.  The  oUect  of  the  statute  was  to  include  all  persons.  Its  pur- 
pose was  to  secure  debts  due  to  it,  fi^m  whomsoever  might  become 
indebted  to  the  United  States;  and  a  corporation  is  certainly  within 
the  general  sense  of  the  statute. 

As  to  the  insolvency  of  the  Elkton  Bank,  it  was  plain  and  mani- 
fest at  the  time  of  the  proceedings  by  the  United  States  against  Mr. 
Beaston.  The  act  of  congress  applies  to  ^  c^ise  where  the  insolvency 
is  manifest  What  caa  manifest  the  insolvency  of  the  bank  more 
than  what  is  shown  in  the  record.  The  bank  had  ceased  its  opera- 
tions, as  a  bank;  the  stockholders  had  ceased  to  appoint  directors  to 
manage  its  concerns.  An  Application  was  made  in  1829,  to  the  ilegis- 
ItftUre  of  Maryland,  for  the  appointmebt  of  assignees,  or. trustees, 
who  were  to  tftke  possession  of  all  its  property;  and  (his  application 
was  a  fijdliianifeiitatiOfi  of  the  total  insolvency  of  the  institution. 

Mr.  Groome,  for  the  defendants  in  error. 

At  April  Term,  1830,  of  Cecil  county  court,  the  Farmers^  Bank 
of  Delaware  ^obtained  a  judgment  against  the  Elkton  Bank  of  Mary- 
land. On'  the  24th  day  of  September  following  it:  bad  an  Attach-, 
ment  issued  on  thisi  judgment,  in  conformity  with  the  laws  of  Mary- 
land, 1715,  ch.  40,  sec.  7^  and  attached  in  the  hands  of  Boston,  the 
plaintiflT  in  error,  the  sum  of  five  hundred  dollars,  &c.,  due  to  the 
said  Elkton  Bank  on  a  judgment  ^i  September  Term,  1828,  of  the 
same  court    Beaston  resisted  this  attachment;  and  a  judgment  was 
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rendered  in  his  favour  against  the  Farmers'  Bank  at  April  term, 
1834;  on  the  statement  of  facts  to  be  found  on  the  8th,  9th,  and  lOth 
pages  of  the  printed  record.  From  this  judgment  an  appeal  was 
prayed  to  the  court  of  appeals  of  Maryland,  and  there  it  was  re- 
versed. Subsequently,  by  a  writ  of  error,  it  has  been  brought  up  to 
this  Court;  and  the  question  for  decision' is,  whether,  at  the  time  of 
issuing  and  levying  the  said  attachment^  there  wa^  any  existing  lien 
on  behalf  of  the  United  States,  or  of  any  other  cred^jtor  of  the  Elk- 
ton  Bank,  on  th6  speciiic  debt  attached ;  or  any  other  circumstance 
or  relation  between  the  Elkton  Bank  and  any  of  its  creditors,  either 
then  existing  or  subsequently  arising,  which  could  overreach  the 
attachment,  and  defeat  its  operation? 

It  cannot  be  contended  that  the  record  discloses  any  lien  existinj^ 
at  that  time.  The  judgment  rendered  in  favour  of  the  United  Stat^ 
against  the  Elkton  Bank,  could*  not  operate  as  a  lien  on  any  debt  due 
tp  the  Elkton  Bank.  Neither  was  any  such  lien  created  by  the  fieri 
facias  issued  on  that  judgment  to  April  term,  1830.  It  had  already, 
on  the  8th  day  of  April,  1830,  been  returned  with  an  endorsen^ent 
of  nuUa  bona,  by  the  marshal;  and  was,  under  no  circumstances,  the 
proper  process  of  execution  to  rieach  the  crediits  of  the  Elkton  Bank, 
and  could  of  course  have  no  effect  upon  the  debt  due  from  Beaston. 
Nor  could  any  priority,  (as  will  appear  hereafter  to  be  claimed  on  be- 
half of  the  United  States,)  operate  as  a  lien  on  this  debt  This  Court 
has  held,  that  no  lien  is  created  in  favour  of  the  United  States  by  the 
law  of  priority.  United  States  v.  Fisher  et  al.  2  Cranch,  358;  Con- 
ard  V.  The  Atlantic  Insurance  Company,  1  Peters,  440;  United 
States  V.  Hooe  et  al.  3  Cranch,  73. 

It  is  said,  however,  that  although  no  actual  lien  may  have  existed 
in  favour  of  the  United  States,  or  any  other  creditor  of  the  Elkton 
Bank;  yet  the  United  States  were,  by  reason  of  their  judgment,  and 
other  circumstances  stated  in  tfie  record  in  this  cause,  entitled  to  a 
priority  of  payment  out  of  the  funds  of  the  Elkton  Bank:  and  this 
priority,  existing  at  the  time  when  the  attachment  was  issued  on  the 
judgment  of  the  Farmers'  Bank,  superseded  and  defeated  that  at- 
tachment. Supposing  it  to  exist  in  this  case,  "  what,  then,  is  the 
nature  of  the  priority  thus  limited  and  established  in  favour  of  the 
United  States?  Is  it  a  right  which  supersedes  and  overrules  the 
assignment  of  the  debtor  as  to  any  property  which  afterwards  the 
United  States  may  elect  to  take  in  execution,  so  as  to  prevent,  such 
property  from  passing,  by  virtue  of  such  assignment^  to  the  assignees? 
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Or  18  it  a  mere  right  of  prior  payment  out  of  the  general  funds  of  the 
debt^M*  in  the  hands  of  the  assignees?     We  are  of  opinion  (said  this 
Court)  that.it  clearly  falJs  witliin  the  latter  description;  and  that  the 
debts  due  to  the  United  States  are  to  be  satisfied  by  the  assignees,  who 
are  rendered  personally  liable,  if  they  omit  to  discharge  such  debts.'' 
.Conard  v.  The  Atlantic  Insurance  Company,  1  Peters'  Rep.  43&. 
Again,  in  the  case  of  The  United  States  v.  Fisher  et  al.,  this  Court 
held  that  tio  lien  is  created  by  this  law  of  priority;  no  bona  fide 
transfer  of  property  in  the  ordinary  course  of  businessns  overruled. 
It  is  only  a  priority  of  payment,  which,  under*  different  modifica- 
tions, is  a  ♦regulation  in  common  use.     See  1  Peters*  Rep. '440.     It 
does  not  partake  even  of  the  character  of  a  lien  on  the  property  of 
public  debtors.     United  States  v.  Hooe  et  al.  3  Cranch,  73.     If, 
then,  debts  due  to  the  United  States  constitute  no  lien  on  the  pro- 
perty of  the  debtor,  and  have  merely  preference  of  payment  out  of 
the  debtor's  funds  in  the  hands  of  assignees;  how  can  the  existence 
of  such  debts  op>erate  to  defeat  any  lien  subsequently  acquired  by 
any  other  bona  fide  creditor;  or,  in  other  words,  how  can  a  debt  due 
to  the  United  States,  and  mei^ely  entitled  to  a  priority  of  payment 
out  of  the  funds  of  the  Elkton  Bank  in  the  hands  of  its  assignees,  be 
held  to  defeat  a  lien  on  a  specific  credit,  acquired  in  favour  of  the 
Farmers'  Bank  by  attachnient?     It  is  a  solecism  to  say  that  such  a 
debt,  or  such  priority  is  no  lien;  and  yet  give  to  it  all  the  properties, 
attributes  and  efiect  of  a  lien.     In  this  manner  did  this  Court  rea- 
son when  it  said  that  ^^  if  a  debtor  of  the  United  States,  who  makes 
a  bona  fide  conveyance  of  part  of  his  property  for  the  security  of  a 
creditor,  is  within  the  act  which  gives  a  preference  to  the  govern- 
ment, then  would  that  preference  be  in  the  nature  of  a  lien  from 
the  instant  he  became  indebted."     3  Cranch,  73.     But  it  will  be 
recollected  that  the  fund  attached  in  this  case  was  not  chattels  or 
.  land  in  the  actual  custody  and  under  the  immediate  control  of  the 
Elkton  Bank;  but  a  chose  in  action,  a  debt,  due  from  a  (third  person 
to  that  institution,  under  a  judgment  which,  at  the  time  of  the  attach- 
ment,, had  never  been  paid,  and  which  required  the  use  of  coercive 
measures  to  reduce  it  into  possession.     It  would  seem  to  be  carrying' 
the  principle  of  priority  very  far  to  apply  it  to  such  a  case.     The 
third  person  cannot  be  presumed  or  expected  to  know  the  condition' 
of  his  creditor's  affairs;  whether  he  be  indebted  to  the  United  States 
or  not;  and  whether,  if  indebted,  the  United  States  have  any  right 
to  priority  of  payment  out  of  his  estate;  and  if  he  did  know  such  to 
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be  the  condition  of  his  creditor,  he  is  in  no  wise  responsible  for  the 
proper  application  of  his  creditor's  property.  The  United  States 
have  their  remedy  against  the  assignees,  and  not  against  the  property 
of  their  debtor.  Their  priority  never  attaches  on  lands  or  goods,  as 
the  lands  or  goods  of  tiie  debtor;  it  attaches  on  the  fund,  and  not  on 
the  specific  property.  It  does  not  operate  to  prevent  the  passing  of 
the  property  either  to  assignees  in  bankruptcy,  or  to  assignees  under 
a  conveyance,  or  to  executors  and  administrators.  It  amounts  only 
to  a  right  to  previous  payment  out  of  the  fund  then  in  the  handd  of 
others.  Such  was  the  argument  of  counsel,  and  such  appears  to  be 
the  effe6t  of  the  decision  in  the  case  of  Conard  y.  The  Atiantic  In- 
surance Company. 

Sc  far  the  argument  has  proceeded  on  the  hypothesis,  that,  in  this 
case,  a  priority  under  the  acts  of  congress  in  fayour  of  the  United 
States,  did  exist:  but  it  is  denied  that  the  United  States  ever  had  such 
priority  of  payment  against  the  Elkton  Bank.  The  priority  claimed  is 
derived  from  certain  acts  of  congress.  These  several  acts  are  the  act 
q(  31.st  July,  1789  ch.  5,  sec.  21 :  the  act  of  4th  August,  1790,  ch.  35, 
sec.  45:  the  act  of  1792,  ch.  27,  sec.  18:  the  act  of  3d  March,  1797, 
ch.  74,  sec.  5:  and  the  act  of  2d  March,  1799,  ch.  128,  sec.  65.  All 
of' these  acts,  except  that  of  1797,  confined  the  priority  of  the  United 
States  to  custom-house  bonds,  and  bonds  taken  under  the  collection 
act;  and  some  of  them  placed  the  surety  in  such  bonds,  who  paid  the 
debt,  on  the  same  footing  in  respect  to  priority,  as  the  United  States. 
It  Was  the  act  of  1797  that  went  further,  and  gave  a  preference  to 
the  United  States  in  all  cases  whatsoever,  whoever  might  be  the 
debtor,  or  however  he  might  be  indebted;  when  the  debtor  became 
insolvent,  or  when,  after  his  death,  his  estate  in  the  hands  of  his  exe- 
cutors or  administrators  should  be  insufficient  for  the  payment  of  his 
debts:  and  it  provided,  that  the  priority  should  be  deemed  to  extend 
as  well  to  cases  in  which  the  debtor,  not  having  sufficient  property 
to  pay  all  his  debts,  shall  have  made  a  voluntary  aasignment  thereof 
for  the  benefit  of  his  creditors;  or  in  which  the  estate  and  effects  of 
an  absconding,  concealed,  or  absent  debtor  shall  have  been  attached 
by  process  of  law;  as  to  cases  in  which  an  act  of  legal  bankruptcy 
shall  have  been  committed.  In  giving  a  construction  to  these  sta- 
tutes, this  Court  has  held  that  they  only  apply  to  two  general  classes 
of  cases,  viz:  a  living  insolvent,  having  an  assignee;  and  a  de^d  in- 
aolvent  represented  by  executors  or  administrators;  Conard  vw  Ni- 
coll,. 4  Peters'  Rep,  .300^  that  the  priority,  as  against  living  debtors, 
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only  existed  where  the  debtor  had  become  actually  and  notoriously 
insolvent,  and,  being  unable  to  pay  his  debts,  has  made  a  voluntary 
assignment,  of  all  his  property;  or,  having  absconded,  or  absented 
himself,  his  property  has  been  attached  by  process  of  law.  See 
United  States  v.  Hooe,  3  Cranch,  73;  1  Peters,  439.  The  words 
bankruptcy,  and  insolvency,  mentioned  ^n  the  statutes,  are  used  as 
synonymous  terms;  and  must  be  understood  to  apply  to  cases  of  in- 
solvency specified  by  the  legislature;  and  to  mean  a  legal  and  known 
insolvency,  manifested  by  some  notorious  act  of  the  debtor,  pursuant 
to  law;  Prince  v.  Bartlett,  8  Cranch,  431;  or  where,  by  opera- 
tion of  law,  the  property  of  the  debtor  is  taken  out  of  his  hands  to 
be  distributed  by  others;  United  States  v.  Clark,  1  Pairie's  C.  C.  R. 
689;  and  see  Thellusson  v.  Smith,  2  Wheat  Rep.  396:  or  where 
the  property  is  in  the  hands  of  assignees,  not  by  voluntary  assign- 
ment only,  but  by  assignment  made  in  virtue  of  any  state  bankrupt 
law,  or,  possibly,  of  any  bankrupt  law  of  the  United  States, -which 
might  thereafter  be  passed.  Conard  v.  Nicoll,  4  Peters'  Rep.  308. 
It  is  not  a  mere  inability  of  the  debtor  to  pay  all  his  debts,  but  that 
inability  must  be  manifested  in  one  of  the  three  modes  pointed  out  in 
the  explanatory  clause  of  the  section.  1  Peters'  Rep.  439.  From 
the  several  statutes  and  decisions  cited,  it  appears  that  the  United 
States,  as  creditors,  have  a  preference  in  the  following  cases: 

1.  Where  the  debtor  is  dead,  leaving  an  insufficiency  of  assets  In 
the  hands  of  his  executors  or  administrators  to  pay  his  debts. 

2.  When  his  effects  have  been  attached  by  process  of  law,  as  an 
absent,  concealed,  or  absconding  debtor. 

3.  Where  there  is  bankruptcy,  or  legal  insolvency  of  the  debtor, 
manifested  by  some  act  pursuant  to  law:  and 

4.  Where  he  has  made, a  voluntary  assignment  of  all  his  property 
for  the  benefit  of  his  creditors. 

Did  the  Elkton  Bank,  at  the  time  of  issuing  the  attachment  in 
favour  of  the  Farmers'  Bank,  come  within  either  one  of  these  four 
classes? 

1.  It  was  certainly  at  that  time  an  existing  institution,  in  the  full 
possession  of  its  chartered  rights  and  powers;  and  could  not  be  even 
assimilated  to  the  conditio^  of  a  deceased  debtor.  The  failure  of  the 
stockholders  of  the  Elkton  Bank  to  elect  officers  in  1830,  and  since; 
evea  with  their  continued  omission  to  carry  on  their  usual  banking 
operations;  could  be  regarded,  in  the  worst  aspect,  as  only  «ause  of 
forfeiture,  and  is  not,  per  se,  an  actual  forfeiture.  A  corporation  may 
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forfeit  its  charter,  under  certain  circumstances,  by  non  usm*  or  mis* 
user  of  its  franchises;  but  such  forfeiture  can  only  be  enforced  by 
judicial  proceedings  instituted  for  that  purpose,  at  the  instance  of  the 
government; -and  no  cause  of  forfeiture  can  be  taken  advantage  of, 
collaterally  or  incidentally;  nor  indeed  in  any  manner,'Until  the  de- 
fault has  been  judicially  ascertained  and  declared,  by  a  suit  instituted 
on  behalf  of  the  state  for  that  purpose.  Chesapeake  and  Ohio  Canal 
Company  v.  Baltimore  and  Ohio  Rail  Road  Company,  4  Gill  and 
Johns.  R.  107;  Trustees  of  Vernon  Society  v.  Hill,.6  Cow.  2S;  King 
V.  Amery,  2  T.  R.  515..  Besides,  it  is  the  general  principle  of  law, 
that  it  is  incident  to  all  corporations,  1:hat  in  case  of  a  failure  to  elect 
at  the  time  appointed,  the  old  officers  shall  remain  in  office.  Stra.  625, 
10  Mod.  146.  One  of  the  supplements  to  the  charter  of  the  Elkton 
Bank  contains  a  provision  to  the  same  effect^*  Laws  of  Maryland, 
1815,  ch.  148;  see  &  Gill  and  Johns.  R.  230.  But  this  point  is  too 
self^vidchl  to  require  further  discussion. 

2.  There^has  been  no  attachment  of  the  effects  of  the  Elkton 
Bunk,  as^an  absent,  concealed,  or  absconding  debtor.  The  attachment 
of  the  Farmers'  Bank,  in  this  case,  is  a  process  in  the  nature  of  an 
execution:  is,  as  such,  authorized  by  the  laws  of  Maryland,  1715,  ch. 
40,  sec.  7:  and  is  not  predicated^of  the  absence  or  coQcealment  of 
the  debtor,  the  Elkton  Bank. 

3.  Here  was  no  known  and  legal  solvency;  none  admitted  in  the 
statement  of  facts,  and  none  arising  by  inference  therefrom;  but  a 
mere  inability  to  pay  debts;  which  is  not  the  insolvency  contem- 
plated by  the.act|  of  congress,  and  does  not,  per  se,  give  to  the  Uni- 
led  States  the  preferejuie. claimed,  1  Peter^  R.  439.  The  insolvency 
mentioned  in  the  statutes,  refers  to  insolvency  under  the  state  laws, 
and  perhaps  to  a  bankrupt  law  of  the  United  States,  when  one  should 
pass.  4  Peters'  R:  307-8;  Prince  v.  Bartlett,  8  Cranch  R.  431.  And 
a  corporation  is  not  within  the  state  laws  on  that  subject;  State  of 
Maryland  v.  Bank  of  Maryland,  6  Gill  and  John.  221:  being  inca- 
pable of  imprisonment;  or  of  availing  itself  of  the  benefit  of  their 
porvisiOns. 

4.  Here  was  no  voluntary  assignment  by  the  EUcton  Bank,  for  the 
benefit  of  its  creditors.  No  such  assignment  is  expressly  admitted, 
atid  none  such  can  be  implied.  The  act  of  the  legislature  of  Mary- 
land, 1829,  ch.  170,  cannot  be  deemed  to  be.such  an  assignment  By 
that  act,  the  stockholders  of  the  Elkton  Bank  were  merely  autho- 
rized, at  theii  next  annual  meeting,  held  in  pursuance  of  their  char- 
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terete  elect  two -persons  as  trustees^  who  should  have  power  to  adjust 
and  settle  all  the  outstanding  debts  ^nd  credits  of  said  bank;  who 
should  be  privileged  to  sue,  and  be  liable  to'be  sued;  and  be  elected 
in  the  same  manner  as  the  president. and  directors  had  been,  and  in 
their  place  and  stead.  A  charter  being  a  contract,  within  the  purview 
of  the  constitution,  which  cannot  be  destroyed,  modified,  altered,  or 
impaired,  without  the  assent  of  the  corporators;  this  act,  unless  ac* 
cepted  and  executed  by  the  stockholders  of  the  Elkton  Bank,  in  the 
manner  and  on  the  terms  prescribed  by  it,  is  a  mere  dead  letter.  It 
can.  make  no  difference,  that  it  was  passed  on  the  application  of  the 
several  persons,  who  were  the  acting  president  and  the  acting  directors 
of  the  bank:,  for  it  is  not  conceded  that  they  acted  officially:  and  if 
they  did,  they  acted  without  authority,  and  in-  the  exercise  of  powers 
that  did  not  legitimately  belong  to  their  office. 

Aud  it-is  contended,  too,  that  on  principle,  the  acceptance  must 
be  the  act  of  each  corporator;  for  if  it  be  a  contract  at  all,  it  must 
l>e  a  contract  with  each.  If  not,  and  a  majority  of  corporators  can 
control  the  objects  and  purposes  of  the  charter;  then,  aft§r  thef  cre- 
ation of  a  charter  for  one  purpose,  and  the  contribution  of  the  requi- 
site funds  for  that  purpose,  a  majority  may,  with  the  aid  of  the  legis- 
lature, divert  the  funds  from  the  object  for  which  they  have  been 
subscribed  by  many;  and  apply  them  to  a  use  opposed  to  their 
wishes,  and  destructive  to  their  interests.  At  all  events,  it  must  be 
accepted  and  executed,  either  by  a  majority,  or  by  the  whole  of  the 
corporators;  and  in  either  case,  the  acceptance  must  he  made  in 
accordance  with  the  act  The  annual  meeting  of  the  stockholders 
had' been  fixed  by  law,  1815:  ch.  148,  to  take  place  on  the  fourth 
Monday  of  May,  in  every  year;  and  the  barter  required  the  presi- 
dent, and  directors  to  give  one  month's  notice,  in  the  most  public 
places  in  the  oounty,  and  in  some  public  print  in  the  city  df  Balti- 
more, of  the  time  and  place  of  holding  the  election  of  directors  an- 
nually: Laws  of  Maryland,  1810,  ch.  51,  sec.  ^7,  sub-sec.  3.  Now, 
the  fourth  Monday  of  May,  1830,  (after  the  proper  preliminary 
notice  had  been  given,)  was  the  day  when  the  next  annual  meeting 
would  be  held,  in  pursuance  of  the  charter;  and  if  any  iuference  of 
the  acceptance  or  execution  of  the  act  of  1829  can  be  drawn  from 
th^  conduct  of  the  stockholders,  in  the  absence  of  any  express  reso- 
lution to  that  effect,  it  should  be  derived  from  their  election  of  trus- 
tees, in  conformity  with  that  act  on  that  day.  On  that  day  how- 
ever, no  such  election  was  attempted;  but  on  a  different  day,  viz: 
Vol.  XIL— Q 
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on  the  third  Monday  of  May,  without  any  preVaoua  notice  what- 
ever, and  without  any  authority,  two  persons  were  elected  by  a 
majority  of  the  stockholders,  as  trustees;  but  these  persons  never  ac- 
cepted. The  act  of  1829  was,  tharefore,  never  regularly  accepted, 
and  never  executed,  and  all  the  proceedings  under  it  being  unautbo- 
rized>  were  necessarily  void;  and  could  not  operate  as  a  general 
divestment  of  the  property  of  the  Elkton  Bank,  within  the  contem- 
plation of  the  acts  of  congress,  so  as  to  give  the  United  States  the 
preference  over  other  creditors. 

The  eflects  of  the  Elkton  Bank  never  went  into  the  hands  of 
any  persons  for  distribution;  the  trustees  elect  refused  the  oflBee; 
and  there  was,  therefore,  no  assignee  to  whom  they  were  assigned, 
or  who  could  be  made  liable  to  the  United  States.  The  contin- 
gency whereon  the  transfer  was  to  be  made  under  Che  act,  viz:  the 
substitution  of  trustees  in  the  ^^place  and  stead"  of  direetor>,  did 
not  happen.  The  transfer  was  therefore  never  consummated.  An 
act  of  bankruptcy,  or  what  would  be  such  under  the  bankrupt  laws 
of  England,  is  not  sufficient  to  give  rise  to  the  preference  of  the 
United  States,  from  the  moment  of  its  commission;  for  there  is  no 
assignee,  who  is  first  to  satisfy  the  claim  of  the  United  States  out 
of  the  estate  of  the  debtor,  under  the  penalty  of  satisfying  it  out 
of  his  own  estate,  4  Peters,  308.  It  is  Important,  then,  that  there 
should  be  an  existing  assignee,  having  the  property  in  his  hands 
for  distribution;  indeed,  it  is  essential  that  there  should  be.  .  In 
the  case  of  Brent  v.  The  Bank  of  Washington,  the  plaintiff's  testa- 
tor had  executed  an  assignment  to  certain  persons,  of  all  his  estate, 
for  the  payment  of  the  claims  of  the  government,  and  his  other 
creditors,  as  far  fortlr  as  the  estate  would  answer.  The  assignees 
refused  to  accept  the  assignment,  or  to  act  under  it;  and  for  this 
reason,  the  attorney  general  admitted,  and  this  Court  decided,  the 
deed  to  be  inoperative.  10  Peters'  R.  597, 610,  611.  The  refusal  of 
the  trustees  to  act,  therefore,  apart  from  the  irregularity  of  their  ap- 
pointment; would  of  itself  defeat  any  claim  of  priority  on  the  part 
of  the  Uniied  States  in  this  case.  But  it  is  evident,  from  a  perusal 
of  the  act  of  1829,  that  it  was  never  intended  or  understood  by  the 
legislature,  or  the  Elkton  Bank,  as  a  voluntary  assignment  of  pro- 
perty for  the  benefit  of  creditors,  in  the  meaning  of  the  acts  of  con- 
gress. It  was  merely  a  proceeding  preparatory  to  the  final  adjustment 
of  the  affairs  of  the  Elkton  fiank,  on  the  expiration  of  its'  charter, 
in  a  few  years  thereafter.     The  trustees  were  to  have  the  privilege 
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of  miingy  and  to  be  iiable  to  be  sued,  in  the  same  manner  as  the  pre- 
sident and  directors.  They  were  to  be  elected  in  the  same  manner 
in  which  they  had  been  elected,  and  in  theif  place  and  stead.  It  was 
nothing  more  than  the  substitution  of  two  men  for  twelve,  in  the  ad- 
ministration of  the  bank — of  trustees  for  directors.  The  act  does 
not  contemplate  the  immediate  adjustment  ol  the  concerns  of  the  in- 
stitution; nor  does  it,  in  terms,  restrict  the  trustees  from  carrying 
on  the  usual  operations  of  the  bank;  but  en  the  contrary,  it  expressly 
directs  that  they  shall  be  elected  in  the  place  and  stead  of  the  pre- 
sident and  directors;  and  as  if  their  duties  were  not  intended  to  ex- 
pire but  with  the  charter  itself,  it  requires  them,  at  every  annual 
meeting  thereafter,  to  exhibit  to  the  stockholders  a  just  and  true 
statement  of  all  theii  doings  as  such  trustees.  It  made  them  respon- 
sible to  the  stockholdeis  directly,  as  the  president  and  directors  were, 
and  not  to  the  creditors;  and  is  predicated  of  no  insolvency,  actual 
or  technical.  And  that  the  passage  of  this  act,  and  the  subsequent 
irregular  proceedings  under  it,  wrought  no  real  change  in  the  situ- 
ation of  the  effects  of  the  EUkton  Bank,  is  manifest,  from  the  view 
afterwards  taken  of  the  subject  by  the  government  itself;  when  it  at- 
tached the  same  debt  due  from  Beaston,  in  his  hands  as  garnishee  of 
the  president  and  directors  of  the  Elkton  Bank:  thereby  clearly 
showing  that  it  never  regarded  the  property  of  the  Elkton  Bank,  or 
this  debt  at  least,  as  having  ever  passed  by  any  assignment,  actoal  or 
constructive,  out  of  the  possession  of  that  institution,  for  ihe  benefit 
of  creditors,  within  the  meaning  of  the  acts  of  congress. 

That  this  construction  of  the  act  of  1829,  and  this  C4)njecture  of  its 
JK^pe  and  object  are  correct,  is  further  confirmed  by  the  fact,  that  the 
power  and  authority  of  the  legislature  were  invoked.  The  consent  of 
that  body  was.absolutely  necessary,  to  vest  the  administration  of  the 
affairs  of  the  bank  in  two  instead  of  twelve  persons,  as  the  charter 
expressly  confided  its  management  to  the  latter  number  of  persons; 
whereas,  it  will  not  be  denied,  that,  if  the  object  had  been  merely  to 
make  an  assignment  of  property  for  the  benefit  of  creditors,  in  the 
meaning  of  the  acts  of  congress,  the  corporation  had  this  power  in 
its.  own  hands,  without  the  sanction  or  intervention  of  the  legislatore; 
and  could  have  effected  its  purposes  at  once,  by  a  deed  assigning  and 
conveying  .all  its  property  to  assignees  or  trustees.  The  State  of 
Maryland  v.  Bank  of  Maryland,  6  Gill  and  Johns.  220. 

There  is  nothing  in  the  charter  of  tlie  Elkton  Bank  to  restrain  it 
from  so  doing.    If  this  power  be  denied  to  a  corporation,  then  a  cor- 
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poration  can  never  be  brought  within  the  operation  of  the  statutes 
giv?ng  priority.  It  is  not  within  either  one  of  the  enumerated  classes 
of  cases.  It  cannot  be  a  deceased  debtor,  with  an  insufficiency  of 
assets  in  the  hands  of  executors  or  administrators.  Its  effects  cannot 
be  attached  as  those  of  an  absent,  concealed,  or  absconding  debtor;  for 
such  a  state  of  things  cannot  be  possibly  predicated  of  a  corporation. 
It  cannot  be  a  technical  insolvent,  under  the  state  laws;  and  if  it 
cannot  transfer  its  property  to  trustees,  for  the  payment  of  its  debts, 
without  the  intervention  and  permission  of  another;  it  cannot  make  a 
voluntary  assignment  Indeed,  it  may  be  greatly  doubted,  from  the 
phraseology  of  the  act  of  1797,  whether  it  was  ever  intended  to  apply 
to  corporations.  Before  this  branch  of  the  argument  is  concluded,  it 
must  be  observed,  that  up  to  this  point,  this  case  is  considered  as 
analogous  to  the  case  of  Prince  v.  Bartlett,  8  Cranch,  431.  There, 
the  effects  of  an  insolvent  debtor,  duly  attached  by  an  individual 
creditor,  i;n  June,  were  considered  not  to  be  liable  to  the  claim  of  the 
United  States,  on  a  custom  house  bond,  given  prior  to  the  attachment, 
and  put  in  suit  in  August  following.  And  to  the  facts  and  principles 
o(  law,  in  Prince  v.  Bartlett,  the  particular  attention  of  this  Court 
is  asked. 

But  it  is  contended,  that  the  appointment  of  receivers  by  the  cir- 
cuit court  wrought  some  change  in  the  condition,  either  of  the  par- 
ties in  this  suit,  or  of  the  debt  due  from  Beaston;  so  as  to  defeat  the 
attachm*ent  of  the  Farmers*  Bank,  subsequently  issued.     It  cannot 
be  regarded  as  an  assignment  under  the  statutes,  for  at  least  it  was 
n6t  voluntary.     The  appointment  of  receivers  is  a  discretionary 
power,  sometimes  exercised  by  a  court  of  chancery  as  a  measure  of 
security  against  waste,  mismanagement,  &c.  and  is  provisional  only 
for  the  more  speedy  getting  in  of  a  party's  estate,  and  securing  it  for 
the  benefit  of  such  person  as  appears  entitled;  and  does  not  affect  the 
right    2  Madd.  Chan-  Prac.  187-8.     It  transfers  no  title.     It  does 
not  even  alter  the  possession  of  the  estate  in  the  person  ,who  shall  be 
found  entitled  at  the  time  the  receiver  was  appointed ;  so  as  to  prevent 
the  statute  of  limitations  running  on  during  the  fight  in  dispute.    2 
Madd.  188.     The  appointment  of  receivers,  therefore,  in  this  case, 
did  not  affect  the  right  of  the  parties  to  this  or  any  other  suit,  or 
change  the  condition  of  the  debt;  unless  it  had  the  effect' to  place  it 
under  the  immediate  control  of  the  circuit  court,  as  a  court  of  equity, 
and  thus  protect  it  from  all  process  of  execution  or  attachment     It 
is  said,  ia  support  of  this  position,  that  money,  held  by  a  person  as 


Digitized  by 


Google 


JANUARY  TERM,  1838.  125 

[Beafton  ▼.  The  Fannera*  Bank  of  Delaware.] 
assignee  of  a  bankrupt,  or  trustee  of  an  insolvent,  cannot  be  attached 
for  a  debt  due  by  the  bankrupt  or  insolvent,  at  the  suit  of  any  par- 
ticular creditor.  Sergeant-  on  Attachment,  83.  But  the  reason  is 
obvious.  An  assignment,  in  law  or  in  fact,  divests  the  bankrupt  or 
insolvent  of  the  property,  and  transfers  it  to  the  assignee  in  trust  for 
the  creditors  in  general:  so  that  the  bankrupt  has  no  interest  to 
attach.  And  besides,  to  permit  an  attachment  in  favour  of  a  par^ 
tteular  creditor  to  lie^  would  be  subversive  of  the  whole  policy  of 
the  bankrupt  and  insolvent  laws;  under  which  the  assignment  is  in- 
tended to  ^operate  for  the  benefit  of  all  creditors.  And  so  with  regard 
to  property  or  money  taken  by  a  sheriff  in  execution^  or  money  paid 
into  court,  it  is  considered  as  already  in  the  custody  of  the  law.  But 
the  appointment  of  receivers  is,  per  se,  no  transfer  or  assignment  of 
the  property  into  their  hands;  nor  does  it  bring  the  property^  until 
taken  into  the  actual  possession  of  the  receivers,  under  the  protection 
of  the  court,  so  that  the  court  can  punish  for  any  interference  with 
it  by  attachment  or  otherwise.  Indeed,  this  position  is  admitted  and 
assumed  by  the  United  States;  and  it  may  be  added,  biy  the  judges  of 
the  circuit  court  themselves,  in  the  proceedings  which  were  had  in' 
that  court  to  recover  the  judgment  in  favour  of  the  United  States 
against  the  Elkton  Bank. 

The  debt  from  Beaston  was  not  regarded  in  those  proceedings  is 
'actually. or  constructively  in  the  possession,  or  under  the  control  of 
the  receivers,  or  under  the  immediate  protection  of  the  court;  else 
why  was  an  attachment,  similar  in  all  its  features  to  the  attachment  of 
the  Farmers'  Bank,  issued  in  the  saine  manner,  for  the  same  debt,  and 
against  the  same  person  ?  Why  was  not  that  process,  or  some  other, 
directed  against  the  receivers/if  the  appointment  of  them  operated 
as  a  transfer  or  assignment  of  this  debt?  Why,  too,  if.  after  the  ap- 
pointment of  them,  any  intermeddling,  by  the  Farmers'  Bank,  with 
the  property  or  credits  of  the  Elkton  Bank,  was  a  contempt  of  the 
circuit  court;  did  the  judges  of  that  same  court,  sitting  as  a  court  of 
law,  authorize  (without  requiring  leave  to  be  asked)  similar  proceed- 
ings in  favour  of  the  United  States?  Besides,  it  is  not  understood 
how  Beaston  can  avail  himself  of  any  act  of  contempt,  on  the  part  of 
the  Farmers'  Bank,  towards  the  circuit  court,  as  a  defence  to  an 
action  at  law  against  him;  when  no  interference  on  the  part  of  that 
court  has  been  attemptetl  or  sough^  Until  the  case  of  Angell  v. 
Smith  settled  the  question,  it  seems  to  have  been  a  matter  of  doubt, 
whether  an  ejectment  might  not  be  brought,  without  leave  of  coiirt, 
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for  lands  even  in  the  actual  possession  of  a  receiver,  under  the 
appointment  of  the  court  9  Vesey^  jr.,  R.  335.  There  the  court 
determined  the  question  in  the  negative,  by  Regarding  the  case  of 
receivers  as  analogous  to  that  of  sequestrators;  stating  that  it  was 
clearly  a  contempt  of  court  to  disturb  sequestrators  in  possession. 
Now,  if  the  analogy  between  sequestrators  andreceivers  be  so  striking 
as  to  compel  the  court  to  determine  the  law  in  one  respect  as  to  the 
one,  by  ascertaining  how  it  stood  in  relation  to  the  other;  ^'iiere  can 
be  no  reason  for  supposing  that  it  would  not  apply  the  sam^  princi- 
ples of  law  to  both,  in  every  case  where  the  analogy  could  be  tra^^. 
In  the  saoie  case  of  Angell  v.  Smith,  the  chancellor  said,  that  the 
court  of  king's  bench  had  decided  that  where  a  sequestration  is 
awarded  to  collect  money,  to  pay  a  demand  in  equity^  if  ii  is  not 
executed:  that  is,  if  the  sequestrators  do  not  take  possession;  and  a 
judgment  creditor  takes  out  execution,  notwithstanding  the  seques- 
tration awarded,  there  may  be  a  levy  under  the  execution:  and  hence 
I  think  that  it  may  with  reason  be  inferred,  that  if  a  receivec  does 
not  take  possession,  and  an  execution  or  attachment  issues  at  the  suit 
of  a  creditor,  there  may  be  a  levy.  Here  it  is  admitted,  that  up  to 
the  time  of  the  decision  of  the  Supreme. Court,  which  was  long 
subsequent  to  the  date  of  the  attachment  in  favour  of  the  Far- 
mersVBank,  the  receivers  never  had  collected  or  received,  or  by 
any  process  of  law,  attempted  to  collect  or  receive,  the  debt  due 
from  Beaston.'  This  decision,  in  the  case  of  Angell  v.  3niith,  and 
the  reasoning  of  the  court,  is  deemed  conclusive  on  this  point  at 
the  case. 

But  in  the  last  place,  it  is  urged  that  the  judgment  of  condemnar 
tion  against  Beaston,  in  favour  of  the  United  States,  (which  waa 
rendered  a  long  time  after  the  date  and  service  of  the  attachment  in 
favour  of  the  Farmers'  Bank,)  and  the  subsequent  payment  thereof 
by  Beaston;  should  operate  as  a  bar  to  the  recovery  of  the  Farmers' 
Bank  in  this  case.  To  the  suit  or  proceedings  on  which  this  judg- 
ment of  condemnation  was  rendered,  the  Fanners'  Bank  was  not  a 
psurty  or  privy.  It  is  unnecessary  to  multiply  authorities  to  show 
that  no  one  is  bound  by  a  judgment,  unless  he  be  a  party  to  the  suit, 
or  in  privity  with  the  party.  1  Wheat  6;  7  Cranch,  371.  If  the 
other  points  in  this  cause  cannot  avail  Beaston,  as  matters  of  defence, 
the  rendition  of  the  judgment  of  condemnation  cuinot;  as  it  will  then 
be  evident,  that  if  he  had  resorted  to  this  Court,  as  an  appellate  court, 
to  review  the  decision  of  the  circuit  court,  or  had  aflforded  the  Far- 
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men'  Bank,  (by  giving  notice  of  the  attachment  of  the  United  States,) 
an  Opportunity  of  vindicating  its  rights  by  so  doing,  be  would  have 
escap^  the  consequences  of  that  judgment^  as  the  facts  involved  in 
that  tase  are  the  same  which  exist  in  this.  In  the  concluding  lan- 
guage of  the  opinion  of  the  court  of  appeals  of  Maryland,  '^  it  is 
undoubtedly  a  hardship  on  the  defendant  (Beaston)  to  be  compelled 
twice  to  pay  the  same  debt  But  it  must  be  recollected  that  the 
plaintiflT  (ttie  Farmers'  Bank)  had  a  prior  attachment,  which  operates 
as  a  lien;  and  it  would  be  a  still  greater  hardship  that  such  plisuntiff 
should  lose  his  lien,  tlius  legally  acquired,  by  the  judgment  of  a 
court,  in  a  causis  to  which  he  was  no  party,  and  of  which  wc  nave 
no  evidence  that  h6  had,  in  dXky  mannei^  any.  notice.  If  the  defen- 
dant failed  to  take  the  proper  steps,  in  the  predicament  in  which  he 
was  placed,  to  defend  and  protect  his  interests;  it  is  but  fair  that  he 
should  suffer  the  consequences.  Had  notice  been  given  of  this 
attachment  by  the  United  States,  the  plaintiff  might  have  vindicated 
his  rights,  and  had  an  opportunity  of  asserting  his  anterior  lien;  and 
of  obtaining  the  decision  of  the  appellate  court,  had  it  become  ne- 
cessary. Nor  is  it  perceived  why  it  would  not  have  been  compe- 
tent for  the  defendant,  in  this  conflict  of  claims  against  him,  to  have 
brought  the  conflicting  parties  into  chancery;  whtere  the  rights  and 
priority  of  each  might  have  been  adjudicated  without  pr^udice  io 
him.  But  last  of  all,  would  the  defendant  be  stilled  to  avail  him- 
self of  the  judgment  of  the  United  States,  recovered  against  him; 
since,  from  the  examination  of  the  record  of  that  suit,  it  appears  that 
his. defence  was  taken  solely  on  the  plea  of  nulla  bona;  a  d'^fence 
which  could  certainly  have  been  of  nO  avail,  when  it  appeared,  by 
the  answers  filed  to  the  interrogatories  of  the  United  States,  that  he 
was  indebted  to  the  Elkton  Bank  of  Maryland:  and  although  in  the 
answers,  he  adverts  to  the  attachment  issued  against  him  by  the 
Farmers'  Bank  of  Delaware,  he  has  not  plead  such  attachment  as 
pending  against  him,  whereby  he  could  obtain  the  opinion  of  the 
court  in  relation  to  its  priority.  In  every  aspect,  therefore,  in  which 
we  can  view  the  decision  below,  [Cecil  county  court,}  we  are  brought 
to  the  conclusion  that  it  cannot  be  sustained."  In  conclusion,  it  is 
added,  that  it  appears  clearly  that  this  opinion  of  the  court  of  appeals 
of  Maryland,  must  be  sustained  by  this  Court  throughout 

Mr.  Butler,  attorney  general,  ia  reply : 

Most  of  the  views  presented  by  the  learned  counsel  for  the  de- 
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fendantNin  error^  have  been  sufficiently  met  in  the  oral  arguments  at 
the  bar;  to  which^  and  especially  to  the  argument  of  flie  associate 
counsel^  the  Court  are  respectfiilly  referred. 

'    In  addition  to  the  reasoning  and  authorities  then  submitted,  the 
following  remarks  are  offered'r 

1.  It  is  conceded,  that  no  lien  on  the  property  of  the  debtor  is 
created  by  the  statutes,  until  the- priority  given  byihem  actually  at- 
taches. If,  therefore,  before  the  right  of  priority  accrues,  the  debtor 
makes  a  bona  fide  conreyance  of  his*  estate  to  a  third  person,  or 
mortgages  it  to  secure  a  debt;  or  if  his  property  be  seized  und^r  an 
execution,  or  be  attached  in  cases^iptrhere  such  a  remedy  is^giveii.;  the 
United  States,  though^  the  facts  necessary  to  entitle  them  to  a  prefer- 
ence should  afterwards  occur,  will  have  no  claim  on  the  property  so 
sold,,  mqrtgaged,  levied  on,  or  attached. 

Even  when  the  priority  of  the  United  States  has  actually  attached, 
there  is,  strictly  speaking,  no  lien  on  the  property  in  the  hands  of 
the  executors  or  administrators,  assignees,  or  trustees,  as  the  case 
may  be;  biit  only  a  claiin  on  the  fund  in  their  hands,  and  various 
remedies  against  them  for  its  faithful  application,  "^hat  is  to  say,  the 
executors,  &c.  may  sell  the  property  and  transfer  a  valid  title,  and 
the  purchaser  will  hold  it  free  from  any  lien  in  favour  of  the  United 
States;  who  cannot  specifically  reclaim  the  property  from  the  pur- 
chaser, but  mtist  look  to  the  executor,  &c.  But  die  right  o^  the 
United  States  to  be  first  paid,  when  the  facts,  have  occurred  which 
give  them  a  priority,.is  a  right  which  will  be  protected;  even  before 
tiie  debtor's  property  has  been  converted  iiito  money,  by  his  execu- 
tors, &c.  in  the  same  way,  and  to  the  same  extent,  as  the  right  of  any 
other  cestui  que  trust  Thus,  if  the  executors,  &c.  be  insolvent,  and 
be  about  to  waste  the  property  oi*  misapply  its  proceeds,' receivers 
may  he  appointed,  at  the  instance  of  the*  United  States;  and  they 
will  be  entitled  to  such  other  preventive  remedies,  as  may  be  ne<^s- 
sary  to  render  their  priority  effectual. 

Afier  the  priority  has  attache/d,  the  debtor's  property  is  incapable 

of  being  levied  on  or  attached  by  any  other  creditor,  in  any  such 

way  as  to  defeat  that  priority.     If  this  be  not  so,  the  statutes,  giving 

the  preference,  would  be  useless;  and  that  it  is  so,  is  necessarily  im- 

.  plied,  in  every  case  on  the  subject  decided  by  the  courts*     • 

The  foregoing  observations,  it  is  believed,  dispose  of  the  introduc- 
tory remarks  of  the  defendant's  argument. 
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2.  The  opposing  argument  denies;  that  the  United  States  ever 
had  any  right  to  priority  of  payment  against  the  Elkton  Bank. 

It  is  contended^  on  the  part  of  the  United  Stfttes^  that  before  the 
issuing  of  the  attachment  in  favour  of  the  Farmers'  Bank,  (Sept  24thy 
1830,)  the  United  States  had  acquired,  m  against  the  Elkton  Bank, 
a  right  to  priority  of  payment  out  of  its  efi^cts;  not  by  the  execution . 
of  a  voluntary  assignment  of  all  its  property,'but  by  its  insolvency, 
and  its  commission  of  an  act  of  legal  bankruptcy,  within  th6  mean- 
ing of  the  statutes  in  question.  The  whole  argument  under  the 
fourth  proposition,  that  there  was  here  no  voluntary  assignment  by' 
the  Eikton  Bank,  for  the  benefit  of  its  creditors,  may  therefore  be 
laid  out  of  the  case. 

Our  positions  are,  that  the  JSIkton  Bank  was  capable  of  becoming 
insolvent,  and  committing  acts  of  legal  bankruptcy,  within  the  true 
intent  and  meaning  of  the  acts  of  congress;  and  that  it  did  so  as  early 
ms  December,  1829,  when  it  applied  to  the  legislature  of  Maryland 
for  a  special  law  to  wind  upi  its  aiflairs:  especially  as.this  application 
had  been  preceded  by  a  non  user  of  the  chief  franchises  of  the  cor- 
poration, from  Mar6h,  1829,  and  therecovery  of  a  judgQient  against 
them,  in  favour  of  the  United  States.  This  is  not  the  case  of  mere 
inability  to  pay;  ii;  is  a  case  of  utter,  acknowledged,  and  notorious 
insolvency;  and  these  acts  are  acts  of  legal  bankruptcy.  In  this  view, 
it  is  of  no  moment  whatever,  that  the  trustees,  under  the  special  laiW, 
were  not  duly  appointed,  or  did  not  accept;  though,  if  the  priority 
had  been  claimed  here,  as  in  Brent  v.  The  Bank  of  Washington,  10 
Peters,  597,  on  the  ground  of  a  voluntary  assignment,  those  points 
would  have  been  material. 

If  the  Elkton  Bank  did  not  become  insolvent,  and  commit  acts  of 
legal  bankruptcy,  in  December,  1829;  yet,  when  to  the  circumstances 
which  had  then  occurred,  we  add  the  appointment  of  receivers,  in 
April,  1830,  by  the  circuit  court,  and' the  proceedings  of  the  stock- 
holders, in  May,  1830;  sureily  we  have  an  accumulation  of  notorious 
an'd  decisive  facts,  exhibiting^  in  the  fullest  manner,  and  in  pursuance 
of  law,  the  utter  insolvency  of  the  corporation. 

When  the  ihsolvency  or  ^cts  of  bankruptcy  required  by  the  sta- 
tutes, have  actually  occurred,  the  priority  eo  instainti  attaches;  al- 
though some  time  may  elapse  before  a  trustee  be  formally  appointed. 
Every  person  indebted  to  the  insolvent,  or  in  possession  of  his  pro- 
perty, becomes,  as  to  such  debt  or  property,  the  trustee  of  the  United 
States,  from  the  inoment  he  has  notice  of  their  priority.  Should  he 
Vol.  XII.— R 
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actually  pay  oyer  the  debt,  or  deliver  the  property  to  another  creditor, 
pursuant  to  the  judgment  of  a  state  court,  before  he  has  notice  of 
the  claim  of  the  United  States,  this  would  undoubtedly  protect  him. 
But  nothing  of  this  sort  occurred  in  the  present  case.  Beaston,  be- 
fore the  judgment  recovered  against  him  hy  the  defendant  in  terror, 
bad  received,  through  the  summons  of  the  United  States,  under  the 
act  of  1818;  which  wifs  served  on  him,  on  the  19th  of  October,  1831 ; 
legal  notice  of  the  claim  of  the  United  States^;  and  though  he  pleaded 
the  pendency  of  the  atuchment  in  favour  of  the  defendant  in  error, 
this  plea  was  justly  regarded  as  unavailing.  Now,  it  will  appear  by 
the  record,  that,  although  Beaston  was  served  with  that  attachment^ 
in  September,  1830,  he  was  pot  required  to  plead  to  it  until  April 
term,  1834;  when  a  case  stated  was  agreed  on  by  the  parties,  con- 
taining, among  other  things,  all  the  proceedings  in  favour,  of  the 
United  States,  together  with  the  fact  that  the  debt  had  been  paid  to 
them,  agreeably  to  the  judgment  of  condemnation. 

The  circumstances  here  stated,  entirely  distinguish  this  case  from 
Prince  v.  Bartlett,  8  Cranch,  431,  so  much  relied  on  by  the  other 
side.  There,  the  property  of  the  debtor  was  attached  by  his  private 
.  creditors,  on  the  4th  of  June,  1810.  He  was  then  bound  to  the 
United  States,  in  certain  duty  bonds,  which,  however,  were  not  then 
payable;  nor  did  they  become  payable  until  August,  in  which  month 
they  were  put  in.  suit  Executions  in  favour  of  the  United  States, 
were  issued  on  the  18th  .of  September  following,  when  it  appeared 
that  the  debtor  was  insolvent;  but  no  leg|i  a.ct  of  bankruptcy  had  been 
con^mitted  even  then.  In  this  state  of  things,  and  especially  as  the 
debt  to  the  United  States  did  not  become  due  and  payable  until  after 
the  service  of  the  attachment;  it  was  very  properly  decided  that  the 
United  States  were  not  entitled  to  the  priority  claimed  by  them. 
But  the  opinion  of  the  Court,  pages  433,  434,  very  clearly  shows, 
that  had  the  debt  been  due  to  the  United  States,  and  had  a  legal  act 
of  bankruptcy  been  committed,  (as  is  contended  is  the  case  here,) 
before  the  service  6f  the  attachment,  the  priority  would  have  at- 
tached, ^nd  would  not  have  been  defeated  by  the  service  of  the 
attachme^vit 

3.  In  answer  to  the  remarks  relative  to  the  effect  of  the  appoint- 
ment of  receivers,  and  on  the  judgment  of  condemnation,  the  learned 
argument  of  the  counsel  who  opened  the  cause,  on  his  second  and 
third  points,  is  referred  to. 
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Mr.  Justice  M^Kinley  delivered  the  opiQion  of  the  Court. 

This  is  a  writ  of  error  to  the  judgment  of  the  court  of  appeals,  for 
the  eastern  shore  of  Maryland,  reversing  the  judgment  of  the  Cecil 
eounty  co]art 

The  defebdant  in  error  sued  out  and  prosecuted  a  writ  of  attaqb- 
ment  fieri  facias  against  the  plaintiff  in  error,  in  said  county  court, 
upon  a  judgment,  previously  obtained,  against  the  Elkton  Bank  of 
Maryland;  upon  iivhich  the  sheriff  returned  that  he  had  attached 
goods  and  chattels,  rights  and  credits,  of  the  president  and  directors 
of  siaid  Elkton  Bank,  in  the  hands  of  the  plaintiff  in  error,  the  sum 
of  five  hundred  dollars. 

Upon  the  trial  of  the  cause,  the  following  agreed  case  was  sub- 
mitted by  the  parties  to  the  court  for  its  judgment:  ^^  It  is  agreed  in 
this  case,  that  in  1828,  the  United  States  instituted  a  suit  against  the 
Elkton  Bank,  in  the  circuit  court  of  the  United  States,  at  the  Decem- 
ber term,  1829;  a  verdict  and  judgment  were  rendered  in  ^d  suit, 
in  favour  of  the  United  States,  for  twenty-one  thousand  two  hundred 
dollars;  <on  which  judgment  ff  fieri  facias  was  issued  at  April  term, 
1830,  and  returned  nulla  bona:  but  it  is  admitted,  that  at  the  time, 
the  said  president  and  directors  of  the  Elkton  Bank  had  a  large 
landed  estate,  which  has  been  since  sold,  and  applied  to  satisfy,  in  part, 
the  said  judgment;  which  landed  estate,  together  with  all  other  effects 
or  property  belonging  to  the  bank,  would  not  enable  the  bankto  pay 
its  debts,  and  that  the  same  property  and  effects  are  not  su£Scient  to 
pay  the  said  debt  due  to  the  United  States;  and  it  is  admitted,  that  the 
bank  was  then  unable  to  pay  its  debts.  An  appeal  was  prosecuted, 
but  no  appeal  bond  given;  and  the  judgment  was  affirmed  in  the  Su- 
preme Court,  at  the  January  term,  1832.  At  the  April  term,  1830, 
of  the  circuit  court,  a  bill  in  equity  was  filed  against  the  said  bank, 
at  the  suit  of  the  United  States;  and  Nathaniel  Williams  and  John 
Glenn  were  appointed,  by  an  order  of  court,  receivers,  with  authority 
to  take  possession  of  the  property  of  said  bank,  to  dispose  of  the 
Same,  and  to  collect  all  debts  due  to  it,  as  appears  by  the  record 
marked  exhibit  A;  which  receivers  gave  bond,  on  the  14th  day  of 
June,  1830,  and  proceeded  to  execute  their  trust  The  records 
marked  exhibit  A  and  exhibit  B,  herewith  filed,  are  to  be  considered 
as  part  of  .this  case  stated.  At  December  session,  1829,  application 
was  made  to  the  legislature  of  Maq^land^^y  the  several  persons  who 
were  the  acting  president  and  directors  of  the  said  bank,  for  the  act 
which  was  passed  at  that  session,  ch.  170;  which,  with  all  other  acts 
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relating  to  said  bank,  are  to  be  considered  as  part  of  this  statement 
A  meeting  of  the  stockholders,  convened  on  the  17th  day  of  May, 
1830,  which  was  the  third  Monday  of  said  month,  but  without  the 
notice  mentioned  and  required  by  the  act  incorporating  the  bank, 
and  its  supplements;  and  at  the  said  meeting,  a  majority  o,f  the  stock- 
holders appointed  two  trustees,  in  conformity  with  the  provisions  of 
said  act,  who  declined  accepting;  and  no  trustees  have  ever  since 
been  appointed,  nor  has  there  since  been  an  annual,  or  other  meeting 
of  the  stockholders,  or  an  election  of  directors;  nor  have  there  been 
any  banking  operations  carried  on  by  any  persons  professing  to  be 
the  corporation  of  the  Elkton  Bank,  since  March,  182d. 

'^  At  September  term,  1828,  the  Elkton  Bank  obtained  a  judgment 
against  George  Beaston  for  the  sum  whkh  is  attached  in  this  suit; 
which,  at  the  time  of  issuing  and  service  of  this  attachment,  had  not 
'  been  paid  by  Beaston.  At  A{)ril  term^  1830,  the  Farmers'  Bank  of 
Delaware  obtained,  in  Cecil  county  .court,  a  judgment  against  the 
president  and  directors  of  the  Elkton  Bank  for  five  thousand  dollars, 
with  interest  from  9th  December,  1825,  till  paid,  and  costs;  and  be- 
fore the  appointment  and  bonding  of  the  receivers,  as  aforesaid,  and 
on  the  24th  September,  1830,  upon  that  judgment  issued  this  attach- 
ment, and  attached,  in  the  hands  of  said  Beaston,  the  sum  of  five 
hundred  dollars;  and  after  this  attachment  was  issued  and  served, 
and  after  the  affirmation  of  the  judgment  of  the.  circuit  court  by  the 
Supreme  Court,  attachment  was  issued  by  the  United  States,  and  the 
other  proceedings  had,  as  appears  from  the  record  marked  B:  and 
Beaston  has  actually  paid  and  satisfied  to  the  United  States  the 
amount  for  which  judgment  of  condemnation  was  rendered  against 
him  in  the  circuit  'COurt  It  is  admitted,  that  up  to  the  time  of  the 
decision  in  the  Supreme  Court,  the  said  receivers  had  never  collected 
or  received,  or  by  any  process  of  law  attempted  to  collect  or  receive, 
the  said  debt,  attached  in'  this  case.  The  question  for  the  opinion  of 
the  court  is,  whether  the  plaintiff  can  sustain  the  present  attach- 
ment?" Whereupon  the  court  rendered  judgment  in  favour  of  the 
defendant;  and,  upon  an  appeal  taken  by  the  plaintiff,  the  court  af 
appeals  reversed  the  judgment  of  "the  county  court 

In  the  argument  here,  the  counsel  for  the  plaintiff  in  error  made 
the  following  points:  First,  the  £lkton  Bank  of  Maryland,  is  a  per- 
son, within  the  meaning  of  the  act  of  congress  of  .the  3d  of  March, 
1797,  giving  priority  of  payment  to  the  Uiiited  States:  secondly,  by  a 
proper  construction  of  that  act,  the  plaintiff  in  error  having  paid  to  the 
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United  States  the  amount  which  he  owed  to  the  Elkton  Bank,  is  not 
liable  to  the  defendant  in  error:  thirdly,  the  appiointment  of  receivers 
by;  the  circuit  court,  with  power  to  take  possession  of  the  property 
of  the  bank,  and  to  sell  and  dispose  of  the  same,  and  to  collect  all 
debts  due  to  it,  was  such  an  assignment  of  its  property  as  to  give 
the  right  pf  priority  to  the  United  States:  fourthly,  the  election  of 
trustees,  by  the  stockholders  of  the  bank,  under  the  act  of  the  Mary- 
land legislature,  was  also  such  an  assignment  of  the  properly  of  the 
bank  as  to  give  the  right  of  priority  to  the  United  States:  and  for 
these  reasons,  they  contended,  the  judgment  of  the  court  of  appeals 
ought  to  be  reversed. 

The  counsel  for  the  defenda'  in  error  resisted  all  the  grounds 
assumed  by  the  counsellor  tlie  plaintiff  in  error;  and  insisted  that, 
by  a  fair  construction  of  the  fifth  sectioii  o£  the  act,  and  the  former 
adjudications  of  this  Court,  the  priority  therein  provided  for,  did  not 
attach  to  the  fund  belonging  to  the  Elkton  Bank,  in  the  hands  of  the 
plaintiff  in  error. 

The  section  referred  to  is  in  these  words:  "  That  when  any  revenue 
officer,  or  other  person  hereafter  becoming  indebted  to  the  United 
States,  by  bond  or  otherwise,  shall  become  insolvent,  or  where  the 
estate  of  any  deceased  person,  in  the  hands  of  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased, 
the  debt  due  to  the  United  States  shall  be  first  satisfied;  and  the  pri- 
ority, hereby  established,  shall  be  deemed  to  extend  as  well  to  cases 
in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his  dfebts, 
shall  make  aVoIuntary  assignment  thereof,  or  in  which  the  effects  of 
an  absconding,  concealed  or  absent  debtor,  shall  be  attached  by  pro- 
cess of  laV^,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  be 
committed." 

From  the  li^nguage  employed  in  this  section,  and  the  construction . 
given  to  it,  from  time  to  time,  by  this  Court,  these  rules  are  clearly 
established:  first,  that  no  lien  is  created  by  the  statute:  secondly, 
the  priority,  established  can  never  attach  while  the  debt6r  continues 
the  owner,  and  in  the  possession  of  the  property,  although  he  mav  be 
unable  to  pay  all  his  debts:  thirdly,  no  evidence  can  be  received  ^ 
the  insolvency  of  the  debtor,  until  he  has  been  divested  of  his  pro- 
perty in  one  of  the  modes  stated  in  the  section:  and,  fourthly,  when« 
ever  he  is  thus  divested  of  his  property,  the  person  who  becomes  in- 
vested with  the  title,  is  thereby  made  a  trustee  for  the  United  States, 
and  is  bound^o  pay  their  debt  first  out  of  the  proceeds  of  the  debtor's 
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property.  The  United  States  v,  Fisher,  2  pmnch,  358;  The  United 
States  V.  Hooe  et  al.  3  Cranch,  73;  Prince  v.  Bartlett,  8/Cr8hch,431 ; 
Conard  v.  The  Atlantic  Insurance  Company,  1  Peters'  Rep.  439; 
Conard  v.  NichoU,  4  Petert'  Rep.  308;  Brent  y.  The  Bank  of  Wash- 
ington, 10  Peters'  Rep.  596. 

If  the  Elkton  Bank  of  Maryland  is  not  a  person,  within  the  mean- 
ing of  the  act,  no  law  of  congress  w^s  drawn  in  question  in  the  court 
below;  and  consequently,  the  -question  of  priority  did  not  arise. 
That  court  haying  decided  upon  the  legal  eflTect  of  the  several  acts 
^ne  by  the  circuit  court  of  the  United  States;  and,  also,  upon  the 
legal  effect  of  the  election  of  trustees  by  the  stockholders  of  the  bank, 
under  the  act  of  Maryland:  which  several  acts  were  relied  upon,  by 
the  plaintiff  in  error,  as  being  an  assignment  of  all  the  property  of  the 
bank,  or  as  constituting  an  act  equivalent  to  such  an  assignment;  the 
question,  whether  the  bank  is  a  persotiy  within  the  meaning  of  the 
act  of  congress,  was  necessarily  decided.  It  lies  at  the  foundation  of 
the  whole  proceeding;  and  if  we  now  decide,  that  the  bank  is  not  a 
person,  within  the  meaning  of  the  act,  under  the  25th  section  of  the 
judiciary  act  of  1789,  it  will  be  our  duty  to  dismiss  the  writ  of  error 
for  wai;it  of  jurisdictiou.  Inglis  v.  Coolidge,  2  Wheat  363 ; .  Miller  v. 
NichoUs,  4  Wheat  311;  Crowell  v.  Randell,  and  Shoemaker  v.  Ran- 
dell,  10  Peters'  Rep.  368:  M'Kinney  et  al.  v.  Carroll,  decided  at  the 
present  tcsrm  of  this  Court  We  must,  therefore,  inquire  whether  the 
bank  is  a  j^er^on,  within  the  meaning  of  the  act  of  congress. 

All  debtor?  to  the  United  States,  whatever  their  character,  and  l)y 
whatever  mode  bound,  may  be  fairly  included  within  the  language  used 
in  the  fifth  sectioaof  the  act  of  congress.  And  it  is  manifesf,  that  con- 
gress intended  to  give  priority  of  payment  to  the  United  States  over 
all  other  creditors,  in  the  cases  stated  therein.  It  therefore  lies  upon 
those  who  claim  exemption  from  the  operation  of  the  statute,  to  show 
that  they  are  not  within  its  provisions.  No  authority  has  been  ad- 
duced to  show,  that  a  corporation  may  not,  in  the  construction  of 
statutes,  be  regarded  as  a  natural  person:  while,  on  the  contrary, 
authorities  have  been  cited  which  show,  that  corporations  are  to  be 
deemed  and  considered  as  joer^on^,  when  the  circumstances  in  which 
they  are  placed,  are  identical  with  those  of  natural  persons,  expressly 
included  in  such  statutes.  As  this  statute  has  reference  to  the  public 
good,  it  ought  to  be  liberally  construed.  United  States  v.  The  State 
Banl^  of  North  Carolina,  6  Peters'  Rep.  29.  As  this  question  has 
been  fully  decided  by  this  Court,  other  authorities  need  not  be  cited. 
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In  the  case  of  the  United  States  y.  Amedy,  11  Wheat  393,  whieh 
'  waa  a  prosecution  for  destroying  a  yessel  at  sea  with  intent  to  prejudice 
the  underwriters,  The  Boston  Insurance  Company;  Jthe  section  of  the 
statute  under  which  he  was  prosecuted,  subjected  to  the  penalty  of 
death  any  person,  being  pwner,  or  part  owner,  who  should  burn,  de- 
stroy &c.,  any  ship  or  vessel,  with  intent  to  prejudice  any  person  or 
persons,  that  had  underwritten,  or  should  underwrite  any  policy  of 
insurance,  &c.  The  Court,  in  delivering  the  opinion,  Skysc  ^^  Another 
question,  not  raised  in  the  eourt  below,  has  been  raised  here,  and  upon 
which,  as  it  is  vital  to  the  prosecution,  we  feel  ourselves  called  upon 
tb  express  an  opinion.  It  is,  that  a  corporation  is  not  a  person  within 
the  meaning  of  the  act  of  congress.  If  -Aere  had  been  any  settled 
course  of  decisions  on  this  subject,  in  criminal  cases,  we  should  cer- 
tainly, in  a  prosecution  of  this  nature,  yield  to  such  a  construction  of 
the  act  But  there  is  no  such  course  of  decision.  Thd  mischief, 
intended  ta  be  reached  by  the  statute,  is- the  same  whether  it  re- 
spects private  or  corporate  persons."  After  citing  2  Inst.  738,  and 
some  other  authorities,  the  opinion  proceeds  thus:  *^  Finding,  there- 
fore, no  authority  at  common  law  which  overthrows  the  doctrine  of 
Lord  Coke,  we  do  not  think  that  we  are  entitled  to  engraft  any  such 
constructive  exception  upon  the  text  of  the  statute."  This  case,  we 
think,  is  decisive  of  the  question.  And  the  fact,  that  the  Elkton 
Bank  cannot  be  brought  within  all  the  predicaments  stated  in  the 
statute,  proves  nothing;  if  it  can  be  brought  within  any  one  or  more 
of  them. 

The  record  in  this  case  abundantly  proves,  that  a  bank  may  be- 
come largely  indebted  to  the  United  States,  and  not  have  property 
sufficient  to  pay  all  its  debts.  If  to  these  facts  were  superadded  the 
fact  of  a  voluntary  assignment  by  the  bank,  of  all  its  property,  in 
any  mode  authorized  by  law;  the  right  of  the  United  States  to  pri- 
ority wpuld  be  clearly  established. 

This  brings  us  to  the  consideration  of  the  second  point  raised  by 
the  plaintiff  in  error.  The  agreed  case  shows  that  the  attachment 
fieri  facias,  upon  the  judgment  of  th&  defendant  in  error,  against  the 
Elkton  Bank,  issued  on  the  24th  day  of  September,  1830;  and  at- 
tached in  the  hands  of  the  plaintiff  in  error  the  sum  in  controversy. 
The  attachment  in  favour  of  the  United  States  did  not  issue  until  the 
8th  day  of  July,  1831.  And  the  plaintiff  in  error,  in  answering  the 
interrogatories  propounded  to  him  in  that  proceeding,  stated,  that  in 
October,  in  the  year  1830,  an  attachment,  at  the  suit  of  the  Farmers* 
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[fie^ston  y.  The  Farmer*'  Bank  of  Delaware.] 
Bank  of  Delaware,  against  him,  as  garnishee  of  the  Elkton  Bank  of 
Maryland,  was  sierved  on  him,  returnable  to  Cecil  county  court, 
where  said  attachment  was  still  depending.  The  money  thus  attached 
in  thB  hands  of  the  plainti£f  in  error,  by  legal  process,  before  the 
issuing  of  the  attachment  in  behalf  of  the  United  States,  was  bound 
for  the  debt  for  which  it  was  legally  attached,  by  a  writ,  which  is 
in  the  nature  of  an  execution;  and  the  right  of  a  private  creditor, 
thus  acquired,  could  not  be  defeated  by  the  process  subsequently 
issued  on  the  part  of  the  United  States.  Prince  y.  Bartlett,  8 
Cranch,  431. 

We  are  next  to  inquire  into  the  legal  effect  of  the  appointment  of 
receivers  hy  the  circuit  court  Without  deciding  whether  a  circuit 
court  of  the  United  States  has  authority,  in  a  case  like  this,  to  appoint 
receivers,  with  power  to  take  possession  of  all  the  property  of  a 
debtor  of  the  United  States;  it  is  sufficient  to  say,  in  this  case,  that  it 
dc^s  not  appear  that  the  power  conferred  on  the  receivers  was  ever 
executed:  and  if  it  had  been,  it  would  not  have  been  a  transfer  and 
posses9ion  of  the  property  of  the  Elkton  Bank,  within  the  meaning 
of  the  act  of  congress:  and,  therefore,  the  priority  could  not  have  at- 
tached to  the  funds  in  their  hands. 

The  only  remaining  question  is,  whether  the  election  of  trustees, 
by  the  stockholders  of  the  Elkton  Bank,. under  the  statute  of  Mary- 
land was  such  an  assignment  of  all  the  property  of  the  bank,  as 
would  entitle  the  United  States  to  priority  of  payment  out  of  its 
funds.  In  the  investigation  of  this  branch  of  the  subject,  it  is  not  ne- 
cessary to  inquire  into  the  regularity  of  the  election  of  the  trustees. 
Suppose  it  to  have  been  perfectly  regular,  in  .all  respects,  did  it  so 
operate  as  to  divest  the  Elktgn  Bank  of  its  property?  No  one  can 
be  4ivested  of  his  property,  by  any  mode  of  conveyance,  statutory 
or  otherwise,  unless  at  the  same  time,  and  by  the  sannte  conveyance, 
the  grantee  becomes  invested  with  the  title.  As  the  trustees  refused 
to  accept  the  tru^t,  none  was  created;  and  the'  election  thereby  be- 
came inoperative  and  void,  and  the  property  remained  in  the  bank* 
Brent  v.  The  Bank  of  Washington,  10  Peters'  R.  611;  Hunter  y. 
The  United  States,  5  Peters'  R..173. 

The  moment  the  transfer  of  property  takes  ptace,  under  the  statute, 
the  person  taking  it,  wh'  ther  oy  voluntary  assignment' oi  vy  upe«i^^ 
tion  of  law,  becomes  bound  to  the  United  States  for  the  faithful 
performance  of  the  trust  ConaM  v.  The  Atlantic  Insurance  Com- . 
t>any,  1  Peters'  R.  439.  As  thetfUe  15  the  property  of  the  bank  did 
not  pass  to*  the  trustees  by  virtue  of  -Ae  election,  there  was  aq  fuful 
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to  which  the  priority  of  the  United  States  could  attach;  there  was  no 
one  authorized  or  bound  to  execute  a  trust  under  the  statute:  there- 
fore,  no  legal  bar  was  opposed  to  the  right  Qf  recovery  and  satisfac^ 
tion  of  th^  debt  due  by  the  ElktonBank  to  the  defendtot  in  error. 

Upon  the  ^hole,  it  is  the  opinion  of  the  Court,  there  is  no  error 
in  the  judgment  of  the  court  of  appeals. 

Mr.  Justice  Stort,  dissenting. 

1  dissent  firom  so  much  of  the  opinion  delivered  by  the  Court  in 
ibis  casoy  as  decides  that  a  corporation  is  a  person  within  the  sense  of 
the  5th  section  of  the  act  of  1797,  ch.  74.  I  have  no  doubt,  what- 
soever, that  in  a  legal  and  technical  sense,  a  corporation  is  a  person; 
and  that  under  that  deoomination,  it  may  be  included  within  the  pro- 
visions of  a  statute,  where  the  language  and  provisions  and  objects 
.of  the  statute  equally  apply  to  corporations  and  to  private  persons. 
My  dissent  is*  founded  upon  this  ground,  that  neither  the  language 
nor  the  provisions  of  the  5th  sectioti  of  the  act  of  1797>  ch.  74,  are 
applicable  to  the  case  of  corporations:  but  that  they  apply  exclusively 
to  private  persons;  and  cannot,  without  violence  to  the  words  and  the 
objects  of  that  act,  be  strained  so  as  to  reach  corporations.  I  think 
that  the  persons  intended  by  the  act,  are  such  persons  only  as  may 
be  brought  within  each  of  the  predicaments  stated  in  the  act 

The  language  of  the  5th  section  is,  <<That  where  any  revenue  of- 
ficer, or  other  person  hereafter  becoming  indebted  to  the  United 
States,  by  bond  or  otherwise,  shall  become  insolvent,  or  where  the 
estate  of  any  deceased  person,  in  the  hands  of  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased^ 
the  debt  due  to  the  United  States  shall  be  first  satisfied:  and  the  pri- 
ority hereby  established,  shall  be  deemed  to  extend  as  well  to  cases 
in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  thereof,  or  in  which  the  effects  of 
an  absconding,  concealed  or  absent  debtor,  riiall  be  attached  by  pro- 
cess, ol  law,  as  to  cases  in  wLich  an  act  of  legal  bankruptcy  shall  be 
committed.^' 

Now,  the  statute,  Aianifestly,  in  this  provision,  contemplates  two 
classes  of  c^ses;  insolvency  inter  vivos;  and  insolvency  upon  the 
death  of  a  debtor.  It  is  plain  that  the  last  class  cannot  have  been  in- 
tended to  include  corporations;  for  if  it  were  to  be  supposed  that 
they  could  be  ^Meceased  debtors,"  yet  by  no  reasonable  use  of  lan- 
gua^  can.it  be  said  that  they  cun  have  executors  or  adipinistrators, 
'    Vol.  XIL— S 
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or  estate  in  the  hands  of  executors  or  administrators.  The  other  class 
of  cases,  is  of  insolvency  inter  yivos.  Which  are  these?  First,  cases 
in  which  a  debtor  not  having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  therec^;  that  is,  of  all  his  pro- 
perty. It  certainly  is  practicable  for  a  corporation  to  be  in  this  pre- 
dica:ment;  if  by  its  charter  and  constitution  it  is  capable  of  making 
such  a  general  assignment  But  I  must  say,  that  independent  of  some 
special  and  positive  law;  or  provision  in  its  charter  to  such  an  effect,  I 
do  exceedingly  doubt,  if  any  corporation,  at  least  without  the  express 
assent  of  all  the  corporators,  can  rightfully  dispose  of  all  its  property 
by  such  a  general  assignment,  so  as  to  render  itself  incapable  in  fu- 
ture of  performing  any  of  its  corporate  functions.  That  would  be  to 
say,  that  a  majority  of  a  corporation  had  a  right  to  extinguidi  the 
corporation,  by  its  own  will,  and  at  its  own  pleasure.  I  doubt  that 
rij^t;  at  least,  unless  under  very  special  circumstances.  Secondly, 
eases  of  an  absconding,  concealed  or  absent  debtor.  Now,  it  is  plain, 
that  in  no  just  sense  can  a  corporation  be  brought  within  the  terms 
of  this  predicament  Thirdly,  cases  of  legal  bankruptcy.  Such  cases 
do  not  exist  in  relation  to  corporations;  The  geperal  bankrupt  laws 
of  England  have  never  been  held  to  extend  to  corporations;  neither 
have  the  general  insolvent  laws  of  the  several  states  in  this  Union, 
where  they  exist,  ever  been  extended  to  corporations.  Now,  my 
argument  is,  this,  and  I  wish  to  put  it  into  the  most  precise  and  con- 
cise form;  that  the  fifth  section  of  the  act  of  1797,'  ch.  74,  was  never 
intended  to  apply  to  any  debtors  or  persons  who  were  not,  and  might 
not  be  within  every  one  of  the  classes  of  predicaments  above  stated. 
Corporations  cannot  be  within  three  out  of  the  four  predicaments 
above  stated;  and  therefore  I  hold,  that  the  legislature  never  could 
have  intended  to  embrace  them  within  the  provisions  of  the  section. 
I  dissent  from  the  opinion  upon  this  point,  upon  another  and  in- 
dependent ground;  and  that  is,  tiiat  the  opinion  is  wholly  extra- 
judicial, and  unauthorized  by  law.  That  the  question  was  not  made 
or  decided  in  the  court  below;  and  that  unless  it  was  so  made  and 
decided,  it  cannot  be  re-examined  in  this  Court  This  is  a  writ  of 
error,  not  to  a  circuit  court  of  the  United  States,  but  to  the  highest 
court  of  a  state;  and  brought  here  for  our  revision,  under  the  25th 
section  of  the  judiciary  act  of  1789,  ch.  20.  That  section  expressly 
declares,  that  upon  such  a  writ  of  error  ^^no  other  error  shall  be  as- 
signed, or  regarded  as  a  grou^id  of  reversal  in  any  such  case  ^  afore- 
said, than  such  as  appears  on  the  face  of  the  record,  and  immediatdy 
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respects  fhe  beforementioned  questions  of  the  validity  or  construc- 
tion of  th^  said  constitution,  treaties,  statutes,  commissions  or  au- 
thorities in  dispute.'*  The  preceding  part  of  the  same  section,  autho- 
rizes the  writ  of  error  only  when  the  decision  of  the  state  court 
has  been  against  the  vsdidity  or  construction  of  the  constitution, 
treaties,  statutes,  commissions, or  authorities  stated  in  the  section. 
So  that  it  is  manifest,  and  so  has  been  the  uniform  course  of  this 
Court,  that  no  question  not  made  in  the  court  below,  on  which  its 
judgment  ultimately  turned,  can  be  made,  or  is  re-exan^inable  here. 
I  have  already  said,  that  it  is  apparent  upon  this  record,  that  no  such 
point  arose,  or  decision  was  made  in  the  court  of  appeals  of  Maryland; 
and,  therefore,  I  cannot  but  consider  the  decision  here  pronounced 
upon  it,  as  coram  non  judice;  and  in  no  just  sense,  obligatory  upon 
us,  or  upon  our  successors. 

I  know  that  my  brother,  Mr.  Justice  Barbour,  held  the  same 
opinion  as  I  do,  on  this  question.  His  departure  from  the  Court  before 
the  opinion  in  this  case  was  pronounced,  does  not  entitle  me  to  spieaek 
further  in  his  behalf. 

Mr.  Justice  Baldwin  concurred  with  Mr.  Justice  Story  in  the 
opinion  delivered  by  him  ;  and  with  the  majority  of  the  Court,  in 
affirming  the  judgment  of  the  court  of  appeals. 

Mr.  Justice  McLean  concurred  with  Mr.  Justice  Story. 


This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record 
Irom  the  court  of  appeals  for  the  Eastefrn  Shore  of  Maryland,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  now  here  ad- 
judged, and  ordered  by  this  Court,  that  the  judgment  of  the  said 
court  of  appeals  in  this  cause  be,  and  the  same  is  hereby  affirmed/ 
with  costs. 
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The  Heirs  of  Nicholas  Wilson  v.  The  Life  and  Fire  Insur- 
.   ANCE  Company  of  New  York. 

In  certain  proceedings  for  the  talc  of  property  mortgaged,  the  i^idow  and  children 
of  the  deceased  owner  of  the  property  were  made  defendants.  The  district  coart 
of  Lousiana  gave  a  judgment  in  favour  of  the  plaintifis.  The  widow  was  entitled 
to  her  community  in  the  property  mortgaged,  and  had  taken  the  property  at  the  ap- 
praisement and  estimation.  The  writ  of  error  to  the  district  court  of  Lousiana  was 
iwned  in  the  name  of  '*  The  heirs  of  Nicholas  Wilson,"  without  naming  any  per- 
■on  as  plaintiff.  The  widow  of  Nicholas  Wilson  did  not  join  in  the  writ  of  error. 
The  writ  of  error  was  dismissed  on  the  two  grounds :  that  no  person  was  named 
in  it;  and  that  the  widow  of  Nicholas  Wilson  had  not  joined  in  it. 

The  rule  of  Court  is,  that  where  there  is  a  substantial  defect  in  the  appeal,  or  writ 
of  error,  the  objection  may  be  taken  at  any  time  before  the  judgment;  on  the 
ground  that  the  ease  is  not  legally  4>efore  the  Court,  and  that  it  has  not  juris  lictioii 
to  try  it. 

The  cases  of  Mary  Deneale  and  others,  Plaintifis  t.  Stump's  Executors,  6  Peters, 
596;  and  Owings  and  others  v.  Kincannon,  7  Peters,  999/  cited. 

ERROR  to  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

Mr.  .Butler,  for  the  defendants,  moved  to  dismiss  the  writ  of 
error. 

1.  Because  no  persons  are  named  in  the  writ  as  plaintiffs;  but 
they  are  described,  generally,  as  The  Heirs  of  Nicholas  Wilson. 

2.  That  the  widow  of  Nicholas  Wilson^  who  is  interested  in  the 
suit,  did  not  join  in  the  application  for  the  writ  of  error. 

The  motion  was  opposed  by  Coxe  and  Mr.  Webster. 

•Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  Court 
The  proceedings  in  this  case  were  instituted  in  the  district  court 
for  the  eastern  district  of  Louisiana,  for  the  purpose  of  procuring 
the  sale  of  certain  property  mortgaged  by  Nicholas  Wilson  in  his 
lifetime,  to  the  Life  and  Fire  Insurance  Company  of  New  York. 
•  The  widow  and  children  of  the  deceased  were,  made  defendants  in 
the  petition,  anH  tJie  judgment  in  thic  district  court  was  in  feivour  of 
the  plaintiffs.  The  widow,  it  appears,  was  entitied  to  her  community 
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in  the  property  mortgaged;  and  had  taken  the  property  of  the  de^ 
ceased,  as  she  had  a  right  to  do,  at  the  appraisement  and  estimation. 

The  counsel  for  the  defendant  in  error  has  moved  to  dismiss  this 
case;  1st,  Because  no  persons  are  named  as  plaintiffs  in  the  writ  of 
error;  but  they  ^are  described  generally  in  the  writ  as  ^^  The  Heira  of 
Nicholas  Wilson.'^  ^dly,  If  this  general  description  is  sufficient, 
yet  it  appears  by  the  petition  for -the  writ,  which  is  referred  to  in 
the  appeal  bond,  that  the  widow  did  not  join  in  the  application  for  the 
writ  of  error:  and  as  the  judgment  against  the  defendants  was  a  joint 
one,  they  must  all  join  in  a  writ  of  error,  unless  there  is  a  summons* 
and  severance. 

We  think  the  writ  of  error  must  be  dismissed  on  both  grounds; 
and  that  the  points  raised  have  already  been  decided  by  this  Court 

In  the  case  in  8  Peters,  526,  the  writ  of  error  issued  in  the  name 
of  '^  Mary  Denepde,  executrix  of  George  Deneale  and  others.''  It  was 
dismissed  on  the  motion  of  the  defendants  in  error,  and  the  Court 
said,  "  the  present  writ  of  error  is  brought  by  Mary  Deneale  *  and 
others'  as  plaintiffs;  but  who  the  others  are  cannot  be  known  to  the 
Court,  for  their  names  are  not  given  in  the  writ  of  error,  as  they 
ought  to  be.  Mary  Deneale  cannot  alone  maintain  a  writ  of  error 
on  this  judgment;  but  all  the  parties  must  be  joined  and  their  names 
set  forth,  in  order  that  the  Court  may  proceed  to  give  a  proper  judg- 
ment in  the  case."  In  the  case  now  before  the  Court,  the  name  of 
no  one  of  the  parties  is  set  forth  in  the  writ  of  error;,  and  according 
to  the  rule  laid  down  in  the  case  referred  to,  this  writ  of  error  can- 
not be  maintained. 

The  second  objection  above  stated,  falls  within  the  principle  de- 
cided in  Owings  and  others  v.  Kincannon,  7  Peters,  399.  In  that 
case  a  joint  decree  was  passed  by  the  circuit  court  for  the  district  of 
Kentucky,  against  six  defendants.  An  appeal  was  prayed  generally 
from  the  decree;  but  in  the  appeal  bond,  it  was  stated  that  two  had 
prayed  an  appeal,  and  nothing  was  there  said  of  the  others.  The 
Court  considered  the  statement  in  the  bond  as  explaining  the  general 
entry  granting  the  appeal;*  and  dismissed  the  rase  because  ail  of  the 
defendants  in  the  court  below  had  not  joined  in  it 

In  the  case  before  the  Court,'if  the  omission  to  name  the  plaintiffs 
in  error  in  the  writ  was  not  regarded  as  an  insuperable  objection,  and 
if  the  general  description  of  ^'  The  lieirs  of  Nicholas  Wilson,"  could 
be  supposed  under  the  laws  of  Louisiana,  to  include  his  widow;  yet 
the  statement  in  the  petition  for  the  writ  of  error  which  is  referred 
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to  in  the  bond,  would  explain  the  general  description  in  the  writ, 
and  bring  this  case  within  the  principle  decided  in  Owings  and  others 
y.  Kincannon. 

In  both  of  die  cases  referred  to,  it  appears  that  the  motions  to  dis- 
miss were  not  raad6  at  the  first  term,  or  at  the  time  of  appearance  in 
this  Court;  but  each  of  the  cases  had  been  depending  here  two  years, 
before  the  motion  was  made.  The  rule  of  this  Court  therefore  is, 
that  where  there  is  a  substantial  defect  in  the  appeal,  or  writ  of  error, 
the  objection  may  be  taken  at  any  time  before  judgment,  on  the 
ground  that  the  case  is  not  legally  before  us;  and  that  we  have  .not 
jurisdiction  to  try  it  It  follows,  that  the  writ  of  error  in  the  case 
under  consideration  must  be  dismissed. 

Mr.  Justice  Baldwin  dissented. 


On  consideration  of  the  motion  made  in  this  cause  by  Mr.  Butler, 
to  dismiss  this  case  for  irregularity,  on  the  ground  that  the  writ  of 
error  does  not  set  forth  the  na.nes  of  all  the  parties,  and  of  the  argu- 
ments of  counsel  thereupon  had,  as  well  in  support  of  as  against  the 
motion;  it  is  now  here  ordered  and  adjudged  by  this  Court,  that  this 
writ  of  error  to  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana  be,  and  the  same  is  hereby  dismissed,  and  that 
it  be  so  certified  to  the  said  district  court 
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Edwasd  Sarghbt  and  others,  appellants  y.  The  United. 

States. 

Thp  United  StatM  institated  a  pnit,  on  a  bond  for  dotiei,  in  the  diitrict  court  of  the 
■outhern  district  of  New  York;  and  after  a  trial  and  verdict  for  the  United  States, 
jodgment  was  given  against  the  defendant ',  who  thereupon  prosecuted  a  writ  of 
error  to  the  circuit  court  for  the  southern  district  of  New  York,  where  the  judgment 
of  the  district  court  wa^  affirmed.  The  defendant  then  appealed  to  the  Supreme 
Court.  Held,  that  cases  at  law  can  only  be  brought  from  the  circuit  court  by  writ 
of  erroTy  and  cannot  be  brought  by  appeal.  In  cases  at  law,  removed  from  the 
district  to  the  circuit  court,  the  judgment  of  the  circuit  court  is  final  and  conclu^ 
sive.    It  is  otherwise  in  cases  of  admiralty  and  maritime  jurisdiction. 

The  eases  of  the  United  States  v.  Hudson  and  Goodwin,  7  Cranch,  106;  and  the 
several  eases,  7  Cranch,  287;  2  Wheat.  248, 395,  cited. 

ON  appeal  from  tbe  circuit  court  of  the  United  States  from  the  cir- 
cuit court  for  the  southern  circuit  of  New  York* 

Mr.  Butler^  the  attorney  general,  moved  to  dismiss  the  appeal  on 
two  grounds. 

1.  That  this  was  originally  a  proceeding  at  law,  on  a  bond  for 
duties,  in  the  district  court  of  New  York  for  the  southern  district; 
and  was,  after  a  judgment  of  that  court  for  the  United  States,  taken 
by  a  writ  of  error  to  the  circuit  court  for  the  southern  circuit,  by  the 
defendant:  where  the  judgment  pf  the  district  court  was  afSrmed* 
The  judgment  of  the  circuit  court  is  final  in  sdch  a  case. 

9.  This  is  a  proceeding  at  law;  and  the  defendant  has  brought  the 
case  from  the  circuit  court  by  an  appeal,  and  not  by  a  writ  of  error. 

Mr.  Butler  cited  the  United  States  v.  Goodwin,  7  Cranch,  108; 
7  Cranch,  d87;  3  Wheat  248,  &c. 

Mr.  Sarchet  opposed  the  motion,  in  person;  cited,  3  DalL  171;  2 
Wheat  d59. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court 
In  this  case,  an  action  was  brought  by  the  United  States  against 
Edward  Sarchet  and  others,  in  the  district  court  for  the  southern 
district  of  New  York;  upon  a  bond  for  duties  charged  by  the  col- 
lector upon  certain  iron  imported  into  thp  United  States.    The  duties 
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claimed  were  contested  by-  the  defendants;  upon  the  ground  that  iron 
of  the  description  imported  was  not  by  law  chargeable  with  that  duty, 
and  that  the  bond  was  therefore  improperly  taken.  The  judgment  in, 
the  district  court  was  against  the  defendants.;  and  they  removed  it, 
by  umt  of  error  y  to  the  circuit  court  iot  the  southern  district  of  New 
York,  in  the  second  circuit,  where  tlie  Judgment  of  the  district  court 
was^ affirmed;  and  the  case  is  now  brought  here  by  apptalixoxn,  the 
judgment  of  the  circuit  court 

,  The  attorney  general  has  moved  to  dismiss  the  case  for  want  of 
jurisdiction  in  this  Court;  and  we  think  the  apptcU  cannot  be  .sus- 
tained. 

It  has  been  repeatedly  determined  that,  under  the  acts  of  contg^ss 
regulating  the  apnellate  jurisdiction  of  this  Court  from  the  circuit 
courts,  cases  mufc  be  brought  here  by  writ  of  error y  and  cannot  be 
brought  here  by  appeal.  And  as  this  was  a  suit  at  law  on  a Jbond, 
it  could  not,  under  any  circumstances,  legally  come  before  us  on 
appecU;  but  must  come  up  by  writ  of  errors  in  order  to  give  us 
jurisdiction  to  try  it 

There  is  also  another  objection,  equally  fatal  to  this  proceeding. 
In  cases  at  law,  removed  from  the  district  court  to  the  circuit  court, 
the  judgment  of  the  circuit  court  is  final  between  the  parties.  It  is 
otherwise  in  cases  in  equity,  and  of  admiralty  and  maritiiDe  jurisdic- 
tion; and  although  the  reason  for  this  distinction  may  not  be  entirely 
obvious,  yet  it  is  our  duty  to  conform  to  the  provisions  of  the  law: 
and  thip  Court  have  repeatedly  decided  that,  in  civil  cases  at  law, 
the  judgment  of  tfie  circuit  court  is  final,  where  the  case  is  removed 
by  writ  of  error,  from  the  district  court  to  the  circuit  court  The 
point  was  fully  considered  and  decided  in' the  case  of  the  United 
States  V.  Goodwin,  7  Cranch,  108;  and  the  opinion  there  given  has 
been  since  reaffirmed  in  several  cases.  7  Cranch,  287;  2  Wheat 
248,  39d.  The  question  must  be  regarded  as  too  well  settled  to  be 
now  open  for  argument:  and  as  this  Court  would  not  have  jurisdic- 
tion, in  any  form  of  proceeding,  to  review  the  judgment  given  in 
this  case  by  the  circuit  court;  it  would  be  evidently  improper  to  hear 
an  argument  on  the  questions  decided  there,  or  to  express  any  opinion 
concerning  them.    The  appeal  is  therefore  dismissed. 
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Charles  Scott,  bailiff  of  William  S.  Moore,  plaintiff  ih 
ERROR  T.  John  Llotd,  defendant  in  error. 

Where  the  grantor  of  annuity  by  deed,  has  conveyed  all  his  intoreit  in  the  property 
chargfed  with  the  annuity,  and  an  allegation  of  naary  in  the  granting  of  the  annuity 
ii  afterwatda  made,  he  may  be  a  witness  to  prove  usnry ;  if  he  is  not  a  party  to  the 
suit,  and  has  conveyed  all  his  right  and  title  to  the  property  to  others,  his  creditors, 
^hus  divesting  himself  of  all  interest  arising  out  of  the  original  agreement:  and 
.  is  released  from  his  debts  by  them,  and  is  not  liable  to  the  costs  of  the  suit 
The  decision  in  1  Peters'  Cirtuit  Court  Reports,  901,  (Willings  v.  Consequa,)  where 
the  court  held,  that  a  party  named  on  the  record  might  be  released,  so  as  to  cfoi* 
stitute  him  a  competent  witness,  was  cited  in  the  argument.  The  court  said,  such 
a  rule  would  hold  out  to  parties  a'strong  temptation  to  peijikry ;  and  we  think  it  ie 
not  sustained  either  by  principle  or  authority. 

IN  error  to  the  circuit  court  of  the  United  States,  for  the  county  of 
Washington,  in  the  District  of  Columbia. 

This  case  was  before  the  Court  at  the  January  term^  1830|  4  Peters, 
205;  and  again  at  Janusu'y  term,  1835,  9  Peteri^  418.  It  now  came 
up  on  a  writ  of  error,  prosecuted  by  the  plaintiff  in  the  circuit  court 
The  questions  involved  in  the  case  when  it  was  before  the  Court  in 
1830  and  1835,  and  also  in  this  case,  are  stated  in  the  opinion  of  thi9 
Court  The  competency  of  Jonathan  Scolfield,  who  was  examined 
as  a  witness  for  the  defendant,  was  the  only  question  in  this  writ  of 
/error. 

Thc^  cause  was  argued  by  Mr.  Jones,  and  Cox  for  the  plaintiff  in 
error;  and  by  Mr.  Key  and  Mr.  Swann  for  the  defendant 

For  the  plaintiff  in  error,  the  following  cases  were  cited.  Starkie's 
Evidence,  93,  94,  292;  Phillips'  Ev.  chap.  5,  sect  4,  p.  74;  7 
East,  578;  1  Maule  &  Selwyn,  636;  10  East,  395;  5  Barnwell  & 
Creswelly  188. 

,  For  the  defendant,  were  cited,  Willings  v.  Consequa,  1  Peters*  C.  C. 
R.  301;  1  BURdolph'sR^p.  235?  fi.Vesev  Jr.  547;  1  Term  Rep.  162; 
7  Cranch,  «71;  1  Wheat  160;  1  Wheat.60;  2  Starkie's  Ev.  136;  1 
Mumfbrd's  Rep.  398;  3  Call's  Rep.  372;  6  Wendell's  Rep.  415. 
Vol.  XII.— T 
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[Scott  T»  Lloyd.]     *- 
Mr.  Justice  McLean  delivered  the  opinion  of  the  Court 
This  is  the  third  time  that  this  case  has  been  brought  before  the 
Court,  by  writ  of  error  to  the  circuit  court  of  the  District  of  Co- 
lumbia. 

The  first  decision  is  reported  in  4  PeterS|  205}  and  the  second  in 
9  Peters,  418. 

The  controversy  arose  out  of  ^  certain  deed  executed  by  Jonathan 
Scholfield  and  wife  to  William  S.  Moore,  all  of  the  town  of  Alexan- 
dria, in  the  District  of  Columbia.  For  the  consideration  of  five 
thousand  dollars,  Scholfield  and  wife  conveyed  to  Moore,  his  heirs 
and  assigns,  forever,  one  certain  annuity  or  rent  of  five  hundred  dol- 
lars, to  be  issuing  out  of,  and  charged  upon  a  lot  of  ground  and  four 
brick  tenements,  &c.  The  annuity  to  be  p^id  in  half  yearly  pay- 
menttf;  and  in  default  of  such  payment,  from  time  to  time,  Moore, 
his  heirs  and  assigns,  had  a  right  to  enter,  and  levy  by  distress,  &c 
And  should  there  not  be  sufficient  property  found  on  the.  premises, 
&c.,  the  grantee  had  a  right  to  expel  the  grantor,  and  occupy  the 
premises.  Scholfield,  his  heirs  and  assigns,  were  bound  to  keep  thfe 
premises  insured,  and  to  assign  to  Moore  the  policies:  and  Moore, 
for  himself,  his  heirs  and  assigns,  did  covenant  with  Scholfield,  that 
after  the  expiration  of  five  years,  on  the  payinent  of  the  sum  of 
five  thousand  dollars,  and  all  arrears  of  rent,  the  rent  charge  should 
be  released. 

Scholfield  and  wife  conveyed  the  above  premises,  the  29th  Oc- 
tober, 1816,  to  John  Lloyd.  The  annuity  being  unpaid  id  1825, 
Scott,  as  the  bailiff  of  Moore,  entered,  and  made  distress,  &c.  and 
Lloyd  replevied  the  property. 

The  principal  question  in  this  case,  when  it  was  before  the  Coun 
in  1830,  cjrose  on  certain  special  pleas,  which  averred  the  contract 
to  be'  usurious.  And  this'  Court  decided  that,  although  the  instru- 
ment was  not  usurious  upon  its  face;  yet  that  the  second  and  fourth 
pleas  contained  averments,  connected  with  the  contract,  which  con- 
stituted usury;  and  the  judgment  of  the  circuit  court  was  reversed, 
and  the  cause  remanded  for  further  proceedings. 

The  case  was  again  brought  up  in  1835,  on  certain  exceptions  to 
the  ruling  of  the  circuit  court;  and  among  others,  to  the  compe- 
tency of  Jonathan  Scholfield,  who  was  sworn,  and  examined  as  a 
witness. 

To  show  his  interest,  the  following  ihstruments  of  writing  were 
read. 
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1.  The  original  contract  between  him  and  Moore,  as  above  stated. 

2.  A  letter  from  Scholfield  to  Lloyd,  dated  9th  June,  1824, 
which  stated  that  the  contract  which  created  the  rent  charge  was 
usurious,  and  that  measures  would  be  taken  to  set  it  aside.  And 
Moore  was  notified  not  to  pay  any  part  of  the  rent;  and  assured,  if 
distress  should  be  made,  he  should  be  saved  harmless.  \. 

3.  A  deed,  dated  18th  November,  182^,  from  Scholfield,  making 
a  conditional  assignment  of  one*fifth  of  the  annuity  to  Thomas  K. 
Beale,  in  which  he  recites  and  acknowledges  his  responsibility  to 
Lloyd. 

4.  An  exemplification  of  a  record  showing  the  discharge  of  Schol- 
field under  the  insolvent  laws  of  Virginia. 

To  show  the  competency  of  Scholfield,  the  following  documents 
were  given  in  evidence: 

1.  A  release  from  Scholfield  to  the  plaintifi*,  in  replevin,  dated  13th 
June,  1831,  whereby,  for  the  consideration  of  five  thousand  dollars, 
he  releases  to  Lloyd  all  the  right,  title  and  interest  which  he  1ms  or 
may  have  from  the  decision  of  the  suit  depending, for  the  annuity 
or  rent  charge;  or  which  he  h^s,  or  may  have,  in  the  property  out  of 
which  it  issues.  He  also  releases  Lloyd  from  all  covenants  or  obliga- 
gations,  express  or  implied,  arising  out  of  the  deed  of  assignment 

2.  A  release,  dated  ^5th  April,  1828,  from  Scholfield  to  Lloyd  of 
all  his  right,  &c.,  to  the  suit,  &c.,  and  to  all  sums  of  money  which 
may  accrue,  and  from*  all  actions,  &c. 

3.  A  release,  of  the  same  date,  from  Thomas  K.  Beale  and  James 
M.  M^Crea^  to  Scholfield,  for  nine  hundred  and  fifjty  dollars,  part  of 
a  debt  of  two  thousand  dollars,  due  from  him  to  them.. 

4.  A  release,  of  the  same  date,  from  Joseph  Smith,  for  one  thou- 
sand one  hundred  and  fifty  dollars,  part  of  a  debt  of  three  thousand 
dollars,  due  to  him  from  Scholfield. 

5.  An  obligation  of  Lloyd,  dated  25th  April,  1828,  binding  himcelC 
to  pay  to  the  persons  named,  the  several  sums  released,  as  above,  to 
Scholfield ;  should  he  succeed  in  the  above  suit 

6.  A  release  from  Lloyd  to  Scholfield  of  five  thousand  dollars, 
debt,  &c. 

In  giving  the  opinion  of  the  Court  on  the  competency  of  Scholfield 
as  a  witness,  the  late  Chief  Justice  says:  '^Some  diversity  of  opinion 
prevailed  on  the  question,  whether  he  could  be  received  to  invalidate 
a  paper  e»cuted  by  himself;  but  without  deciding  this  question,  a 
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majority  of  the  Court  is  of  opinion,  thkt  he  is  interested  in  the  event 
,  of  the  suit" 

His  letter  of  the  9th  of  June,  to  J^yi,  the  tenant  in  possession, 
requiring  him  to  withhold  from  Moore  the  payment  of  any  further 
sum  of  money,  on  account  of  this  rent  charge,,  contains  this  declara- 
tion: ''and  in  case  distress  should  be  made  upon  you  for  the  rent,  I 
promise  to  saye  you  harmless,  if  you  will  resist  payment  by  writ  of 
replevy.  I  wish  you  to  understand,  that  if  you  make  any  further 
payments  after  i;eceiving  this  notice,  that  you  make  them  at  your 
own  risk."  This,  says  the  Chief  Justice,  is  an  explicit  and  absolute 
undertaking,  to  assume  all  the  liabilities  which  Lloyd  might  incur 
by  suing  out  a  writ  bf  replevin.  Mr.  Scholfield,  then,  is  responsible 
to  Lloyd  for  the  costs  of  this  suit. 

And  the  Court  held,  that  the  various  releases  above  stated,  did  not 
release  Scholfield  from  his  obligation  to  pay  the  costs,  which  had 
accrued  in  the  suit,  should  tlie  final  decision  be  against  Lloyd ;  and 
that  he  lyas  therefore  an  interested  and  incompetent  witness.  On 
this  ground  the  judgment  of  the  circuit  court  was  reversed,  and  the 
cause  remanded,  &c. 

Diiring  the  late  trial  of  th^  Issues  in  the  circuit  court,  the  deposi- 
tion of  Jonathan  Scholfield  was  ofiercd  in  evidence  by  the  plaintiff 
below,  and  objected  to  by  the  defendant,  but  the  court  overruled  the 
objection;  and  to  this  opinion  of  the  court  the  defendant  excepted. 
The  competency  of  this  witness  is  the  only  (question  raised  on  the 
present  writ  of  error. 

To  show  the  relation  of  this  witness  to  the  cause,  and  his  interest 
in  it,  the  instruments  of  writing  used  in  the  former  trial,  and  which 
are  above  referred  to,)  were  given  in  evidence;  and  in  addition,  a 
release,  dated  24th  March,  1835,  from  Lloyd  to  Scholfield,  of  all 
liability  arising  under  his  letter  of  Junie.9th,  1824,  for  the  payment 
of  costs;  and  from  all  responsibility  growing  out  of  this  suit,  in  any 
form  or  manner  whatsoever. 

A  part  of  the  documents  referred  to  as  used  in  the  former  trial, 
are  not  found  In  the  record  of  the  late  trial;  the  clerk  of  the  circuit 
court,  as  is  alleged,  having  omitted  to  certify  them.  But  as  those 
documents  were  used  in  the  former  trial,  and  are  found  in  the  report 
of  Uie  case,  in  9  Peters,  and  as  they  do  not  change  the  result  to  which 
the  Court  have  come  oil  the  present  writ  of  error;  there  can  be  no 
objection  to  considering  them  as  now  before  us. 

The  question  is  not,  whether  Scholfield  has  not  been  so  connected 
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with  the  commencement  and  prosecution  of  this  suif^  as  to  impair  his 
credit  with  the  jury,  but,  whether  he  has  an  interest  in  the  decision 
of  the  case?- 

It  is  not  contended,  that  the  rule  which,  does  not  permit  a  party  to 
a  negotiable  instrument  to  invalidate  it  by  his  own  testimony,  applies 
to  Scholfield.  The  rule  is  laid  down  in  the  case  of  the  Bank  of  the 
United  States  y.  Dunn,  6  Peters,  57;  and  also  in  the  case  of  Walton 
et  al.  Assignees  of  Sutton  v.  Shelly,  1  Term  Rep.  296,  as  applied  to 
negotiable  paper. 

From  the  various  releases  executed  by.  Lloyd  and  Scholfield,. and 
the  other  documents  in  the  case,  it  is  not  perceived  that  the  witness 
can  have  any  interest  in  the  decision  of  this  sqit  He  has  relinquished 
all  possible  benefit  in  the  judgment,  should  it  be  entered  in  favour  of 
the  plaintiff  below.  And  he  is  exonerated  from  all  responsibility 
should  a  judgment  be  given  for  the  defendant 

It  is  clear  from  the  opinion  of  the  Court,  as  above  cited,  that 
Scholfield's  liability  for  costs,  was  the  only  ground  on  which  he  was 
held  to  be  incompetent;  and  this  is  entirely  removed  by  the  release 
of  Lloyd  subsequently  executed. 

On  the  part  of  the  plaintiff  in  error,  it  is  contended  that  Scholfield 
stood  in  the  strict  relations  of  privity  of  estate  and  contract  *to  both 
the  parties  to  the  suit;  land  that  there  was  also  privity  in  the  action. 
This  -may  be  admitted  when  the  suit  was  first  commenced;  but  the 
question  arises,  whether  this  relation  to  the  contract,  the  estate  and 
the  action,  has  aot  been  dissolved.  There  can  be  no  doubt  of  this, 
unless  the  rights  of  other  parties,  as  the  creditors  of  Scholfield  had 
bedome  so  interwoven  in  the  transaction  as  not  to  be  affected  by  thr^ 
acts  of  the  witness  and  Lloyd.  And  this  is  the  ground  assumed  in 
the  argument  But  on  a  careful  examination  of  the  points  presented, 
and  the  authorities  cited,  the  Court  do  not  perceive  that  there  is  suf- 
ficient ground  to  pronounce  any  of  the  releases  executed  fraudulent 

The  decision  in  1  Peters'  C.  C.  R.  301,  where  the  court  held,  that 
a  party  named  on  the,  record  might  be  released,  so  as  to  constitute 
him  a  competent  witness,  has  been  cited  and  relied  on  in  the  argu- 
ment 

Such  a  rule  would  hold  out  to  parties  a  strong  temptation  to 
perjury;  and  we  think  it  is  not  sustained  either  by  principle  or 
authority. 

Scholfield  in  this  case  was  not  a  party  on  the  record,  and  having 
divested  himself  of  all  interest  arising  out  of  the  original  agreement 
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[Scott  y.  Uoyd.] 
«nd  the  prosetutipn  of  this^ouity  and  not  bein^  liable  to  pay  coats; 
we  think  the  circuit  court  did.  not  err,  in  admitting  hia  deposition  as 
evidence.    The  judgment  of  the  eircuit  court  is,  therefore^  affirmed^ 
with  costs. 


Thia  cause  came  on  to  be  heard  on  the  transcript  of  the  record  fr6ih 
the  circuit  court  of  the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  now  here  adjudged  and  or- 
,  dered,  by  this  Court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs. 
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John  Zachabix  ahd  Wifs,  pi^iNTum  in  xrror  y.  Hshrt 

FBANJU.IH  AND  WiFS. 

Under  the  lawi  oC  Loqinana,  and  the  deciuona  of  the  eonrta  of  that  atate,  a  mark 
for  the  name,  to  an  inatroment,  bj  a  peraOn  who  ia  nnable  to  write  hta  naine,  ia 
of  the  aame  efibct  aa  a  aignatare  of  the  name. 

A  bill  of  aale  of  aUvea  and  furniture,  reciting  that  the  full  oonaideratioa  for  the 
property  tranaferred,  had  been  receiTed,  and  which  doe^  not  contain  any  atipula- 
tiona  or  obligationa  of  the  party  to  whom  it  ia  giTen\  ia  not  a  cynalagmatie  con- 
tract, under  the  lawa  of  Loniaiana;  and  the  law  doea  not  require  that  auch  a  bill 
of  aale  ahail  hare  been  made  in  atf  many  originala  aa  there  were  partiea  having  a 
direct  intereat  in  it,  or  that  it  ahould  haTO  been  ngned  by  the  yendee. 

ETidence  will  be  legal,  aa  rebutting  teatimony ;  aa  to  repel  an  imputation  or  charge 
of  fraud ;  wh*  '.h  would  not  be  admiiaxble  aa  original  evidence. 

IN  error  to  the  district  court  of  the  United  States,  for  East 
Louisiana. 

The  defendants  in  error,  Henry  Franklin  and  wife,  on  the  23d  of 
January,  1836,  presented  a  petition  to  the  district  court  of  the^United 
States,  for  the  eastern  district  of  Louisiana,  for  the  recovery  of  cer- 
tain slaves,  with  their  children,  and  also  of  certain  stock  and  house- 
hold furniture;  which  the  petition  alleged  had  been  sold  to  him  by 
Joseph  Milah,  by  a  bill  of  sale,  duly  recorded  in  the  proper  notarial 
ofBce.    The  bill  of  sale  was  in  the  following  words : 

State  of  Louisiana^  Parish  of  St.  Helena. 

Enow  all  men,  to  whom  these  presents  may  come,  that  I,  Joseph 
Milah,  have  this  day  bargained,  sold,  and  delivered  unto  Henry 
Franklin,  his  heirs,  executors,  administrators,  and  assigns,  six  negroes, 
namely:  One  neg^  woman,  named  Neemy^  one  boy,  do.  John; 
one  do.  Sam;  one  do.  Nels;  one  negro  girl,  named  Hi^et;  one  do. 
Jenny;  together  with  all  of  my  cattle,  hogs,  horses,  household  and 
kitchen  furniture,  for  the  sum  of  twenty-eight  hundred  dollars,  to 
me  in  hand  paid;  which  property  I  do  warrant  and  defend  from  me, 
my  heirs,  executors,  and  assigns,  to  him,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  forever. 
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[Zacliarie  at  afl.  y.  Franklin  ei  al.] 
In  witness  wher)M>fj  I  have  hereunto  set  my  hand  and  seal,  this 
17th  day  of  July,  1819. 

his 
(Signed)  JOSEPH  X  MILAH, 

mark. 
Test: 
Wm.  M^Michael, 
Joel  Ott,  [l»  s.] 

The  condition  of  the  above  bill  of  sale  is  such,  that  the  above  men- 
tioned property  remain  in  my  possession  so  long  as  I  live;  and,  after 
my  body  is  consigned  to  the. grave,  to  remain,  as  abovementioned, 
in  the  above  bill  of  sale. 

his 
(Signed)  JOSEPH  X   MILAH, 

mark. 
Test: 
Wm.  M'Michael, 
Joel  Ott. 

( Endorsed. ) 

I  certify  the  within  to  be  truly  recorded  in  register,  in  page  55 , 
according  to  the  law  and  uiage  of  this  state.  In  faith  whereof,  I 
grant  these  presents  under  my  signature,  and  the  impress  of  my  seal 
of  oflSce,  at  St  Helena,  this  23d  day  of  July,  1819. 

(Signed)  JAMES  M*KIE,  [seal.] 

Joseph  Milah  died  in  July,  1834;  and  the  petition  claimed  that 
the  plaintiffs  were  entitled  to  the  negroes,  with  their  children,  and 
the  other  property  mentioned  in  the  bill  of  sale;  which,  at  the  time 
of  bringing  the  suit,  were  in  the  possession  of  the  defendants^  who 
held  and  detained  them,  and  have  refused  to  deliver  them  to  the 
petitioners. 

On  the  fifth  day  of  February,  1836,  John  and  Letitia  Zacharie 
answered  the  petition,  admitting  they  were  in  the  possession  of  the 
negroes  mentioned  in  the  petition;.4uid  they  aver  that  Letitia  Zacha- 
rie is  in  such  possession,  in  her  capacity  of  tutrix  of  her  minor  chil- 
dren; who  are  the  lawful  proprietors  of  them  by  inheritance,  from 
their  father,  Joseph  Milah.  They  deny  that  the  bill  of  sale  was  ever 
signed  by  Joseph  M^Jah;  and,  if  signed  by  him,  it  was  done  in  error. 
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[Zaoharie  et  al.  y.  I'raiiUin  at  al.] 
and  through  false  and  fraudulent  representations  of  the  plaintiff,  and 
no  consideration  was  given  for  the  same;  and  the  same  was  fictitious 
and  collusive,  and  intended  to  cover  or  conceal  a  disguised  donation 
of  the  slaves  mentioned  in  the  same;  and  was  therefore  null  and 
void.  The  defendants  asked  for  a  trial  by  a  jury.  Afterwards,  by 
a  supplemental  answer,  the  defendants  say,  that,  at  the  time  of  the 
alleged  sale,  under  private  signature,  Joseph  Milaii  had  neither  chil- 
dren or  descendants  actually  living;  and,  since  the  same,  the  children 
of  which  Letitia  Zacharie  is  the  tutrix,  have  been  born,  and  are  now 
living. 

On  the  trial,  there  was  given  in  evidence  by  the  plaintiffs,  among 
other  documents,  an  instrument  executed  in  South  Carolina,  Richland 
district,  by  Joseph  Milah,  on  the  11th  day  of  July,  lSf>5;  by  which 
Joseph  Milahy  under  his  hand  and  seal,  gave  a  liegro  wench  and  a 
negro  boy,  and  alsp  his  personal  property,  to  Sarah  M^Guire.  This 
deed  was  regularly  acknowledged;  and  was  recorded  in  the  Rich- 
land district,  in  South  Carolina,  on  the  10th  December,  1805. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  rendered  for  th^ 
plaintiffs;  on  which  the  Court  gave  a  judgment.  The  defendant 
took  two  bills  of  exceptions. 

The  first  bill  of  exceptions  was  in  the  following  terms: 

On  the  trial  of  this  cause,  the  plaintiff  offered  in  evidence  an  instru- 
ment in  writing  to  his  petition  annexed,  and  bearing  date  the  17th 
July,  1819,  and  purporting  to  be  executed  by  Joseph  Milah  by  the 
a£Bxing  of  his  mark;  and  offered  to  prove  same  by  the  evidence  of 
WUliam  M^Micbael  and  Joseph  Ott,  whose  signatures  ai^  affixed  as 
subscribing  witnesses,  which  instrument  is  made  part  of  this  bill  of 
exceptions:  the  defendants  objected  to  the  introduction  of  said  in- 
strument and  testimony  on  the  ground,  1st,  that  being  an  instru- 
ment purporting  to  convey  slaves,  the  same  was  null  and  void  as  not 
having  been  signed  by  the  vendor;  and  that  no  parol  proof  could  be 
admitted  to  prove  its  execution.     2.  That  a  mark  is  not  a  signature 
within  the  provision  of  the  laws  of  Louisiana,  in  relation  to  the  con- 
veyance of  slaves.     3.  That  the  instrument,  containing  a  synalag- 
matic  contract  or  mutual  and  reciprocal  obligation,  not  being  in  the 
form  of  an  authentic  act,  was  invalid,  because  not  made  in  as  many 
originals  as  there  were  parties  having  a  direct  interest    4.  That  the 
same  was  not  signed  by  the  vendee.    But  the  court  overruled  the 
objections. 
The  second  bill  of  exceptions  was  taken  to  the  admission  in  evi- 
VoL.  XII.— U 
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[ZMharie  et  tl.  y.  FimkHn  etid.] 
4enee  Of  the.  iimtrument  executed  in  Richland  district.  South  Caro- 
lina,  18  9iJB^  or  donation  of  two  alaves  and  certain  personal  property. 

1.  Because  the  plaintifis  in  their  petition  claim  to  have  a  title  to 
the  slaves  referred  to  in  their  ^titibn  by*  virtue  of  a  bill  of  sale  to 
Henry  Franklin,  one  of  the  plaintiffii,  under  date  of  the  17th  July, 
.1819;  and  that  they  cannot  offer  evidence  to  establish  title  from  any 
other  source  than  that  therein  stated. 

2.  Because  there  is  no  evidence  of  the  identity  of  the  person  by 
whom  this  instrument  purports  to  have  been  executed,  with  James 
Milah,  under  whom  plaintifis  claim;  nor  of  the  slaves  named  in  the 
petition. 

The  defendants  also  moved  for  a  new  trial,  on  reasons  filed;. which 
motion  was  overruled  by  the  Court 
The  defendants  prosecuted  this  writ  of  error. 

The  case  waa  submitted  to  the  Court  by  Mr.  Benton  and  Mr. 
Preston,  on  printed  arguments.  Mr.  BenV>n  read  the  arguments 
for  the  plaintifis  in  error;  and  for  the  defendants. 

The  argument  for  the  plaintiffs  in  error,  was  as  follows: 
The  court,  in  overruling  the  motion  for  a  new  trial,  sums  up  the 
evidence;  and  shows  clearljrthe  nature  of  the  case,  as  established  by 
the  facts. 

The  judge  states  that  it  was  proved  on  the  trial,  that  the  writing 
sued  upon  was  executed  when  Joseph  Milah  was  supposed  to  be  on 
his  deathbed.  Then  it  was  made  mortis  causa,  and  was  intended  to 
be  a  will,  or  to  have  the  same  effect  It  contains  the  disposal  of  his 
negroes  and  furniture.  The  subscribing  witnesses  do  not  prove  any 
money  paid;  and  we  know  the  man  was  not  trafiicking  in  negroes 
and  furniture,  for  money,  on  his  deathbed.  He  was  making  a  dofia* 
tion,  mortis  causa;  and,  as  the  judge  correctly  concludes^  was  dis- 
posing of  his  half  of  the  connnunity  of  acquests  that  had  existed  be- 
tween him  and  hi^  deceased  wife,  ii^  favour  o^  her  sister;  as  he  might 
do  by  the  laws  of  Louisiana,  having  no  chil.^  %n.  But  by  the  laws 
of  Louisiana  then  in  force,  as  well  as  by  the  present  code,  ^  no  dis- 
position, causa  mortis,  could  be  made  otherwise  than  by  last  will; 
all  other  form  is  abrogated;"  Civil  Code  of  1808,  p.  226,  ch.  6,  sec 
1,  art  81:  a^d  being  a  nuncupative  testament,  under  private  signa- 
ture, should  have  been  attested  by  five  witnesses  residing  in  the 
parish,  and  accompanied  by  many  formalities,  all  detailed  at  page 
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[Ztohtrie  et  d.  ▼.  FrtakUn  et  tl.] 
MB  of  the  code;  which  are  not  pretended  as  to  the  act  of  1819,  sued 
on.  All  theae  fonhalitiea  were  essential  to  its  validity,  as  well  as 
that  it  should  have  been  probated  and  ordered  to  execution.  Same 
Code,  p,  949,  arts- 153, 1 57.  The  effect  of  a  will,  by  the  verdict  and 
judgment,  is  given  to  the  instrument;  and  yet  it  was  utterly  null 
and  void  as  a  will. 

But,  as  a  will,  it  transferred  onl^  one-lMth,  (though  the  judge 
tiiought  one-half,  from  not  adverting  to  the  laws  of  inheritance,)  of 
Milah's  half  of  the  property  to  the  legatee,  donee  or. vendee,  by 
whatever  uame  she  is  called.  The  other  four-fifths  belonged  to  Joseph 
Milah's  two  children,  and  forced  heirs;  of  which  he  could  not  die- 
prive  them  by  wilL  Civil  Code  of  1808,  page  212,  articles  19  and  22. 
And  yet,  strahge  to  think,  the  judge  justifies  the  jury  in  giving  the 
other  four-fifths,  or  half,  as  he  supposes,  to  the  plaintiffs,  on  the 
ground  of  damages,  in  which  he  concurs;  although  there  is  no  claim 
for  damages  in  the  petition;  and  although,  if  proved,  (though  he 
states  h  was  merely  argued,)  it  would  not  support  a  verdict  and 
judgment  for  title.  The  ground  on  which  he  supports  the  verdict  for 
the  other  half  of  the  slaves,  is,  diat  not  the  plaintiff  and  vendee  in 
the  title  sued  upon,  but  his  wife  inherited  that  from  her  deceased  sis- 
ter. The  existence  of  all  these  facts,  which  were  offered  in  support 
of  the  verdict,  were  inconsistent  with  it,  and  with  the  action;  and 
clearly  showed  that  the  verdict  was  contrary  to  law. 

This  evidence,  and  these  considerations,  were  undoubtedly  offered 
in  lieu  of  a  consideration  for  the  bill  of  sale,  that  is,  in  place  of  the 
two  thousand  eight  hundred  dollars;  but  if  so,  then  the  sale  was 
simulated,  and  not  real,  as  plead;  but  a  disguised  donation  or  testa- 
ment, and  therefore  null,  not  being  made  according  to  law. 

The  judge  farther  states,  that  it  appeared  that  the  act  was  made  to 
avoid  the  expense  of  settling  Milah's  estate  in  the  court  of  probates. 
This  was  not  the  consideration  expressed,  but  an  illegal. considera- 
tion; and  one  that  ceased  as  soon  as  Milah  recovered.  For  these 
^^aions  the  act  was  null;  Civil  Code,  article  1887;  arid  remained  a 
record^  nullity;  and  peculiarly  so,  after  the  subsequent  birth  of 
Milah's  children.  Old  Code,  page  224,  article  74.  Until  now,  fraudu- 
lently  revived  after  his  death,  when  orphans  are  left  to  contest  that 
which,  from  shame,  would  not  have  been  presented,  had  he  been 
alive. 

But  the  judge  charged  the  jury,  and  the  counsel  of  the  plaintiflf 
now  argued  for  the  same  thing,  that,  regarding  the  instrument  sued. 
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[Zachirie  et  tl.  ▼.  TVanklin  at  •!.] 
on  as  a  donation,  although,  by  the  Old  Civil  Code,  page  224,  artide 
74,  the  law  in  force  at  the  time,  it  was  revoked  by  the  subsequent 
birth  of  children;  yet  a  subsequent  law,  article  1556  of  the  New 
Code,  made  the  donation  revocable  otily ;  and  the  last  law  is  to  govern 
the  case.  Then,  in  a  donation  upon  condition,  the  legislature  can 
dissolve  the  condition  without  the  consent  of  the  donor.  It  is  only 
necessary  to  state  the  proposition  to  have  it  rejected;  and  to  induce 
this  high  tribunal  to  instruct  the  inferior  tribunal,  to  instruct  the  jury 
more  properly.  But  the  article  1556  of  the  New  Code,  revokes  the 
donation  up  to  the  disposable  portion ;  which,  in  the  present  case, 
there  being  two  legitimate  children  contending  for  their  inheritance, 
is  one-half  of  the  estate.  New  Code,  1 480.  The  donation  is  not  re- 
vocable, but  revoked  to  that  extent 

These  reasons  of  the  judge,  the  parol  testimony  adverted  to,  the 
written  testimony  on  file,  the  pleadings,  exceptions,  and  grounds  for 
a  new  trial;  all  show  conclusively,  that  the  private  act  of  17th  July, 
1819,  was  not  a  real  transfer  of  slaves  for  two  thousand  eight  hun- 
dred dollars,  in  hand  paid ;  and,  therefore,  the  verdict  declaring  it  so, 
was  contrary  to  law  and  evidence:  and  the  ne>v  trial  should  have 
been  granted  by  the  inferior  court,  and  must  be  granted  by  this 
Court.  Indeed,  the  whole  proceeding  shows  such  confusion  in  tlie 
minds  of  the  court  and  jury,  as  to  what  tjhey  were  trying;  that  sub-, 
stantial  justice  requires  that  the  case  should  be  remanded  for  another 
trial,  ^hey  revived  an  old  donation  and  will,  that  were  dead  letters; 
converted  the  act  of  sale  sued  on,  into  a  will,  though  against  the  very 
letter  of  our  law;  and  yet  administered  the  laws  of  inheritance,  and 
act  of  testament  upon  Milah's  succession;-  and,  in  doing  so,  made  a 
medley  of  the  laws  of  Louisiana  and  South  Carolina:  ^nd  still  could 
not  deprive  the  children  of  the  last  fourth  of  their  paternal  inherit- 
ance, without  taking  an  account  in  equity  of  the  rents  and  profits  of 
the  slaves,  and  enforcing  it  by  trespass  on  the  case  for  damages. 

The  admission  of  the  act  sued  upon  in  evidence  was  opposed;  and 
being  admitted,  exception  was  taken  thereto.  It  is  liable  to  three  le- 
gal objections: 

1.  It  was  not  recorded  in  the  office  of  the  parish  judge  of  SL 
Helena,  where  it  was  made,  and  where  the  parties  lived.  The  law 
of  Louisiana,  in  force  at  the  time,  declared  '^That  no  notarial  act 
concerning  immoveable  property,  (and  slaves  were  immoveable  pro- 
perty,) shall  have  any  effect  against  third  persons,  until  the  same  shall 
have  been  recorded  in  the  office  of  the  parish  judge,  where  such  im- 
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[Zacharie  at  al.  t.  tVanklin  et  al.] 
moveable  property  ia  situated."  See  3d  Martin's  Digest  of  the  Laws 
of  Louisiana,  page  140.  Mrs.  Milah  and  her  children  are,  as  to  this 
transaction,  third  persons  as  to  Milah ;  because  she  married  him,  be- 
lieving him  th§  owner  of  the  slaves  in  his  possession,  and  there  was 
no  recorded  outstanding  title. 

2.  The  contract  was  synalagmatic.  Milah  was  bound  to  keep  the 
slaves,  that  they  might  be  delivered  at  his  death;  and  Franklin  to 
grant  the  enjoyment  to  Milah  during  life,  and  even  to  pay  the  price, 
if  it  had  not  in  reality  been  paid.  Yet  it  was  not  made  in  two  ori- 
ginals^ which  the  law,  in  force  at  the  time,  positively  required,  on 
pain  of  nullity;  it  being  a  writing  under  private  signature.  Old  Code 
of  Louisiana. 

3.  The  mark  of  Milah  is  made  to  the  instrument,  and  not  his  sig- 
nature. This  objection  rests  upon  our  peculiar  law,  which  declares 
<^That  all  sales  of  immoveable  property,  or  slaves,  shall  be  made  by 
authentic  act,  or  under  private  signature."  A  verbal  sale  of  any  of 
these  things  shall  be  null,  as  well  for  third  persons,  as  for  the  con- 
tracting parties  themselves;  and  the  testimonial  proof  of  it  shall  not 
be  admitted.  Civil  Code,  article  2415.  And  in.  defining  acts  under 
private  signature,  our  code  declares;  that  it  is  not  necessary  that  tho^e 
acts  be  written  by  the  contracting  parties,  provided  they  be  signed 
by  them.  Article  2238.  It  is  thought,  under  uniform  decisions  io 
France,  upon  a  similar  article^  that  the  words  signature,  and  signed,  do 
not  embrace  a  mark;  and  this  interpretation  is  the  more  reasonable^ 
as  it  is  so  easy  to  have  the  contracts  of  persons  who  cannot'  sign, 
made  before  a  notary;  and  it  is  sa  important  with  regard  to  the  im- 
moveable property,  and  the  slaves  of  a  country. 

Exception  was  also  taken  to  the  intrpduction  in  evidence,  by  the 
plaintiffs,  of  a  title  to  part  of  the  slaves,  and  from  which  the  others 
descended,  dated  in  Richland  district,  state  of  South  Carolina,  on  the 
11th  day  of  July,  1805.  '  The  objection  is  based  upon  the  universal 
rule,  that  the  evidence  in  a  cause  muBt  correspond  with  the  allega- 
tions. 1st  Starkie  on  Evidence,  386;  8  Martin's  Rep«  400;  3  Mar- 
tin's New  Series,  509.  The  plaintiffs  set  up  no  such  title  in  their 
petition.  It  is  true,  the  judge  states  he  admitted  it  only  as  rebutting 
testimony  to  the  parol  evi4^^^  as  to  fraud;  especially  as  evidence 
had  been  given  of  a  previous  disposition  of  the  property.  The  idea  of 
the  judge  is  not  very  clear;  but  it  is  very  clear  that  a  title  has  been 
admitted  in  evidence,  against  which  the  defendants  had  no  opportu- 
nity to  prepare  to  defend  themselves;  and  that  much  more  than  a  re- 
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butting  (effect  was  given  to  it,  since,  in  the  charge  to  the  juiy/and  in 
pvemiling  the  motion  for  a  new  trial ;  .as  appears  by  the  judge's  rea- 
soijis,  it  was  constantly  stated,  that  although-  a  donation  of  slaves  is 
not  absolutely,  but  only  contingently,  translative  of  property  in 
Louisiana;  yet,  by  the  laws  of  South  Carolina,  he  had  an  absolute 
right  to  donate  the  whole  of  his  slaves. 

For  all  which  reasons,  the  plaintiffs  in  error  pray  that  the  judg- 
ment may  l>e  reversed',  and  the  cause  remanded  to  be  tried  again. 

For  the  defendants  in  error,  in  the  printed  argument  of  Mr.  Pres* 
ton,  it  was  said: 

The  plamtiffs  below,  Franklin  and  wife,  sue  to  recover  from  the 
defendants  below,  but  who  are  plaintiffs  in  error,  certain  slaves,  with 
theiir  increase,  inn  bill  of  sale  mentioned  in,  and' annexed  to  their  pe- 
tition. The  defendants,  Zacharie  and  wife,  disclaim  title  in  them- 
selves, but  set  it  up  for  the  children  of  the  wife,  as  heirs  of  one  Milah. 
TRiey  answer  that  they  do  not  know  if  Milah,  their  ancestor,  ever 
made  the  bill  of  sale;  and,  if  he  did,  that  it  was  simulated,  aitd  in- 
tended to  cover  a  disguised  donation;  and  that  this  donation  became 
null  and  void,  by  the  subsequent  birth  of  the  children  of  Milah. 

The  first  question  presented  by  the  bill  of  exceptional  of  the  de- 
fendants, is,  as  to  the  admissibility  of  the  bill  of-  sale  of  .the  slaves 
from  Milah,  in  evidence.  The  execution  cf  it  by  Milah,  by  affixing 
his  mark  thereto,  he  not  being  able  to  write,  was  proved  by  the  sub- 
scribing witnesses;  and  the  court  admitted  it  to  go  to  the  juryA 

The  denial  of  the  execution  of  the  bill  of  sale  of  the  slaaves,  by 
Milah,  must  be  considered,  as  wiivedy.by  the  Subsequent  and  incon- 
sistent plea,  tbat  it  became  null  and  void,  by  the  birth  of  chUdren. 
See  "Arnold  v.  Bureau,  7  Martin's  Reports,  291;  Nagel  v.  Mignot, 
8  Martin's  Reports,  493-4.  But  if,  notwithstanding  the  inconsist- 
ency of  the  pleas,  it  was  necessary  to  prove  the  execution  of  the  biP 
of  sale,  it  has  been  sufficiently  done  by  proving,  by  tbe  subscribing 
witnesses,  that  Milah  affixed  his  mark  thereto.  For  a  sous  seing 
prive  act  of  sale,  with  the  mark  of  the  vendorj  is  sufficient  It  is 
not  requisite  that  he  should  sign  his  name,  to  make  it  valid.  This 
question,  which  has  been  raised  in  Louisiana  by  quotations  from 
French  writers,  has  received  a  judicial  decision,  since  the  trial  of 
this  case,  from  the  supreme  court  of  the  state  of  Louisiana.  Tagiascp 
et  al.  V.  Molinari^s  heirs,  9  Louisiana  Reports,  p.  512.  "  The  force 
and  effect  to  be  giveoi  to  instruments,  which  have  for  signatures  only 
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the  ordinary  marks  of  the  pbrties  to  them,  depend  more  upon  rules 
of  evidence,  than  the  dicta  of  law,  relating  to  the  validity  of  con- 
tracts required  to  be  made  in  writing.'' 

<'The  genuineness  of  instruments  under  private  signature,  depends 
on  proof;  and,  in  all  cases,  when  thejF  are  established  by  legal  evi- 
dence, instruments  signed  by  the  ordinary  mark  of  a  person  incapa- 
ble of  writing  his  name,  ought  to  be  held  as  written  evidence." 

**  The  rules  of  evidence  by  which  courts  of  justice  have  been 
governed  in  this  state,  since  the  change  of  government,  havelieeQ 
borrowed,  in  a  great  part,  from  the  English  law,  as  having  a  more 
solid  foundation  in  reason  and  common  sense." 

^According  to.the  rules  of  evidence,  as  adopted  in  this.state^  the 
ordinary  mark  of  a  party  to  a  contract,  places  the  evidence  of  it  on. 
a  footing  with  all  private  instruments  in  Writing."  This  case  has 
since  been  confirmed  by  that  of  Madison  t.  Zabrlskie,  fl  Louisiaxia 
Rep.  p.  251. 

.  llie  next  question  is  raised  by  the  exception  taken  to  the  charge 
of  the  court  to  the  jury.  The  judge  charged  the  jury  that  a:  dona- 
tion, under  the  form  of  an  onerous  contract,  is  not  void;  and  in  this 
he  is  supported  by  the  decisions  of  the  supreme  court  of  Louisiana* 
Trahan  v.  M^Manus,  2  La.  Rep.  209;  Homes  et  al.  v.  Patterson,  5 
Martin's  Rep.  693. 

The  defendants  required  the  judge  to  charge,  that,  by  the  article 
74,  page  224,  of  the  old  civil  code  of  the  territory  of  Orleans,  a 
donation  became  absolutely  void  by  the  subsequent  birth  of  chil- 
dren; and  it  was  in  force  and  to  'govern  in  this  case.  This  he  re^ 
fused,  because  that  code  was  repealed  by  the  act  of  the  legislature  of 
the  state  of  Louisiana,  12th  March,  1828,  page  66.  And  the  present 
code  of  Louisiana,  article  1556,  enacted  in  1825,  revokes  donations 
only  up  to  a  certain  extent,  and  under  certain  circuinstances;  and 
this  last  article,  1556,  .of  the  Louisiana  code,  should  apply,  because 
the  children  were  bom  subsequent  to  its  enactment  There  is,  theq, 
nothing,  erroneous  in  the  charge  of  the  judge,  nor  in  the  admission 
of  evidence;  and  the  judgment  should  be  affirmed. 

The  defendants  below,  present  two  other  points  of  objection  to  the 
legality  of  the  judge's  decision,  in  the  court  below.  First,  for  admit- 
ting the  plaintiffs  to  give,  in  evidence,  a  deed  of  gift  for  the  same 
property  to  plaintiff's  wife,  in  the  year  1805;  and,  secondly,  for  ad- 
mitting a  testamentary  bequest  of  the  same  property,  in  favour  of 
plaintiff  and  wife,  in  1834,  to  be  given  in  evidence:  it  being  argued 
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that  this  title  by  gift,  was  setting  up  a  different  title  from  the  one 
declared  on;  and  that  the  will,  making  the  bequest,  was  not  duly 
executed:  but  the  judge  overruled  the  objections,  and  admitted  the 
evidence,  not  as  titles,  but  to  rebut  the  plea  of  a  fraudulent  convey- 
ance; and  to  show  that  Milah  was  uniform  in  his  determination,  from 
1805  to  1834,  to  pass  this  property,  after  his  death,  to  the  sister  of 
his  first  wife,  with  whom  he  received  this  property,  and  who  died 
childless:  that  sister  and  her  husband  being  now  the  claimants  cf  the 
property,  against  the  children  of  a  second  marriage. 

Mr.  Justice  Ba.rboxtr  delivered  the  opinion  of  the  Court 
This  case  is  bi^ofight  into  this  Court,  by  a  writ  of  error,  to  the 
district  court  of  the  United  States,  for  the  eastern  district  of 
Louisiana. 

It  was  a  suit  commenced  by  the  defendant  in  error,  for  himself 
and  wife,  by  a  petition,  according  to  the  Louisiana  practice,  for  the 
recovery  of  several  slaves,  (with  their  increase,)  and  other  property, 
consisting  of  stock  of  several  kinds,  and  household  and  kitchen  fur- 
niture; which  he  alleged  had  been  sold  to  him,  by  a  certain  Joseph 
Milah,  by  a  bill  of  sale,  duly  recorded  in  the  proper  notarial  office; 
of  which  bill  of  sale,  pi^fert  is  made  in  the  petition,  and  which  is  in 
the  following  words,  viz :  ^  Know  all  men,  to  whom  these  presents 
may  come,  that  I,  Joseph  Milah,  have  this  day  bargained,  sold  and 
delivered  unto  Henry  Franklin,  his  heirs,  executors,  administrators 
and  assigns,  six  negroes,  (naming  them;)  together  with  all  of  my 
cattle,  hogs,  horses,  household  and  kitchen  furniture,  for  the  sum  of 
twenty-eight  hundred  dollars,  to  me  in  hand  paid;,  which  property, 
I  do  warrant  and  defend,''  &c.  Signed  Joseph  Milah,  with  his 
mark.  To  which  was  iBidded  the  following  condition,  viz:  "The 
condition  of  the  above  bill  of  sale  is  such,  that  the  aboyementioi^ed 
property  remain  in  my  possession  so  long  as  I  live;  and,  after  my 
body  is  consigned  to  the  grave,  to  remain,  as  abovementioned,  in  the 
above  bill  of  sale."  The  defendants,  Zacharie  and  wife,  filed  their 
answer,  denying  all.  the  allegations  in  the  petition,  except  as  ihpy 
thereinafter  specially  admitted.  They  then  proceed  to  state,  that 
the  female  defendant  was  in  possession  of  the  negroes  referred  to  in 
the  petition ;  that  she  possessed  them  in  her  capacity  of  tutrix  of 
her  minor  children,  John  and  Josiah,  whom  she  avers  to  be  the  law- 
fuLproprietors  thereof,  by  a  just  title,  to  wit,  by  inheritance  from 
their  father,  Joseph  Milah;  they  denied  that  the  writing  attached  to 
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the  plaintiff'3  petition,  was  ever  signed  or  executed  by  Milah,  and 
required  strict  proof  thereof;  they  alleged  that,  if  it  ever  were  so 
signed  and  executed,  it  was  done  in  error,  and  through  the  false  and 
fraudulent  representations  of  the  plaintiff;  and  that  no  consideration 
was  ever  given  or  received  therefor:  that,  if  it  ever  were  signed  or 
executed  by  Milah,  it  was  fictitious  and  collusive,  intended  to  cover 
or  conceal  a  disguised  donation  of  the  slaves  therein  mentioned;  and 
that  as  such,  it  was  null  and  void,  not  having  been  made  with  the 
formalities  required  by  law;  and  they  prayed  for  a  trial  by  jury. 

The  defendants' afterwards  filed  a  supplemental  answer,  stating 
that,  at  the  time  when  the  alleged  sale,  under  private  signature,  pur> 
ported  to  have  been  executed,  Milah  bad  neither  children  nor  de- 
scendants actually  living ;  and  that  legitimate  children  of  said  Milah 
were  afterwards  bom,  and  were  then  living. 

A  verdict  and  judgment  were  rendered  in  favour  of  the  plaintiff. 

At  the  trial,  one  bill  of  exceptions  was  taken  by  the  plaintiff,  and 
two  by  the  defendant  As  .the  judgment  was  in  plaintiff^s  favoiu*,  it 
is  unnecessary  to  consider  the  exception  taken  by  him:  we  therefore 
pass,  at  once,  to  the  consideration  of  those  taken  by  the  defendant, 
now  plaintiffs  in  error. 

The  first  of  these  was  taken  to  the  admission  in  evidence  of  the 
bill  of  sale,  of  which  profert  was  made  in  the  petition,  upon  several 
grounds  which  amounted  in  substance  to  this;  that  the  instrument, 
being  one  which  purported  to  convey  slaves,  was  null  and  void,  be- 
cause it  was  not  signed  by  the  vendor;  a  mark  not  being,  as  alleged, 
a  signature  within  the  provision  of  the  laws  (>f  Louisiana,  in  relation 
to  slaves;  and  that  no  parol  proof  could  be  admitted  to  prove  its  exe- 
cution. And  that  the  instrument  being  one  which  containecl  mutual 
and  reciprocal  obligations,  and  not  being- in  the  form  of  an  authentic 
act,  was  invalid;  because  not  made  in  as  many  originals,  as  there 
were  parties  having  a  diroct  interest,  and  not  signed  by  the  vendee. 

No  adjudged  case  is  produced  by  the  counsel  for  the  plaintifis  in 
errpr,  in  supp6rt  of  the  first  branch  of  the  objection,  that  the  instru- 
ment has  the  mark,  and  not  the  signaturo  of  Milah.  It  is  rested  on 
a  provision  of  the  law  of  Louisiana,  which  declares,  ^'  that  all  sales 
of  immoveable  property,  or  slaves,  shall  be  made  by  authentic  act, 
or  private  signature." 

Signature  is  indeed  requirod'  but  the  question  is,  what  is  a  signa- 
turo?    If  this  question  wero  necessarily  to  be  decided  by  the  prinoir 
pies  of  law,  as  settled  in  the  courts  of  England  and  the4Jnited  States, 
Vol.  XII.— X 
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there  would  be  na  ^oubt  of  the  truth  of  the  legal  propoflltioiiy  thst 
making  a  mark  ii  aigning,  even  in  the  atteatpitian  of  a  laat  wiU  and 
testament;  which  has  been  feneed  around  by  the  law  with^more  than 
ordinary  guards,  because  they  are  generally  made  by  parties,  when 
they  are.aick,  and  when  too  they  are  frequently  inopes  oonsilii,  and 
when  they  therefore  need  all  the  protection  which  the  law  can  afford 
to  them.  This  principle  is  fully  settled  by  many  cases^  amongst 
others,  8  Vesey,  185, 604;  17  Vesey,  459.    See  also  5  John.  144. 

But  the  questiw  has  been  directly  adjudicate  in  Louisiana.  In 
9  Louisiana  Rep.  51d,  it  is  said  ^^that  the  force  and  effect  to  be  given 
to  instruments,  which  have  for  sigi^tures  only  the  oitiinary  marks 
of  the  parties  to  them,  depiend  more  uppn  the  rules  of  evidence  tlian 
the  dicta  of  law  relating  to  the  validity  of  contracts  require^  to  be 
made  in  writing.  The  genuineness  of  instrulments  und«r  private 
signature,  depends  on  proof;  find  in  all  cases  where  they  are  esta- 
blished by  legal  evidence,  instruments  signed  by  the  ordinary  mark . 
of.  a  person  incapable  ot  writing  Ms  name,  ought  to  be  held  as  writ- 
ten evidence.  According  tor  the  rules  ^of  evidence  as  adopted  in 
this  state,  the  ordinary  mark  of  a. party  to  a  contract,  places  the  evi- 
dence of  it  on  a  footing  with  all  private  instruments  in  writing." 
To  the  same  point'  see  the  case  of  Madison  v.  Zabriskie,  11  Louisiana 
Rep.  d51.  .  This  branch  then  of  the  objection  to  the  admission  of 
the  instrument  in  evidence^  is  wholly  untenable.  Nor  is  the  other 
branch  of  the  objection  to  its.  admissibility  betfcer  supported;  as  the 
first  branch  fails,  as  we  have  seeii,  for  the  want  of  law  to  support  it; 
so  this  second  branch  &ik  for  want  of  the  fact,  the  assumed  existence 
of  which  is  the  only  basis  on  which  it  rests.  That  is^  it  is  -not  in  the 
language  of  the  law,  a  cynalagmatic  contract;  or  in  other  words,  it 
does  not  contain  mutual  and  reciprocal  obligations;  to  which  descrip- 
tion of  contracts  only,  does  the  objection  at  all  apply. 

All  the  words  in  the  instrument,  as  well  in  its  body  as  in  the  con- 
dition, are  the  words  of  the  maker  of  the  instrument,  the  vendor. 
The  vendee  does  not  sign  it;  he  does  not1q>eak  in  it  at  all.  Conse- 
quently^ there  are  not,  and  could  not  be,  any  direct  stipulations  by 
him,  nor  can  any  be  Implied  from  )ts  language  and  provisions;  ,for 
the  paper  acknowledges  on  its  face  the  receipt  of  thp  whole  pur* 
chi^  money;  and  nothing  whatsoever  was  to  be  done  by  the  vendee. 
The  second  exception  taken  by  the  defendant  was,  to  the  admis- 
sion in  evidence  on  the  part  of  the  plaintiff,  of  an  instrument  of 
writing,  bearmg  date  July  the  llih,  1805,  in  the  sUte  of  South 
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Ctrolint;  purporting  to  have  been  executed  by  Joseph  Milah,  $3ii 
gift  or  donation  of  two  alayes,  and  certain  goods  and  household  (ur- 
niture,  to  one  Sarah  M^Guire.  The  court,  however,  admitted  the 
evidence,  and  as  we  think,  properly,«for  the  reason  4issigned  in  the 
bill  of  exceptions.  From  that  it  appears,  that  previously  to  thlB 
oflering  this  list  papei:,  the  court  had  admitted  evidence,  on  the  part 
of  the  defendant,  to  prove  fraud  and  want  of  consideration;  and  they 
then  admitted  the  paper  thus  objected  to  as  rebutting  evidence.  Had 
it  been  offered,  and  received  by  the  court,  as  is  objected  by  the 
counsel  of  the  defendant  in  error,  as  evidence  of  title^  it  would, 
under  the  petition,  have  been  inadmissible;  upon  the  ground  of.  a 
variance  between  the  allegation  and  proof.  But  ^t  was  distinctly 
received,  only  for  the  puipose  of  repelling  the  parol  evidience,  which 
had  6een  given  to  prove  fraud  and  want  of  consideration;  by  showing 
that  Milah  had,  as  early  asilSeS,.  manifested  a  disposition  to  give  the 
property  to  Ihe  plaintiff's  wife,  who,  as.  appears  from  the  record, 
was  the  sister  of  the  former  wife  of  Milah,  who  had  died  without 
children:  the  plalntiff^S^  wife  is  the^  person  named  as  donee,  in  the 
deed  before  stated,  as  having  been,  executed  by  Milah,  in^Soiith 
Carolina. 

When  we  speak  of  the  plaintiff  in  this  connection,  we  mean  the 
plaintiff  in  the  court  below^  the  now  defendant  in  error. 

After  the  verdict  was  rendered,  tde  defendi^t  in  ^the  court  below 
move^  for  a  new  trial,  for  sundry  reasons  atated  on  the  record,  which 
was  refused.  The  granting  or  refusing  of  iiew  trials  rests  in  the 
sound  discretion  of  the  court  belo^;  and  is  not  the  Subject  of  reversal 
in  this  Court  Without  making  further  citations  in  proof  of  this 
proposition,  it  will  be  sufficient  to  refer  to  4  Wheat  220;  where  it 
is  said  by  the  Court,  that  the  first  error  assigned  is,  that  thft  Court 
refused  to  grant  a  new  trial:  but  it  has  been  already  decided*  and  is 
too  plain  for  argument,  Hiat  ^ucl>  a  refusal  a£fi>rds  no  ground  for  a 
writ  of  error.  The  judgment  ol  the  court  below  is  vested,  and  is 
thereforeaMrmed,  with  cost^v 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom.the  circuit  court  of  the  United  States  for  the  east^n  district  of 
Louisiana,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  pdjudged  and  ordered  by  this  Court,  that  the  judgment 
of  the  said  district  court.  In 'this  cause  be,  and  the  same  is  herebv 
affirmed,  with  costs. 
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JoHW  H.  Clabkx,  abministrator  of  Willard  W.  Wetmore^ 

PBLLANT    V.    HSNRT    MaTHEWSON,    CtbUS    BuTLER,    EdWARD 

Carrinoton,  and  Samuel  Wetmore,  afpellj^es. 

A  bill  wifl  filed  bj  W.  a  exttxen  of  Connaotioiit,  againit  M.  and  othen,  eitixeiui  of 
Rhode  laland,  in  t)ie  circixit  court  of  the  United  SUtet  for  the  district  of  Rhode 
Ldand.    An  answer  wae  put  into  the  bill,  and  t&e  cause  was  referred  to  a  master 
fbr  an  accoont   Pending  these  proceedings,  the  complainant  died  -,  and  administra- 
tion of  his  effects  was  granted  to  C.  a  citizen  of  Rhode  Island,  who  filed  a  bill  of 
remor  in  the  circnit  court.    The  lawt'jf  Rhode  Island  do  not  permit  a  peison 
residing  out  of  the  state  to  take  oat  administration  of  the  effects  of  a  deceased 
penon  within  the  state ;  and  make  snch  administration  indispensable  to  the  prose- 
cution and  defence  of  any  suit  in  the  state,  in  right  of  the  estate  of  the  deceased. 
Held,  that  the  bill  of  reriTor  was  inr  no  just  sense  an  original  suit,  but  was  a  mere 
continuation  of  the  original  suit.    The  parties  to  the  original  suit  were  citisens  of 
different  states ;  and  the  jurisdiction  of  thp  Court  completely  attached  to  the  con^ 
trorersy.    Haying  so  attached,  it  could  not  be  divested  by  any  subsequent  pro- 
ceedings; and  the  circuit  court  of  Rhode  Island  has  rightful  authority  to  proceed 
to  its  final  determination. 
•  If,  after  the  proper  commencement  of  a  suit  in  the  circuit  court,  the  plaintiff  le- 
moTes  into,  and  becomes  a  citizen  of,  the  same  state  with  the  defendant;  the 
jurisdiction  of  the  circuit  court  over  the  cause  is  not  affected  by  such  change  of' 
domicil. 
The  cases  of  Morgan's  Heirs  y .  Morgan,  8  Wheat.  290, 4  Cond.  Rep.  390 ;  and  MoU 
Ian  and  others  t.  Torrance,  9  Wheat  537|  5  Cond.  Rep.  066;  uid  Dunn  t.  Clarke, 
8  Peters,  1:  cited. 
The  death  of  a  party  pending  a  suit  does  not,  where  the  cause  of  action  surriyes, 
amount  to  a  determination  of  the  suit.    It  might,  in  suits  at  common  law,  upon 
the  mere  principles  of  that  law  haye  prodbced  an  abatement  of  the  suit,  which 
would  haye  destroyed  it.    But  in  courts  of  equity,  an  abatement  of  the. suit  by  the 
death  of  the  party,  has  always  been  held  to  haye  a  yery  different  eflfoct ;  for  such 
abatement  amounts  to  a  mere  suspension,  and  not  to  a  determination  of  the  suit. 
It  may  again  be  put  in  motion  by  a  bill  of  revivoif;  and  the  proceedings  being  re- 
yiyed,  the  court  proceeds  to  its  determination  as  an  original  bill. 
A  bill  of  reviyor  is  not  the  commencement  of  a  new  suit,  but  is  the  mere  continu- 
ance of  the  old  suit.  It  is  upon  ground  somewhat  analogous  that  the  circuit  courts 
are  held  to. haye  jurisdiction'  in  cases  of  cross  bills  and  injunction  bills,  touching 
suits  and  judgmionts  already  in  those  courts. 
In  the  31st  section  of  the  judiciary  act  of  1789,  congress  manifestly  treats  thereyiyor 
of  a  suit,  by  or  against  the  representatiyes  of  the  deceased  party,  aa  a  matter  of 
right,  and  as  a  mere  continualice  of  the  original  suit;  without  any  distinction  as 
to  the  citizenship  of  the  representatiye,  whether  he  belongs  to  the  same  state 
where  the  cause  is  depending,  or  to  another  state. 
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ON  appeal  from  the  circuit  court  of  the  United  States,  fSrom  the  dis- 
trict of  Rhode  Island. 

Willard  W.  Wetmore,(  a  citixen  6f  Connecticut,  filed  a  bill  to.June 
term,  1830,  of  the  circuit  court  of  the  district  of  Rhode  Island, 
against  Henry  Mathewson,  Cyrus  Butler,  Edward  Carrington,  and 
Samuel  W'etmor^  citizens  of  the  state  of  Rhode  Island;  claiming  an 
account  of  certain  mercantile  adventures,  in  which  he  alleged  him* 
self  to  haye  been  interested,  together  with  the  books,  invoices,  and 
list  of  passengers  on  board  of  the  ship  Superior,  in  which  he  asserted 
he  ¥^88  interested;  and  for  a  full  setdement  of  all  accounts  between 
him  sDd  the  defendants:  and  for  such  oth^  and  fiirther  relief  in  the 
premises  as  the  court  xnight  think  proper* 

The  separate,  answer  of  Henry  Mathewson  to  the  cpmplainant^a 
bill  was  filed  in  September,  1830;  the  answers  of  the  t>ther  defendants 
having  been  filed  in  June  or  July  of  the  same  y^r. 

A  supplemental  answer  ;was  afterwards  filed  by  Henry  Mathew- 
son; and  in  November,  .1831,  after  various  plea4ings  in  the  case, 
counsel  having  been  heard,  the  cause  was  referred  to  a  master  to 
take  and  state  an  account  between  the  parties,  &c.  The  parties 
appieared  before  the  master  and  his  assistants,  and  an  examination  of 
the  accounts  was  had  and  proceeded  in. 

In  1834,  before  a  report  was  made  by  the  master,  Willard  W. 
Wetmore  died ;  and  administration  of  his  estate  and  effects  was  granted 
by,  and  out  of  the  municipal  court  of  the  city  of  Providence,  in  the 
state  of  Rhode  Island,  to  John  H.  Clarke,  a  citixeo  of  that  atate:  who 
thereupon  filed  a  bill  in  the  circuit  court  to  revive  the  suit,  and 
prayed  that  the  same  should  stand  in  the  same  situation,  as  at  the  de» 
cease  of  the  original  complainant,  Willard  W.  Wetmore. 

On  the  7th  of  July,  1834,  Henry  Matthewson  appeared. in  the 
circuit  court;  denied  the  jurisdiction  of  the  court,  and  moved  to  dis- 
miss the  suit,  on  the  ground  that  John  H.  Clarke  waa  a  citizen  of 
the  state  of  Rhode  Island,  as  were  also  the  defendants.  At  November 
term,  1835,  the  circuit  court  dismissed  the  bill  for  want  of  jurisdic- 
tion; and  the  complainant  appealed  to  this  Court 

The  case  was  argued  by  Mr.  Southard  for  the  appellants;  and  by 
Mr.  Tillinghast  and  Mr.  Webster  for  the  appellees: 
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Mr*  Southard  for  the  appellants  contended: 

lat  That  the  court  bad  iuriadiction  of  the  cause  upon  the  original 
bill 

Sd.  That  the  jurisdiction  would  not  have  been  taken  away  by  the 
removal  of  the  complainant  to  Rhode  Island. 

Sd.  That  the  death  of  the  complainant  did  not  abate,  but  suspend, 
the  sint;  and  the  jurisdiction  of  the  court  was  not  thereby  lost 

4th.  4*hat  the  administrator  had  a  right,  in  equity,  to  reviye  and 
continue  the  suit 

The -circuit  courtof  Rhode  Island  had  originally  jurisdiction  of  the 
case;  and  the  parties  went  on,  after  the  filing  of  the  bill,  and  the 
atuiwers,  to  the  examination  of  the  accounts  under  an  interiocutory' 
decree  of  the  court  While  the  cause  was  in  this  state,  the  com- 
plainant died,  and  by  the  laws  of  Rhode  Island  no  administration  of 
his  a&irs  could  be  granted  to  any  One  but  a  citizen  W  thatvstate. 
The  act  of  the  legislature  is  exprefM  on  the  subject;  and  requires  that 
.  administration  of  the  ^estates  at  decedents  shall  only  be  giren  to  citi- 
zens and  residents  of  Rhode  Island. 

K,  then,  this  cause  is  to  proceed,  it  inust  be  by  a  plaintiff  or  com- 
tdainant  who  is  a  citizen  of  Rhode  Island;  and  if  not,  all  tile  litiga- 
tion between  the  puties  will  have  been  fruitless  and  unproductive^ 
IT  the  jurisdiction  ef  the  court  has  ceased,  a  result  will  occur  which 
would  prevail  in  no  other  state.  The  parties  most  commence  a  suit 
in  the  court  of  the  st^te,  where  he  may  perhaps  be  met  with  a  pIjM 
of  the  statute.of  limitations;  and  thus  his  remedy  will  be  for  ever  de- 
feated. The  case,  tod,  is  on^  peculiar  for  t^e  jurisdiction  of  a  court 
of  chancery;;  and  the  courts  of  the  state  of  Rhode  Island  have  no 
chancery  jurisdiction. 

This  is  a  bill  of  revivor;  and  (rodl  its  nature  and  purpose,  it  seeks 
to  restore  the  case  to  the  chancery  docket  of  the  circuit  court,  in  the 
same  sit&ation  it  was  before  the  death  of  the  original  complainant 
It  does  not  ask  tp  change  the  controversy,  or  to  add  to  it;,  and  it  will 
stand  when  revived,  in  the  condition  it  did  before  the  occurrence  of 
the  event  which  made  it  necessary  to.  revive  it  The  bill  of  revivor 
is  not  an  original  suit;  it  is  nothing  more  than  the  means  of  continuing 
the  suit  already  commenced.  It  introduces  no  new  matters  for  con- 
troversy and  adjustment;  and  only  furnishes  the  laeans  of  bringing 
to  aldose  those  already  in  possession  of  the  couct  The  citizenship, 
or  residence  of  the  administrator  has  no  connection  with  the  case; 
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the  matters  are'  litigMied  in  the  same  maimer  aa  if  the  original  part^ 
Wis  jet  alive. 
It  is,  then,  still  a  controversy  within  the  purpose  of  the  judiciary 

.  act,  which  gives  the  circuit  courts  jui;isdiction  of  matters  in  suit  be- 
tween citizens  of  difiGerent  states;  as  all  the  matters  controverted  wiU 
be  those  set  forth  in  tiiie  bill  of  the  coipplainant  originaUy  filed  by 
him  in  the  circuit  CQurt,  he  being  then  a  citizen  of .  Connecticut. 

The  death  of  a  party  to  a  suit  in  chancery  doea  not  abate  the  suit; 
it  is  only  suspended.    In  this  title  law  of  chanceiy  differs  from  the 

.  conmion  law.  .Cited  Grant^s  Chaneery,  61, 62;  Cooper's  Chanceiy, 
64;  and  this  is  n^ore  especially  true  under  the  judiciary  act  of  the 
United  States^  and  in  the  courts  of  the  United  States^.  By  the  9XBt 
section  of  the  act,  adnnnistrators  and  OKecutors  are  authorized  to  pro- 
^secute  suits  in  the  courts  of  the  United  States.. 

The  object  of  this  section  was  {to  cairy  out  the'  principle  that  a 
wit  should  not  abate,  if  the  cause  of  action  survived.  Congress  in- 
tended to  supply  a  remedy  in  th.e  case  oi  the  decease  of  a. party.  It 
should  be  ^hown  there  has  been  a  decision  on  this  point  by  a  court 
of  the  United  States;  and  until  this  is  done  the  plain  language  of  the 
section  will  prevaiL 

Authorities  cited  to  stu^,  that  where  jurisdiction!  has  attached, 
it  cannot  be.  divested  by  any  thing  which  does  not  change  the  great 
ihterests  in  the  cause.  1  Peten'  C.  C.  R.  444;  9  Wheat  597;'  2 
Wheat  290. 

It  has  not  been  the  course  of  the  courts  of  die  Jnited  States  to 
consider  their  jurisdiction,  after  it  has  once  attached,  as  taken  away 

-  by  the  subsequent  change  of  residency  of  the  party.  A  suit  pro- 
perly commenced  between  citizen^  of  different  states>  still  proceeds; 
although  the  parties  may,  before  its  termination,  become  citizens  of 
the  same,  state.  This  is  a  stronger  case  than  where  the  party  dies. 
It  was  the  act  of  the  party  te  become  a  citizen  of  the  same  state  with 
his  opponent;  it  is  by  the  visitation  of  Ood,  that  the  party  in  this 
ease  ceased  to  have  ability  to  proceed  in  his  cause. 

Suppose. a  citizen  of  Rhode  Island,  after  taking  out  administration 
to  the  estate  of  Willard  W.  Wetmore,  had  remov.ed  to  Connecticut; 
this,  if  done  bona  fide,  would  give  the  'xnirt  jurisdiction.  K  imme- 
diately afterwards,  he  returns  to  Rhode  IsUnd,  the  jurisdiction  of  the 
con  t  is  not  disturbed.    Cited  1  Paine's  C.  C.  It  594. 

All  the  cases  which  have  been  decided,  have  heen  as  to  the  vest- 
ing of  the  jurisdiction  in  the  courts  of  the  United  States  originaUy. 


Digitized  by 


Google 


168  SUPREME  COURT. 

[Clak>ke  ▼.  M^theWMii  et  al.] 
This  18  a  cas^  in  which  the  jurisdiction  has  fully  and  legally  vested; 
and  the  act  of  congress  declares  that  the  suit  shall  not  abate  by  the 
death  of  oiie  of  the  parties.  No  matter  what  the  form  of  a  bill  of  re- 
vivor may  be,  it  is  no  more  than  the  instrument  to  carry  into  effect 
the  act  of  congress  which  declares  the  suit  shall  survive. 

As  to  the  suggestion  that  questions  may  arise  under  the  bill  of 
revivor,  and  that  they  will  be  questions  between  citizens  of  the  same 
state;  the  Court  must  be  aware  that  these  must  be  questions  in  the 
original  suit  They  will  be  incidents  to  that  suit,  and  to  the  matters 
in  controversy  in  it;  and  no  more. 

Mr.  Webster  and  Mr.  Tillin^ast  for  the  defendants. 

The  plaintiff  alleges,  that  he  was  appointed  administrator  by  a 
court  of  probate  in  Rhode  Island;  and  he  sets  forth  various  matters, 
all  necessary  to  his  title  and  claim,  and  all  of  which  the  defendant 
may  legally  controvert  The  prayer  of  this  bill,  which  is  original  as 
between  these  parties,  is,  that  a  former  bill,  exhibited  in  the  lifetime 
of  his  intestate,  when  this  plaintiff  sustained  no  relation  to  that  bill, 
its  parties,  or  its  subject  matter,  may  be  revived  for  his  benefit  and 
relief,  with  the  benefit  and  use  of  all  proceedings  therein;  and  alK 
against  a  citizen  of  the  same  state,  who  resists  and  controverts  his 
right  This  is  the  controversy  of  this  bill;  and  it  is  wholly  between 
citizens  of  the  same  state. 

The  plaintiff's  relation  to  the  estate  of  Wetmore,  deceased,  was  n6t 
thrown  upon  him  by  the  act  of  God,  or  the  operation  of  law;  but  was 
formed  and  assumed  by  his  own  consent  and  contract 

His  title  to  any^thing  claimed  in  the  former  bill,  if  he  has  any,  is 
by  purchasel 

If  a  legal  administrator,  he  is  the  legal  and  sole  owner  of  all  the 
property  claimed ;  and  the  court,  under  this  bill,  cannot,  it  is  presumed, 
deal  with  any  claims  to  the  property  beyond  thos6  vested  in  him* 
But  were  this  otherwise,  still  it  not  only  does  not  appear  in  the  bill 
that  those  who  may  have  ulterior  claims  on  him,  a»  creditors^  surviv* 
ing  partners,  or  distributees  of  the  property  of  the  deceased,  are  citi- 
zens of  another  state;  but,  on  the  contrary,  the  reverse  appears. 

The  courts  of  general  jurisdiction  are  open  to  him;  and  there  are 
perfect,  remedies  tiierein  for  every  grievance  in  those  courts. 

It  required  legislative  power  to  enable  an  administrator  to  o6me 
into  a  suit  pending  at  the  death  of  his  intestate,  to  revive  and  con- 
tinue the  proceedings  in  a  courtM>f  general  jurisdiction.    State  legis- 
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ktuires  have,  therefore,  paBsed  enabling  statutes,  applicable  to  state 
courts.  Judicial  power  to  that  efiect,  was,  and  is  wanting,.without 
legislative  enactment;  even  in  courts  of  general  jurisdiction.  Con- 
gress has  not  attempted  to  invest  the  federal  courts  with  the  power 
now  claimed  for  them  by  the  plaintiff;  nor  could  congress  give  juris- 
diction beyond  the  limitations  of  the  constitution. 

It  is  contended  for  the  defendant^  tjiat  the  whole  current  of'  deci- 
sions runs  against  the  jurisdiction  now  asserted  by  the  plaintiff.  ^  If 
there  are  not  proper  parties  to  the  suit  as  it  stands  on  the  bill  of  re- 
vivor, that  circumstance  may,  it  would  seem,  be  pleaded  to  such  bill." 
Beame's  Pleas  in  E<).  304;  11  Ves.  313. 

It  is  true,  on  obvious  grounds,  that  a  defendant  to  a  bill  of  revivor 
cannot  plead  a  plea  which  has  been  pleaded  by  the  original  defend- 
ant and  overruled;  nor,  it  is  presumed,  one  which  might  have  been 
pleaded  by  original  defendant,  but  waived  or  omitted  at  its  proper 
time.    Beame,  obv.  sup.    Samuda  v.  Furtado,  3  Bro.  C.  C.  70. 

Nor  is  a  cross  bill  liable  to  any  plea  which  will  not  hold  to  the  ori- 
ginal bill;  nor  to  a  plea  to  jurisdiction,  though  the  originaT  might 
be*  Beame,  310.  Because  a  cross  bill  is  in  the  nature  of  a  defence 
selected  by  the  adverse  party,  the  reconventio  of  the  civil  jurisdic- 
tion. Wood's  Inst  Civ.  Law,  325,  &C..  Such  cases  leave  it  supposed 
and  granted,  that,  in  the  case  now  in  question,  the  objection  is  good. 

'The  very  point  of  jurisdiction  raised  by  the  plea  in  this  case,  has 
been  decided  in  the  courts  of  the  United  States,  and  in  favour  of  the 
view  Uken  by  the  defendants.  Chappedelaine  et  aL  v.  Decheneauz,  4 
Cranch,  306.  Also  jthe  case,  Potter  v.  Rhodes,  decided  in  the  circuit 
court  of  the  United  States  for  Rhode  Island  district,  November  term, 
1806.  The  suit  was  by  Potter,  of  Massachusetts,  against  Rhodes,  of 
Rhode  Island.  Potter  died  during  the  pendency,  and  his  adminis- 
trators appeared,  and  were  admitted  as  such  to  prosecute.  It  then 
appeared  that  one  of  them  was  a  citizen  of  Rhode  Island;  and  the 
court  decided  that  it  had  no  jurisdiction  for  that  cause. 

The  court  always  looks  solely  to  the  record.  There  is  no  case 
in  which  they  look  out  of  it;  for  the  record  is  always  of  the  parties 
own  making.  It  is  on  this  ground  they  always  refuse  to  go  into 
questions  of  the  removal  of  a  party  after  a  suit  has  been  instituted. 
The  only  question  is,  does  it  appear  on  the  record  that  the  parties 
are  e*  tizens  of  different  states;  tind  this  appearing,  the  court  go  no 
further. 

The  law^ight  have  been  more  advantageous  to  parties  litigitting 
Vol.  XII.— Y 


Digitized  by 


Google 


170  SUPREME  COURT. 


in  the  courtp  oithe  United  States;  butitis  not  so;  end  the  law  mnpt 
prevail.  There  are  other  caaes  of  great  bardabipy  and  predudog^ 
great  embarraaament:  the  caae  of  all  the  parties  being  requiredto 
be  citizens  of  another  state.  This  is  t  hardship,  but  it  cann^  be 
helped*    The  law  ia.posittye,  and  the.  courts  are  obliged  to  obey  it 

The  bill  of  revivor  saya  the  original  auit  has  abated,  and  aaka  to 
revive  it  aa  a  controvert  between  the  luJminiatnjtpr  and  the  defend- 
ants. While  the  matteips  in  diqmte  between  the  oiiiginal  parties 
may  remain,  there  may  be  othera  which  will  be  raised  by  the  biEof 
revivor;  and  theae  will  be  between  citizens  of  Rhode  Island,  ex- 
dusively. 

Suppose  it  shall  become  necessary  to  file  a  otM  bill,  it  mnsi  be 
filed  'by  a  citizen  of  Rhode  laland,  against  another  citizen  of  that 
state.    This  seems  to  be  conclunve  of  the  question. 

Mr.  Justice  Stoet  delivered  the  opinion  of  the  Court 
This  is  the  esse  of  an  apjpeal  from  the  circuit  court  of  the  district 
^f  Rhode  Island  '  The  original  cause  was  a  bill  in  equity  brou|^ 
hf  Wlllard  W.  Wetmore,  deceaaed,  a  citizen  of  jConnecficut,  against 
the  defefidantB,  Hehry  Mkthewson  and  oth^ers,  all  citizens  of  Rhode 
tdand;  for  an  accoiunt  upon  certain  transactions  set  forth  in  the  bill» 
and  with-  a  pmyer  for  general  'relie£  After  the.  cause  was  at  issue 
i]qpon  the  hearing,  it  was,  by  agreement  of  the  parties,  ordered  by  the 
coqrt  t^  be  referred  to  a  master  to  take  an  account;  and  pending  tiie 
procieedingii  Wor<»  the  master,  ttie  intestate  died.  Administration 
upon  bia  eatate  wai  duly  taken  out  by  the  present  plaintiff,  John  H. 
Clarke,  in  the  state  of  Rhode  Island;  t|ie  laws  of  Rhode  Islatid  re- 
quiring that  no  person  not  a  rcsndent  of  the  state,  should  take  out 
letters  of  administration;  and  also  making  such  administration  indis- 
pensable ttf  the  jHTOsecution  and  defence  of  any  suit  in  the  state,  in 
right  of  the  estate  of  the  intestate. 

Clarke  filed  a  bill  of  revivor  in  the  circuit  cour^  in  June,  1384,  in 
which  he  alleged  himself  to  be  a  citizen  of  Rhode  Island,  and  ad- 
■linistratiMr  of  Wetmore,  against  the  defendants;  whom  he  aUegsd^ 
also,  to  be  eitizens  of  the  ^usie  stste.'  So  that  it  w*s  §ppunDt  upon 
the  face  of  the  record,  that  the  bill  of  revivinr  Was  between  citizens 
of  the  same  state.  Upon  motioh  of  the  defendants,  at  the  November 
ietm  of  the  circiiit  court,^A.  D.  1835,  the  court  ordered  the  Jll  of. 
revivor  to  be  dismissed  for  want  of  jurisdiction;  and  firom^  this  de* 
ercttal  drder,  the  present  appeal  has  been  taken  by  the  afqieUanL 


Digitized  by 


Google 


JAinJASY  tBKlf ,  1838.  171 


[Oifke  ▼.  lfctewMtt,«f  ftl.] 

The  tt0t^  as  it  was  desci4iod  in  the  cirQuii  court,  is  reported  in  9 
Somner's  Rq^.  262, 088;  and  the  grouivd  of  difmissal  was,  that:the 
bill  of  Ttrivbr  was  a  suit  between 'citizens  jof  the  same  state.  The 
JikUeiary  act>  of  1789,  ch«,SOy  Sec.  11^  confers  original  jurisdiction 
upon  the  eirouit  courtsi  of  all  suits  of  a  civil  nature  at  common  Imw 
and  in  equity;  where  thef  matter  in  dispute  exceeds  the  ^m  or  value 
of  ^e  hundred  dollars,  and  the  United  States  are  plaihtifis  Or  peti- 
tioners, or  an  alien  is  a  party;  or  the  suit  is  between  a  citisen  of  the 
fliate  where  the  suit  is  brought  and  a  citizen  of  another  state.  I^ 
therefore,  the  present  had  been  an  original  bill  brought  between  the 
pteaeu^  psrti^s,  it  is  dear  that  it  could  not  have  been  mi^ntained;  for 
although  tiie  plaintiff  could  sue  In  autre  droit,  and  a«  administrator 
ol[  a  citizen  of  another  statef  yet  the-  suit  would  be  deemed  a  contro- 
versy betwem  him  and  the  defendants,  and  .not  between  his  intes- 
tate and  the  defendants.  This  is  the  necessaiy  result  of  the  doctrine 
held  by  this  Court  in  Chappedelaine  V.  DecheneauXi  4  Cranch,  306, 
and  Childress  v.  Emory,  8  Wheat  640. 

The  circuit  court  treated  the  present  case  as'ialling  within  the 
Silnci  p^^eanient  In  tUs,  we  are  of  opinion,  that  the  court  erred» 
The  falUof  revivor  was,  in  no  just  sense,  an  cMfigind  suit;  but  was  a 
mere  eonfinuation  of  the  original  %uit  The  parties  to  the  original 
bill  were  cdtiisens  of  different  stateSj;  add  the  jurisdiction  of  the  court 
eompletely  attadied  to  the  controversy:  having  so  attached,  it  could 
not  be  divested  by  any  subsequent  events:  and  the  court  had  a 
Tightful  authority  to  proceed  to  a^nal  determination  of  it  If,  after 
^  comniencement  of  the  suit,  the  original  plaintiff  had  removed 
into,  and  become  a  citizen  of  Rhb^e  Island,  the  jtnisdiction  over  the 
eavse,  would  not  have  been  divested  by*such  change  of  domiciU  So 
it  was  held  by  this  Court  in  Morgan's  Heirs  v.  Morgan,  2  Wheat 
S90i,  097;  and  Median  v.  Torrance,  9  Wheat  537;  and  Dunn  v. 
CliriLe,  8.  Peters,!. 

Tb»  death  of  either  party,  pending  the  sui^  does  no^  where  the 
eanM'Of  action  survives,  amount  to  a  determination  of  the  suit  It 
might  in  suits  at  common  law,  upon  the  mere  principles  of  that  law, 
have  produced  an  abatement  of  the  auit,  which  would  have  destroj^ 
it  But  in  c6urts  6t  equity,  an  abatement  of  the  suit,  by  the  death  of 
a  pstly,  has  always  been  held  to  have  a  very  different  effect;  for 
Mcb  abatement  amounts  to  a  mere  suspension,  and  not  to  a  determi- 
nation of  the  suit  It  may  agaid  be  put  in  motion  by  a  bfU  of  re- 
vivor, and  this  proceedings  being  revived,  the  cause  proceeds  to  its 
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regiilir  determinttion  as  an  origiiitl  bill.  The  bill  of  reviror  Is  not 
the  commencemtet  of  a  new  auit;  but  b  the  mere  continQation  of  the 
old  suit  It  is  upon  a  ground  somewhat  analogous,  that  the  eircnit 
courts  are  held  to  hare  jurisdiction  ifa  cases  of  ero^  biHs,  and  injunc- 
tion bills,  touching  suits  and  judgments  already  in  those  courts;  for 
such  bills  are  treated  not  strictly  as  original  billS|  but  as  supplemen- 
tary or  dependent  bills,  and  so  properly  Withm  the  reach  of  the 
court;  althouj^  the  defendant,  (who  was  plaintiflf  in  the  original  suit) 
lives  out  of  Che  jurisdiction*  A  very  strong  application  of  the  doc- 
trine is  to  be  found  in  the  case  of  Dunn  y*  Clarke,  8  Peters,  1 ;  where 
ah  injunction  bill  was  sustained,  although  all  the  parties  were  citi- 
zens of  the  same  state;  the  original  judgment,  under  which  the  de- 
fiNidant  in  the  injunction  bill  made  title  as  the  representative  in  the 
realty  of  the  deceased,  having  been  obtained  by  a  citizen  of  another 
state,  in  the  same  circuit  court 

But  if  any  doubt  could  upon  general  principles  be  entertained  upon 
this  subject,  we  think  it  entirely  removed  by  the  31st  section  of  the 
judiciaiy  act  of  1789,  ch.  20.    That  section  jHrovides  that  where,  in 
any  suit  pending  in  the  courts  of  the  United  States,  either  of  the 
ptarties  shall  die  before  final  judgment,  the  executor  or  administrator 
oT  such  deceased  party,  who  was  plaintiflf,  petitioner  or  defendant,  in 
case  the  cause  of  action  doth  by  ]$,w  survive,  shall  have  full  power  to 
prosecute  or  defend  any  such  suit  or  action  until  final  judgment,  and 
that  the  defendant  shall  be  obliged  to  answer  thereto  accordingly; 
and  the  court  before  whom  the  cause  is  depending,  is  empowered 
and  directed  to  hear  and  determine  the  same,  and  to  render  judg- 
ment for  or  against  the  executor  or  administrator,  as  the  case  may 
require.    Other  auxiliary  provisions  are  made  to  carry  this  enact- 
ment into  effect    Now,  in  this  section,  congress  manifestly  treat 
the  revivor  of  the  suit,  by  or  against  the  representative  of  the  de- 
ceased, as  a  matter  of  right,  and  as  a  mere  continuation  of  the  ori(^- 
nal  suit;  without  any  distinction  as  to  the  citizenship  of  the  represen- 
tative, whether  he  belong?  to  the  same  state  where  the  cause  is  de- 
pending, or  to  another  state.     Of  the  competency  of  congress  to  pass 
such  an  enactment  under  the  constitution,  no  doubt  is  entertained. 
The  present  case  falls  directly  within  its  purview;  and  we  .are  there- 
fore of  opinion,  that  the  decree  of  the  circuit  court,  dismissinjg  the 
bill  of  revivor,  ought  to  be  reversed;  and  Uie  cause  remanded  IJb  the 
circuit  court  for  further  proceedings. 
i  take  thb  opportunity  of  adding,  that  I  fully  concur  in  all  the 
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reasoning  of  this  Oourt  on  this  subject  After  the  decision  had  been 
made  in  the  ciiH^uit  court,  upon  more  mature  reflection  I  changed 
my  original  c^inion;  and  upon  my  expressing  it  in  the  circuit  court, 
and  upon  the  suggestion  of  the  judges  of  that  court,  the  case  has  been 
brought  here  for  a  final  determination.  1  hope  that  I  shall  always 
have  the  candour  to  acknowledge  my  errors,  in  a  public  manner  p 
whenever  I  have  become  convinced  of  them. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  recprd 
froin  the  circuit  court  of  the  United  States  for  the  district  of  Rhode 
Island,  and  was  argued  by  counsel  On  consideration  whereof,  it  is 
BOW  hereby  ordered,  adjudged  and  decreed  by  this  Court,  that  the 
decree  of  the  said  circuit  court,  dismissing  the  bill  of  revivor  in  the 
cause,  ought  to.  be,.and  the  same  is  hereby  reversed;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  circuit  court, 
for  further  proceedings  to  be  had  therein,  in  conformity  to  the  opin- 
ion of  this  Court,  and  according  to,  law. 
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Maetsa  BmAXMrrRnT,  vj^xnmn  nr  xebob;  t«  Ahjmv  Thoxas. 

tt  If  •nor  OD  tb*  trid  of  a^writ  of  rifbt,btlbra  tho  gi%a4  Mii»9  to  p^nmiltlie  iBtio. 
dootion  of  writUn  ^videnco ;  boesaoA  in  a  trkJ  beuroon  the  donudtBty  ^bruif 
the  leitiiiioiij,  and  s  defendant  claiming  in  oppoiition  to  the  demandant,  nndet  thn 
eame  title  with  thai  of  the  defendant,  before  the  grand  a«lie,  the  eoort  had  ft»- 
qnentlj  enmined  the  title  aet  np  bj  the  written  oTidfnoe'oAre^,  and  had  beeeoM 
fbUj  oofBiaant  of  H^  and  had,  in  that  tiialyat  the  enit  of  Ihe  demandant,  in  whieh 
it  had  been  prodooed,  decided  thai  it  in  nowiie  tended  to  eeteblieh  a  legal  tide  In 
the  land  in  oontroren^,  in  the  demandant. 

The  demandant  bid  a  right  to  pkee  belbre  the  a«iie  alt  the  eridenoe  ^bioh  ihe 
thonghtmighllbnd  to  eetablioh  her  right  of  property/ which  bad  been  niled  lo^ 
eompetent  eyidenoe.in  another  aott;  againet  t|^  competency  of  which,  nothing 
waa  objected  in  thia  anft :  and  the  aeciie.had  a  right  to baTO  aneb  eridence^  bdbve 
tl|em,  that  they  mlgbf  apply  to  it  the  inatructiona  of  the  conrt|  aa  the  law  of  tbn 
caae,  #itho«it  which  they  conld  noT  do  it. 

There  ia a ealerrepQeitory of  thead^ndioatione  of  cenrli^  than  the  lemembiadoe of 
jodgee;  and  their  deoUration  of  theni,ii  ho  pioqf  of  thehr  caotMOe* 

ERROR  to  the  district  court  of  the  United  Statasi  lor  the  northern 
district  oi  New  York. 

This  was  a  writ  of  error  prosecuted  by  the  demandant^  in  the  dis- 
trict court  of  the  northern  district  of  New  York,  inn  writ  of  ri^t 
sued  out  by  her.  The  case  was  fully  argued  by  Mr.  Myer  and  Mr. 
Jones  for  the  plaintiff  in  ^rror;  and  by  Mr.  Beardslev  for  the  defend- 

The  judfi^ent  of  the  district  court  was  reversed  on  a  single  point, 
the  rejection  of  certain  evidence  offered  by  the  plaintiff  No  (pinion 
was  given  on  any  other  question  in  the  cause;  and  the  argOmelits  on 
the  numerous  points  presented  to  the  Court,  and  argued  by  the  coun- 
sel for  the  plaintiff  and  defeiidant,  are  therefore  onrftted. 

Mr.  Justice  \V atitb  delivered  the  o|>inion  of  the  Court: 

We  will  direct  our  attention  to  a  single  point  in  this  cause,  because 

it  is  the  most  importani  in  principle  and  practice;  and  is^  in*  our 

opinion,  conclusive  of  the  judgment  which  this  Court  must  render 

upon  this  writ  of  error. 
The  tenant  in  the  writ  of  right,  upon  the  trial  of  the  cause,  having 

given  his  evidence, and  rested  his  cause  upon  it.  thedemandant,  upon 
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piradiCMel  T.  tlmtaMf.] 
the^ettarffl  detiding  that  the  tenant  had  prored  enough  to  pdt  her  on 
the  proof  of  the  miae  on  her  part,  gave  certain  oral  testimony  in 
iapport  of  hbt  right,  with  an  exemplification  of  a  decree  of  the 
court  of  chancery  in  the  state  t>f  New  York,  under  the  iwal  of.  the 
court    The  .counsel  for  the  tenant  then  inquiredwhetfafsr  the  de? 
mandaat  intended  to  o^  any  new  or  different  eVidenoe  from:  that 
heretofore  offered  by  her  in  o^ier  trials  had  in  that  court  in  writs  of 
nf^^by  ^  demandant  against  Henry  Huntington  and  others,  for 
other  portiomi  of  Cosby's  manor,  claimed  by  the  demandant,  by  yir* 
tue  of  the  same  title  deeds- by  ifdiich  the  premises  in  question' were 
claimed.    To  thia  inquiry,  the  damandant  replied  that  she  had  no 
odier  or  difierent  eyidence ;  whereupon  the  counsel  for  the  tenant  ob- 
jected to  the  eyidence,  which  ho  tiien  imderstood  waa  to  be  offered 
by  the  demandant-*-allu|^ng  that  it  had  been  given  in  eyidence  on 
former  trials  in  writs  of  ri^  between  the  demandant  knd  Henry 
Huntington  and  ethers,  tor  other  portions  of  OosbyVi  manor;  and 
had  been  scdemnly  considered  on  a  motion  for  a  new  trial  in  the  cause 
of  the  said  demandant  against  Huntington;  imd  that  it' waa  then  de- 
cided by  this  Court,  that  the  eyidence  of  the  demandant  then  offered^ 
and  now  intended  to  be  offered,  itk  nowise  teihled'to  eitablish.  a 
legal  title  to  any  portion  of  die  land  in  Cosby's  manor,  now  in  con* 
troyersy.    That  the  eyidence,  therefore,  intended  to  be  offered  by 
the  demandant,  Would  haye  established  no  right  or  title  in  her  to  the 
premises  in  question;  and  was  immaterial,  and  irreleytint    Wher^ 
upon  the  aaid  judge  decided,  that  inasmuch  as  the  eyidence  to  make 
out  the  asserted  title  of  the  demandant  to  these  and  other  lots  in 
Cosby's  manor,  had  been  firequently  examined  by  him,  on  other 
trials  in' behalf  of  the  said  demandant,  against  the  tenants  of  land  in 
Cosby's  manor,  whereby  he  had  become  fully  cognizant  of  the  same^ 
and  tiiat,  as  he  had  solemnly  considered  the  same,  on  a' motion  for  ■ 
new  trial,  in  the  case  of  Henry  Huntington,  at  the  suit  of  the  de> 
mandant;  and  had  come  to  the  co^nclusion,  that  the  said  evidMice 
tended  in  nowise  to  establish  a  legal  title  to  any  portion  of  die  land 
in  controyersy,  in  the  said  demandant;  he  Wais  therefore,  bound  to 
overrule  the  sama  as  insuflcient  in  law,  and  tberefore  immaterial 
ud  irreleyant  The  demandant  etoepted  to  this  decision,  stating  she 
wbiild  ofBnr  each  piece  of  h^  testimony,  aeparatdy,  and  in  succession 
in  eyidence  to  the  grand  assize.  As  they  were  ofiered,  they  were  re- 
jected by  the  coOrt 

The  eyidence  rejected  were  seyend  documents,  scrying,  as  tbede- 
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[BndftMet  r.  Thomai.] 
mandant  supposes,  to  establish  that  she  was  seised  of  the  premises  in 
question;  and  as  each  was  presented,  it  was  overruled  by  the  coult, 
the  demandant  excepting  to  the  decision.  Certain  facts  were  then 
admitted  to  be  in  (evidence^  not  embracing,  however,  any  point  to 
which  the  rejected  testimony  was  supposed  to  apply  f  and  the  court 
delivered  as  its  opinion  to  the  assize,  that  by  the  practice  in  a  writ 
of  right,  the  tenant  was  required  to  begin  by  offering  his  testimony. 
That  this  rule  seemed  to  imply,  that  he  must  adduce  some  testin^ony ; 
although  to  what  extent  or  effect;  seemed  not  very  clear  ^rom  any 
treatise  in  this  antiquated  form  of  action.  In  this  instance^  the  prOof 
adduced  by  the  tenant,  did  not  show  title  or  possession  in  himsel£ 
Still  he  deemed  it  sufficient  to  put  the  demandant  to  the  proof  of  her 
seisjp  or  better  title  in  herself;  and  she  having  failed  to  give  such 
proof,  was  not  entitlied  to  recover:  and  that  the  grand  assize  ought, 
therefore,  to  find  a  verdict  in  favour  of  the  tenant 

To  this  charge  of  the  court  the  demandant  excepted.  This  state- 
ment, it  seems  to  us,  shows  the  ^rror  in  rejecting  the  evidence.  If 
the  demandant  was  put  to  the  proof  of  her  seisin  or.  better  title  be- 
fore the  grand  assize,  who  were  sworn  to  say  which  of  the'  parties 
had  the  ^^mere  right  to  have  the  messuages  and  tenements,"  under 
the  direction  of  the  court  as  to  the  law  applicable  to  the  facts;  the 
demandant  had  a  right  to  place  before  the  assize  all  the  evidence 
which  she  thought  would  tend  to  establish  her  right  of  proper^, 
which  had  been  ruled  to  be  competent  evidence  in  anodier  suit; 
against  the  competency  of  which,  nothing  was  objected  in  this  suit: 
and  the  assize  had  a  right  to  have^  such  evidence  before  them,  that 
they  might  apply  t6  it  the  instructions  of  the  court,  or  law  of  the 
case,  without  which  they  could  not  do  so.  Where  the  court  under- 
took ii^  this  case  to  give  what  it  said  was.  the  law  of  the  case,  because 
it  ruled  the  law  upon  the  same  evidence  in  another  case>  rejecting  it 
in  this;  we  have  its  own  admission  that  the  evidence  was  competent 
in  that  case,  and  necessarily  was  competent  in  the  case  before  it;  if 
the  papers  offered  were  authenticated  in  such  way  as  the  law  requires, 
or  were  of  that  class,  which  do. not  need  official  authentication  as 
proof  by  witnesses.  No  objection  of  that  kind  was  made.  The  foot- 
ing upon  which  the  rejection  of  the  evidence  is  put  by  the  court,  is, 
that  having  frequently  examined  it  in  other  trials,  and  considered  it 
on  a  motion  for  a  new  trial,  in  the  case  of  Huntington  at  the  suit  of 
the  demandant,  it  had  come  to  the  conclusion,  that  the  evidence 
tended  in  nowise  to  establish  a  legal  title  to  any  portion  of  the  land 
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in  controversy,,  in  the  demandant  Nothing  was  said  of  its  inad- 
missibility. The  evidence  was  excluded  upon  the  ground  of  past 
adjudication,  upon  the  court's. declaration >oi  that  fact,  without  record 
evidence  of  \Bny  such  verdict  or  judgment  There  is  a  safer  reposi- 
tory of  the  adjudications  of  courts,  than  the  remembrance  of  judges; 
and  their  declarations  of  them  is  no  proof  of  their  existence.  But 
in  what  way  is  it  attempted,  in  argument,  to  maintain  the  correctness 
<^  the  rejection  of  this  evidence.  The  learned  counsel  of  the  tenant, 
in  his  very  able  argument  in  support  of  it,  says  it  was  rightly  reject- 
ed; because  it  did  not  prove,  nor  tend  to  prove,  that  the  demandant 
was  seised  of  the  premises  in  question;  that  the  deed  which  made 
the  first  link  in  the  chain  of  the  dem&ndant's  title  was  void;  and  con- 
tinuing his  analysis  of  the  rejected  testimony  through  all  the  chain, 
from  Ten  Eyck's  deed,  to  its  last  link,  Mrs.  Livius'  will;  he  argues, 
that  in  no  event  can  the  demandant  show  that  seisin  in  herself 
which  will  oust  the  tenant  May  not  the  demandant  very  well  reply, 
how  do  you  Obtain  your  knowledge,  and  come  to  your  conclusion 
upon  my  title?  Is  it  upon  evidence  in  the  cause;  or  upon  that  which, 
at  your  instance,  was  rejected  as  evidence?  If  the  latter;  can  it  be 
used  upon  an  exception  to  its  rejection  in  a  trial,  upon  a  writ  of  error, 
.sued  out  by  the  demandant  to  overrule  that  rejection ;  in  order  that  it 
may  be  given  as  evidence  in  another  trial  in  the  court  below,  to  show 
what  will  be  the  legal  effect  of  that  evidence  upon  the  demandant's 
title?  The  object  of  the  writ  of  error  is  to  make  these  rejected  pa- 
pers evidence;  and  until  they  are  so  made,  they  cannot  be  used  for 
^ny  purpose.  This  Court  cannot,  nor  can  the  court  below  judicially 
know- what  the  legal  effect  of  these  papers  will  be  upon  the  deman- 
dant's title,  until  they  have  been  below  as  evidence;  and  the  error  in 
rejecting  them  arose  from  the  court'^  not  having  discriminated  at  the 
moment  between  judicial  evidence  of  a  fact,  and  the  knowledge 
which  it.  personally  had  of  that  fact  in  the  course  of  its  administra- 
tration  of  the  law. 

We  purposely  abstain  from  considering  any  other  point  in  the  ar- 
gument of  the  counsel  for  the  tenant;  as  we  could  not  do  so,  without 
discussing  the  rights  of  the  parties,  which  are  not  put,  by  any  excep- 
tions on  this  record,  before  this  Court 

Mr.  Justice  Thompson  did  not  sit  in  this  case. 
Vol.  XIL— Z 
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iOSKPH  S.  CuCBXM  and  RidHABD  S.  BuiCOX,  ASPXJLLAirrCiy.  WlL^ 

LiAM  6.  W.  Whxtx^  afpxllex* 

Hm  dctetrina  of  a  ooort  of  elniio«ij  in  (Smm  for  speeifio  perfimiiaiioe,  haf  rQ&raiie«y 
wdiiiirilj,  to  exeontorj  agreementi  ibr  tlie  cooveyanco  of  lands;  and  iii  «arelj  ap- 
^tttd  to  eontiacti  arreting  peraonal  propcotj^.  Where  the  lelief  plrayed  ftr  ta 
a  bi]]|  ie  the  deiiTery  to  the  eomplaittant  of  imtnimentg  to  which  he  ia  entitled^ 
and  not  the  exainittoii  of  an  ezeentoiy  contract,  no  fhrther  than  io.  decree  the 
anodot  the  coinplainant  hai  been  oompeUed  to  pay  against  the  teime  of  the  con- 
titot;  chimcery  has  jntiediction  of  the  teanae ;  and  the  court  will  end  the  caoMi 
'^tthoat  eending  the  partiea^to  laif  ta  to  part,  haying  granted  relief  for  part. 

TV  fole  in  chaaoeiy  ie,  if  4he  fuiawer  of  the  defendant  admits  a  &ct,  bat  insistB  on 
natter  by  way  of  aToidanee.;  the  complainant  need  not  prove  the  ftct  admitted, 
but  th6  defendant  mast^prove  the  matter  in  aioidanee. 

It  li  genara^y  tme  in  casea  of  oompositionr  that  ihe  debtor  who  agrees  to  pay  a  l^es 
eon  in  the  disdnrge  of  a  contract,  most  pay  panctaally ;  for  until  performance, 
the  creditbr  is  act  bound.  The  reason  is  obVions ;  the  creditor  his  the  sole  right 
of  modifying  the  iKrat'contraot,  apd  of  prescribing  the  conditions  of  its  discharge. 
If  the  agreement  stipulates  for  partial  payments,  and  the  debtor  fails  to  pay  >•  the 
eooditicm  to  take  p^rt  is  broken,  the  second  contract  forfeited,  and  is  no  bar  to  tha 
original  eanse  of  action* 

In  a  oompontion  for  a  debt,  by  w|ueh  (mc;  party  agreed  to  detiyer  goods  to  the 
amotmt  of  seTonty  pfer  cent,  i^  iUisftotion  of  fi  debt  azceeding  ten  thousand  doW 
krs,  an4  omitted  to  delirer  n^thin  one  doDar  and  forty-one  cents  of  the  amoani> 
the  mistake  ia  too  tri? ial  to  deaerro  notice. 

Ilie  trae  role  as  to  the  interference  ef  a  court  of  ecfitity  in  relation  t»  oonCrtets,  in 
which  franb  is  alleged,  was  laid  diwn»jin  Qpnard  r-  The  Atlsottc  Insoranoe  Com- 
pany,  4  Peters, '297.  ''  If  the  person  against  whom  the  fraud  is  alleged,  should  be 
ptoten  to^To  been  guilty  of  it  in  any  number  of  instances ;  stiQ,  if  the  parlicidar 
act  sought  to  be  ayoided,  he  not  shewn  to  be  tainted  with  fraud;  it  cannot  be  as- 
■erted  with  the  other  fhmds ;  unless  in  some*  way  or  other  it  be  connected  with,  or 
fbrdi  a  part  of  them/' 

In  equity,  as  in  law,  fVand  and-  injury  must  concur  to  furnish  ground  for  judicial  ae- 
tion.  A  mere  fraudulent  intant,  9naccompanied  by  any  injurious  act,  is  not  tha 
subject  of  judicial  cognisance.  Fraud  ought  not  to  be  conceived;  it  must  be  proved, 
and  expressly  fohnd. 

By  the  common  law,  a  deed  of  land  is  v^d  without  registration ;  and  where  register 
acts  requir^  deeds  to  be  recorded,  they  are  valid  until  the  time  prescribed  by  the 
■tatnte  has  expired;  and,  if  recorded  irithin  the  time,  are  as  efiectual  from  the  date 
of  execution,  a^  if  no  register  act  existed. 

Where  there  is  clearly  a  bona  fide  grantor,  the  grant  is  not  one  of  those  convey- 
ances within  the  statutes  against  fraudulent  con?eyances. 

W.  purc^sed  a  lot  of  ground  in  the  city  of  Washington,  early  in  18S9,  fi>r  one  thoo* 
sand  five  hundred  and  thirty-two  dollars,  on  a  credit  of  one,  two  and  three  years ; 
and  paid  the  notes  at  maturity.  He  took  possession  immediately  after  the  pur- 
e^  and  oommenced  improving  by  erecting  buildings  on  it    On  the'  14th  of 
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Jtirauy,  1888,  Smith,  who  had  lold  the  land  at  the  reqaMt  ^^W.^eonteyvdit  toa 
troatM,  for  the  benefit  of  the  infimt  children  of  W.  Ilie  impitoTementa  before  the 
deed»  amoanted  in  Talae  to  .three  thonaand  dollars,  and  after  the  deed  to  twelTe 
hundred  doUaie,  or  fifteen  hundred  dollara.  He  ftiled  in  December,  1833;  and 
the  property  waa  then  worth  aboat  nr.  thonaand  doUara.  The  deed  of  centre  janee 
by  Smith,  waa  not  recorded  nntil  within  one,day  of  the  expiration  of  the  time  pre- 
ecribed  for  recording  foch'  deed,  bj  the  atatate'  of  Maryland.  The  partiea  who 
made  «  compoaition  of  a  large  debt  due  to  them  by  W.,  in  which  coippodtioh  they 
anatained  a  loea  of  thumper  ceni,knew  at  the  time  of  the  compoait^onof  the  coo- 
Teyance  oi^  thia  property  to  the  infimt  children  of  W.  and  of  hia  lai^  improTemehta 
on  the  aame ;  and  made  the  compoaition  with  thia  knowledge.  The  Coort  refiiaed 
to  declare  the  agreement  of •  Compoaition  Toid,  becaoae  of  thia  tranaaetiop.  He 
who  pnrchaaea  onaonnd  property,  with  knowledge  of  ito  nuaonndneaa  at  the  tliBi, 
eamiot  maintain  an  action  against  the  aeller.  Bo  if  one  componnda  adebC,  ot 
makes  any  other  eontiwst,  with  a  fbll  knowledge  of  all  tKe  fiieta,  acting  at  am% 
length  apon  hia,  judgment,  and  faila  to  guard  against  loss;  he  must  abide  by  the 
conaeqnences.    Neither  fraud  nor  mistake  canl>e  imputed  to  such  an  agreemenl. 

If,  upon  &ilmre  or  inadlTehcy;  one  creditor  goeaintaacontract  of  general  ooinpoiic 
tion. common  to  the  otheri;  at  the  jame  time,  haTing  an  underhand  agreexhent 
with  the  ("ebtor,  to  receire  a  larger  per  cent;  auch  agrisementlia  fraudulent  and 
Toid. 

The  rule  cutting  off  underhand  agteementa  in  caaea  of  jeiat  and  general  eompoii. 
tiooa,  a»«  fraud  upon  the  other  compounding  eifditora.  and  Saoaoa^,  aoeh  agree- 
menta  are  subversiYe  of  sound  morals  and  public  policy;  has  no  applicjation  to  a 
caae  where  each  creditor  acta  not  only  for  himself,  but^n  oppoaitioii  to  every  other 
creditor :  all  equally  relying  on  their  ? igilan<^'  to  gain  a  priori^  which,  if  obtala- 
ed,  each  bein|^  entitled  to  haye  eatls&ciion,  cannot  be  i|ueitioiied. 

The  debtor  may  prefer  one  creditor,  puj  liim  fully,  and  exhaust  his  whole  property 9 
leaTing  nothing  for  outers  equally  meiitorioua. 

Befine  a  ^mpoaition  waa  made  by  a  debtor  with  t^  of  hia  creditors,  who  were  pat^ 
ners,  in  which  it  waa  agreed  that  eertaiii  notea  giren  by  him  to  the  creditei«| 
ahovjd  be  delivered  up  to  him,  two  of  the  notes,  among  those  agreed  by  the  eon. 
poaition  to  be  deliTered  up,  had  been,  before  they  were  at  nfaturity,  paased  away 
•by  the  creditora.  The  debtor  aaked,  by  a  bill  filed  against  his  crediton,  with  ^hon 
he  had  made  ^e  compoaition,  that  the  court  should  order  these  notes  to  be  deE- 
rered  to  him.  Held,  that  the  decree  of  the  mreuit  eourt^  refiising  le  order  these 
notea  ^uld  be  delivered  up,  waa  comet. 

ON  Kppeai  from  the  circuit  court  of  the  United  States,  for  the  eoqntjr 
of.  Washiog^ni  in  the  District  of  Columbia^ 

III  the  circuit  coiyrt,  the  appellee,  William  6*  W.  White^  filed  a 
bill  against  the  appellants,  charging^  that  on  the  2d  of  July,  1832, 
the  complainant  passed  to  the  defendant^  Clarke  and  Briscoe,  his 
twenty-six  promissory  notes  of  that  date,  each  for  the  sum  of  two 
hundred  and  seventy-four  dollars  and  sixty-aevto  cents,  payable 
monthly,  from  sixteen  to  forfy-four  months,  making-  the  sum  of 
seven  thousand  one  hundred  and  forty-oi^e.  dollars  and-  forty-two 
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cents;  three  of  which  said  notes  were  subsequently  passed  by  said 
defendandi  to  Clagett  and  Washington.  That  on  the  30th  December, 
1833,  he  entered  into  an  agrbement  with  the  said  Clarke  and  Briscoe, 
to  anticipate  the  period  of  credit  on  the  said  notes,  and  to  pay  the 
said  sum  of  seven  thousand  one  hundred  and  forty-one  dollars  uid 
forty-two  cents,  in  goods  and  merchandise,  at  seventy  cents  in  the 
dollar,,  on  the  price  the  said  goods  were  marked  to  have  coirt;  that 
the  said  Clarke  and  Briscoe  agreed  to  receive  the  said  goods  and 
merchandise,  on  the  terms  aforesaid,  in  full  payment  of  the  said  sum 
of  money,  and  to  deliver  up  the  said  notes  then  in  their  possession; 
and  speedily  to  take  up  such  of  the  said  notes  as  had  been  nego^ 
tiated,  and  to  deliver  the  whole  to  the  complainant,  that  they  might 
be  cancelled.  The  complainant  states  that  he  fulfilled  his  part  of  the 
agreement  in  every  particular;  that  he  delivered* to  said  Clarke  and 
Briscoe,  and  they  received  goods  and  merchandise  according  to  the 
terms  of  the  said  contract,  to  the  full  amount  agreed  to  be  delivered, 
save  a  fraction  of  one  dollar  and  forty-one  cents,  which  wan  c^ubse- 
quently  tendered  and  refused;  but  that  the  ^aid  Clarke  and  Briscoe, 
having  obtained  possession  of  the  said  goods,  retain  the  said  notes, 
and  refuse  to  perform  their  part  of  the  said  agreement  The  com- 
plainant, in  a  supplemental  bill,  states  that  Clagett  and  Washington, 
to  whom  three  of  the  said  notes  had  been  passed  by  the  defendants, 
after  the.  date  of  the  said  agreement^  instituted  suits  against  the  com- 
plainant, on  the  said  three  note^,  in  the  circuit  court  of  the  District 
of  Columbia;  smd  that  by  judgment  of  the  said  court,  the  complain- 
ant has  been  obliged  to  pay,  and  had  paid  to  the  said  Clagett  and 
Washington,  the  sum  of  one  thousand  and  eighty-three  dollars  and 
fifty-five  cents.  The  complainant  prays,  that  Clarke  and  Briscoe  may 
be,  by  decree,  ordered  to  bring  into  court  the  said  unpaid' notes  to 
be  cancelled;  and  to  pay  to  the  complainant  the  said  sum  of  one 
thousand  and  eighty-tiiree  dollars  and  fifty-five  cents,  so  paid  to 
Clagett  and  Washington;  and  for  general  relief. 

The  answer  of  the  defendants,  the  appellants,  admits  that  the 
complainant  gave  the  several  promissory  notes  mentioned  in  the 
bill,  and  that  three  of  the  same  were  passed  to  Clagett  and  Wash- 
ington, as  stated;  and  they, say  the  consideration  for  the  notes,  was 
the  sale  of  a  large  invoice  of  goods,  made  about  the  time  of  the 
dates  of  the  notes,  or  shortly  before;  that  the  terms  and  conditions 
of  such  sale  were,  that  the  complainant  should  punctually  take  up 
and  pay  the  notes,  as  the  same  should  respectively  fall  due;  and,  ifa 
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conaiderition  oir  the  complainant's  solemn  verbal  pledge  and  assu- 
rance, that  such  notes  should  be  so  punctually  taken  up  and  paid ;  and . 
upon  the  faith  and  confidence  of  such  pledge  and  assurance^  the 
defendants  agreed  to  deduct  five  per  cent  from  the  amount  of  ^d 
invoice,  and  accordingly  from  the  aj;gregate  amount,  for  which  the 
complainant  passed  his  notes,  on  account  of  said  sale.  The  defendants 
.  deny  that  they  did  make  the  agreement  with  complainant,  respect- 
ing the  compromise  of  their  claim  against  the  complainant,  and  the 
cancelling  of  the  notes,  in  the  terms  and  upon  the  conditions  set 
forth  in  the  bill;  but  they  admit  and  aver,  that,  about  the  time  men- 
tioned in  the  bill,  in  consequence  of  hearing  the  complainant  heid 
failed  in  business,  aiid  was  compromising  with  his  creditors,  a  con- 
versation and  arrangement  did  take  place  between  the.  defi^idaht, 
Clarjce,  and  the  complainant;  in  which  the  defendant  asked  him  upon 
what  terms  the  complainant  would  settle  the  whole  claim  &f  the  de- 
fendants; not  merely  on  what  ternvi  he  would  settle  the  amount  of  the  . 
notes;  upon  which  complainant  offered  to  settle  it  at  sixty  cents  in  the 
dollar,  and  pay  in  goods.  Clarke  answered,  that  he  understood  the 
complainant  had  compromised  with  other  of  his  creditors  at  seventy 
cents  in  the  dollar;  and  hoped  the  complainant  would  not  think 
of  putting  off  the  defendants  with  less;  and  the  complainant  at  length 
agreed  to  pay-  tha  defendants,  in  goods,  the  whole  amount  of  their 
claim,  at  the  rate  of  seventy  cents  in  the  dollar,  and  pay  ttie  balance, 
viz.  thirty  per  cent,  when  he  was  able:  but  insisted  that  they  should 
take  the  goods  in  masses,  without  selectioii,  as  they  lay  upon  the 
shelves;  which  was  finally  agreed  to  by  defendant,  Clarke:  nor  was 
it  till  after  tiie  arrangement  had  been  so  agreed  on  between  theni- 
selves,  that  i^iy  thing  was  said  between  them,  about  the  defendants' 
getting  up  and  cancelling  the  complainant's  notes:  but,  afterwards, 
they  admit  a  conversation  on  that  subject  did  ensue  between  defend- 
ant, Clarke,  and  the  complainant,  in  which  it  was  understood  and 
arranged  between  them,  that,  upoh  the  settlement  of  the  defendants' 
whole  claim,  by  paying  the  same  in  goods,  at  the  rate*  of  seventy 
cents  in  the  dollar,  the  defendants  should  get  in  and  cancel  said  notes; 
not  upon  ihe  settlement,  in  that  mode,  of  the  amount  ^f  the  notes 
merely:  such  was  not  the  understanding  of  the  parties,  at  least  not 
of  either  of  the  defendants;  but  the  true  amount  of  their  just  claim 
against  the  complainant;  the  amount  understood  by  defendant,  Clarke, 
at  the  time,  was  not  the  ag^gate  amount  of  tha  notes  merely,  but 
of  the  original  invoice;  in  liquidation  of  the  amount  of  which,  with 
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a  deduction  of  five  per  cent,  the  notes  had  been  given:  and,  inaa- 
much  as  that  deduction  had  been  allowed,  upon  the  fiaith  and  confi- 
dence alone  of  the  complainant's  pledge  and  assurance  to  pay  the 
notes  punctually,  as  aforesiEiid;  and,  as  he  had.  totally  failed  to  com* 
ply  with  said  pledge  and  assurance,  the  defendants  considered  that 
in  equity,  indeed  in  strict  justice,  they  were  entitled  to  the  amount 
of  the  invoice,  without  such  deduction. 

The  answer  of  the  defendants  further  states,  that  the  complainant 
has  not,  to  the  time  of  filing  the  answer,  complied  substantially  or 
otherwise  with  the  terms  of  the  compromise,  in  the  sense  in -Which 
it  was  properly  understood  and  agreed  upon,  so  as  to  entitie  him  at 
any  time  to  call  in  the  notes  given  for  the  goods  -delivered  to  him; 
that  ike  notes  were  to  be  delivered  to  him,  on  the  entire  settiement 
of  the  claims  of  the  respondents  on  him,  he  not  having  delivered 
goods  to  the  respondents  to  the  amount  of  the  bill,  and  he  having 
refused  to  deliver  the  goods  to  the  respondents,  without  the  said  de- 
duction. That  the  goods  delivered  to  the  respondents  were  the 
residue  or  remains*  of  the  goods  originally  sold  to  the  complainant, 
after  he  had  enjoyed  the  use  and  profit  of  them,  9s  a  part  of  his  as- 
sortment of  ^oods,  for  eighteen  months;  and  if  the  compromise  had 
been  carried  fully  into  efiec^  it  would  have  been  a  most  hard  and 
idiBad.ViEintageous  one  to  the  respondents.  The  compromise  was  not 
binding  on  the  respondents,  in  consequence  of  the  gross  frauds  and 
impositions  practised  by  the  complainant  upon  the  respondents,  and 
his  other  creditors,  in  order  to  alarm  them  into  compromises  of  their 
debts  with  him,  as  with  a  merchant  debtor,  who  has  been  subjected 
by  the  casualties  q{  trade  to  failure;  that  the  whole  matter  of  the  pre- 
tended failure  of  the  complainant,  was  a  deliberate,  artful  and  fraudu- 
lent scheme,  device  and  contrivance  of  the  cpisiplainant  to  alarm  and 
force  his  creditors  into  compromises;  while  he  had,  in  part,  ample 
means  to  pay  ofi*all  his  debts,  and  have  a  surplus  on  hand;  that  with 
these  ample  means,  he  proclaimed  his  insolvency,  and  was  thus 
enabled  to  make  advantageous  compromises  with  his  creditors,  ac- 
cording to  the  circumstances  of  his  creditors,  and  the  state  of  their 
fears.  -  That  preparatory  to  this  scheme  of  fraudulent  failure,  and 
during  the  very  season,  and  shortiy  before  it  was  proclaimed,  he  had 
made  unusually  large  purchases  on  credit,  and  had  so  increased  his 
stock  of  goods  much  beyond  its  usual  amount;  and,  just  after  he  had 
completed  this  fraudulent  accumulation  of  stock,  he  gave  out  his 
fiiilure  in  business  and  insolvency,  and  set  on  foot  his  plan  of  fraudu- 
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leoit  Gompromis^  It  was  under  the.  greatest  pressure  of  this  alarm, 
aad  whilst  it  was  fraudulently  used  l^y  complainant  to  practise  upon 
the  fears  of  his  creditors,  that  the  defendants  were  fraudulently 
and  delSceitfuUy  drawn  by  him  into  such  agreement,  for  a  compro- 
mise, as  they  have  stated  and*admitted. 

The  answer  further  states,  that  it  is  the  belief  of  the  defendants, 
that  the  complainant  had  for  some  time  meditated  the  frauds  perpe- 
trated by  him;  and  that  before  he  purchased  the  goods  from  the  de- 
fendants, some  time  about  the  9th  of  July,  1832,  he  caused  to  he 
entered  in  the  land  records  of  tliis  county,  a  fraudulent  deed,  settling 
valuable  property  on  his  family,  which  had  been  executed  in  the 
month  of  January  preceding;  and  in  the  meantime  kept  secret 
This  deed  conveys  tiie  property  described  in  it  to  a  trustee,  for  the 
children  of  the  complainant,  all  minors,  and  in  extreme  youth;  and 
was  not  recorded  until  within  one  day  of  the  six  months  allowed  by 
the  law  of  the  District  of  Columbia,  had  nearly  expired. 

To  the  answer  of  the  defendants,  a  general  replication  was  filed, 
and  the  parties  went  on  to  take  depositions  to  maintain  or  deny  the 
allegations  in  the  pleadings.  No  evidence  was  given  to  sustain  the 
assertion  in  the  answer,  that  the  complainant  agreed,  at  any  time,  to 
pay  the  residue  of  the  debt  to  the  defendants,  if  he  should  bb  able, 
at  any  time  8^rwards,to  pay  the  same.  The  evidence  contained 
in  these  depositions  is  fully  stated  in  the  opinion  of  the  court 

The  circuit  court  gaye  a  decree  in  favour  of  the  complainant, 
according  to  the^  prayer  of  the  bill;  and  the  respondents  presented 
this  appeal. 

The  case  was  argued  by  Mr.  Hoban  and  Mr.  Jones  for  the  appel- 
lants, and  by  Mr.  Marburv  and  Mr.  Key  for  the  appellee. 

The  counsel  for  the  appellants  contended — 

1.  The  complainant  has  laid  no  ground  in  his  bill  for  equitable 
relief.  Neither  the  agreement  itself,  as  alleged  in  the  bill,  nor  any 
of  the  collateral  circumstances,  being  of  a  nature  to  call  for  specific 
performance,  or  any  other  relief  in  equfty. 

2.  But  whatever  the  terms  or  the  nature  of  the  composition,  and 
however  fit  it  may  be  in  its  own  nature  for  specific  performance  in 
equity,  the  whole  of  the  complainant's  equity  is  repelled  by  a  coun- 
tervailing eqaity  in  defendants,  from  his  promise,  ad  oiie  of  their 
concomitant  inducements  to  the  coihposition,  to  pay  the  full  amount 
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of  the  debt,  when  able  to  do  so;  and  from  the  fact,  both  ayerred  and 
proyedy'that  he  was  aUe  to  pay  the  whole  debt 

3.  A  composition  of  a  failing  trader  with  his  creditors,  being 
strictissimi  juris,  must  be  fulfilled  by  the  debtor  to  the  letter;  and 
any  failure  in  complying  with  its  terms,  in  a  minute  particular  on 
his  part,  howeyer  far  he  may  go  in  part  performance,  yitiates  and 
annuls  the  whole  composition* 

4.  According  to  the  complainant's  ow^d  showing,  he  has  failed  to 
fiilfil  the  composition  in  terminis;  and  he  has,  to  this  day,  something 
further  to  do  in  order  to  fulfil  it:  yet  he  has  not  eyen  been  decreed 
to  fulfil  it 

5.  There  is*  no  eyidence  in  the  cause  competent  and  sufficient  to 
oyertule  so  much  of  the  answer  as  denies  the  agreement  for  compo* 
sition  alleged  in  the  bill,  and  ayers  a  materially  different  agreement 

6.  Taking  the  terms  of  the  composition  to  be  such  as  the  answer 
ayers,  and  puts  in  the  place  of  what  it  denies  3  there  appears  a  still 
more  important,  palpable,  and  fatal  breach  of  it"  terms  on  the  part 
of  complainant 

7.  The  actual  frauds,  which  the  answer  charts,  in  the  elabora- 
tion of  the  scheme  of  artificial  and  feigned  failuse  and  insolyetfcy 
for  defrauding  the  creditors  of  their  dues,  and  oyerreaching  them 
with  unfair  compositions  under  deceitful  pretexts;  are  fully  made 
out  in  proof';  and  are  sufficient,  and  more  than  sufficient,  to  set  aside 
the  complainant's  compositidn  with  the  defendants,  and  eyery  com- 
position with  his  other  creditors. 

8.  The  inequality  alone  in  his  yarious  compositions  with*  hiseredi- 
tor9,  (all  the  other' circumstances  of  fraud  being  out  of  the  question,) 
is  a  fraud,  per  se,  both  at  law  and  equity;  and  sufficient  of  itself, 
either  at  law  or  in  equity,  to  yitiate  and  set  aside  each  and  eyery  of 
the  compositions,  from  the  lowest  to  the  highest 

The  counsel  argued  that  the  actual  proofs  in  the  case  not  only  sus- 
tain the  answer  on  the  second  ground  of  defence  throughout,  but 
make  out  a  far  stronger  case,  in  detail,  than  the  general  ayerments  of 
the  answer  had  represented  it 

They  argued  as  to  the  long  concocted  and  prepared  scheme  of 
fraud,  with  a  yiew  to  fiadlure  in  business  and  feigned  insolyency ;  and 
to  consequent  compositions  with  creditors,  under*  the  pressure  of 
alarm  for  the  safety  of  their  debts;  two  prominent  facts  are,  in  addi- 
tion to  many  minute  circumstances,  fully  and  condusiyely  proyed. 
First,  as  to  the  setQement  of  certain  real  estate  on  his  minor  chil^* 
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dreoy  as  stated  in  the  answer.  It  appears  that  in  1829  he  purchased 
the  property^  in  his  owii  name,  and  on  his  own  account,  and  gave  his 
notes  for  the  purchase  money  by  instalments,  and  was  to  receive  a 
conveyance  upon  payment  of  the  last  instalment;  that  he  duly  paid 
up  all  the  instdments  out  of  his  own  proper  means  and  resources; 
that  when,  upon  payment  of  the  last  instalment,  he  called  for  a  con* 
yeyance,  he  took  it  to  his  brother,  a  youth  of  seventeen  or  eighteen 
jears,  in  trust,  for  his  throe  children,  the  oldest  of  whom  was  then 
only  five  years  old,  and  consequently  was  less  than  two  years  old  at 
the  time  of  the  purchase,  more  than  three  years  befor(e;  that  he  had 
never  given  the  sli^test  intimation,  during  all  the  three  years  .be 
had  held  and  improved  the  property,  of  any  trust  for  his  children, 
till  he  called  for  such  conveyance;  and  that  hid  had  expended  about 
four  thousand  five  hundred  dollars  6f  his  own  money  in  buildings 
upoir  the  property — ^three  thousand  doUai^s  before,  and  fifteen  hun* 
dred  dollars  after  the  conveyance  in  truft  The  deed  bears  date' 
on  the  14th  January,  1832,  and  was  not  produced  for  public  record 
till  the  13th  July  following,. the  very  day  before  it  would  have  run 
out  of  date;  and  in  the  mean  time,  whilst  that  conveyance  was  kept 
secret,  and  he.  stood  forward  as  the  ostensible  ownw  of  the  property, 
he  Contracted  this  large  debt  to  the  defendants,  by  a  purchase  of 
their  goods  to  the  amount  of  near  thirteen  thousand  dollars;  just  ten 
or  eleven  days  before  he  produced  tbef  deed,  and  had  it  committed 
to  public  record.  There  is  no  averment  or  pretence,  eiither  in  plei)id- 
ing  or  evidence,  of  any  good  or  valuable  consideration  for  this  set* 
dement;  on  the  contrary,  the  terms  and  recitals  of  the  deed  itself, 
and  all  the  circumstances  in  evidence  conclusively  repel  the  pre- 
sumption of  any  such  consideration.  Second:  that  in  laying  in  his 
stock  of  goods  for  the  fall  season  of  1833,  by  purchases  of  goods 'in 
the  northern  cities,  at  a  time  just  before  his  alleged  failure  in  busi- 
ness, and  when  he  must  have  necessarily  anticipated  the  result  if  it 
arose  from  any  real  difficulty  and  eml^arrassmeht  in  his  circumstances, 
he  purchased  a  much  hrger  stock  than  he  had  ever  been  accustomed 
to  lay  in;  and  with  all  this  increased  stock,  or  the  proceeds,  fresh 
and  full  in  hand,  suddenly  and  unexpectedly  to  all  the  world  an- 
nounced, not  any  mere  difficulty  and  embarrassment  in  his  afiairs, 
but  absolute  and  hopeless  insolvency,  and  an  immense  deficit  of 
assets  in  proportion  to  his  debts ;  and  upon  that  footing  negotiated 
his  compositions  with  his  creditors. 
As  to  the  diarge  of  an  artificial  and  feigned  failure  and  insolvency, 
Vol.  XIL— 2  A 
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the  actual  proof  in  the  cause  i»  cogent  to  the  conclusion,  that  he  broke 
full  handed;  with  abundance  of  assets  to  pay  all  his  debts;  and  that 
he  made  an  immense  profit  from  his  compositions  with  his  creditors. 

As  to  the  charge  in  the  fhswer  rtepecting  the  inequlJities  in  his 
compositions  with  his  various  creditors,  that,  also,  is  more  tnan  sus- 
tained in  proof:  for  it  appears,  that  whilst  he  was  compounding  with 
the  mass  of  his  creditors  at  various  rates,  from  forty  to  eighty-seven 
cents  in  the>dollar,  according  as  he  could  work  upon  their  fears  of  still 
heavier  losses  from  his  insolvency;  he  actually  paid  particular  in- 
dividuals, whom  he.  found  more  sagacious  and  firm  than  the  others, 
the  whole  amount  of  their  claims,  after  unavailing  attempts  to  beat 
them  down  to  a  composition. 

Pending  this  suit,  Clagett  &  Washington  recovered  judgments  at 
law  against  him  on  his  three  notes  passed  to  them  by  defendants, 
amounting,  with  interest  and  costs,  to  one  thousand  eighty-three  dol- 
lars fifty-five  cents;  all  of  which  judgments  he  fully  satisfied  before 
the  final  decree  passed  in  this  cause. 

By  that  decree  the  defendants  are  decreed  to  i^und  to  the  com- 
plainant the  amount  so  paid  by  him  to  Clagett  and  Washington,  with 
interest  on. the  same  from  the  dat^  of  the  decree;  and,  without  delay, 
to  bring  into  court  the  rftmaining  twenty-three  of  said  notes,  to  be 
cancelled;  which  notes  are  declared  by  tbe  decree  to  be  forever  null 
and  void,  fcc. 

The«  counsel  for  the  appellants  cited  2  Atkyns,  566;  2  Story's 
Equity,  18;  1  Vernon,  47,  SIO;  2  Corny,  on  Contracts,  380;  1  Stra. 
Rep.  425;  1  Bfo.  Chiui.  167;  1  Story's  Equity,  250;  1  Pickering's 
Rep.  340;  Dickson,  411;  1  Chan.  Cases,  103. 

Mr.  Maroury  and  Mr.  Jones,  the  counsel  for  the  appellee,  con-p 
tended: 

1.  That  the  contract  between  the  complainant  and  defendant  of  the 
Both  December,  1833,  is  truly  stated  in  the  bill;  and  has  been  fully 
complied  with  on  the  part  of  the  complainant 

2.  That  the  said  contract  was  made  at  the  instance  and  by  the  re- 
quest of  the  appellants,  without  solicitation  on  the  part  of  the  rtom- 
plainant;  and  without  any  fraud  or  imposition  practised  by  him  on 
the  defendants  to  induce  them  to  enter  into  the  same. 

3.  That  the  relief  prayed  for  by  the  complainant  below,  is  within 
the  jurisdiction  of  a  court  of  equity. 

The  counsel  for  the  appellee  denied  all  fraud  in  the  transactions 
between  him  and  the  apnellants.    While  tbe  appellee  substantially 
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and  efl^tually  complied  with  his  agreement,  the  appellants  have  alto- 
gether failed  on  their  part  The.  misfortunes  of  the  appellee  obliged 
him  to  make  the  compromises  effected  with  his  creditors;  and  that 
which  was  entered  into  with  the  appellants  was  made  in  good  faith, 
and  was  so  executed  by  him*  The  agreement  made  with  the  appel- 
lant! was  that  stilted  in  the  bill;  and  the  appellants  did  not  prove  in 
the  circuit  court  any  other  agreement.  Many  of  the  allegations  in 
the  answers  are  not  supported  by  proof;  and  they  are  therefore  to 
have  no  weight  with  the  Court  in  their  consideration  of  the  case.    . 

A  court  of  chancery  haj  jurisdiction  to  direct  the  delivery  of  notes 
or  bonds,  or  deedfs,  which  a  party  cannot,  in  conscience,  withhold; 

1  John.  Chan.  Rep.  517;  2  Story's  Equity,  11. 

The  settlement  of  the  real  estate  was  open  and  notorious.  The  deed 
was  put  upon  the  public  records.  The  compromise^ made  with  the 
appellants,  had  no  connection  with  arrangements  made  with  other 
creditors;  and  is  nol  to  l^  affected  by  them.  The  principles  of  law 
which  render  a  composition  witl\  creditors  void,  on  the  ground  of  in- 
equality or  concealment,  do  not  apply  to  such  a  case  as  this.  Where 
a  general  compromise  is  made,  apparently  equal,  but  some  of  the 
creditors  have  been  induced  to  assent  to  it  by  a  private,  and  more 
beneficial  agreement;  it  will  be  void.  But  such  is  not  the  case  before 
the  Court  Cases  cited  in  the  argument,  5  East,  230;  5  John.  Rep. 
291;  12  Price's  Rep.  183. 

Mr.  Justice  Cateon  delivered  the  opinion  of  the  Court: 

The  appellants  contend  the  decree  should  be  reversed,  and  the 
bill  dismissed;  upon  various  propositions  of  law  and  fact 

1st  It  is  insisted:  ^^The  complainant  has  laid  no  ground  in  hu> 
bill  for  equitable  relief.  Neither  the  agreement  itse^lf,  as  alleged  in 
the  bill,  nor  any  of  die  collateral  circumstances,  being  of  a  nature 
to  call  for  a  specific  performance  in  equity.*' 

The  doctrine  of  specific  performance  has  reference,  ordinarily,  to 
executory  agreements  for  the  conveyance  of  lands,  and  *is  rarely  ap- 
plied fo  contracts  affecting  personal  property.  2  Story's  Eq.  26, 36. 
Nor  is  relief  sought  by  the  complainant  on  this  head  of  jurisdiction. 
To  encumber  the  case  made  by  the  pleadings  with  doctrines  foreign 
to  the  subject  matter  litigated,  would  tend  to  confound  principles 
in  their  nature  dissimilar  and  separate.  The  relief  prayed,  is  the 
delivery  to  the  complainant  of  instrumentSt  to  which  he  is  entitled. 

2  Story's  Ik}.  12.    Not  the  execution  of  an  executory  contract,  fur- 
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ther  than  to  decree  the  amount  he  has  been  compelled  to  pay  to 
Clagett  and  Washington;  which  is  an  incident  to  the  exercise  of  ju- 
risdiction that  coerces  the  delivery  of  the  instruments. 

So  material  a  part  of  the  transaction  being  clearly  within  the  juris- 
diction of  the  Court,  it  will  of  course  end  the  ^ause;  without  {»nding 
the  parties  to  laiy  as  to  part,  having  granted  relief  for  part 

2d.  It  is  assum^ :  ^^  But  whatever  the  terms,  or  the  nature  of  the 
composition,  and  however  fit  it  may  be,  in  its  own  nature,  for  spe- 
cific performance  id  equity,  the  whole  of  the  complainant's  equity 
is  repelled  by  a  countervailing  equity  iu  defendants;  from  his  pro- 
mise as  one  of  their  concomitant  inducements  to  the  composition  to 
pay  the  full  amount  of  the  debt,  when  able  to  do  so;  and  from  the 
fact,  both  averred  and  proved,  that  he  was  able  to  pay  the  whole 
debt  Did  the  complainant,  White,  promise  to  pay  the  full  amount 
of  the.  debt  when  he  was  able  to  do  so  ^  and,  by  this  means,  nduce 
the  respondents  to  make  a  composition  then  to  receive  seventy  cents 
in  the  dollar,  as  partial  payment?  If  this  was  the  contract,  and  the 
.  complainant  was  able  to  pay  the  fiiU  amount  at  the  time,  he  was  im- 
mediately bound  for  the  thirty  cents  in  the  dollar  in  addition; 'and 
ttie  respondents  are  entitled  either  to  have  the  bill  dismissed,  so  that 
.they  m&y  enforce  the  contract  at  law,  for  the  balance  due;  or  they 
must  have  administered  to  them  in'  equity  the  same  relief,  by  a  de- 
cree for  the  thirty  per  cent;  founded  on  the  familiar  rule,  that  he 
.who  seeks  equity,  must,  as  a  condition,  do  equity  to  the  respondents, 
before  the  rdief  can  be  granted.  We  must,  therefore,  inquire  what 
the  contract  was.  The  bill,  in  substance,  alleges  that  the  aggregate 
amount  secured  hy  the  nbtes  prayed  to  be  surrendered,,  was  seven 
thousand  one  hundred  and  forty-one  dollars  and  forty-two  cents; 
.thttt'the  notes  were  not  due  when  the  composition  was  ndade;  that 
tite  parties  entered  into  an  agreement  to  anticipiM»  the  period  of 
credit  on  them,  by  which  White  undertook  to  ddiver  to  Clarke  and 
Briscoe,  and  they  agreed  to  fecieive  of  White,  goods  and  merchan- 
dise, in  full  payment  of  the  sum  due,  at  the  rate  of  seventy  cents,  in 
the  dollar,  estimating  the  goods  then  in  White's  stor^  at  the  prices 
mitrked  on  them  as  cost  prices^  that  the  goods  were  deliveied  in 
discharge  of  the  debt;  and  the  notes,  as  evidences  of  it,  were  to  be' 
surrendered  to  White,  on  the  delivery  of  the  goods. 

To  this  specific  allegation,  it  is  answered:  ^  These  defendants 
deny  that  they  did  make  ihfi  agreement  with  complaina^jt  reelect- 
ing the  compromise  of  their  claim  against  the  complainant;  ancl  the- 
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cancelling  of  said  notes  in  thot  terms,  and  upon  the  conditions  tptf 
forth  in  said  bill:  but  they  admit  and  aver,  that  about  the  time  men^ 
tioned  in  said  bill,  in  consequeh'ce  of  hearing  the  complainant  h«d 
failed  in  business,  and  was  compromising  with  his  creditars,  a  con- 
versation and  arrangement  did  take  place  between  the  defendant, 
Clarke,  and  ibe  complainant;  in  which  flaid  defendant  asked  him 
upon  what  terms  the  complainant  would  settle  the  whole  -claim  of 
the  defendants,  not  merely  on  what  terms  he  would  settle  the  amount 
of  said  notes;  upon  which  complainant  offered -to  settle  i{  at  sixty 
cents  in  the  dollar,  and  pay  in  goods.  Said  defendant,  Clarke,  an- 
swered that  he  understood  complainant  had  ppmpromised  with  other 
of  his  creditors  at  seventy  cents  in  the  dollar,  and  hoped  complain- 
ant would  not  think  of  putting  off  the  defj^ndants  with  less^  and 
complainant  at  length  agreed  to  pay  defendants,^  in  -goods,  the  whole 
amount  of  their  claim,  at  the  rate  of  seventy  cents  in  the  dollar,  and 
pay  the  balance,  viz.  thirty  per  cent,  when  he  was  able:  but  insisted 
that  they  should  take  the  goods  in  masses,  without  selection,  as  they 
lay  upon  the  shelveiB;  which  was  finally  agreed  to  by  defendant, 
Clarke:  iior  was  it  till  after  the  arrangement  had  been  so  agreed  on 
between  themselves,  that  any  thing  was  said  between  themt  about 
the  defendants'  getting  up  and  cancelling  the  complainant's  notes: 
but  afterwards,  tfiey  admit  a  conversation  on  that  subject  did  ensue 
between  defendant,  Clarke,  and  the  complainant,  in  which  it  wft 
understood  and  arranged  between  them,  that  upon  the  settlement  of 
the  defendants'  whole  claim,  by  paying  the  same  in  goods  at.the  rate 
of  seventy  cents  in  the  dollar;  the*  defendants  should  get  in  and  can- 
cel said  notes;  not  upon  the  settlenlent  in  that  mode  of  the  amount 
of  the  notes  merely;  such  was  not  the  understanding  of  the  parties, 
at  least  of  either  of  these  defendants:  but  the  true  amount  of  their 
just  claim  against  the  complainant;  the  amount  understood  by  de- 
fendant, Clarke,  at  the  time,  was  not  the  aggregate  amount  of  the 
notes  merely,  but  of  the  original  invoice,  in  liquidation  of  the  aihount 
of  which,  with  a  deduction  of  five  per  cent,  the  notes  had  been 
given;  and  inasmuch  as  that  deduction  had  been  allowed  upon  the 
faith  And  confidence  alone  of  the  complainant's  said  pledge  and  as- 
Suranoe  to  pay  the  said  notes,  punctually,  as  aforesaid;  and  as  he  had 
totally  failed  to  comply  with  said  pledge  and  assurance^  these  de- 
fendants considered  that,  in  equity,  indeed,  in  strict  justice,  they 
were  entitled  to  the  amount  of  the  invoice,  without  such  deduction?" 
Whether  the  thirty  per  cent,  in  addition,  is  due  to  the  appellants 
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by  the  contract,  depends  on  the  eyidence:  the  answer  admits  the 
agreement  of  composition  to  be  truly  set  out  in  the  bill,  so  far  as  it 
is  set  forth;  bMt  insists,  that  so  much  of  it  as  stipulated  for  the  full 
payment  of  the  notes  when  the  complainant  was  able,  is  omitted. 
The  rule  in  such  c&se  is:  ^  If  the  answer  of  the  defendant  admits  a 
fact,  but  insists  on  matter  by  way  of  avoidance,  the  complainant  need 
not  proye  the  &ct  admitted,  but  the  defendant  must  prove  the  matter 
in  avoidance."  Dyer,  108.  The  defendants  adduced  no  evidence, 
tendingin  the  dightest  degree  to  establish  the  statement  in  the  answer. 
The  complainant,  however,  proceeded  to  prove  the  contract  by.  dif- 
ferent witnesses,  to  be  such  (and  no  other,)  as  the  bill  alleges  it  to 
have  been.  We  give  extracts  from  the  depositions  of  two  of  his 
witnesses. 

^  Do  you  or  do  you  not  remember  a  compromise  made  between  the 
complainant  and  the  defendants,  Clarke  and  Briscoe,  relative  to  the 
payment  of  a  certain  <lebt  due  from  the  said  complainant  to  the  said 
defendants^  If  yea,  state  the  subject  of  the  said  compromise,  and 
the  terms  of  if 

^'  To  the  second.  I  do.  The  claim  was  for  the  original  purchase 
made  of  Clarke  an4  Briscoe,  by  complainant,  in  1832;  and  the  agree- 
ment was  to  pay  the  notes  given  for  that  purchase,  by  giving  them 
.  goods  at  seventy  cents  in  the  dollar,  at  the  prices  which  they  were 
marked  as  having  cos^  Mr.  Clarke  made  the  agreement  He  was 
to  commence  at  any  part  of  the  store  he  chose,  and  take  the  goeds 
aa  they  came,  till  his  claim  T^as  satisfied.  Some  of  the  notes  had 
been  passed  away  by  Clarke  and*  Briscoe.  These  they  were  to  take 
up,  and  return  with' the  other  notes,  to  Mr.  White,  as  soon  after  the 
goods  were  delivered  as  he  could  get  them.  There  were  no  engage 
ments,  so  far  as  I  know,  to  pay  the  balance  of  thirty  per  cent  at  any 
time.  I  was  present  when  the  bargain  was  made.  They  took  4he 
goods  upon  those  terms,  to  the  full  amount  of  their  claim,  except 
one  dollar  and  forty-one  cents-^' 

''To  the  second.  I  recollect  Mr.  Clarke's  coming  into  Mr. 
White's  store,  and*  wishing  to  know  in  what  way  they  would  settle. 
The  result  of  their  conversation  was,  that  Mr.  White  should  give 
him  seventy  cents  in  the  dollar,  in  goods,  for  the  amount  of  his 
claim.  The  claim  was  for  the  balance  due  to  Clarke  and  Briscoe,  for 
the  purchase  of  a  stock  of  goods  made  of  them  by  Mr.  White,  in 
1832.  The  terms  of  the  compromise  were,  that  Mr.  Clarke  should 
commence  at  any  part  of  the  store  where  he  chose,  and  go  on  taking 
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all  the  goods  m  they  came,  till  he  got  the  full  amount  of  hia  elaim, 
at  seventy  cents  in  the  dollar,  at  the  price  which  the  good^v^ere 
marked  to  have  cost     Mr.  Clarke  was  to  deliver  up  to  Mr.  White 
the  notes  which  remained'  unpaid  for  the  purchase  in  I83d." 

The  assumption,  therefore,  that  the  complainant's  equity  is  re* 
pelled  by  the  countervailing  equity  of  the  defendants,  because  of  the 
promise  to  pay  the  full  amount  of  the  debt  when  complainant  was 
able;  cannot  be  sustained. 

It  is,  third  and  fourth,  assumed,  that  *^  A  composition  of  a  failing 
trader  with,  his  creditor,  being  strictissimi  juris,  must  be  fulfilled  by 
the  debtor  to  the  letter;  and  any  failure  in  complying  with  its 
terms,  in  a  minute  particular  on  his  part,  however  far  he  may  go  in 
part  performance,  vitiates  and  annuls  the  whole  ^eenpbsition. 

**  According  to  the  complainant's  own  showing,  he  has  failed  to 
fulfil  the  composition  in  terminii^:;  and  he  has,  to  this  day,  something 
further  to  do  in  order  to  ftllfil  it;  yet  he  has  not  even  been  decreed 
to  fulfil  it" 

It  is  generally  true,  in  cases  of  composition,  that  tne  debtor  who 
agrees  to  pay  a  less  sum  in  discharge  of  a  contract,  must  pay  punc- 
tually; for,  until  performance,  the  creditor  is  not  bound.  The  rea- 
son is  obvious;  the  creditor'has  the  sole  right  of  modifying  the  first 
contract,  and  of  prescribing  the  conditions  of  its  discharge;  if  the 
agreement  for  composition  stipulates  for  p&rtial  payment,  and  the 
debtor  fails  to  pay,  the  condition  to  take  part  is  broken,  the  second 
contract  forfeited,  and  no  bar  to  the  original  cause  of  action.  16 
Ves.  374. 

It  will  be  necessary  to  examine  whether  any  question  is  raised  to 
which  the  principle  can  be  applied.  We  have  seen  there  is  no  evi 
dence  sustaining  the  daim  for  thirty  per  cent  on  the  seven  thousand 
one  hundred  and  forty-one  dollars  forty-two  cents,  adjusted  by  the 
composition;  but  it  is  also  insisted  by  the  answer^  that  if  White 
ffuled  to,  pay  punctually  for  tae  goods  purchased  from  C.  and  B.  in 
1832,  he  then  contracted,  to  pay  five  per  cent  in  addition,  on  the 
invoice  in  liquidation  of  which  the  notes  were  given. 

'  The  averment  is,  independent  of  any  allegation  in  the  bill,  very 
improbable  in  itself,  and  not  sustained  by  the  slightest  proof.  We 
take  it,  therefore,  no  such  agreement  was  made. 

At  the  time  the  goods  were  delivei'ed,  through  inadvertence,  one 
dollar  forty-one  cents  remained  due  to  Clarke  and  Briscoe.  When 
White  discovered  it,  he  ofiered  to  pay  the  amount,  which  the  respon- 
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dtnti  refused  to  receiye.  The  (ket  is  set  forth  in  tbe  bill,  b 
noticed  in  the  answer.  If,  however,  tn  issue  had  been  taken  upon  H, 
we  think  the  mistake  of  a  character  too  trivial  to  deserve  notice:  the 
defendants  disregarded  it  when  the  gjoods/vtrere  in  a  course  of  de- 
livery, and  admitted  the  contract  of  composition,  to  the  amount  of 
aeventy  cents  in  the  dollar,  to  be  discharged:  and  so  this  Court 
holds. 

White's  compliance  will,  therefore,  bear  the  test  of  all  the  legal 
strictness,  supposed  in  argument  to  applydn  cases  of  performing  con- 
tracts of  composition. 

Fifth  and  sixth,  it  is  insisted: 

^  There  is  no  evidence  in  the  cause  eompetent  and  sufficient  to 
overrule  so  much  of  the  answer  as  denies  the  agreement  for  compo- 
sition, alleged  in  the  bill;  and  avers  a  materially  different  agree- 
ment^' 

^Taking  the  terms  of  the  composition  to  be  such  as  the  answer 
avers  and  ^uts  in  the  place  of  wna  it  denies,  there  appears  a  still 
more  important,  palpable,  and  fatal  breach  of  its  terms  on  the  part  of 
complainant" 

We  reply,  that  the  evidence  is  competent,  and  amply  sufficient  to 
overrule  the  parts  of  the  answer  responsive  to  the  bill;  and  that  the 
terms  of  the  composition  were  not  such  as  the  answer  avers. 

Seventh,  it  is  insisted: 

**  The  actual  frauds  which  the  answer  charges,  in  the  elaboration 
of  the  scheme  df  artificial  and  feigned  fSulure  and  insolvency,  for  de- 
frauding the  creditors  of  their  dues,  and  overreaching  them  with 
un£dr  composition^,  under  deceitful  pretexts,  are  fully  made  out  in 
pi^f  ;  and  are  sufficient,  and  more  than  su^dient,  to  set  aside  the  com- 
plainant's composition  with  the  defendants,  and.  every  composition 
with  his  other  creditors.'' 

This  being  the  gi ound  upon  which  most  reliance  was  placed  to 
make  out  the  defence,  it  iis  due  to  the  argument  that  we  examine  the 
point  in  the  form  it  has  been  presented  for  the  appellants;  and  con- 
sequently, that  some  attention  be  bestowed  on  the  evidence  tending 
to  prove  fraudulent  conduct  in  the  appellee,  without  nicely  discrimi- 
nating how  far  it  applies  to  the  cause  made  by  the  pleadings.  It  is 
contended,  that  the  correspondence,  the  attempts  at  composition  with 
the  Baltimore  merchants,  and  the  agreements  with  them  and  others, 
furnish  evidence  o^  a  fraudulent  intent  in  the  appellee  to  alarm  and 
overreach  his  creditors  generally,  thereby  to  draw  them  into  corn- 
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pQ&ltions  at  low  rates,  by  deceitful  pretexts:  which  positioiii  it  \u 
assumed,  is  TuUy  ixiade  out  in  proof:  and  that  the  appellants  were 
victims  to  the  common  fraud  and  subterfuge  is  a  fair  inference;  at  all 
events,  if  actual  fraud  does  not  appear,  that  it  is  evident  the  com- 
plainant did  not  come  into  Court  with  an  unaffected  conscience;  in 
which  case  he  cannot  call  upon  the  active  power  of  the  Court  for  re- 
lief; that,  In  the  phrase  of  early  times>  the  Complainant  must  come, 
into  equity  with  clean  hands. 

If  any  deception  was  practised  whereby  the  appellants  were  drawn 
into  a  losing  bargain,  and  a  sacrifice  of  thirty  per  cent,  of  their  just 
demand ;  the  Court  could  not,  consistently  with  the  principle  referred 
to,  afford  its  active  aid  to  the  complainant  But,,  if  it  be  assumed 
that  a  court  of  equity  can  refuse  relief  because  the  complainant^  in 
setdin^  with  other  creditors,  imposed  on  them,  and  hence  his  con- 
science is  affected,  the  assumption  must  be  rejected  as  unsound.  Such 
extraneous  dealings  are  not  within  the  issue,  and  do  not  belong  to 
the  cause,  further  than  they  can  be  connected  with  the  transaction  as 
evidence  of  a  connected  system  of  fraud,  to  produce  alarm  and  action 
on  the  part  of  these  particular  creditors. 

To  press  further  the  principle,  that  a  complainant  must  come  into 
a  court  of  equity,  when  he  asks  its  aid,  with  a  clear  conscience;  woiild 
be  assuming  an  unlimited  and  undefined  discretion  to  dismiss  the  bill| 
hot  for  want  of  equity  in  the  allegations  and  corresponding  proof,  but 
because  of  the  bad  conduct  in  life  and  character  of  the  complainant 

The  ik  -)  rule  is:  ^^  If  the  person  against  whom  fraud  is  allq(ed> 
should  be  proved  to  have  been  gui)ty  of  it  in  any  number  of  instances; 
atill,  if  the  particular  act  sought  to  be  avoided,  be  not  shown  to  be 
tainted  with  fraud,  it  cannot  be  affected  with  the  other  frauds;  unless- 
in  some  way  or  other  it  be  connected  with  or  form  a  jfmrt  of  thenu" 
Conard  v.  NicoU,  4  Peters,  297. 

Testing  the  force  and  effect  of  the- evidence,  with  this  explanation 
of  the  rule,  in  virtue  of  which  it  is  sought  to  give  it  effect;  and  wbat 
does  it  establish?  For  years  before  the  &11  of  1833,  when  the  trafuH 
aetions  we  are  investigating  took  place,  the  complainant.  White,  had 
been  a  retail  dry  goods'  merchant  in  Washington  city,  of  reputed 
opulence,  and  decidedly  good  credit  In  1833,  the  city  business  was 
depressed,  and  the  sale*)  reduced,  compared  with  former  years;  the 
retailers  generally  bought  light  stocks  for  the  fall  trade,  predicting 
pressure  in  ^e  money  market,  and  difficult  times.  White,  on  the 
contrary,  purchased  much  larger  than  usual,  asserting  it  as  his  opinion^ 
Vol.  XII.— £  B 
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that  trade  would  asaame  ita  uaual  vigooryand  that  the  ordmaiy  qaaa* 
tity  of  gooda  would  be  needed  during  the  then  approaching  long 
aeMion  of  congreaa:  his  fall  purchases  amounted  to  near  thirty-four 
thousand  dollars,  and  added  to  those  of  the  spring  made  forty-aeven 
thousand  eight  hundred  and  fifty-seven  dollars.  In  the  preyious  year 
(1832)  he  had  purchased  thirty-three  thousand  eight  hundred  and 
ninety-two  dollars'  worth  of  goods  for  his  stores;  having  one  in 
ClecN'getown  also.  It  is  insisted  that  these  large  purchases  were  made 
with  a  prospective  view  to  a  failure,  and  compositions  at  thirty  and 
fifty  per  cent  discount;  the  complainant  at  the  same  time  being  per- 
fectly aolvent  in  fact  That  purchasing  largely  was  an  elaborated 
schema  with  a  view  to  future  and  feigned  insolvency,  designed,  on 
the  part  of  White,  to  overreach  his  creditors,  it  is  difficult  to  believe. 
His  exertions  to  maintain  his  credit  after  his  first  notes  were  dis- 
honoured, and  to  quiet  the  Bdjtimore  creditors,  w&ose  suspicions  had 
been  awakened  from  his  heavy  purchases  in  September,  could  not 
well  hive  been  more  earnest,  active  or  ingenious;  and  this,  up  to  the 
time  when  the  Baltimore  creditors,  by  a  bill  of  injunction,  restrained 
ecmiplainant  from  proceeding  in  his  business;  and  which  prostrated 
his  credit  and  character  to  such  a  degree  as  to  render  a  failure  inevi- 
table had  the  means  of  payment  been  ample  as  they  are  aaserted  to 
have  been.' 

It  is  probable  that  the  appellant  Was  insolvent,  and  knew  the  fiMst 
to  be  so  when  he  made  the  fall  purchases  of  1833;  and  that  he  in- 
curred the  dangerous  risk  of  so  large  an  overtrading  in  the  hope  that 
chance  and  a  desperate  ^fibrt  might  save  hitn :  that  if  he  must  fail,  it 
would  not  be  material  for  what  amoimt  he  failed,  if  he  had  the  gooda 
on  hand,  or  their  proceeds,  should  they  be  sold- when  the  event  hap- 
pened! This  certainly  was  bad  faith,  if  true,  in  reference  to  the 
creditors  from  whom  the  stock  o£  goods,  for  1833,  had  be»  pur- 
chased; but  how  it  could  affect  the  respondents,  who  had  the  previous 
yeia:  trusted  White,  on  long  credfts,  cannot  he  perceived;,  they  re- 
ceived payment  out  of  the  goods  thus  obtained  to  the  amount  of 
seventy  per  cent;  and  in  this  aspect  of  the  alleged  fraud,  by  com- 
plainant  on  the  wholesale  dealers,  the  appeUants  surely  have  no  just 
grounds  to  complain. 

But  the  merits  of  the  defenco,  it  is  earnestly  urged,  rest  on  the 
question  whether  the  appellee  was  solvent  and  able  to  pay  his  whole 
debts  at  the  date  of  the  composition  and  contract  to  take  a  part  On 
this  head  the  evidence  is  tolerably  satisfactory :  an  account  of  White's 
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means  and  liabilitie9  was  demanded  pf  him  by  the  Baltimore  creditora 
as  early  as  the  3d  t>f  December,  1833|  which  was  furnished,  and  is 
no  doubt  substantially  correct;  at' least  so  the  creditors  treated  it,  and 
nothing  is  found  in  the  record  to  disprove  the  statement  That  He 
owed  the  debts  there  set  forth  is  certain;  and  that  he  had  the  means 
tp  meet  them  is  very  improbable,  as  the  creditors  instituted  and 
exercised  a  scrutiny  not  likely  to  overlook  secreted  property:  and 
money,  there  can  be  no  doubt,  there  was  none,  for  the  complainant, 
in  good  iaith,  seems  to  have  discharged  many  of  his  bank  debts,  with 
others,  to  the  extent  of  all  the  cash  be  could  command,  amounting  to 
twelve  thousand  dollars,  during  the  months  of  October  and  Novem- 
ber, 1833. 

This  brings  us  to  the  debts  and  nieans  of  payment  On  the  3d  of 
December,  the  complainant  .owed  in  Baltimore  fifteen  thousand  one 
hundred  and  fifty-five  dollars;  in  Philadelphia  fourteen  thousand  four 
hundred  and  sixteen;  in  New  York  ten  thousand  seven  hundred  and 
sixty-four;  and  in  Washington  city  nine  thousand  two  hundred  and 
fifty-one;  in  all  forty-nine  thousand  five  hundred  .and  eighty-six 
dollars. 

The  means  of  payment  were  the  stocks  of  goods  in  Washington 
and  Greorgetown,  twenty-six  thousand  five  hundred  dollars;  goo4 
debts,  two  thousand  four  hundred  and  forty-six;  doubtful  debts,  two 
thousand  five  hundred  and  thirty-three:  the  aggregate  of  active  means 
thirty-one  thousand  four  hundred  and  forty-nine  dollars. 

Real  estate  four  thousand  dollars;  household  furniture  one  thousand 
seven  liundred  and  fifty;  these  items  added  to  the  goods  and  debts, 
make  thirty-seven  thousand  two  hundred  and  twenty-nine  dollars' 
worth  of  property. 

l*hen  there  were  exhibited  bad  debts,  due, to  the  complainant, 
amount,  ten  thousand  one  hundred  and  sixty-five  dollars.  On  tbete 
desperate  debts  no  business  man  could  place  any  reliance;  and  they 
are,  therefore,  disregarded  by  the  Court  when  estimating  the  availa- 
ble property  of  the  appellee:  and  the  same  might,  with  something  of 
safety,  be  assumed  of  the  item  consisting  of  household  goods;  the 
idea  that  the  wealthy  wholesale  dealer  will  strip  the  family  of  his 
unfortunate  retail  customer,  of  their  beds,  furniture,  and  utensils,  has 
no  place  in  the  mercantile  transactions  of  this  country.  Retaining 
this  item,  however,  and  the  complainant  had  twenty rfiye  per  cent  leas 
property  than  the  amount  of  the  demands  against  him;  and  of  course 
could  not  have  paid  more  than  seventy-five  per  cent    The  fourth  of 
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forty-nine  thousand  five  hundred  and  eighty-air  doUa^,  (the  aggre- 
gate of  the  debts,)  is  twelve  thousand  three  hundred  and  ninety-six; 
the  property  in  hand  (thirty-seven  thousand  two  hundred  and  twenty- 
nine  dollars)  deducted  from  the  indebtment,  shows  an  excess  of  debts 
over  means  of  twelve  thousand  three  hundred' and 'fiftymeven  dollars. 
This  state  of  facts  had  beeii  exposed  to  the'  ereditors  of  the  ap- 
peUeCi  on  the  3d  of  December;  and  Clarke  an,d  Briscoe  applied  folr 
an  adjustment,  on  the  29th  of  the  month:  of  coqrsei  they  were 
fiuniliar  with  it;, they  made  no  inquiry  for  Information,  ahd  no  de- 
mand for  more  than  seventy  per  centc 

The  notes  of  appellants  were  not  due,  and  they  w^rebbvfanidy 
and  very  justly  impressed  with  the  belief,  that  the  debt  would  be 
lost  if  White  did  not  compound  it^  he  was  urged  by^diem  t6  deliver 
goods  to  cover  seventy  per  cent ;  this  he  at  first  dedined,  and  'oSet^ 
-ed  sixty;  but,  on  beibg  remin4ed  that;others  had  received  payment 
.  At  the  rate  of 'Seventy  per  cent/,  he,  with  obvious  reluctance,  assented. 
But  more  than  seventy  per  cent  was  received  by  Clarke  &  ISriscbe, 
because  their  notes  werenot  then  due.  They  pressed  the  debtor  to  the 
highest  rate^.of  composition  he  was  -able  to  pay,  consistently  with  his 
duty  to  the  other  creditors;  and,  considering  tfie  nature  of  his  means, 
and  that  he  discharged  thisL  demand  with  the  most  available  means, 
it  was  probable  that  equal  justice  could  not  be  done  to  others. 

These  prominent  and  control}ihg  facts  repel  the  idea  of  a  feigned 
insolvency;  or  that  that  the  appellants  were  overreached  by  deceitful 
devices. 

The  evidence  tending  to  prove  unfair  conduct  on  the  part  of  the'iqp- 
pellee,  in  reference  to  his  creditors  in  Baltimore,  &c.  had  little  influ- 
ence on  the  appellants,  as  we  apprehend;  how  far  it  extended^  it  is 
difficult  to  ascertfdn.  Be  this  however,  aa  it  may,  thdy  having  re- 
ceived their  full  proportion  of  the  appellee^s  property,  have  no.  right 
to  resist  the  prayer  for  relief,  even  had  the  composition  been  made 
in  subservience  to  an  uhfidr  but  exti:aneous  influence,  growing  out  of 
the  tranaactiona  with  the  other  creditors,  who  were,  separately  seek- 
ing payment  ,In  equity,  as  at  law,  fraud  and  injury  must  concur  to 
fhrnish  ground  for  judicial  action;  a  mere  fraudulent  intent,  unaiy 
^companied'  by  any  injurious  act,  is  not  the  8ul>ject  of  judicial  cog- 
nizance. Truly,  there  are  strong  grounds  of  suspicion;  but  fraud 
ought  not  to  be  conceived;  it  must  be  proved,  and  expressly  found. 
Conard  v.  Nicoll,  4  Peters,  297;  United  States  v.  Arredondo,  6 
Peters,  716 
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Again,  it  is  Contended  that  the  appellants  did  not  receive  their 
due  prpportion  of  the  means  of  payment  at  the  appdleef's  command, 
when  the  composition  was  made;  because  he  held  a  lot  with  valuable 
improvements  thereon,  in  Washington  city,  in  the  name  of  his  bro* 
ther,  by  a  conveyance  purporting  to  be  in  trust  for  appellee's  three 
infant  children ;  whieh  deed,  it  is  insisted,  is  pretence,  covinous  and 
void,  both  in  law  imd  fact,  in  so  fsir  as  it  affects  the  appellants  and 
other  creditors:  that  being  thus  void,  it  furnishes  almost  conqjusive 
evidence  of  aiii  intended  fictitious  failure,  at  the  time  the  goods  were 
purchased  lh>m  the  appellants,  in  1832,  and  for'  vrbich  the  notes 
sought  to  be  injoined  were  given. 

Much  stress  has  been^laid  upon  this  transaction,  as  somewhat  of  an 
independent  ground  -of  defence  in  the  pleadings,  and  also  in  the  ar- 
guments presented  for  the  appellants;  we  therefore  deem  it  a  duty  to 
bestow  upon  this  particular  question,  a  com^pbnding  degree  of  at- 
tention. 

The  facts  it  rests  upon,  appear  by  the  trust  deed,  and  the  deposition 
of  the  grantor,  John  A.  Smith. 

The  lot  was  formerly  the  property  of  Daniel  Brent,  and  was  sold 
early  in  1829,  as  part-of  his  property,  by  John  A*  Smith,  appointed 

.  trustee  of  Brent's  estate,  under  an  insolvent  act;  at  which  sale,  Wil- 
liam 6.  W.  White  became  the  purchaser,  at  the  price  of  one  thou- 

,  sand  five  hundred  and  thirty-tWo  dollars  and  thirty-four  c^nts,  on 
a  credit  of  one,  two  and  three  years;  the  lot  being  sold  at  auction  for 
a  full  price,  and  the  sale  notes  paid  at  maturity,  no  doubt  exists  of  the 
appellee's  former  equity  therein.  He  took  possession  immediately 
after  the  purchase  in  1829,  and  commenced  improving  by  erecting 
buildings  thereon;  the  lot  having  been  vacant  at  the  date  of  the  pur- 
chase. 

On  the  14th  of  January,  1832,  John  A.  Smith,  at  the  request  of 
William  G.  W.  White,  conveyed  the  premises  to  James  L.  White,  in 
trust  for  ♦he  three  infant  children  of  William  G.  W.  White,  in  fee. 
Betweep  the  date  of  tlie  purchase  in  1829,  and  that  of  the  convey- 
ance itk  January,  1832,  William  G.  W.  White  made  improvements  on 
the  premises,  to  the  value  of  about  three  thousand  dollars;  and  added 
to  them  .others,  costing  twelve  or  fifteen  hundred  dollars,  after  the 
date  of  the  deed,  and  before  his  failure  in  December,  1833.  The 
piroperty,  at  this  date,  was  worth  about  six  thousand  dollars. 

Another  attendant  circumstance  is  strongly  relied  on,  to  show  the 
fraudulent  intent  of  the  appellee.    The  deed  of  the  14th  of  January,. 
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1832,  was  not  delivered  to  the  clerk  tp  be  recorded,  until  the  l3fh 
day  of  July  thereafter,  and  within  one  day  of  the  expiration  of  the 
time  prescribed  for  such  deliyery,  by  the  statute  of  Maryland,  which 
is  six  months;  and -the  notes  sought  to  be  surrendered,  are  dated  the 
Sd  of  July,  1832. 

In  reference  to  this  conveyance  it  may  be  remarked,  that  by  the 
common  law,  it  was  valid  without  registration;  and  where  register 
acts  require  deeds  to  be  recorded,  they  are  valid  uatil  the  time  pre- 
scribed by  the  statute  has  expired;  and  if  recorded  within  the  time, 
are  as  effectual  from  the  date  of  execution,  as  if  n6  register  act  ex- 
isted. The  deed  from  Smith  to  James  L.  White  is,  therefore,  unim- 
peSifaable,  for  the  reason  that  it  was  delivered  for  registration  on  the 
last  day  of  the  six  months;  nor  is  fraud. predicable  of  the  mere  cir- 
cumstance of  npn^registry,  as  against  William  G.  W  White,  who  was 
not  the  grantee,  nor  entitled  to  the  possession  of  the  deed.  How  far 
fraud  in  fact  might  be  inferred  from  not  putting  the  deed  of  record, 
taken  in  connection  with  other  circumstances,  is  a  question  involving 
the  rights  of  third- persons  not  before  the  Court;  and  which  we  do 
not  take  into  consideration,  further  than  to  ascertain  whether  the  ap- 
pellee used  the  deed  as  a  means  of  deception  in  the  transaction 
before  us.  If  White  represented  the  property  as  not  belonging  to 
him,  and  settled  with  his  creditors  on  this  basis,  when  it  did  belong 
to  him;  the  question  then  is,  can  the  appellants  reverse  the  decree  and 
dismiss  the  bill,  and  be  let  in  at  law  upon  the  property;  and  this  pre- 
sents another  aspect  of  the  effect  of  the  conveyance:  as  a  legal  title, 
it  is  not  open  to  imputation;  William  G.  W.  White  never  had  any 
estate  in  the  premises  recognised  at  law,  or  subject  to  execution;  the 
title  passed  directly  from  Smith  to  James  L.  White:  consequently,  if 
the  deed  were  pronounced  void,  the  title  would  be  adjudged  in 
Smith:  it  is  one  of  those  conveyances,  where  there  was  clearly  a 
bona  fide  grantor,  and  which  is  not  within  the  statutes  against  fraud- 
ulent conveyances;  as  was  holden  in  M'Niel  v.  Brooks,  in  1  Yerger's 
T.  Rep.  73;  which  case  followed  that  of  Crisp  v.  Pratt,  in  Croke, 
548.  If  the  conveyance  is  open  to  imputation,  it  is  so  at  common 
law,  and  because  of  fraud  in  fact;  and  involves  substantially  the 
same  inquiries  that  did  the  case  in  this  Court,  of  Sexton  v.  Whea- 
ton,  8. Wheat;  and  Hinde's  Lessee  v.  Longworth,  11  Wheat  We 
will  not  say  but  that  on  a  proper  case  being  made,  and  fraud  in  fact 
proved  to  have  been  the  moving  cause  of  ordering  to  be  vested  in 
trust  the  premises  in  the  name  of  the  appellee's  brother,  that  the 


Digitized  by 


Google 


JANUARY  TERM,  1838.  199 

[Clarke  etal.ir.  White.] 
latter  wi  jld  not  be  decreed  to  4fpld  as  trustee  for  the  creditors  of 
William  G.  W.  White,  he  having  paid  the  consideration^  but  then 
the  property  would  be  treated  and  applied  as  a  trust  fund,  and  be  so 
declared  in  equity,  on  the  sole  ground  that  the  transaction  was  fraud* 
ulent  in  fact  "No  case  is  before  us  fairly  to  raise  such  a  question,  or 
to  justify  speculations  affecting  injuriously  a  title  valid  at  law,  and 
prima  facie  good  in  equity;  when  those  most  interested  in  it  are  not 
before  the  Court 

There  is 'another  reason  why  the  appellants  cannot  challenge  the 
validity  of  the  title  made  by  Smith  to  James  L.  White;  it  is  this: 
they  made  the  composition  with  a  full  and  perfect  knowledge  of  the 
facts  attending  the  conveyance,  and  subsequent  improvements  of  the 
property;  then  they  continued  silent,  and  took  the  full  benefit  of 
their  contract,  and  cannot  now  be  heard  to  speak.  He  who  purchases 
unsound  property,  with  knowledge  of  the  unsoundness  at  the  time, 
cannot  maintain  an  action.  So  if  one  compounds  a  debt,  or  makes 
any  other  contract,  with  a  full  knowledge  of  all  the  facts,  acting  at 
arm's  length  upon  his  judgment,  and  fails  to  guard  against  loss;  he 
must  abide  the  consequences.  Neither  fraud  nor  mistake  can  be  im- 
puted to  such  an  agreement 

£ightb,  it  is  contended : 

The  inequality  ajone  in  his  various  compositions  with  his  credi- 
tors, (all  the  other  circumstances  of  fraud  being  out  of  the  question^) 
is  a  fraud,  per  se,  both  at  law  and  equity;  and  sufficient  of  itself 
either  at  law  or  equity,  to  vitiate  and  set  aside  each  and  every  of  the 
compositions,  from  the  lowest  to  the  highest 

If  upon  failure  or  insolvency,  one  creditor  goes  into  a  contract  of 
general  composition  c6mmon  to  the  others,  at  the  same  time  having 
an  underhand  agreement  with  the  debtor  to  receive  a  larger  per  cent, 
such  agreement  is  fraudulent  and  void;  and  cannot  be  enforced  against 
the  debtor,  or  any  surety  to  it  1  Story,  371.  The  doctrine  was 
carried  so  far  in  the  court  of  exchequer  in  England,  some  years  since, 
as  to  extend  the  principle  to  a  case  where  the  creditors  made  separate 
contracts  with  the  debtors,  but  with  an  understanding  that  two  shil- 
lings and  sixpence  in  the  pound  was  to  be  paid;  and  one  of  the 
creditors  got  a  secret  bond,  fraudulently  intending  to  induce  others 
to  enter  into  the  composition,  and  the  bond  was  relieved  against 
Fowett  V.  Gree,  3  Anstnither,  910.  Although  this  case,  and  Spooner 
V.  Whitsan,  8  Moore,  580,  in  the  common  pleas,  have  been  adduced 
to  the  Court,  as  varying  the  general  principle,  on  examination^  of 


Digitized  by 


Google 


800  SUPREME  COURT, 

[Clarke  etal.y.  White.] 
them,  we  think  they  proceed  upon  it;  and  the  case  in  Anstruther 
preiuefl  the  principle  very  far  against  the  creditor:  however  they 
might  bci  no  great  stress  could  he  laid  on  them  bjrtbe  Court;  and  the 
same  may  be  said  of  Smalt  y.  Brackley^  2  Yes.  602^  cited  by  the  ap- 
pellants' counsel. 

The  rule  cutting  off  underhand  agreements  in  cases  of  joint  and 
general  compositions,  as  a  fraud  upon  the  other  compounding  cre- 
ditors, and  because  such  agreements  are  subversive  of  sound  morals 
and  public  policy,  has  no  application  to  a  case  like  the  present;  where 
each  creditor  acts  not  only  for  himself,  biit;  in  opposition  to  every 
other  creditor,  all  equally  relying  upon  their  vigilance  to  gain  a 
priority;  ^hich,  jf  obtained,  each  being  entitled  to  have  satisfaction, 
the  payment  cannol  be  questioned.  The  debtor  may  prefer  one 
creditor,  pay  him  fully,  and  exhaust  his  whole  property,  leaving 
nothing  for  others  equally  meritorious.  Yet  their  case  is  not  reme- 
dial: and  why  may  not  debts  be  partially  paid  in  unequal  amounts? 
If  those- who  receive  partial  payments  are  willing  to  give  releases,  it 
is  theiir  own  matter;  and,  should  a  third  person  interfere,  debtor  and 
creditor  could  well  say  to  him,  you  are  a  stranger,  and  must  stand 
aside. 

The  case  of  the  appellee  presented  a  fair  instance  of  the  propriety 
of  paying  some  of  his  debts  fully,  and  others  partially.  He  owed 
bank  debts,  secured  by  the  endorsements  of  friends,  whose  kindness 
w*as  the  only  motive  to  incur  the  liability;  to  relieve  whom  he  did 
pay,  and  ought  to  have  paid,  large  sums  during  October  and  Novem- 
ber, 18S3. 

The  notes  passed  off  to  Clagett  and  Washington  were  transferred 
before  maturity,  and  before  the  contract  of  composition  took  pilace; 
and  of  course  their  right  was  not  affected  by  it  As  to  them,  the 
decree  dismissing  the  bill  was  proper;  as  it  is  in  all  other  respects, 
and  must  be  affirmed. 

Mr.  Justice  Baldwin  dissented. 


This  cause  canie  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia^ holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  decreed  and  ordered  by 
this  Court,  that  the  decree  of  the  said  circuit  court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 
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BxiTLAH.  StELLE,   PLAINTIFF    IN   ERROR   V.    DanIEL   CaRROLL,   OF 

Dfddjnoton,  defendant  in  error. 

Dower.  The  doetrinee  of  the  common  law,  on  the  sabject  of  dower,  although  finee 
altered  by  an  act  of  aaaembly  of  Mi^rjland,  were  fetill  the  law  of  Maryland,  \phen 
the  United. States  assumed  jurisdiction  over  the  District  of  Columbia:  and  the  act 
of  congress  of  February  27th,  1801,  which  provides  for  its  government,  declares 
that  the  laws  of  Maryland,  as  Ihey  then  existed,  should  continue  and  be  in  force 
ia  that  part  of  the  district  which  was  ceded  by  that  state. 

According  to  the  principles  of  the  common  law,  a  widow  was  not  dowable  in  her 
husband's  equity  of  redemption ;  and  if  a  man  mortgages  in  fee,  before  marriage^ 
and  dies  without  redeeming  the  mortgage,  his  widow  is  not  entitled  to  dow€r. 

Mortgages  were  made  during  the  coverture,  but  the  mortgage  deeds  were  acknow- 
ledged by  the  wife  upon  privy  examination ;  and  these  apknowledgments,  ilnder 
the  acU  of  assembly  of  Maryland  of  1715,  ch.  47,  and  1766,  ch.  14,  bar  the  right  of 
dower  i^  the  lots  thus  conveyed  to  the  mortgagee.  The  legal  estate  passed  to  the 
mortgagee;  and  the  husband  retained  nothing  but  the  equity  of  redemption:  and 
as  the  wife  had  no  right  of  dower  in  thb  equitable  interest,  a  subsequent  deed, 
executed  by  the  husband,  conveyed  the  whole  of  his  interest  in  the  estate,  and 
was  a  bar  to  the  .clMm  of  dower.  It  was  not  necessary  for  tha  wife  to  join  in  such 
a  deed,  as  she  had  no  right  of  dower  in  the  equity  of  redemption,  which  was  con. 
▼eyed  by  the  deed. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  county  of 
Washington,  in  the  District  of  Columbia. 

The  plaintiff  in  error  brought  an  action  claiming  to  be  endowed 
out  of  certain  lots,  with  the  improvements  on  them,  being  No.  16 
and  No.  17,  in  square  728,  in  the  city  of  Washington;  and  relied  on 
the  following  circumstances,  as  giving  her  the  right  thereto. 

On  the  fi4th  of  August,  1804,  George  Walker  and  William  Tumi- 
cliffe  conveyed,  in  fee  simple,  to  Pontius  D.  Stelle,  lots  16  and  17,  in 
square  728,  in  the  city  of  Washington.  And  on  the  25th  of  August, 
1804,  Pontius  D.  Stelle  reconveyed  these  lots  to  William  Turnicliffe, 
by  way  of  mortgage,  to  secure  the  payment  of  the  purchase  money; 
but  his  wife  did  not  relinquish  her  dower. 

On  the  14th  day  of  November,  1808,  Pontius  D.  Stelle  executed 
to  Peter  Miller  another  deed  of  bargain  and  sale,  in  fee  simple,  of 
lot  18,  in  square  728;  and  Beulah  Stelle,  his  wife,  joined  with  him  in 
the  acknowledgment,  and  relinquished  her  dower. 

On  the  1st  day  of  March,  1810,  Pontius  D.  Stelle  conveyed  the 
Vol.  XIJ.— 2  C 
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same  lots  to  Peter  Miller,  in  fee  simple,  by  way  of  mortgage,  and 
Beulah  Stelle,  the  demaodanty  relinquished  her  dower  in  them. 

On  the  28th  of  January,  1811,  Pontius  D.  Stelle  executed  another 
deed,  in  fee  simple,  to  Peter  Miller;  by  which,  after  reciting  that  he 
had,  on  the  25th  of  August,  1804,  mortgaged  lots  16  and  17  lO  Wil- 
liam Tumicliffe,  to  secure  the  payment  of  four  thousand  dollars,  the 
balance  of  which  had  been,  or  was,  secured  to  be  paid  to  Turnicliife 
by  Miller,  "  and  from  which  the  said  Pontius  D,  Stelle  is  wholly  re- 
leased and  exonerated ;''  that  Miller  had  advanced  to  him  (Stelle) 
several  large  sums  of  money,  for  securing  the  payment  of  which  he 
(Stelle)  had  conveyed  to  Miller  lot  18,  in  square  728,  with  a  deed 
of  defeasance  from  Miller  to  Stelle;  which  sums  of  money  '<  Stelle 
having  failed  to  pay  to  the  said  Miller,  the  said  conveyance  of  lot 
numbered  18  to  the  said  Miller  hath  become  absolute  and  uncondi- 
tional;'' and  that  Stelle  is  desirous  of  '^  more  fully  convey ir.g  and 
assuring  the  above  described  lots  of  ground  to  the  said  Peter  Miller;" 
and  for  the  consideration  of  eight  hundred  and  ninety*two  doUara.and 
ninety-eight  cents,  he  proceeded  to  convey,  by  bargain  and  sale,  to 
the  said  Peter  MiHer,  his  heirs  and  a8siga9,  the  said  lots  16,  17,  and 
18,^^  and  all  the  right,  title,  interest, .  property,  claim,  and  demand, 
whether  in  law  or  equity,'*  which  he  had  in  them;  with  covenants 
of  general  warranty  (<<  except  the  liens  abovementioned,")  and  for 
fuilher  assurances.     This  deed  has  no  r^ease  of  dower. 

Afterward  Pontius  D.  Stelle  left  the  possession  of  the  said  lots, 
and  they  were  sold  under  a  decree  of  the  court  of  chancery  of 
Washington,  by  Zachariah  Walker,  trustee,  and  were  purchased  by 
the  defendant,  and  the  buildings  on  lot  16  were  erected,  after  tiie 
deed  to  Peter  Miller,  in  1811 ;  and  not  by  P.  D.  Stelle. 

The  circuit  court  instructed  the  jury  the  plaintiff  could  not  re- 
cover, and  a  verdict  and  judgment  wiere  rendered  for  the  defendant, 
who  thereupon  prosecuted  this  writ  of  error. 

The  case  was  argued  by  the  Messrs.  Brent  for  the  plaintiff,  and  by 
Mr.  Bradley,  and  Coxe  for  the  defendant 

The  plaintiff's  counsel  relied  on  the  following  points  for  reversing 
the  judgment 

1.  The  defendant,  claiming  under  the  deed  of  1811,  from  P.  D. 
Stelle  to  Peter  Miller,  could  not  deny  the  seisin  by  P.  D.  Stelle  of 
the  premises  in  question  at  that  date. 
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8.  That  the  mortgage  to  Turnicliffe  was  no  bar  to  the  claim  for 
dower,  because  the  wife  did  not  join  in  'it,  and  because  the  deed  of 
1811,  from  Stelle  to  Miller,  recites  the  satisfaction  of  this  mortgage. 

3.  That  the  two  mortgages  from  Stelle  and  wife  to  Peter  Miller, 
were'absolutely  satisfied  and  discharged,  by  the  sale  of  the  equity  of 
redemption  in  1811,  to  Peter  Miller  by  said  Stelle. 

4.  That^  admitting  the  existence  of  outstanding  mortgages,  in 
which  the  demandant  had  joined,  still  such  mortgages  are  no  bar  to 
this  demand;  because  the  said  defendant  does  not  hold  under  said 

~  mortgages,  pr  any  of  them,  but  alone,  under  the  deed  of  1811. 

5.  That  where  the  tenant  in  possession  has  not  entered  under  ex- 
isting mortgages,  the  fact  of  there  being  such  outstanding  niortgages 
is  no  bar  to  dower. 

6.  That  the  demandant  did  not  duly  and  legally  relinquish  her 
,  dower  by  any  deed,  as  alleged. 

For  the  plaintiff,  the  following  cases  were  cited,  6  John.  Rep.  290; 
7  John.  bep.  281;  9  John.  Rep.  344;  13  Mass.  228;  4  KentVCom. 
44,-45;  2  Halstead's  Rep.  408;  5  Pickering's  Rep.  416,  475;  3 
Wheat  226,  227;  17  Mass.  564;  15  Mass.  278;  1  Cowan,  460. 

The  counsel  for  the  defendant  in  error  contended: 

1.  That  Pontius  D.  Stelle  never  had  an  estate  in  lots  16  and  17;  of 
which  the  demandant  could  be  endowed. 

2.  That  if  he  had  such  estate,  yet  she  has  relinquished  her  dower 
by  the  deed  of  the  1st  of  March,  1810;  and  if  any  equity  remained 
in  her,  (which  the  defendant  denies,)  it  was  released  by  the  deed  of 
her  husband  of  the  28th  of  January,  1811. 

Cases  cited:  1  Atkyn's  Rep.  441, 442;  6  John.  Rep.  294;  7  Gfeen- 
leaf's  Rep.  42,  &c 

Mr.  Chief  Justice  Tawbt  delivered  the  opinion  of  the  Court 
This  is  an  action  of  dower,  and  was  brought  by  the  plaintiff  in 
error  against  the  defendant,  in  the  circuit  court  for  Washington 
county,  in  the  District  of  Columbia,  to  recover  her  dower  in  lots 
No.  16, 17,  18,  and  19,  in  square  No.  728,  in  the  city  of  Washing- 
ton. At  the  trial  of  the  ease,  the  circuit  court  instructed  the  jury 
that  the  demandant  was  not  entitled  to  recover;  to  which  instruction,, 
no  exception  was  taken:  and  the  verdict  and  judgment  being  for  the 
defendant,  the  case  has  been  brought  here  by  the  demandant,  by 
writ  of  error. 
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The  claim  for  dower  in  lot  No.  19,  seems  to  have  been  abandoned, 
as  no  evidence  in  relation  to  it  is  contained  in- the  tecord.  As 
respe^^ts  the  other -three  lots,  it  appears  that  Pontius  D.  St;elle  was 
seised  of  them  in  fee,  during  the  coverture.of  the  demandant;  and 
being  so  seised,  by  deeds  duly  executed  and  recorded^  mortgaged 
them  in  fee  to  a  certain  Peter  Miller.  The  deeds  were  acknow- 
ledged by  the  demandant,  on  privy  examination,  according  to  the  act 
of  assembly  of  Maryland;  which  was  in  force  when  congress  assumed 
jurisdiction  over  the  District  of  Columbia. 
*  Lots  No.  16  and  17  had  been  encumbered  by  Stelle,  by  a  previous 
mortgage,  to  a  certain  WilliaYn  TumiclifiFe;  and  after  these  several 
mortgages  had,  been  made,  Stelle  executed  a  deed  to  Miller,  dated 
January  28th,  1811,  duly  acknowledged  and  recorded;  in  which, 
after  reciting  that  he  had  mortgaged  lots  No.  16  and  17,  to  Turni- 
cliffe,-to  secure  the  payment  of  four  thousand  dollars,  the  balance  of 
which  had  been  paid  by  Miller,  and  from  which  the  said  Stelle  was 
wholly  released  and  exonerated;  iind  reciting  also,  that  Miller  had 
advanced  to  Stelle  several  large  sums  6f  money;  to  secure  which, 
Stelle  had  conveyed  to  him  lot  No.  18,  with  a  deed  of  defeasance 
from  Miller  to  Stelle;  which  sums  of  money  the  said  Stelle  having 
failed  to  pay,  the  conveyance  of  this  lot  had  becoQie  absolute  and 
unconditional;  and  that  the  said  Stelle  was  desirous  of  more  fiilly 
conveying  and  assuring  these  lots  to  SrUller,  he,  the  said  Stelle,  in 
consideration  of  the  premises,  and  for  and  in  consideration  of  the  sum 
of' eight  hundred  and  ninety-two  dollars  and  ninety-eight  cents,  paid 
him.  by  the  said  Miller,  the  receipt  of  which  he  thereby  acknow- 
ledged, did  ^^  give,  grant,  bargain,  sell,  alien,  release,  and  confirm'^ 
these  three  lots  to  the  said  Peter  Miller,  his  heirs  and  assigns.  The 
deed  contained  a  covenant  of  general  Warranty,  ^^  excepting  the 
liens  beforementioned.l\  The  demandant  did  not  join  in,  nor  ac- 
knowledge this  deed.  Stelle  died  in  1828;  and  was  out  of  pos- 
session of  these  lots  for  some  time  before  his  death.  The  defendant, 
CarroH,  claims  under  Peter  Miller. 

The  case  has  been  fully  argued,  and  many  decisions  in  different 
state  courts  have  been  cited  and  relied  on,  in  the  argument  ^It  is, 
however,  unnecessaiy  to  review  and  compare  them;  because  tbe 
question  nxust  depend  on  the  laws  of  Maryland  as  they  stood  at  the 
time  that  congress  assumed  jurisdiction  over  the  District  of  Colum- 
bia; and  the  decisions  referred  to  in  the  argument,  although  made 
by  tribunals  entitled  to  high  respect,  yet  cannot  be  received  as  evi- 
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dence  of  the  law^  in  the  case  before  ue:  since  it  is  well  known,  that 
in  the  states  where  these  decisions  have  been  made,  the  rules  of  the 
common  law^  in  relation  to  dower,  have  been  modified  by  a 'course 
of  judicial  decision;  and  the  strictness  of  the  rule  which  excluded 
the  widow  from  dower,  in  an  equitable  interest,  has.  been,  in  some 
degree,  relaxed.  But  the  doctrines  of  the  common  law  upon  thib 
subject^  (although  since  altered  by  act  of  assembly,)  were  still  the 
law  of  Maryland  when  the  United  States  assumed  jurisdiction  over 
this  District;  and  the  act  of  congress,  of  February  27th,,1801,  which 
provides  for  its  government,  declares  that  the  laws  of  Maryland,  as 
they  then  existed,  should  continue  and  be  in  force  in  that  part  of  the 
District  which  ;ivas  ceded  by  that  state. 

It  is  not  necessary  to  refer  to  adjudged  cases,  for  the  purpose  of 
proving,  that,  according  to  the  principles  of  the  common  law>  a 
widow  is  not  dow^ble  in  her  husband's  equity  of  redemption;  and 
if  a  man  mortgages  in  fee,  before  marriage,  and  dies  without  redeem- 
ing the  mortgage,  his  widow  is  not  entitled  to  dower.  In  this  case^ 
the  mortgages  were  made  during  the  coverture;  but  the  mortgage 
deeds  were  acknowledged  by  the  wife,  upon  privy  examinations;  and 
these  ack^owledgmentS}  under  the  acts  of  assembly  of  Maryland,  of 
1715,  ch.  47,  and  1766,  ch.  14,  which  are  in  force  in  this  District, 
debarred  her.of  tlie  right  of  dower  in  the  lots  thus  conveyed  to  tl\ie 
mortgagee/  The  legal  estate  passed  to 'the  mortgagee,  and  the  hus- 
band retained  nothing  but  the  equity  of  redemption;  and  as  his  wife 
had  no  right  of  dower  in  this  equitable  interest,  th^  deed  of  Stelle 
to  Miller,  of  January  28th,  1811,  abovementioned,  conveyed  to.  Mil- 
ler the  whole  interest  which  had  remained  in  Stelle.  It  was  un- 
necessary for  the  wife  to  join  in,  or  to  acknowledge  this  deed;  for 
as  she  had  no  right  of  do\7er  in  the  equity  of  redemption,  she  had 
no  interest  to  relinquish,  when  her  husband  conveyed  it  to  Miller. 

The  recitals  herein  beforementioned  in  the  deed  of  January  28th, 
1811,  have  been  much  relied  on,  in  the  argument  for  the  plaintiff  in 
error;  and  it  is  insisted  that;  according  to- the  facts  there  stated,  the 
mortgage  to  Turnicliffe  had  been  paid  off  by  Miller;  and  that  as  it 
does  not  appear  in  the  record,  that  it  had  been  assigned  to  Miller, 
the  payments  made  hy  him,  as  recited  in  the  deed  abovementioned, 
were  a  satisfaction  of  the  mortgage,  and  restored  to  Stelle  the  legal 
estate;  and  consequently  revived  the  right  of  dower  in  his  wife,  in 
lots  No.  16  and  17,  which  had  been  mortgaged  to  Turnicliffe.  But 
it  must  be  remembered,  that  Miller  held  a  mortgage  to  himself 
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for  these  lots,  junior  to  that  qf  Turnicliffe;  and  that  the  payments 
made  by  him,  to  discharge  a  prior  iacumbrancey  would  not  enure  to 
the  benefit  of  Stelle;  but  that  Miller  had  a  right  to  hold  on  to  l^e 
legal  estate  conveyed  to  him  by  his  mortgage  -deed,  to  secure  the 
payments  he  had  made  to  Turnicliffe;  and  Stelle  was  not  entitled  to 
be  restored  to  his  legal  estate  in  these  lands,  until  the  payments  to. 
Turnicliffe  were  satisfied,  as  well  as  the  money  due  to  Miller  on  the 
mortgage  to  himself.  Besides,  if  these  payments  to  Miller  could  be 
regarded  ais  an  extinguishment  of  the  incumbrance  created  by  the 
mortgage  to  Turnicliffe,  yet  the  mortgage  of  the  same  lots  to  Miller 
was  outstanding  and  unsatisfied.  The  interest  of  Stelle,  therefore, 
even  in  that  case,  could  be  nothing  more  than  an  equity  of  redemp- 
tion; and  the  satisfaction  of  Turnicliffe's  mortgage  by  Stelle  him- 
self, would  not  have  restored  to  the  demandant  the  right  of  dower,  of 
which  she  bad  debarred  herself,  by  acknowledging  the  deeds  to  Mil- 
ler, herein  beforementioned.  The  conveyance  of  the  equity  of  re- 
demption to  Miller,  ibr  a  valuable  consideration,  united  in  him  the 
entire  legal  and  equitable  interests;  and  thia  conveyance  cannot, 
upon  any  principle  of  law  or  justice,  give  a  right  of  dower  in  these 
lots  to  the  wife  of  Stelle. 

We  think  the  instruction  given  by  the  circuit  court  was  right; 
and  the  judgment^must  therefore  be  afiSrmed.. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  d  Washington;  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  now  h^sre  adjudged  and 
ordered  by  this  Court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs. 
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Adams,  Cunningham  and  Company  v.  Calvin  Jones. 

Where  a  ease  ie  certified  frota  a  circuit  court  of  the  United  Statea,  the  judges  of  the 
circuit  court  having  diflbred  in  opinion  upon  question!  of  law  which  arose  on  the 
trial  of  the  cause,  the  Supreme  Court  cannot  be  called  upon  to  express  an  opinion 
on  the  whola  fiieta  of  the  case ;  instead  of  upon  particular  points  of  law,  growing 
out  of  the  same. 

Upon  a  letter  of  guaranty  addressed  to  a  paiVcular  person,  or  to  persons  generally, 
for  a  future  credit  to  be  given  to  a  party  in  whose  favour  the  guaranty  is  drawn ; 
to  charge  the  guarantor;  notice  is  necessarily  to  be  given  to  him,  that  the  person 
giving  the  credit  has  accepted  or  acted  upon  the  guaranty,  and  has  given  credit 
on  the  faith  of  it.  This  is  not  an  open  question  in  this  Court,  after  the  decisions 
which  have  been  made  in  Russell  v.  Clarke,  7  Cronch,  69;  2  Cond.  Rep.  417; 
Edmondston  v.  Drake,  5  Peters,  684;  Douglass  v.  Reynolds,  7  Peters,  113;  and 
Lee  V.  Dick,  10  Peters,  488. 

THIS  case  came  before  tiie  Court  on  a  certificatid  of  division  of  opi- 
nion of  the  judges  of  the  circuit  court  for  the  district  of  West  Ten- 
nessee. 

The  defendant,  Calvin  Jones,  was  attached  by  a  writ  of  capias  ad 
ro^MMidendum,  issued  on  the  22d  May,  1835,  to  answer  Adams, 
Cunningham  and  Company;  they  Maiming  from  him  the  sum  of  fif- 
teen hundred  and  twenty  five  dollars,  for  goods  furnished  to  Miss 
Betsey  Miller,  under  the  following  letter  of  guaranty. 

Mr.  William  A.  Williams: 

SiA, — On  this  sheet  you  have  the  list  of  articles  wanted  for  Miss 
Betsey  Miller^s  millinery  establishment,  which,  you  were  so  very 
good  as  to  offer  to  purchase  for  her.  I  will  be  security  for  the  pay- 
ment, either  to  you,  or  the  merchants  in  New  York,  of  whom  ybii 
may  purchase,  and  you  may  leave  this  in  their  hands,  or  otherwise, 
as  may  be  proper.  I  hope,  to  your  favour  and  view,  will  be  added 
all  possible  favour  by  the. merchants,  to  the  young  lady,  in  quality 
and  prices  of  goods,  as  I  have  no  doubt  she  merits  as  much,  by  her 
late  knowledge  of  her  business,  industry,  and  pure  conduct  and  prin- 
ciples, jis  any  whatever.  CALVir^  JONES, 

Mr.  Williams,  the  person  named  in  the  guaranty,  purchased  the 
articles,  according  to  the  list  furnished,  from  the  plaintiffs,  who  were 
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tnerchanto  of  New  York,  on  the  28th  of  October,  1832.     The  goods 
were  furnished  on  the  faith  of  the  guaranty,  which  was  left  with  the 
plaintiffs. 

During  the  pror^ress  of  the  cause,  and  whiht  the  same  was  before 
the  jury,  it  occuil*ed  as  a  question,  *'  whether  the  plaintiffs  were 
bound  to  give  notice  to  the  defendant,  that  they  had  accepted  or 
acted  upon  the  guaranty,  and  given  credit  on  the  faith  of  it"  Upon 
which  question,  the  opinions  of  the  judges  were  opposed:  where- 
upon, on  motion  of  the  plaintiffs,  by  their  attorney,  that  the  point  on 
which  the  disagreement  hath  happened,  may  be  stated,  under  the 
directipn  of  the  judges,  and  certified  under  the  seal  of  the  court,  to 
the  Supreme  Court,  to  be  finally  decided:  it  was  ordered,  that  a 
statement  of  the  pleadings,  and  a  statement  of  facts,  which  was  inade 
under  the  direction  of  the  judges,  be  certified,  according  to  the  re- 
quest of  the  plaintiffs,  and  the  law  in  that  case  made  and  provided. 

The  case  was  submitted  to  the  Court,  on  printed  arguments,  by 
Mr.  Fogg  for  the  plaintiffs;  and  Mr.  Yerger  for  the  defendant' 

Mr.  Fogg  for  the  plaintiff. 

The  counsel  for  the  plaintiffs  admits  that  the  decisions  of  Uie  Su- 
preme Court  of  the  United  States  have  established,  '^  that  a  party 
giying  a  letter  of  guaranty,  has  a  right  to  know  whether  it  is  ac- 
cepted, and  whether  the  person  to  whom  it  is  addressed,  means  to 
give  credit  on  the  footing  of  it  or  not;''  and  hence  notice  that  it  is 
accepted  and  relied  upon,  must  be  given  in  a  reasonable  time,  to 
charge  him  who  makes  the  guaranty. 

This  is  undoubtedly  the  rule  when  the  contract  of  the  guarantor  is 
prospective,  and  intends  to  attach  to  future  transactions.  Until  the 
other  party  assents  to  and  accepts  the  guaranty,  it  is  a  mere  proposi- 
tion of  one  party,  to  which,  if  the  other  assents,  he  must  give  notice 
of  the  fa(5t  to  the  guarantor;  so  that  he  may  regulate  bis  course  of 
conduct  and  his  exercise  of  vigilance  in  regard  to  the  party  in  whose 
favour  it  is  given. 

The  contract  sued  upon  in  this  case  does  not  fall  within  the  fore- 
going principles.  It  was  not  a  prospective  promise  to  Adams, 
Cunningham  &  Co.,  intended  to  operate  upon  future  transactions, 
and  to  protect  credits  extended  to  Miss  Miller,  after  the  period  it 
came  to  their  hands.  William  A.  Williams,  to  whom  the  letter  was 
addressed,  was  appointed  the  agent  of  Miss  Miller  to  purchase  the 
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gooda  specified  in  the  letter;  and  he  was  also,  the  agent  of  Calvin 
JTonesy  the  defendant,  to  deliver  the  letter  of  guaranty  to  any  mer- 
chants of  New  York,  from  whom  Williams  might  think  proper  to 
purchase  the  goods*  The  deifeitdant  says:  '^  I  will  be  security  for 
the  payment,  either  to  you  or  the  merchants  in  New  York,  of  whom 
you  may  purchase;  and  you  may  leave  this  in  their  hands,  or  other- 
wise^ as  may  be  proper."  T-he  defendant  had  himself  annexed  to 
the  letter  the  list  of  articles  required;  he  knew  the  whole  extent 
of  his  obligation.  Prom  the  terms  of  the  lelier,  WilliaMs  had  no 
right  to  deliver,  or  the  merchants  to  receive  it,  except  to  cover  the 
actual  purchases  Williams  might  make.  The  delivery  of  the  letter 
and  purchase  of  the  goods,  were  intended  to  be  one  transaction; 
and  the  sale  and  delivery  of  the  gua]:anty,  were  dependent  acts  of  the 
same  date.  The  parties  so  acted.  The  clerk  of  the  plaintiffs  proves, 
<<  that  the  letter  was  exhibited  to  them,  to  ascertain  and  decide, 
whether  they  would  make  the  sale  upon  its  creditji  and  being  satis- 
fied with  the  goodness  and  responsibility  of  Calvin  Jones,  they  did 
sell  and  deliver  to  Elizabeth  A.  Miller,  through  her  agent  Williams, 
the  goods  ordered  by  the  letter;  and  the  said  Williams  did,  pursuant 
thereto,  at  the  time  of  such  sale,  leave  the. said  guaranty. or  security 
with  the  said  Adams,  Cunningham  &  Co."  What  Calvin  Jones  did 
by  his  ^ent,  was  equivalent  to  his  own  act;  through  Mr.  Williams, 
Jones  did  know  at  the  moment  the  letter  was  delivered,  and  became 
operative  in  the  hands  of.  the  plaintiffs,  the  nature  and  full  extent  of 
his  liability.  The  letter  of  authority  was  then  exhausted;  and  no 
further  credit  to  Miss  Miller  was  authorized  or  jntepded  by  the 
parties.  This  contract,  theVefore,  does  not  fall  within  any  of  the 
rules  laid  down  by  the  Supreme  Court;  and  no  further  notice  to 
Jones  was  necessary  than  that  which  was  within  the  knowledge  of 
bis  agent,  Williams. 

The  casexof  Duval  et  al.  v.  Trask,  12  Mass.  Rep.  154,  is  in  point 
The  court  there  say,  they  do  not  consider  the  promise  in  the'light 
of  a  conditional  undertaking;  so  as  to  require  a  demand  of,  or  dili- 
gence in  the  pursuit  of  the  original  contractor.  It  was  of  itself  an 
original  undertaking,  collateral  to  the  promise  of  the  vendee  as 
security;  but  not  liable  to  any  contingencies,  except  that  of  gross 
negligence  in  securing  the  debt,  by  means  of  which  the  loss  might 
be  thrown  upon  the  vendors.  See  also  the  case  of  Lawrason  v. 
Mason,  3  Cranch,  492,  and  that  of  D'Wolf  v,  Rabauds  et  aL,  490, 
500,  1  Peters'  Rep.  and  also  7  Cranch,  69. 
Vol.  XIL— 2  D 
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Mr.  Yerger  for  the  defendant 

The  defendant  Jones  was  sued,  as  a  guarantor  of  the  debt  of  Miss 
Miller,  and  the  only  question  raised  by  the  record  is,  whether  he 
was  entitled  to  reasonable  notice  from  the  plaintiffs  that  his  guaranty 
was  accepted  and  acted  on  by  them.  That  he  was  so  entitled  is 
settled  by  a  variety  of  adjudicated  cases,  particularly  by  the  cases  of 
Douglass  and  others  y.  Reynolds,  Byrne  ti  Co.,  7  Peters'  Rep.  113; 
Edmonson  ^.  Drake,  5  Peters'  Rep.  629;  Lea  v.  Dick,  10  Peters* 
Rep.  12;  Pickering's  Rep.  133;  1  Bailey's  South  Carolina  Rep. 
•20. 

This  case  cannot  be  distinguished  in  principle,  from  the  foregoing 
eases.  One  of  the  judges,  howerer,  in  the  court  below,  believed 
from  the  terms  of  the  guaranty,  that  Mr.  Williams  (the  person 
authorised  in  the  guaranty  to  purchase  the  goods)  was  the  agent  of 
the  guarantor,  and  that  in  such  case,  no  notice  was  necessary.  This 
view  of  the  case  would  make  Jones  the  principal  debtor,  instead  of 
Miss  Miller;  Williams  Would  in  such  event,  purchase  the  goods  for 
Jones,  and  not  on  Miss  Miller's  account;  which  is  contrary  to  the 
manifest  intention  of  the  parties. 

The  guaranty  on  its  face,  shows  th^t  Jones's  liability  was  only 
collateral.  It  shows  also,  that  Williams  was  to  be  the  agent  of  Miss 
Miller,  in  purchasing  the  goods.  The  guaranty  is  directed  to  Wil- 
liams; and  says,  ^  on  this  sheet  you  have  the  list  of  articles,  &c., 
which  you  were  so  good  as  to  offer  to  purchase  for  her.  I  will  be 
security  for  the.  payment,  either  to  you  or  the  merchant  of  whom 
you  will  purchase;  and  you  may  leave  this  in  their  hands,  or  other- 
wise, as  you  may  think  proper,"  &c.  Does  not  the  language  con- 
clusively prove,  that  Williams  was  Miss  Miller's  agent  in  buying 
the  goods^  He  was  to  buy  them  for  her,  not  for  Jones.  This  gua* 
ranty  was  not  of  an  existing  debt,  but  was  a  guaranty  for  goods  to 
be  advanced  to  Miss  M.,  afterwards;  whether  it  would  be  acted  on 
or  not,  or  whether  the  goods  would  be  furnished  by  any  one,  and  , 
by  whom,  Jones  could  not  tell  without  notice. 

In  Edmondson  v.  Drake,  5  Peters,  the  guaranty  was  addressed,  not 
to  the  party  who  was  to  be  benefited  by  it,  but  like  this  one,  to  third 
persons.  Through  the  agency  of  the  persons  to  whom  it  was  ad- 
dressed, the  goods  were  pmrchased  by  the  party;  but  the  credit  ivas 
given  to  the  guaranty,  by  the  merchants  who  furnished  them.  So 
in  this  case,  the  letter  of  guaranty  was  addressed  to  Williams,  he 
purchased  the  goods,  and  they  were  furnished  on  the  fidth  of  the 
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guaranty.  The  two  cases  are  preicisely  alike  in  this  respect;  ani  yet 
Chief  Justice  Marshall,  page  637,  says,  in  the  first  case,  <<  it  would  be 
an  extraordinary  departure  from  that  exactness  and  precision  which 
peculiarly  distinguish  mercantile  transactions,  which  is  an  important 
principle  in  the  law  and  usage  of  merchants,  if  a  merchant  should 
act  on  a  letter  of  this  character,  and  hold  the  writer  responsible, 
without  giving  him  notice  that  he  had  acted  on  it." 

If  Williams  was  the  agent  of  Jones  in  this  case,  were  not  Castillo 
and  Black  the  agents  of  Edmondson,  in  the  case  in  5  Peters;  and  if 
notice  on  that  account  was  not  necessary  inr  the  latter  case,  does  it 
not  inevitably  follow,  that  Chief  Justice  Marshall  was  wrong,  when 
he  expressed  his  surprise  that  any  person  should  doubt  that  it  was 
not  required  in  the  other. 

In  Douglass  v.  Reynolds,  7  Peters'  Reports,  the  Court  decided 
that  f^  a  party  giving  a  letter  of  credit,  has  a  right  to  know  whether 
it  be  accepted,  and  whether  credit  is  given  on  it  or  not:"  indeed, 
until  such  notice,  there  is  no  contract  The  Court  in  that  case  say, 
such  notice  is  most  material,  not  only  as  to  bis  responsibility,  but  as 
to  future  rights  and  proceedings.  It  may  regulate  his  course  of 
conduct,  and  his  exercise  of  vigilance  in  regard  to  the^party  in  whose 
favour  it  is  given." 

That  case  also  decides,  that  a  demand  of  payment  of  the  principal 
should  be  first  made,  before  the  guarantor  is  resorted  to.  The  gua- 
ranty in  that  case  was  stronger  than  this;  the  guarantors  bound 
themselves  jointly  and  severally  to  be  responsibly  for  all  advances^ 
&.c. 

The  principle  of  the  case  in  7  Peters,  is  applieable  to  continuing 
guarantors,  or*to  guarantors  of  a  single  transaction;  as  waa  decided  jn 
Lee  T.  Dick,  10  Peters'  Reports,  432.  The  Court  in  this  last  case, 
says:  '<  there  are  many  cases  where  the  guaranty  is  of  a  specific, 
existing  demand,  by  a  promissory  note,  or  other  evidence  of  a  debt, 
and  such  guaranty  is  given  upon  the  note  itself,  or  with  a  reference 
to  it,  and  recognition  of  it,  when  no  notice  would  be  necessary. 
The  guarantor,  in  such  cases,  knows  precisely  what  he .  guaranties, 
and  the  extent  of  his  responsibility.  But  when  the  guaranty  is  pro- 
spective, and  to  attach  upon  future  transactions,  and  the  guarantor 
uninformed  whether  his  guaranty  has  been  accepted  and  acted  upon, 
or  not,  the  fitness  and  justice  of  the  rule,  requiring  notice,  is  sup- 
ported by  considerations  that  are  unanswerable." 

It  is  believed  the  above  authorities  are  decisive  of  this  case. 
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Mr.  Justice  Stoet  delivered  the  opinion  of  the  Court 
This  cause  comes  before  us  upon  a  certificate  of  division  of  opinion 
of  the  judges  of  the  circuit  court  of  West  Tennessee.  The  plain- 
tiffs, Adams  and  others,  brought  an  action  against  the  defendant, 
Jones,  for  the  amount  of  certain  goods  supplied  by  them^  upon  the 
credit  of  the  following  letter  of  guaranty: — 

'<  Raleighy  September  25thi  1838. 
**Mm.  William,  A.  Williams: 

^SiB, — On  this  sheet  you  have  the  list  of  articles  wanted  for  Miss 
Betsey  Miller's  millinery  establishnyent,  which  you  were  so  very 
good  as  to  offer  to  purchase  for  her.  I  will  be  security  for  the  pay- 
ment, either  to  you,  or  to  the  merchants  in  New  York,  of  whom  you 
•ynay  purchase,  and  you  may  leave  this  in  their  hands,  or  otherwise, 
as  may  be  proper.  I  hope,  to.  your  favour  and  view,  will  be  added 
air  possible  favour  by  the  merchants,  to  the  young  lady,  in  quality 
and  prices  of  goods,  as  I  have  no  doubt  she  merits  as  much,  by  her 
late  knowledge  of  her  business,  industry,  and  pure  conduct  and 
principles,  as  any  whatever.  «  CALVIN  JONES.'' 

^  After  the  compliment  that  is  paid  me  abovd,  I  should  hardly  be 
willing  to  place  my  name  so  near  it,  was  I  not  told  it  was  necessary 
and  proper  the  merchants  should  Icnow  my  handwriting  generally, 
'and  particularly  my  sijpiature. 

"ELIZABETH  A.  MILLER.'' 

The  list  of  the  articles  was  appended  tt>  the  letter. 

Upon  the  trial  of  the  cau^  upon  the  general  issue  before  the  jury, 
it  occurred  as  a  question,  "  whether  the  plaintiffs  were  bound  to  give 
notice  to  the  defendant,  1;hat  they  had  accepted  oi' acted  upon  the  goa- 
ranty^  and  given  credit  on  the  faith  of  it."  Upon  which  question  the 
opinions  of  the  judges  were  opposed;,  and  thereupon,  according  to4he 
act  of  congress,  on  motion  of  the  plaintifis,  by  their  attorney,  ihe 
point  has  been  certified  to  this  Court  A  statement  of  the  pleadings, 
and  also  a  statement  of  facts  made  under  the  direction  of  the  judges, 
have  been  certified  as  a  part  of  the  record.  Some  diversity  of  opinion 
has  existed  among  the  judges,  as  to  ^e  true  nature  and  extent  of  the 
question  certified;  whether  it  meant  to  ask  the  opinion  of  this  Court, 
whether,  under  all  the  circumstances  disclosed  in  the  evidence,  any 
personal  notice  to  the  defendant,  or  any  other  notice  than  what  was 
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made  known  to*Wfllianii,  was  necessary  to  fix  tibe  liability  of  tbe  de- 
feodant;  or.  whether  it  meant  only  to  put  the  general  question  of  the 
necessity  of  notice  in  cases  of  guaranty.  If  the  former  interpretation 
were  adopted,  it  would  call  upon  this  Court  to  express  an  opinion 
upon  the  whole  facts  of  the  ca^y  instead  of  particular  points  of  law 
growing  out  of  the  same;  a  jM'actice  which  is  not  deemed  by  the 
majority  of  the  Court  to  be«6orrecty  under  the  act  of  cong^-ess  on 
this  subject  Aeiof  ISO^^ch*  Sly  sec  6.  The  latter  is  the  inter- 
pretation which  we  are  disposed  to  adopt;  and  the  question,  which, 
under  diis  view,  is  presented,  is,  whetW  upon  a  letter  of  guaranty 
addressed  to  a  particular  person,  or  to  persons  generally^  f(Nr  a  future 
credit  to  be  given  to  the  party  in  whose  favour  the  guaranty  is 
drawn,  notice  is  necessary  to  be  given  to  the  guarantor,  that  tlie  per- 
son giving  the  credit  has  accepted  or  aptedupon  the  guaranty,  and 
gifen  the:credit  on  the  fiuth  of  it  We  are  dl  of  dpinipn  that  it  is 
necessary;  and  that  this  is  not  now  an  open  question  in  this  Court, 
after. tfie  decisions  which  have, been  made  in  Russell  v.  Clarke, f 
Crmoen,  6$;  S^dmondsonT.  iDrake,  5  Peters'  Rep.  624;  Douj^ass  v. 
Hes^iolds,  7  Peters'  Rep.  IIB:  Lee  v.  Dick,  10  Peters,  482;  and 
agpttn  reeogujuied  at  the  present  term,  in  the  case  of  Reynolds  r. 
i>oqglasp.  It  is  in  itself  t  reasonable  rule,  enabling  the  guaralitpr  to 
knojir^the  nature  and  extent  of  his  liability;  to  exercise  due  vigilanoe 
in  guarding  himself  against  losses  wUich  mi|^t  otherwise  be  un- 
known  lo  iiim}  and  to  avail  himself  of  the  appropriate  means  in  law 
and  equity,  to  cpgipel  the  other  parties  to  discharge  him  from  future 
responsibility.  The  reason  applies  widi  still  greater  force  to  cases 
of  a  general  letter  of  guaranty;  for  it  might  otherwise  be  impracti- 
cable for  the  guarantor  to  know  to  whoin,  juid  under  what  circum- 
stances the  guaranty  attached;  and  to  what  period  it-  might  be  pnH 
tracied*  Transactions  between  the  other  parties,  to  a  great  extent 
might  from  time  to  time  exist,  in  which  credits  might  be  given,  and 
payments  might  be  made,  the  existence  and  due  appropriation  of 
which  might  materially  afiect  his  own  rights  and  security.  If, 
therefore,  the  question  were  entirely  new,  we  should  not  be  dis- 
posed to  hold  a  diiferent  doctrine;  and  we  think  the  English  deci- 
sions are  in  entire  couformity  to  our  own. 

It  is  highly  probable,  that  the  real  questions  intended  to  be  raised 
before  this  Court,  upon  the  certificate  of  division,  were,  whether 
upon  the  whole  evidence,  Williaikis  was  not  to  be  treated  as  the 
agent  of  tbe  defendant,  as  well  as  of  Miss  Miller,  in  the  procurement 
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of  this  o^it  from  the  plaintifiii;  and  if  so,  whether  the  knowledge 
of  Williams  of  the  credit  by  the  plaintiffs  to  Miss  Milleri  upon  the 
faith  of  the  gciaranty,  was  not  full  notice  also  to  the  defendant,  a^nd 
thtfs  dispensed  with  any  further  and  other  notice  to  the  defendant. 
These  were  matters  of  fact,  very  proper  for  die  consideration  of  the 
jury  at  the  trial;  andj  if  satisfactorily  established,  would  have  dis- 
pensed with  any  farther  notice:  but  are  by  no  means  matters  of  law 
upon  which  we  are  called,  on.  the  present  occasion,  to  give  any 
opinion. 

A  certificate  will  be  sent  to  the  circqit  court,  in  conformity  to  this 
opinion. 


Mr.  Justice  Baldwin  dissented. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  West 
Tennessee;  and  on  the  point  and  question  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  was  certified 
to.thiit  Court  for  its  opinion,  agreeably  to  the  act  Of  congress  in  sudi 
ease  made  and  provided;  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  the. opinion  of  this  Court,  ^That  the  plaintiffii 
were  bound  to  give  notice  to  the  defendant  that  they  had  accepted 
or  acted  upon  the  guaranty,  and  given  credit  on  the  fidlh  of  it'' 
Whereupor  it  is  now  here  adjudged  and  ordered  by  this  Court,  that 
it  be  so  certified  to  the  said  circuit  court 
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Thx  nim*SB  Stats^  upi^IiLAkts  v.  Wiuuic  Mna.s'  Heibs. 

A  gr%n%  tft  liad  ia  &wt  Floiidk  wm  |D«d«'  bj  the  govBtiwr,  before  t6e  oetvioii  gf 
FloiidE  Iqr  fi(p«iB  tn  lb«  United  Stetee,  oa  eooditioiii  whieb  were  not  perform^ 
bj  tbe  grantee  witbin  uie  time  limited  in  4be  gmnt ;  or  eny  esertiqae  mtde  by  bim 
lo  perform  tbem/  No  fuflkient  cenie  for  tbe  aon^perfomuuice  of  tbe  conditions 
bannn  been  tbown,  tbe  decree  ef  tbe  enpreme  court  of  Eaet  Floridi,  wbicb  oon-> 
Ibaied  t|ie  fnmt,"weef)iTerMd. 

APPEAL  ^m  the  superior  court  of  EM  Florid|i. 

Inr  the  mperior  court  of  Eiit  Florida,  thsiWidow  and  children^  heiift 
of  William  MH^  deceased^  preaontied  a  petition^  cluming  title  to  a 
tract  of  land,  aitilated  on  the  east  side  of  tbe  river  St  Johns,  at  a 
place  eddied  BufEdo  Bhiff,  abo^ilt  two  miles  below  tbe  former  jSantir 
tion  of  Pantsn  Leslie  and  Companj*  This  land  was  claimed  under  a 
{prant  df  Grovemor  Coppinger,  dated  St  Augustinef,  lOtb  April,  .1817. 

The  petition  of  William  Mills  to  Governor  Coppingerj  dated  1 7th 
March,  1817,  stated  that  he  was«n  inhabitant  of  Feroandina,  alid  that 
in  1805  h^  had  obtained 'permission  from  the  government  to  ere<^t  a 
water  saiiv  miU^  in  -the  jdace  called  Mulberry  Bninch,  neso*  the  head 
of  Matanxas  riyer,  the  certificate  of  which/was  mislaid;  aud  aft^^ 
erecting  the  buildings^  ih€j  were  burned  down  by  the  rebehr  in  a  se- 
dition which  took  place  in  the  year  1812:  and  wishing  to  build- 
another  saw  mill  east  of  the  river  St  Johns,  at  BufiGsilo  Bluff,  he  asks 
that  a  tract  of  two  miles  square  he  granted  to  him,  with  title  and 
ptojperty  tjiereto,  in  order  that  he  may  carry  his  purpose  into  effect^ 

Governor  Copjpinger,  on  the  10th  of  August,  1817,  granted  the  per- 
mission asked  for  by  the  petition,  to  erect  a  water  saw  mill  on  the 
river  St  lohns,  ob  the  east  side  thereof,' at  a  place  called  Buffalo 
Bluff;  under  the  express  conditiiMis,  that  until  he  carries  said  work 
into  effect,  this  grant  of  land  will  be  null.  ^It  being  well  under-. 
stood,  that  unless  the  said  machinery  be  built  and  erected,  within  the 
term  of  six  months,  this  favour  will  be  null,  and  of  no  vdue;  as  it 
^01  never  be  understood  to  have  been  granted  with  -any  other  view 
but  that  of  protecting  the  inhabitant  settiers,  and  stimulating  them  to 
industry,  for  the  known  advantages  which  result  from  it  to  Uie  pro- 
vince, and  consequentiy  to  the  interests  of  tiie  king.'' 
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The  claimants  afterwards  filed  a  supplementary  or  amended  pe- 
tition, in  which  they  state,  that  the  grantee  had  been  deterred  from 
making  the  improvements  mentioned  in  his  petition  to  Governor 
Coppinger,  by  Indian  hostilities,  and  by  threats  to  persons  and  their 
property,  by  hostile  Indians,  negroes  and  marauders;  and  they,  further 
state,  that  by  the  cession'of  Florida  to  the  United  States,  by  the  treaty 
of  22d  of  February,  1819,  they  were  further  prevented  making  the 
improvements,  as  it  was  uncertain  how  their  rig^hts  to  the  land  would 
be  affected  by  the  change  of  government 

The  answers  of  the  attorney  of  the  United  States  to  the  petition 
and'  the  amended  petition,  asserted  the  non-compliance  of  the  peti- 
tioner with  the  condition  of  the  grant;  and  as  to  the  amended  petitiony 
alleged,  as  to  the  dangers  of  proceeding  to  erect  the  mill,  that  if  any 
such  difficulties  existed  at  all,  they  existed  to  as  great  an  extent  at  the 
time  when  it  is  alleged  that  said  grant  was  made,  and  when  the  an- 
cestor of  the  claimant  took  upon  himself  the  performance  of  the  con- 
dition therein  mentioned;  as  at  any  time  since. 

Evidence  was  taken  by  both  parties,  and  the  claim  of  the  pe- 
titioners was  confirmed  by  the  superior  court  of  Florida,  at  July 
term,  1837.    The  United  States  prosecuted  this  appeal. 

The  case  was  argued  by  Mr.  Butler,  attorney  general  for  the  United 
States.    No  counsel  appeared  for  the  appellees. 

Mr.  Justice  Watnb  delivered'  the  opinion  of  the  Court: 
This  is  an  appeal  fropfi  a  decree  of  the  superior  court  of  E^st  Flo- 
rida, confirming  aland  claim. 

It  differs  only  from  the  case  of  the  United  States^v.  Z.  Kings- 
ley,  decided  by  the  Court  at  this  term ;  in  this:  that  the  conditions 
upon  which  the  appellee  was  to  have  a  property  in  the  land  petitioned 
for,  was  limited  to  performance  within,  six  months  from  the  date  of 
the  gbvernor's  decree.  It  was  not  performed.  Nor  was  any  attempt 
made  to  perform  it  by  the  appellee  in  his  life-time^  or  by  his  Fepr&- 
seAtatives  after  his  death.  No  sufficient  cause  for  non-performance 
is  shown  within  the  time  limited,  nor  afterwards;  to  bring  it  within 
those  rules  of  justice  and  equity,  which  this  Court  has  said,  shall  be 
applied  in  its  construction  of  the  8th  article  of  the  treaty  of  February, 
1819,  with  Spain;  on  its  consideration  of  grants  made  upon  condition. 
For  the  reasons  stated  in  the  case  of  Kingsley,  the  Court  is  of  opinion 


Digitized  by 


Google 


JANUARY  TERM,  1838.  217 

[United  States  ▼.  MUle*  Hein.] 
that  the  decree  of  the  court  below  in  this  case,  should  be  reversed, 
and  it  was  ordei*ed  accordingly. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  superior  court  for  the  district  of  East  Florida,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  the  opinion  of  this  Court, 
that  the  petitioner  has  not  fulfilled  the  condition  of  the  grant;  and  Ihat, 
therefore,  the  grant  6r  concession  is  null  and  void ;  and  that  the  pe- 
titioner has  no  right  or  title  to  the  land.  Whereupon,  it  is  now  here 
decreed  and  ordered  by  this  Court,  that  the  decree  of  the  said  supe- 
rior court,  in  this  cause,  be,  and  the  same  is  hereby  reversed  and 
annulled;  and  that  this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  superior  court,  with  directions  to  enter  a  decree  in  confor- 
mity to  the  opinion  of  this  Court 
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Mons  E.  LxYTi  appsllaitt  t.  FxsvrAirDo  ds  la  Maza  Asms- 

DOHDiO  AHD  JlTAH  DC  ENTBALOOy  APFXI«LXEft. 


!■  Um  fmitrior  ^ooit  of  East  Floridt,  the  eomplaiiniit  filed  a  bill  elaininf  < 
■atum  fi>r  the  oon-perforiDaiice  of  eartain  contraeta  for  the  aala  of  lamia  in  ] 
Florida,  rofarring  to  the  contracts ;  the  contents  of  which  are  stated  to  be  set  oat 
hi  the  bill  of  the  complainant,  which  was  replied  to  by  the  defei|dants.  Tbe.coii- 
tncts  fi^ere  not  proved  in  the  cattse  bj  teetiniony ;  nor  was  the  pon-'prodnctioB  of 
them  doljr  aeebmited  for,  on  aeoondaxy  evidence  of  the  oontents  thereof}  as  far  as 
practicable;  given. before  the  soperior  court  The  Supreme  Court,  for  this  defect 
and  imyeiffecUon  in  the  proceedings,  had  not  sufficient  evidence  before  them  to 
fbund  any  final  and  satisfactory  decree.  The  decree  of  the  court  of  appeals  of 
East  Floridai  and  the  decree  of  the  superiofr  court  of  Kast  Florida,  was  t  lerefbre 
reversed,  and  the  cause  remanded  to  the  court  of  appeals,  to  allow  the  pleadings 
to  be  amended,  and  the  documents  refbrred  to,  or  the  contents  of  the  same,  to  be 
dulv  authenticated  and  proved,  &c. 

APPEAL  from  the  court  of  appeals  of  Florida. 

This  case  wa^  argued  oq  the  jnerits  by  Mr.  Preston  and  Mr. 
Thdrnpson,  for  the  appellant;  and  by  Mr.  Jones  for  the  defendant 

The.  Court  considered,  that  a  certain  contract  betweep  the  appel- 
lant and  Fernando  de  la  Maza  Arredondo,  of  22d  January,  1892,  and 
a  contract  between  the  complainant  and  Joseph  M.  Arredondo,  of 
13th  July,  1624,  which  had  been  referred  to  in  the  proceedings  in 
the  courts  below,  and  which  were  not  in  the  record,  were  necessary 
to  the  decision  of  the  cause,  made  the  following  order;  which  was 
delivereil  by  Mr.  Justice  Watns. 

The  Court  has  had  this  case  under  frequent  cprilniltation  since  die 
argument  of  it,  and,  as  there  i^  much  diversity  of  opinion  among  ihe 
judges,  in  regard  to  the  effect  which  the^^ontract  of  the.22d  January, 
1822,  between  the  complainant  and  Fernando  M.  Arredondo,  junior, 
and  also  in  regard  to  the  efiect  which  the  contract  of  the  13th  July, 
18ii4,  between  the  complainant  and  Joseph  M.  Arredondo,  would 
have  upon  the  rights  and  equities  of  the  parties;  and  it  being  con- 
sidered, from  the  manner  the  complainant  has  set  out  tho9e  con- 
tracts in  his  bill,  and  from  the  manner  they  are  replied  to  by  the 
defendant,  Arredondo,  thai  they  are  substantially  exhibits  ii\  the 
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cause,  which  ahOuld  have  been  luinexed  by  the  complainant  to  bia 
bill;  and  Which  the  superior  court  of,  the  eastern  district  of  Florida 
mighl  'i^^'e  called  for  before  it  proceeded  to- make  any  decree  in  the 
cause;  it  is  ^  *«rmined  by  this  Court,  without  giving,  any  opinion 
upon  the  decisim  of  the  court  of  appeals  of  Florida  in  the  cause,  to 
reverse  that  decree,  and  also  to  reverse  the  decree  of  the  superior 
court  of  East  Florida,  in  the  cause  upon  which  it  was  carried  up 
.  by  appeal  to  the  court  of  appeals:  and  both  of  the  same  are  hereby 
reversed:  and  the  Court  remands  the  cause  for  further  proceedings; 
making  it  obligatory  upon  the  complainant  to  produce,  on  the  triaU 
the  contracts  of  the  22d  January,  1822,  and  that  of  the  Idth  July, 
1824,  or  satisfactorily  to  account  for  the  same:  with  liberty  to  the 
parties  in  the  cause  to  use,  on  such  trial,  the  evidence  already  taken, 
and  to  adduce  such  other  evidence  as  either  may  offer  in  proof  of 
their  respective  equities;  and  to  amend  their  bills  and  answers:  in- 
cluding any  answer  which  the  defendant,  Entralgo,  may  oBer  to 
make  to  the  complainant's  bill;  upon  such  terms  as  the  court  below 
may  impose,  upon  any  application  made  by  Entralgo  or  his  counsel 
to  set  aside  the  order,  pro  confesso,  against  him. 

This  cause  came  on  to  be  heard  on,  the  transcript  of  the  record 
from  the  court  of  appeals  for  the  territory  of  Florida,  and  was  argued 
by  counseL  On  consideration  whereof,  it  is  the  opinion  of  this 
Court,  that  the  contract  of  22d  January,  1822,  between  the  com- 
plainant and  F.  M.  Arredondo,  Jr.,  and  also  the  contract  of  13th 
July,  1824,  between  the  complainant  and  F.  M.  Arredondo,  from 
the  manner  in  which  they  are  set  out  in  the  bill  of  complainant  and 
replied  to  by  the  defendant,  are  such  exhibits  as  ought  to  have  been 
annexed  by  the  complainant  to  his  bill  in  the  superior  court  for  the 
district  of  East  Florida,  and  ought  to  have  been  pi^ved  as  evidence 
in  the  cause,  or  the  non-production  thereof  duly  accounted  tor.  and 
secondary  evidence  of  the  contents  thereof,  as  far  as  practicable, 
given,  before  the  superior  court  of  the  territory  of  Florida  proceeded 
to  render  any  decree  in  the  premises:  that  for  this  defect  and  imper- 
fection in  the  proceedings,  this  Court  have  not  sufficient  materials 
before  them  whereon  to  found  any  final  and  satisfactory  decree;  add 
that  justice  requires  that  the  cause  should  be  opened  in  the  court  Iv;- 
low  for  further  proofs,  as  well  in  regard  to  the  documents  aforesaid, 
as  in  regard  to  any  other  evidence  which  may  further  establish  the 
merits  of  the  case  on  either  side.    It  is,  therefore,  ord^ed  adjudged 
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fuifi  decreed  by  this  Court,  that  the  decree  of  the  said  court  of  appealt 
of  the  territory  of  Florida,  and  also  the  decfee  of  the  superior  court 
of  the  said  territory  be,  and  they  are  liereby  reversed  and  annulled. 
And  it  is  further  ordered,  adjudged  pnd  decreed  by  tliis  Courts  that 
tn0  cause  be  remanded  to  the  said  court  of  appeals,  with  directions 
to  allow  the  pleadings  in  the  said  cause  to  be  amended  by  the  parties; 
the  documents  aforesaid,  or  the  contents  thereof,  to  be  duly  authen* 
ticated  and  proved;  and  such  other  proceedings  in  the  cause  to  be 
had  as  to  justice  and  equity  shall  appertain.  And  the  said  court  of 
appeals  is  either  to  cause  such  further  proceedings  aforesaid  to  be  had' 
before  itself,  or  the  cause  reminded  to  the  said  superior  court  for  the 
same  purposes,  as  the  one  or  the  other  course  may  be  proper,  or  may 
be  required  by  the  constitution  of  the  said  courts,,  and  the  laws  and 
practice  appertaining  thereto.  And  it  is  also  decreed  that  each  party 
pay  his  own  costs  in  this  Court 

Mr.  Justice  Baldwin  dissented. 
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N.  RdGEBS  &  S0N89  PLAINTIFFS  IN  EBROR  V.  JaMES  BaTCHELOB  ANP 
OTHBBSy  ADMINI8TBATOB8  OF  AbBL  H.  BvCKH0X.T8y  DEQEA8ED. 

An  action  of  debt  was  instUnted  iu  the  district  court  of  the  United  Statee,  on  an 
obligation  under  the  hands  and  seals  of  two  persons.  The  action  was  against  one 
of  the  parties  to  the  instrument. '  The  laws  of  Mississippi  9II0W  an  sction  on  liuch 
an  ihstramant  to  be  maintained  against  onu  of  the  parties  only. 

The  funds  of  a  partnership  cannot  be  rigbtfullj  applied  bj  one  of  the  partners  to 
the  discharge  of  his  own  separate  pre-existing  debts,  without  the  ucpress  or  im^ 
plied  assent  of  the  other  parties ;  and  it  makes  no  dlfierence,  in  such  a  case,  that 
the  separate  ore^ittir  had  no  knowledge  at  the  time  of  the  fact  of  the  fnnd  being 
partnership  property. 

Whatevef  acta  are  done  by  any  partner,  ib  regard  to  partnership  property  or  con- 
tracts,  beyond  the  scope  and  objects  of  the  partnership ,  must,  in  general,  to  bind 
the  partnership,  be  derire^  from  some  further  authority  express  or  impiied,  con- 
ferred upoi^soeh  peitner,  beyond  that  resolting  ftom  his  character  as  partner. 

The  authority  of  each  partner  to  dispose  of  the  partnership  fnnde»  etriotly  and  nght- 
fully  extends  only  to  the  business  and  transactions  of  the  partnership  itself;  and 
any  disposition  of  those  funds  by  any  partner  beyond  such  purpose,  is  an  excess  of 
his  authority  as  partner;  and  a  misappropriation  of  those  funds  for  wMeh  the  part- 
ner is  responsible  to  ^e  partnerabip :  though  in  the  cas^  of  bona  fide  purchasers, 
without  notice,  for  a  yaloable  consideration,  the  partnership  may  be  bound  by  the 
%cts  of  one  partner. 

If  one  partner  write  a  letter  in  his  own  name  to  his  creditor,  referring  to  the  con- 
cerns of  the  partnership,  and  his  own  priTate  debts,  to  those  to  whom  the  letter  is 
addreseed;  the  letter,  not  being  written  in  the  name  of  the  firm ;  it  cannot  be  pre- 
sumed that  the  other  partner  had  a  knowledge  of 'the  contents  of  the  letter,  and 
sanctioned  them.  Unless  some  proof  to  this  effect  was  given,  the  other  partner 
ought  not  to  be  bound  by  the  contents  of  the  letter. 

IN  error  from  the.  di8trict  court  of  the  United  States  for  the  District 
of  Mississippi. 

In  the  district  court  of  Mississippi  an  action  of  debt  was  instituted 
on  ail  obligation  executed  on  the  first  day  of  January^  18d4y  by  which 
John  Richards  &  A.  H.  Buckholts  promised,  under  their  respective 
hands  and  seals,  to  pay  to  N.  Rogers  &  Sons,  on  the  first  day  of 
April,  1824,  three  thousand  two  hundi^  and  eighty-eight  dollars, 
with  interest  from  the  date. 

The  defendant,  Abel  H.  Buckholts,  pleaded  payment,  and  there 
was  a  general  replication.  After  a  trial  and  verdict  for  the  defendant, 
in  1833,  and  a  new  trial  granted,  the  cause  was  again  tried  in  Feb- 
ruary, 1836;  the  administrators  of  A.  H.  Buckholts  having  been 
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brought  in  after  his  decease;  and  a  Verdict  was  again  Ibund  for  the 
defendant:  the  jury  at  tlje  same  time  having  certified,  that  the  plain- 
tiffs, N.  Rogers  &  Sons,  were  indebted  to  the  estate  of  A.  H.  Buck*, 
holts,  the  sum  of  one  thousand  eight  hundred  and  twehtx-six  dollars. 

A  bill  of  exceptions  was  taken  by  the  plaintiffs  to  tiie  charge  of 
the  Court;  and  judgment  having  been  rendered  on  the  verdict  for  the 
defendants;  the  plaintiffs  prosecuted  this  Writ  of  error.  The  bill  of 
exceptions  stated,  that  on  the  trial*  of  the  cause  the  defendants  set  up 
offsets  to  the  demand  of  the  plaintifb.  They  were  contained  in  an 
account  made  up  to  April  1st,  1830;  and  show  a  balance  due  to  John 
Richards  &  Co.,  which  firm  was  composed  of  John  Richards  and 
Abel  H.  Buckholts.  The  balance  due  was  one  thousand  five  hun- 
dred and  forty-one  ddlars.  The  accounts  credit  N.  Rogers  &  Sons, 
the  plaintiffs,  with  the  amognt  of  the  note  'for  which' the  suit  was 
instituted,  and  with  interest  on  it  for  six  years,  amounting  to  four 
thousand  eight  hundred  and  sixty-six  dollars;  and  charges  sever^ 
items  as  payments  to  the  plaintiffs,  with  interest  on  the  same,  show- 
ing the  balance  of  one  thousand  five  hundred  and  forty-one  dollars. 

Two  items  on  the  debit  side  of  the  account  were,  made  the  subject 
of  controversy,  vis.:  a  charge  of  one  thousand  four  hundred  and  fifty 
dollars,  received  from  Lambert  &  Brothers,  on  the  4tih  of  Septem-' 
ber,  1625;  and  a  charge  of  three  thousand  dollars,  under  date  of 
January,  1827,  for  John  Richards^  acceptance  of  the  draft  of  N. 
Rogers,  &c 

The  account  was  stated  as  follows: 
Dr.  N.  Rogers  &  Sons>  in  account  current  (account  to  April 

Ist,  1830,)  with  John  Richards  &  Co.  Cr. 

The  debits,  among  others,  were: 

1825.  Sept  4.  To  ca9h  from  Lambert  &  Bro's,  1BH50.46 
Interest  on  the  same  530.62 


1827.  To  acceptances  of  your  draft  on  John 

Richards  &  Co.  payable  at  6  mo.         3000 
Interest,  800 


111981.08 


#3800 


The  credits  were: 

1827.  April  10.  By  amount  of  John  Richards  &  A.  H. 

Buckholt's  note  due  this  day,  03325.25 

Interest  on  same,  6  years,  1541.06 
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In  sapj^rtof  thii  set-off,  th&defendahts  relied  upon  the  testimony 
of  one  Rowan,  who  testified  that  some  time  in  the  year  1830,  he  was 
requested  by  Buckholts  to  be  present  at  a  conversation  he  expected 
to  have  at  his  ofSce,  with  a  Mr.  Rogers,  (a  member  of  the  firm  of 
Rogers«&  Sons,  as  he  understands,)  relative  tb  their  accounts,  and 
requested  him  to  note  down  and  recollect  the  conversation;  that  some 
time  after  Rogers  camei.into  the  oflSce,  and  ^  conversation  ensued 
relative  to  their  accounts;  that  the  accounts,  before  them  were  ac- 
counts made  out  by  Rogers  &Sons,  between  themselves  ^d  Ri shards 
&  3uckholts,  and  John  Richards  &  Co.  and  John  Richards,  and  Lam- 
bert &  Brothers,  in.  account  with  John  Richards  &  Co.  Richards*  and 
Buckholts,  and«  John  Richards,  and  an  account  made  out  by  Bock- 
holts,  between  Richards  &  Buckholts,  and  Rogers  &  Sons:  that  in 
their  conversation  relative  to  those  accounts,  Buckholts  asked  Rogers 
if  the  several  items  charged  in  his  account  had  not  been  reoeive«' 
and  Rogers  admitted-  they  had  been;  that  aknong  other  items  so  ad- 
mitted, was  the  item  charged  in  the  account  of  offset!,  filed  under  the 
plea  of  payment  of  one.thousand  four  hundred  and  fifty  dollars  and 
forty-six  cents,  and  the  item  of  three  thousand  dollars. 

The  witness  stated,  that  in  their  conversation  about  the  one  thousand 
four  hundred  luid  fifty  dollars  and  forty-six  cents  *cem,  Rogers  ad- 
mitted that  sum  had  been  received  by  Rogers  &  Sons,  from  Lambert 
&  Brothers,  in  New  York,  and  was  part  of  the  proceeds  of  seventy- 
four  bales  of  cotton,  shipped  by  Richards  &  Buckholts  to  Lambert  & 
Brothers.  That  very  little  wis  said  about  the  item  of  three  thousand 
dollars;  the  witness  recollected  nothing  more  but  an  admission  that 
it  had  been  received.  That  something  was  said  between  Buckholts 
and  Rogers  about  the  right  to  apply  moneys  to  the  payment  of  John 
Richards'  private  debts;  Buckholts  contending  Rogers  had  no  right 
to  do  so,  and  Rogers  that  he  had :  but  which  particular  item  of  pay- 
ment witness  did  not  understand.  This  was  all  the  evidence  intro- 
duced by  defendants  in  support  of  the  above  two  items  of  one  thou- 
sand four  hundred  and  fifty  dollars  and  forty  cents,  and  three  thou- 
sand dollars.  The  said  witness  furdier  testified,  that  he  had  under- 
stood the  said  John  Richards  had  once  failed,  before,  he  went  into 
partnership  with  the  said  Buckholts.  No  other  witness  was  intro- 
duced on  the  part  of  the  defendants.-  The  defendants  admitted,  that  in 
the  account  made  out  by  Buckholts  between  Riphards  &  Buckholts, 
and  Rogers  &  Sons,  abovementioned,  about  which  the  said  conversa- 
tion between  Buckholts  and  Rogers  took  place;  that  the  item  of  tfiree 
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thousand  dollars  was  charged  hy  Buckholts,  in  his  said  account,  as 
a|i  item  received  upon  a  bill  of  exchange,  drawn  in  1825/ by  Roger* 
&  Sons  on  John  Richards  alone. 

The  plaintiffs  then  introduced  a  *  letter  from  John  Richards  to 
them,  dated  Natchez,  June  6th^  1825|  of  which  the*  following  are 
extracts : 

<<  To-day  we  have  amount  of  sales  of  all  the  cotton  we  own, 
(except  half  interest  in  seventy-eight  bales  gone  to  England)  which 
wad  sold  by  Messrs.  Lambert  in  New  York,,  at  twenty  cents,  sub* 
ject  to'  benefit  of  half  profits,  without  being  accountable  for  any 
loss;)  which,  although,  bought  lately,  nearly  netted  twenty  per  cent 
Our  profits  on  cotton  will  he  from  four  to  five  thousand  dollars;  and 
our  business  is,  I  think,  prospering.  The  following Js  about  the  jwy* 
nxenta'  we  have  left  in  the  hands  of  Messrs.  Lambert,  Brothers.  & 
Co.,  to  be  divided  between  you  and  them : 

Part  sales  of  seventy-eight  bales  of  cotton,  about      -         -      $2800 

Foster  &  Steel's  notes, -        4250 

My  three  notes, ,-         1500 


This  intended  to  pay  my  own  debts,       -         -         :         ^8550 


On  account  of  John  Richards  &  Co. 

The  half  profits  of  seventy-eight  bales  of  cotton,  gone  to 

England,  which  I  hope  may  be i^I500 

J.  R.  &  Co.'s  notes,  due  next  winter,  at  New. Orleans,        -:         1500- 


23000 


^^  This  day,  sent  to  New  Orleans  six  hundred  and  fifty-four  dollars 
and  fifty-five  cents,  to  purchase  exchange  on  New  York,  which  will 
be.  forwarded  as  soon  as  received,  to  gp  to  the  payment  of  J.  R.  & 
Co.'6  debt  to  you  and  Messrs.  Lambert,  Brothers  &  Co.  With  these 
payments  I  hope  you  will  be  satisfied  until  next  winter.  I  have 
hopes  of  selling  my  private  residence,  at  a  sacrifice  of  two  thousand 
five  hundred  dollars,  which  will  be  sent  to  you  as  soon  as  realized. 
I  have  a  prospect  of  getting  for  it  nine  thousand  dollars." 

The  plaintiffs,  by  their  attorney,  requested  the  court  to  charge  the 
jury :  First,  that  the  defendants  are  not  entitled,  upon  the  evidence 
before  them,  to  the  item  of  one  thousand  four  hundred  and  fifty  dol- 
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lars  and  forty  cents^  as  an  ofTset  t6  the  plaintiffs  claim.  Second^  that 
the  defendants  are  not  entitled,  upon  the  evidence  before  the  jury,  to 
the  item  of  three  thousand  dpUars,  as  an  offset  Which  charge  the 
court  refused  to  give;  and  thereupon,  the  defendants  requested  the 
court  to  charge  as  follows :  First,  that  if  the  jury  believe  the  offset 
of  one  thousand  four  hundred  and  fifty  dollars  was  thr.  proceeds  of 
cotton  of  Richards  &  Buckholts,  or  John  Richards  &  Co.,  shipped  on 
their  joint  accounts,  then  it  is  a  legal  offset  to  a  joint  debt;  and  can-, 
not  be  applied  to  the  individual  debt  of  John  Richards,  without  proof 
that  Buckholts  was  himself  consulted,  and  agreed  to  it  Second,  fliat 
if  the  jury  believed  that  the  draft  of  three  thousand  dollars  was  paid 
by  Richards  &  Buckholts,  or  John  Rij^hards  &  Co,,  or  out  of  the 
effects  of  either  ot  those  firms,  ioith  the  knowledge  of  Rogers  ft 
Sons,  thcfh,  in  law,  it  is  a  legal  offset  to  the  joint  debt  of  said  Rich- 
ards &  Buckholts,  or  John  Richards  &  Co.,  and  cannot  be  applied  to 
the  private  debt  of  either  partner,  without  the  consent  of  the  other 
partner.  Third,  that  the  letter  of  John  Richards,  read  in  this  ease^ 
is  not  evidence  against  Buckholts;  unless  the  jury  believe  that  Buck^ 
holts  knew  of  the  letter,  and  sanctioned  its  contents;  (whiich  tetter 
is  the  one  beforementioned  in  this  bill  6f  exceptions.)  Which  charge 
the  court  gave  as  requested. 

To  which  decision,  in  refusing  to  charge  as  requested  by  the 
plaintifb,  and  in  charging  as  requested  by  the  defendants,  the  plain- 
tiffs excepted.  The  defendants  remitted  five  hundred  and  sixty  dol" 
lars;  part  of  the  debt  certified  by  the  jury. 

The  case  was  argued  by  Mr.  Butler,  for  the  plaintiffs  in  error; 
and  by  Mr.  Hoban  and  Mr.  Key,  for  the  defendants. 

Mr.  Butler,  for  the  plaintiffs  in  errop^  stated  that  Mr.  Richards  before 
his  partnership  with  Buckholts,  became  largely  indebted  to  N.  Rogers 
&.  Sons  in  the  business  of  shipping  cotton.  Afterwards,  in  1825,  the 
firm  of  Richards  &  Co.  shipped  seventy-eight  bales  of  cotton  to  Lam- 
bert &  Brothers;  tod  the  proceeds  of  the  shipments  were,  according 
to  the  directions  of  the  shipi)ers,  paid  over  to  the  plaintiffs  in  error: 
and  of  this  amount  fourteen  hundred  dollars  were,  according  to  the 
directions  of  the  letter  from  Richafds,  placed  to  the  credit  of  Rich- 
ards. The-judge  of  the  district  court  charged  the  jury,  that  unless 
Buckholts  had  been  consulted  about  this  application  oif  the  funds^and 
Vol.  XlL—2  F 
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1^4  ais6Dted  to  it,  the  apjHroprUtion  could  not  be>  sustaioed;  On 
whom  doM  tko'  burthen  of  proof  lie^  to  show  the  odier  partiieE  did 
]M>I  conseht?  It  .should  fall  upon  the  partner.  After  the  property, 
^n  partnl^^p  is  sold.  One  partncfV  may  t^ike  part  of  the  proceeds,  of 
ttie  sale  1^  pay  his  debt;  imd  the  credl^  to  Whom  the  pajrlneot 
)g  made  may  rbtain  the  money,  if  he  does  not  know  the  partner  bad 
objected  to  tiie  appropriation. 

The  insb^'ctions  given  by  the  judgia  to  the  jury,  were  therefore 
erroneous.  Cited  Harrison  y.  Stbrryy.5,  Cranch,  289;  Winshlp  y. 
ioti^  6  Peteirsy  509^13  Ea«t^  175. 

Aa  to  the  item  of  ihreb  thousand,  dollars^  Mr.  Butl^  contended 
tfi4t  ibis  gr^w  out  of  a  Anit  <iraWn>  by  the  plainti£b  on  John  Rich- 
ardaalpMt  7ohn  ftichards  accepted  tiie  bill^  and  xtWkB  paidw^i^ 
at  iMtotity.  The  account  charges  thi«f-as*^biir  acceptance;''  but 
this  was  not  the  £tot»  The  e^dence  shows  that  the  bUl'  was  drawn 
<^tk  John  RicbttHlsy  ^ind  the  drawcunt^  had  no*  right  tO  know  it  was 
piid'  <iut  of  the  partnersbif^  fimds.  There  ia  nothing  to  show  they 
did  know  this.  Cited  8  Starkie's  Ev.  fiS^SS;  note;  b.  John.  Rep;. 
500;  Walden  v.  Shdbome,  15  John.  409;  8  Pick.  5.  The  whole  of 
the  case  deptedfs,  on  the  good  faith  of  the  transaction..  The  judge 
did  not  leave  the  que«tion  of  good  faith  to  the  jury;  but  laid  dowib 
the  proposition,  that  the  fact  of  the  partnership  pro|>erty  baring  been 
taken  to  pay  the  acceptance,  was  sufficient  to  prevent  the  plaintifls 
recovering.^ 

The  cases  on  which  the  counsri  for  the  defendants  *rdy  are  cases 
of  guaranty; 

There  has  been  great  neglect  On  the  part  of  Mr.  Buckholts  in  not 
having  given  notice  that  the  acceptance  of  the  draft  on  Richards  was 
not  to  be  charged  to  hinu  The  transaction  was  in  1885;  and  there, 
is  no  evideniee  that  objection  to*  the  credit  of  the  saine  to  Bichaxda 
alone,  was  made  until  long  afterwards.  Ail  ^^  cases  which  have 
been  cited,  are  cases  where  ol^ections  were  immediately  made,  and 
eommunicated. 

In  reference  *to  the  one  thousand  four  hundred  and  fifty  dollars, 
the  credit  must  have  been  given  in  the  bookii  of  the  plaintifls-in 
error,  in  1825;  and  n6  objection  to  this  credit  was  m^e  until  1880. 
Citdd  7  Cran^h,  147;  8  Barnwell  &  Alderton,  678. 

Mr.  JHoban  and  Mr.  Key,  for  the  defendant;  said  the  question  p^ 
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sented  in  this  case  ia,  whether  one  partner  has  a  right  to  pay  hia 
separate  debts  out  of  the  partnership  effects*    The  letter  from  RlcIk 
arda  shows  that  h^  was  using  the.  partnership  property  for  that 
purpose. 

The  charge  of  the  court  is,  that  one  partner  cannot  appropriate 
the  property  of  die  partnership  for  such  a  purpose^  without  the  ap- 
probation of  his  partner.  Such  an  appropriation  is^  per  s^  firandu- 
lent  If  it  is  known  to  be  parinenhip  property ,  by  the  priyaie 
creditor,  it  is  fraudulent  in  him  to  receive  it  1  Eaat,  51;  7  Wen* 
4til,S2S.  All  this  wa3  matter  for  the  j^vy;  and  they  have  passed; 
upon  it  '6n  two  trials,  and  always  in  favour  of  the  defendanra. 

The  burthen  of  proof  is  altogether  on  the  j>arty  Who  receivea  part- 
nership property,  for  his  oWn  benefit;  in.  a  transaction  with  one  pait- 
ner  only.  Cited  Colyer  on  Partnership,  879;  Dobb  v.  Halsey,  16 
John.  Rep.  34;  1  Wendell,  531.  In  En^and.  it  never  was  contend- 
^  that  partnerahip  property  could  be  ttfken  to  pay  a  partoership- 
debt,  without  the  knowledge  and  consent  of  the  otii6r  j^rtner,  ex* 
pij^ssly  given  or.' well  known.  6  Wendell,  55);  19  Jonn.,  1.57j-^5. 
Cowan,  489j  2  Caines'  Rep.  246;  3  Wenddl,  415. 

Mr.  Juatice  Stort  delivered  the  opinion  of  the  Court 
This,  cause  comes  before  us  on  a  writ  of  error  to  the.  district  court  of 
the  district  of  MississippL  The  original  action  wasrdebt;  brought -by 
the  plaihtiffs  in  error,  (Rogers  &  Sbnc^)  against  Abel  H.  Biickholts, 
upbh.  the  following  writing  obligatory, — ^^^  Natchez,  MiBsissippi,* 
03288  03.  On  the  first  day  of  April  next,  we  pn^mise  co  pay  N; 
Rogers  &  Sons^ororder,  thr^  thousand  two  hundred  and  eighty- 
eight  dollars  Jhree  cents,  v^ue  received,  with  interest  from  date. 
Witness  our  hands  and  seals,  this  .first  day  of  January,  1824;  Jno. 
Richards,  [seal.]  A.  ft.  Buckholts^  [seal.]''  Upon  such  an  instru- 
ment, by  the  laws  of  Mississippi,  one  of  the  parties  may  be  sued 
alone;  and  accordingly,  Richards  was  no  party  to  the  suit  Upon 
the  plea  of  pftyment,  issue  was  joined;  and,  pending  the  proceedings, 
Buckholts  died,  and  his  administrators  were  made  parties;  and  upon 
th^  trial,  a  verdict  was  found  for  the  defendants,  for  the  sum  Of  eigh- 
teen hundred  and  twenty-six  dollars  and  seventy-four  cents,  being 
the  balance' due  to  them  upon  certain  set-oA  set  up  at  the  trial.  A 
bill  of  exceptioDS  was  taken  at  the  trial  by  the  plaintitfs;  and  judg- 
ment having  passed  for  the  defendants,  the  present  writ  of  errorhas 
been  brought' (o  revise  that  judgment 
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By  the  bill  of  exceptions,  it  appears,  that  the  defendants  aet  up  a9  a 
set-offy  an  account  headed  '<  Dr.  Messrs.  N.  Rogers  &  Sons  in  account 
current  to  first  of  April,  1830,  with  John  Richards  &  Co.  Cr./'  on  the 
debit  side  of  which  account  were  the  two  following  items,  which 
constituted  the  grounds  of  the  objections  which  have  been  made  at 
the  argument; — ^^To  cash,  ^1450  46."  <<Toour  acceptance  of 
your  draft,  payable  at  six  months,  jSSOOO."  To  support  their  case, 
the  defendants  offered  the  testimony  of  one  Rowan;  who  testified  to 
a  conversation  had  in  his  presence,  in  the  year  1830,  between  Bifkk- 
holts  and  one  of  the  plaintiffs,  relative  to  their  accounts;  that  the 
accounts  then  before  them  were  accounts  made  out  by  Rogers  &. 
Sons,  between  themselves  and  Richards  &  Buckholts,  and  John 
.Richards  &  Co.,  and  John  Richards  &  Lambert  &  Brothers  iii  tfic^ 
count  with  John  Richards  &  Co.  Richards  &  Buckholts,  and  John 
Richards;  and  an  account  made  out  by  Buckholts  between  Richards 
&  Buckholts,  and  Rogers  &  Sons.  In  the  conversation  relative  to 
these  accounts,  Buckholts  asked  Rogers  if  the  several  items  charged 
in  his  account  bad  not  been  received;  and  Rogers  admitted  they  had 
been.  Among  other  items  so  admitted,  were  the  above  items  of 
fourteen  hundred  and  fifty  dollars  forty-six  cents,  and  three  thousand 
dollars.  In  the  conversation  about  the  item  of  fourteen  hundred 
and  fifty  dollars  forty-six  cents,  Rogers  admitted  that  sum  had  been 
received  by  Rogers  &  Sons,  from  Lambert  and.  Bi*others,  in  New 
York;  and  that  it  was  part  of  the  proceeds  of  seventy-four  bales  of 
cotton,  shipped  by  Richards  &  Buckholts  to  Lambert  &  Brothers. 
Very  little  was  said  about  the  item  of  three  tliousand  dollars.  Some- 
thing was  said  between  Buckholts  and  Rogers,  about  the  righf  to 
apply  moneys  to  the  payment  of  John  Richards^  private  debts: 
Buckholts  contending  that  he  had  no  right  so  to  do,  and  Rogers  that 
he  had;  but  which  particular  item  of  payment  the  witness  did  not 
understand.  This  was  all  the  evidence  of  payment  introduced  by  the 
defendvits  to  support  the  above  two  items  of  fourteen  hundred  and 
ftftv  dollars  forty-six  cents;  and  three  thousand  dollars.  The  wit- 
ness stated,- that  he  had  understood  that  John  Richards  had  once 
failed,  before  he  went  into  partnership  with  Buckholts.  It  was 
admitted  by  the  defendants,  that  the  item  of  three  thousand  dollars 
was  for  ^  bill  of  exchangis,  drawn  in  1825  by  Rogers  &  Sons  on 
John  Richards  alone. 

The  plaintiffs  then  introduced  a  letter  written  by  John  Richards 
to  the  plaintiffs,  dated  at  Natchez,  June  6th,  1885,  (and  which  is  in 
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the  record,}  contaiiiiDg  statements  relative  to  a  shipment  of  seyetity- 
right  bales  of  cotton,  made  to  Lambert  &  Co. -and  to  certdn  pay- 
ments which,  the  letter  says,*  ^  we'  have  left  in  tl&e  hands  of  Messrs. 
Lambert,  Brothers  &  Co.,  to  be  divided  aknong  joti  and  them/'  It 
then  enumerates  eight  thousand  five  hundred  and  fifty  dollars,  <<  in- 
tended.to  pay  my  own  debts;''  and  on  account  of  Richards  &  Go.  threb 
thousand  dollars.  It  then  adds,  tbM  the  sum  of  six  hundred  and 
fifty-four  doUars  fifty-five  cents  bad  been  that  day  sent  to  New 
Orleans  to  purchase  exchanger  on  New  York,  to  be  tor#arded,  and 
go  to  the  payment  of  John  Ricnards  and  Co.'s  debt  to  plaintiffs,  and 
Messrs.  'Lambert,  Brothers  &  Co.    - 

Upon  this,  evidence,  the  plaintiffs  requested  the'court  to- charge 
the  juiy,  that  the  defendants  were  not  entitled,  upon  the  evidence 
before  them,  to  the  item  of  fourteen  hundred  and  fifty  dollars  forty- 
six  cents,  as  an;offset  to  the  plaintiffs'  claim;  and  also  that,  the  defen- 
dants were  not  entitled,  upon  the  evidence  befdre  the  jury,  to  the, 
item  of  the  tAree  tnousand  dollars,  as  an  offset,  which  charge  the 
court  refused  to  give,  and  in  our  judgment,  very  properly  i^efused  to 
give,  as  it  involved  the  determinatipn  of  mafier  of .  fact,  properly 
belon^ng'to  the  province  of  the  jury. 

-The  defendaints  then  requested  the. court  to  charge  the  jury  as 
folloies:  "  First,  that  if  the  jury  believe  the  onset  of  fourteen  hun- 
dred and  fifty  dollars  was  the  proceeds  of  cotton  of  Richards  & 
Buckholts,  or  John  Richards  &  Co.,  shipped  on  their  joint  accounts, 
then  it  is  a  legal  offset  to  a  joint  debt,  and  cannot  be  applied  to  an 
individual  debt  of  John  Richards,  without  proof  that  BucUioltis  ^has 
himself  consulted,  and  agreed  to  it  Second,  that  if  the  jury  believed 
that  the  draft  of  three  thousand  dollars  was  paid  by  Richards  tfc 
Buckholts  or  John  Richsurds  &  Co.,  or  out  of  the  effects  of  either 
of  fliose  firms,  with  the  knowledge  of  Rogers  &  Sons,  then  in  law  it 
i^  a  legal  oitset  to  the  joint  debt  of  the  said  Richards  &  Buckholts, 
or  John  Richards  &  Co.;  and  cannot  be  applied  to  the  private  debt 
of  either  partner,  without  the  consent  of  the' other  partner.  Third,, 
that  the  letter  of  John  Richards,  read  in  this  case,  is  not  evidence 
against  Buckholts,  unless  the  jury  believe  that  Buckholts  knew  of 
the  letter,  and  sanctioned  its  contents."  The  court  gave  tlie  charge 
as  requested:  and  the  present  bill  of  exceptions  has  brought  before 
us,  for  consideration,  the  propriety  of  e$ich  of  these  instructions. 

Th^  first  instruction  raises  these  questions:  whether  the  funds  of 
a  partnership  can  be  rightfully  applied  by  one  partner  to  the  dis- 
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charge  of  hiv  own  fleparate  pre-existing  debt,  wichoat  the  uient, 
e;cpre88  or  implied,  of  the  Other,  partner;  and  whether  it  makes  any 
difference,  in\i|uch  a  case,  that  the  separate  creditor  had  no  know- 
ledge at  the  time  ef  the  fact  of  the  fond  being  partnership  proper^. 
We  are  of  opihion  in  the  negative,  on'  both'questions.  The  implied 
authority  of  each  partner  to  dispose  of  the  partiiership  funds  strictly 
and  rij^tfuUy  exttods  only  to  the  business  and  transactions  of 
the  partnership  itself;  and  any  dispositipn  of  those  funds,  by  any 
partner,  beyond, such  purposes, is  an  excea^  of  his  authority  as  partr. 
ner,  and  a. misappropriation  of  those  funds,  for  which  the  partner  is 
responsible  to  the  partnership;  thou|^  in  the  case  of-  bona  fide  pur- 
duisers,  without  notice,  for  a  yahiable  consideration,  the  partnership 
may^be  bound  by  such  acts.  Whateyerlicti^  therefore,  are  done  by 
any  partner,  in  regard  to  partnership  property  or  opntracts,  beyond 
the.scope  and  objects  of  the  partnership;  must,  in  general,  in  order 
to  bind  the  .partnership,  be  derired  from  some  further  authority, 
express  or  implied,  conferred  upon  such  partoer,  beyond  that  resulting 
from  his  character  as  partner.  Such  is  the  geneni  principle;  and  in  - 
our  judgment^  it  is  founded  iii  good  sense  and  reason.  One  man. 
ought  not  to  b^  permitted  to  dispose  of  the  property,  or  to  biiid  the 
rights  of  another,  unless  the  latter  has  audiorixed  the  act  Id  thb 
cailB  of  a  partoer  paying  his  own  separate  debt  out  of  the  partoer^ 
ship  funds,  it  is  manifest  that  it  is  a  violation  of  his  duty  and  of  the 
right  of  bis  partners;  unless  they  have  assented  to  it  The  act  is -in 
illegal  conversion  of  the  funds;  and  the  separate  Creditor  can  have 
no  better^'title  to  the  f^n^B  than  the  partner  himself  had. 

Does  it  make  any  difference,  that  the  .separate  creditor  bad  no 
knowledge  at  the  time,  that  there- was  a  misappropriatiDn  of  the  partr 
nership  funds?  We  think  not  If  he  had  sudh  knowledge,  undoubt- 
edly he  would  be  guilty  x>f  gross  fraud;  not  only  in  morals,  but  in 
law;  That  was  expressly  decided  in  Sheriff  y/Wilks,  1  East,  R. 
48:  and  indeed  seems  toa  plain  upon  principle  to  admit  of  any  serious 
doubt  But  we  do  not  think  that  such  knowledge  is  an  essential  in- 
gredient in  such  a  case.  The  true  question  is,  whether  the  tide  to  the 
property  has  passed  from  the  partoership  to  the  separate  creditor.  If 
it  has  not,  then  the  partnership  may  reassert  their  claim  to  it  in  the 
hands  of  such  creditor.  The  case  of  Ridley  y.  Taylor,  IS  East,  iL 
175,  has  beeii  supposed  to  inculcate  a  diflerent  and  more  modified 
doctrine.  But  upon  a  close  e^xamination,  it  will  be  found  to  have 
tomed  upon  its  own  peculiar  'circumstances.    I^ord,  EUcinborouf^,  in 
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that  caae,  admitted  that  one  partner  could  not  pledge  the  partnerahip 
property  for  is  own  separate  debt;  and  if  be  could  .not  do  such  an 
act  of  a  limited  nature,  it  is  somewhat  diflScult  to  see  how  he  could  do 
an  act  of  a  bigher  nature,  and  sell-  the  property.  And  his  judgement 
seems  to  have  been  greatly  influenced  by  the  consideration,  that  the 
creditor  in  that  case  might  fairly  presume  that  the  partner  was  th^ 
real  owner  of  the  partnership  security;  and  that  tbere  was  an  afasenciB 
of  all  the  evidence  (which  eiisted  and  might  have  been  produced)  to 
<how  that  the  other  partner  did  not  know,  and  had  not  authorized  the 
act  If  it  had  appeared  from  any  evidence  that  the  act  was  unknown 
to,  or  unauthorized  by  tl^e  other  partners,  it  is  very  far  from  being 
clear,  that  the  case  could  have  been  de<^ided  in  favopr  of  the  separate 
creditor;  for  his  lordship  sedms  to  haveput  the  case  upon  the  ground, 
that  either  actual  covin  in  the  creditor  should  be  shown,  or  that  there 
should  be  pregnant  evidence,  that  the  act  was  unauthorized  by  the 
other  partners.  The  case  of  Green  v.  Draker,  2  Starkie's  Rep.  847, 
•  before  lord  Ellenborough,  seems  to  have  proceeded  upon  the  ground, 
that  fraud,  or  knowledge  by  the  separate  credhor  was  not  a  necessary 
ingredient  In  the. recent  case  Ex  parte  Goulding,  cited  in  CoUyer 
on  Partnerriiip,  283,  284,  the  vice-chancellor,  (Sir  John  Leach,) 
seems  to  have  adopted  the  broi^d  ground  upon  which  we  are  disposed 
to  place  the  doctrine.  Upon  the  appeal,  his  decisipn  was  confirmed 
by  lord  Lyndhurst  Upon  that  occasion  his  lordship  said ;  ^  No  prin- 
ciple can  be  more  clear,  than  that  where  a  partnefr  and  a  creditor 
enter  into  a  contract  on  a  separate  account,  the  partner  cannot  pledge 
the  partnership  funds,  or  give  the  partnership  acceptances  in  dis- 
charge of  this  contract,  so  as  to  bind  the  firm.''  There  was  no  pre- 
tence in  that  case,  of  a*  y  fraud  on  ihe  part  of  the  separate  creditor: 
and  lord  Lyiidhurst  seems  to  have' put  his  judgment  upon  the  ground, 
that  unless  the  other  partner  assented  to  the  transaction,  he  was  net 
bound;  and  ttiat  it  was  the  duty^of  the  creditor  to  ascertain  whether 
there  was  such  assent  or  not 

The  same  question  has  been  discussed  in  the  Americah  courts  on 
various  occasions.  In  Dob  v.  Halsey,  16  John.  Rep.  34,  it  was  held 
by  the  court,  that 'toe  partner  could*,  not  apply  partnership  property 
to  the  payment  of  his  own  separate  debt,  without  the  assent  of  the 
other  partners.  On  that  occasion,  Mr.  Chief  Justice  Spencer  stated 
the  di£Esreiice  between  'the  decision  in  New  York,  and  those  in  Eng- 
land, "to  be  merely  this:  that  in  New  York  the  court  required  the 
separate  creditor  who  had  obtained  the  partnershij)  paper  for  the  pri- 
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Ttte  debt  of  one  of  Ae  partnera,  to  show  the  alMent  of  the  whole  firm 
to  be  boand;  and  that  in  England,  the  burthen  of  proof  was  on'. the 
other  partners  to  show,  their  want  of  knowledge  or  dissent  The 
learned  judge  added:  **  I  can  pereeiye  no  substantial  difTerence,  whe- 
ther the  note  of  a  firm  be  taken  for  a  private  debt  of  one  of  the 
partners  by  a  separate  creditor  of  a  partner,  pledging  the  security  of 
the  firm;  and  taking  the  property  of  the  firm,  upon  a  purchase  of  one 
of  the. partners,^  to  pay  his  private  debi  In  both  cases,  the  act  is 
equally. injurious  t6  the  other  partners.  It  is  taking  their  common 
property  to  pay  a^  private  debt  of  one  of  the  partners."  The  same 
doctrine  has  been,,  on  various  occasioniil,  fully  recognised  in  the  su- 
preme court  of  the  same  state.  And  we  need  do  no  more  than  refer 
to  one  of  the  latest:  the  case  of  Everngbim  v.  Ensworth,  7  Wend. 
Rep.  326.  -  Indeed,  it  had  been  fully  consid^^d  long  before,  in  Liv- 
ingston y.  Roosevelt,  4  John.  Rep^  251. 

It  is  true,  that  the  precise  point  now  before  us,  does  not  appear  to 
have  received  any. direct  adjudication;-  for  in  all  the  cases  above  men- 
tioned, there  wafe  a  known  application  of  the  funds  or  securities  of 
the  partnership  to  the  payment  of  the  separate  debt  But  we  think 
that  the  true  principle  to  be  extracted  from  the  authorities  is,  that 
one  partner  cannot  apply  the  partnership  funds  or  securities  to  the 
discharge  of  his  own  private  debt  without  their  consent;  and  that 
without  their  consent  their  title  to  the  property  is  not  divested  in  fa- 
vx)ur  of  such  separate  creditor,  whether  he  knew  it  to  be  partnership 
property  or  not  In  short,  his  right  depends,  not  upon  his  knowledge 
that  it  was  partnership  property,  but  upon  the  fact,  whether  the  other 
partners  had  assented  to  such  disposition  of  it  or  not 

If  we  are  right  in  the  preceding  views,  they  completely  dispose  of 
the  second  instruction.  The  point  there  pUt  involves  the  additional 
ingredient,  that  the  separate  debt  and  draft  of  Richards,  for  the  thre^ 
thousand  dollars,  was,  with  the  knowledge  of  the  plaintifis,  (Rogers 
&  Sons,)  paid-  out  of  the  partnership  funds;  and  if  so,  then,  unless  that 
payment  was  assented  to  by  the  other  partner,  it  was  clearly  invalid, 
find  not  binding  upon  him.  It  is  true,"that  the  draft  of  three  thou- 
sand dollars  was  drawn  on  Richards  alone;  and,  therefore,  it  cannot 
be  presumed  that  the  plaintiffs  had  knowledge  that  it  was  accepted* 
by  the  partnership,  or  paid  out  of  the  partnership  funds.  But  the 
question  was  left,  and  properly  left  to  the  jury  to  say  whether  the 
plaintifis  had  such  knowledge;  and  if  they  had,  unless  the  other  partr 
ner  consented,  thn^  payment  would  be  a  fraud  upon  the  partnership. 
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With  the  question,  whether  the  jiiry  have  drawn  a  right  conclusion, 
it  is  not  for  us  to  intermeddle.     It  was  a  matter  fairly  before  them 
upon  the  evidence;  and  the  decision  upon  mattery  of  fact  was  their 
peculiar  province. 

The  third  instruction  admits  of  no  real  controversy.  The  letter 
purports  to  be  written  by  Richards  alone,  and  not  in  the  name  of  the 
firm,  or  by  the  orders  of  the  firm.  It  embraces  topics  belonging  to 
his  own  private  afiairs,  as  well  as  to  those  of  the  firm^  Under  such 
circumstances;  not  being  written  in  the  name  of  the  firm;  it  cannot  be 
presumed  that  the  other  partner  had  knowledge  of  its  contents,  and 
sanctioned  them,  unless  some  proof  to  that  effect  \yas  offered  to  the 
jury.  If  the  other  partner  did  not  know  of  the  letter,  or  sanction  its 
contents,  it  is  plain  that  he  ought  not  to  be  bound  by  them;  and  such 
was  the  instruction  ^ven  to  the  jury. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  court  be- 
low ought  to  be  affirmed,  with  six  per  cent  interest,  and  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  district  court  of  the  United  States  for  the  district  of  Mississippi, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
adjudged  and  ordered  by  this  Court,  that  the  judgment  of  the  said 
district  court  in  this  cause  be,  and  the  same  is  hereby  affirmed,  with 
costs  and  damages,  at  the  rate  of  six  p6r  centum  per  annum. 


VoL,Xll.— 2G 
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BSNJXBUN   R.  LtON    and   OTHSES^  PLAINTIVFa.  IN  S&BOR  V.  JaMSS 
AUCHINCLOSS  AND  CoMPAKlT. 

Bail  was  entered  in  tbe  district  court  of  tlie  United  States  for  the  eastern  disinct  of 
Lonieiana,  lor  a  defendant,  a^raiiiit  whom  a  suii, was'  brought  on  certain  promi^ 
eorjr  notes.  The  bail  having  been  fixed,  procesdinga^ere  afterwards  oemmeneed 
against  them;  and  a  defence  was  taken  by  them,  on  the  ground  that  the  plaintiff 
had  made  himself  a  party  lo  a  proceeding  under  the  insolvent  lawg'of  Louisiana, 
which  the  principal  had  instituted  against  his  creditors,  and  in  which  he  had  failed 
to  obtkin  th^  relief  allowed  by  thoee  laws ;  a  judgment  having  beeA  given  against 
him  cm  his  petition  in  the  district  court,  in  which  they  were  institu  jed,  and  in  the 
supreme  obnrt  of  Louisiana,  to  which  he  carried  them  by  appeal.  HM,  that  .if 
the  .benefit  of  the  insolvent  laws  had  been  extended  to  the  principal,  before  the 
baU  was  fixed  by  proceedipgs  against  the  principal,  it  might  have  become  a  ques- 
tion whether  they  were  not  dieoharged  under  the  rule  laid  down  by  the  Goffrt,  in 
the  case  of  Beers  v.  HaughUm,  9  Peters,  389.  But  as  the  proceedings  of  the  prin- 
eipal  fbr  the  benefit  of  thoee  laws,  were  dismissed  on  objections  of  the  creditors; 
both  in  the  distriet  and  supreme  court  of  Louisiana ;  the  bail  can  claim  noBxemp- 
tioik  firom  the  obligations  of  their  bond,  on  account  of  theee  proceedings. 

IN  error  to  the  district  court  of  the  United  States  for  the  eastern  dis- 
trict of  Lou  isianaf 

This  case  was  argued  at  the  January  term,  1837,  by  Mr.  Butler, 
for  th)d  plaintiffs,  and  by  Mr.  Key,  for  the  defendants;  and  was  held' 
under  advisement  until  ;thi8  Court;  an  examination  of  the  rules  of 
practice  established  by  the  district  judge  of  the  United  States  of  the 
district  of  Louisiana,  having  been  considered  proper.  The  case  i» 
fiilly  statied  in  the  ojpinion  of  the  Court 

Mr.  Justice  M'LeaK  delivered  the  opinion  of  the  Court 

This  case  isi  before  this  Court,  from  the  district  court  for  the  east- 
em  district  of  Louisiana,  on  a  writ  of  erron 

An  action  was  brought  by  Auchtncloss  &  Co^  agkiust  Nathaniel  M. 
Riker,  on  certain  promissory  notes,  amounting  to  twenty-five  hun- 
dred and  forty-five  dollars.  The  defendant  was  arrested  on  a  capias^ 
and  gave  bond,  with  sureties,  in  the  penal  sum  of  three  thousand  five 
hundred  dollars;  that,  should  he  be  cast  in  the  suit,  he  would  pay  the 
judgment,  or  surrender  himself  in  execution  to  the  marshal* 

At  the  May  term^  1835,'a  JMdgment  in  flivour  of  the  plaintiffis 
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WIS  entered  in 'the  case^  and  in  June  followingyia  writ  of  fieri  faciila 
was  'issued  on  the  judgment,  which  was  ^tumed^  '^no  proper^ 
found.'' 

In  December,  of  the  same  year,  a  capias  «d  satisfaciendum  wis 
issued,  which  Was  returned  hy  the  marshal,  that  ''the  defendant 
could  not  be  found.'' 

And  afterwards,  in  February  tenn>  1836,  on  motion  ef  pbdntiA' 
counsel,  and  ou'shbwing  to  the  cuourtthat  ^  ca..sa.  had  been  isifued  and 
returned  'f  non  est  inventus,"  it  was.  ordered  that  the  defendants'  bail, 
Abraham  B.  •Walker,  Benjamin  R.  Lyon,  and  Pierre  L.  Baucher, 
and'  Charles  Gardiner,  executors  of  P.  P.  Hall,  show  cause  why  judg- 
ment shovdd  not  be  entered' against  them,  &c.  And  at  the  same  terxii, 
B.  R.  Lyon,  one  of  the  bail,  appeared  by  counsel,  and  resenring  to 
himself  the  benefit  of  all  exceptions  to  the  rule  taken  in  the  case, 
filed  the  following  pleas. 

1.  He  admits  his  signature  to  the  bond  Qued  .upon,  but  denies  tfiat 
it  creates  any  obligation,,  whereupon  he  files  the  general  issue. 

'2.  That  the  said  Auchinclpss  has  made  himself  a  party  to  the  insol- 
vent proceedings  of  the'defendant,  Riker,  in  this  state,  and  is  bound 
thereby,  fcc. 

On  the  first  of  March  following,  the  court  having  maturely  con- 
sidered the^rule  taken  on  the  bail  of  the  defendant,  order  and  adjudge 
tiiat  the  ^ame  be  made  absolute;  and  a  judgment  is  entered  against 
thebaiL 

In  the  course  of  the  trial,  the  defendants  offered  in  evidence  the 
record  of  a  suit  in  the  first  district  of  the  state,  entitled  '^N.  M.  Riker 
v.*His'Creditdrs,"  to  prove  that  plaintifis  had  made  themselves  parties 
to  the  proceedings  in  the  said  suit;  to  the  introduction  of  which  re- 
cord the  plaintifis  objected,  on  the  following  grounds:-T- 

1.  That  if  defendant  were  present,  he  could  not  avail  himself  of 
said  record;  and  that  his  sureties  could  not 

3.  That  the  defendants  did  not  o^er  the  record  to  prove  the  dis- 
charge of  Riker  by  his  creditors,  under  the  state  insolvent  laws;  and  . 
that  it  could  not  be  offered  for  an)  other  purpose. 

S.  That  it  was  admitted  opposition  had*  been  made  in  the  state 
court  by  the  creditors  of  Riker,  which  the  court  sustained;  and  that' 
he  appealed  to  the  supreme  court,  where  his  suit  against  his  credi- 
tors* was  dismissed.  That  the  record  offered,  contained  only*the  pro- 
ceedings- which  were  had  in  the  inferior  court;  but  the  court  (^er- 
ruled  the  objections,  and  admitted  the  record  as  evidence. 
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Aad  the  couniel  for  the  bail  moyed  the  court  thxt  they  be  di»- 
eharged)  as  it  appeared  that  Auchifieloas,  by  his  attorney.,  made  oppo- 
sition to  the  proceedings  of  Rikei*>Qgain8t  his  creditors,  as  shown  by 
the  reeord  in  eyidence;  but  the  court  overruled  the  motion:  and  to 
this  ruling  of  the  court  the  defendants  excepted. 

This  proceeding  against  the  bail  is  in  conformity  to  the  Louisiana 
practice. 

By  the  record  admitted  in  evidence,  it  appears  that  Riker,  in  May, 
1835,  filed  his  petition  in  the  first  judicial  district  court  of  Loui* 
aianS)  representing  his  embarrassed  condition,  and  his  inability  to 
pay  his  debts;  and  he  prayed  that  a  meeting  of  his  creditors  should 
be  called,  to  whom  a  sto^nder  of  his  property  could  be  made;  and 
that  the  relief  given  by  .law  to  unfortunate  debtors,  might  be  ex- 
tended to  him.  A  schedule  of  the  debts  against  him,  and  of  his 
property,  and  the  debts  due  to  him,  was  filed;  and  objection  being 
made  by  bis  creditors,  to  the  relief  prayed  for,  it  was  refused  by 
the  court  And  from  this  judgment  of  the  court,  an  appeal  was 
taken  by  Riker,  to  the  supreme  court  of  the  state. 

The  result  of  this  appeal  is  stated  in  the  first  bill  of  exceptions,  as 
admitted  by  the  parties. 

It  appears,  by  a  certified  copy  of  the  rules  made  by  the  district 
judge,  since  1824,  that  the  insolvent  laws  of  Louisiana  have  been 
adopted;  but  this  was  not  done  until  subsequent  to  the  rendition  of 
the  judgment  against  the  bail  in  this  case. 

This  Court  have  had  frequent  occasion  to  consider  the  act  of  36tfa 
May,  1824,  which  authorizes  the  district  judge  of  Louisiana  to  make 
rules  of  practice;  but  until  such  rul^  shall  be  adopted,  it  provides 
that  the  modes  of  proceeding,  in  civil  causes  in  the  district  court, 
shall  be  conformable  to  the  laws  directing  the  mode  of  practice  in  the 
district  courts  of  the  state. 

K  the  benefit  of  the  insolvent  law  had  been  extended  to  Riker 
before  the*bail  were  fixed,  it  mi^t  have  become  a  questiim  whether 
they  were  not  discharged,  under  the  rule  laid  down  by  this  Court 
in  the  case  of  Beers  and  others  v.  Haughton,  9  Peters,  329.  But,  &» 
the  proceedings  of  Riker  against  his  creditors  were  dismissed,  on 
their  objections,  both  in  the  district  and  supreme  court;  the  bail  can 
claim  no  exemption  from  the  obligations  of  their  bond,  on  account 
of  these  proceedings.  A  judgment  has  been  obtained  against  Riker, 
which  he  has  not  satisfied,  nor  surrendered  himself  in  discharge  of 
his  bail;  and  they  have  taken  no  steps  to  discharge  themselves, 
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either  by  paying  the  judgment  or  surrendering  their  principal. 
The  judgment  agsdn^t  the  bail  must,,  thcirefore,  be  affirmed,  with 
costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  adjudged  and  ordered  by  this  Court,  that  the  judg- 
ment of  the  said  district  court  in  this  cause  be,  and  the  same  is  here- 
by affirmed,  with  costs  and  damages,  at  the  rate  of  six  per  centpelr 
annum. 
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James  Whits,  plaintiff  y.  Hibam  Tubk,  James  Vauahaiti  ahv 
WiLLPAM  Grant. 

The  iBtontion  of  congreM,  in  i>atiiDg  the  act,  authorizing  a  diTision  of  opinion  of 
tho  judgoa  of  the  feircnit  coorts  of  the  United  Slates  to  be  certified  to  the  Sapremo 
Court  waa,  that  a  diviaion  of  the  judgea  of  the  cirenit  eonrt,  upon  m  aingle  and 
material  point,  in  the  progress  of  the  cause  ^ahould  be  certified  to  the  Sapreme 
Court  for  its  opinion ;  and  not  the  whole  cause.  When  a  certificate  of  diTisioa 
brings  up  the  whole  cause,  it  would  be,  if  theX^urt  should  decide  it^  in  effeetyllM 
exercise  of  original-,  rather  than  appellate  jurisdiction. 

The  case  of  the  United  States  ▼.  Banby,  9  Peters,  967,  oiied  and  approT«d. 

ON  a  certificate  of  division  from  the  circuit  court  oT  the  United  States 
for  East  Tennessee. 

Coxe  for  the  plaintiff. — Ho  counsel  appeared  for  the  defendants. 

The  case  is  fully  stated  in  the  opinion  of  the  Court 

Mr.  Justice,  M'EiNLsy  delivered  the  opinion  of  the  Court 
This  is  a  case  certified  to  this  Court  from  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Tennessee. 

A  petition  was  filed  by  the  defendants,  Vaughan  and  Grant,  stating 
that  a  judgment  hfid  been  rendered  in  that  court,  in  favour  of  the 
plaintiff,  against  the  said  Turk,  at  the  October  term,  1834,  for  the 
sum  of  eight  hundred  and  ninety-three  aollars  sixty-seven  cents; 
that  said  Turk  had  been  arrested  upon  a  ca.  si^,  issued  upon  said 
judgment,  and  that  the  other  two  defendants  had  become  his  sureties 
in  a  bond,  with  condition  that  he  should  make  his  personal  appear^ 
ance  at  the  court-house^  in  KnoxviUe,  on  the  second  Monday  of 
October  next  thereafter;  then  and  there  to  pay  a  debt  recovered  by 
James  White,,  in  said  suit  against  said  Turk,  for  eight  hundred  and 
sixty-six  dollars,  twenty-one  and  a  half  cents,  take  the  oath  of  insol- 
vency, or  make  a  surrender  of  his  property,  as  prescribed  by  the 
laws  of  the  state;. otherwise,  the  bond  to  remain  in  full  force  and  vir- 
tue: that  this  bond,  together  with  the  ca.  sa.  had  been  returned  to 
said  court  at  its  October  term,  1835,  and  judgment  rendered  thereon 


Digitized  by 


Google 


JANUARY  TERM,  1838.  2Sd 

[Wfaito  y.  Tairk  et  •!.] 
against  all  the  defendants^  upon  a:  motion,  and  without  notice  to  them 
of  the  motion.     For  reasons  stated  in  the  petitipn,  they  prayed  for 
and  obtained  a  superseded. 

At  the  October  term,  1836,  of  said  court,  *<  on  a  motion  being 
made  to  set  aside  tbe  judgment,  for  the  reasons  assigned  in  the  pe- 
tition; and  on  the  ground  that  the  statutes  of  the  state  of  Tennessee, 
referred  to  \A  the  petition,  and  under  which  the  bond  was  taken, 
and  the  judgment  on  it  rendered,  on  a  part  of  the  insolvent  laws 
of  the  state,  and  caiyiQt  apply  to  proceedings  on  an  execution 
ijisued  from  the  federal  court;  and  on  a  full  consideration  of  the 
subject,  the  opinions  of  the  judges  were  opposed  on  the  following 
points." 

^'  First,.whether  the  omission  to  name  in  the  bond  the  sum  called 
for  in  the  execution,  and  the  naming.of  a  different  sum  does  not 
vitiate  it  ?  Secondly,  whether  the  oimission  to  state  in  the  bond 
the  court  before  which  the  defendant  is  to  appear,'  take  the  oath  of 
insolvency,  or  surrender  his  property,  does  not  vitiate  it?  Thirdly, 
whether  the  omission  to  set  out  in  the  bond,  the  writ  of  execution,, 
"or  refer  to  it,  does  not  vitiate  it?  Fourthly,  whether  the  proceed- 
ings authorized  by  tbe  statutes  of  the  state  of  Tennessee,  passed 
in  1884,  chap.  17;  and  in  1825,  chap.  57,  can  apply  to  the  federal 
courts  ?  Fifthly,  whether,  on  accoiint  of  the  above  defects,  the  bond 
is  not  void;  and  the  proceedings  on  it,  under  the  above  statutes,  con- 
sequently, a  nullity?^" 

The  intention  of  congress,  in  passing  the  act  under*  which  this 
proceeding  has  taken  place  was  that  a  division  of  the  judges  of  the 
<$ircuit  court,  upon  a  single  and  material  point,  in  the  progress  of 
^the  .cause,  should  .be  certified  to  this  Court,  for  its  opinion;  and  not 
the  whole  cause.  The  certificate  of  the  judges,  in  this  6ase,  leaves 
no  doubt  that  the  whole  cause  was  submitted  to  the  circuit  court,. 
by  the  motion  to  set  aside  the  judgment  on  the  bond.  And,  had 
the  court  agreed  in  opinion,  and  rendered  a  judgment  upon  the 
points  submitted ;  it  would  have  been  conclusive  of  the  whole  itiatter  * 
in  controversy  between  'the  parties.  This  certificate,  therefore, 
.brings  the  whole  cause  before  this  Court;  and,  if  we  were  to  de- 
cide tfie  questions  presented,  it  would,  in  effect,  be  the  exercise  of 
original,  rather  than  appellate  jurisdiction.  United  State,  v.  Bailey, 
9  l^eters'  'Rep.  267;  Adams,  Cunningham  and  Company  v.  Jones, 
decided  at  the  present  term  of  this  Court 
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[Wbite  T.  Turk  et  aJ.] 
For  these  reasons,  the  cause  is  remanded  to  the  circuit  courts 
this  Court  not  having  jurisdiction  of  the  questions,  as  stated. 

Mr.  Justice  Baldwin  dissented 


This  cause  came  on  to  b^  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  East 
Tennessee,  and  was  argued  by  counW.  On  i^ondideration  whereof, 
it  is  the  opinion  of  this  Court,  that  the  whole  case  has  been  certified 
to  this  Court;  and  as  it  has  been  repeatedly  decided  by  this  Court,  that 
the  whole  case  cannot  be  adjourned  on  a  division  of  the  judges,  the 
Court  cannot  decide  this  case  in  its  present  form.  Whereupon,  it 
it  is  now  here  ordered  and  adjudged  by  this  Court,  that  this  cause 
be,  and  tlie  same  is  hereby  remanded  to  die  said  circuit  court,  for 
further  proceedings  to  be  had  therein,  according  to  law  and  jus- 
tice; this.  Court  not  haying  jurisdiction  over  the  ease,  as  stated. 
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John  J.  Jenkins  and  othsrs,  appellants  v.  Sarah  M.  PrE  and 
Edward  Arsll  Pfe,  infants,  bt  James  B.  Pye,  theib  va- 

THER  and  next  FRIEND,  ApPELLEES. 

The  complunanta  in  their  bill  allege,  that  a  conyeyance  of  her  real  eetate  was  made 
bj  a  dsQgrhter  to  her  father,  for  a  nominal  consideration.  The  answer  denied  Ihe 
matter  stated  in  the  bill;  and  the  defendants  gave  evidence  of  the  transfer  of  stock*, 
to  the  yalae  of  two  thousand  dollars,  on  the  day  the  conyeyance  was  made,  claim* 
ing  that  this  was  also  the  consideration  in  the  deed.  HM,  that  this  evidence  wis 
admissible,  without  an  amendment  of  the  answer.  It  rebutted  the  allegation  in 
the  bill,  that  the  de^d  was  made  wholly  without  consideration. 

The  complainants,  as  the  ground  to  invalidate  a  deed,  made  by  a  daughter,  of  twenty* 
three  years  of  age,  to  her  ikther^  by  whict^  she  conveyed  the  estate  of  her  deceased 
mother,  to  her  father;  he  haying  a  life  estate,  as  tenant  by  the  curtesy,in  the  same; 
asserted  that  such  a  deed  ought,  upon  considerations  of  public  policy,  growing  out 
of  the  relations  of  the  parties,  be  deemed  void.  The  Court  said :  We  do  not  deem 
it  necessary  to  travel  over  all  the  EJnglish  authorities  wliich  have  been  cited;  we 
have  looked  into  the  leading  cases,  and  cannot  discover  any  thing  to  warrant  the 
broad  and  unqualified  doctrine  assekled.  All  the  cases  are  accompanied  with  some 
ingredient,  showing  undue  influence  exercised  by  the  parent,  operating  on  the 
fears  or  hopes  of  the  child;  and  sufficient  to  show  reasonable  grounds  to  presume, 
that  the  act  was  not^perfectly  free  and  voluntary,  on  the  part  of  the  child;  and  in 
some  cases,  slthough  there  may  be  circumstances  tending,  in  some  small  degreci 
to  show  undue  influence ;  yet  if  the  agredment  appears  reasonable,  it  has  been  con- 
sidered enough  to  outweigh  slight  circumstances,  so  as  not  to  afiect  the  validity  of 
the  deed.  It  becomes  less  necessary  for  the  Court  to  go  into  -a  critical  examiila- 
tion  of  the  English  chancery  doctrine  on  this  subject;  for,  should  the  oases  be  fbond 
to  countenance  it,  we<ehoutd  not  be. disponed  to  adopt  or  sanction  the  broad  princi^ 
pie,  that  the  desd  of  a  child  to  a  parent,  is  to  be  deemed,  prima  facie,  void. 

To  consider  a  parent  disqualified  to  take  a  voluntary  deed  from  his  child,  without 
consideration,  on  aoconnt  of  their  r^at}onship,  is  opening  a  principle  at  war  with 
all  filial,  as  well  as  parental  duty  and  affection ;  and  acting  on  the  presumption  that 
a  parent,  instead  of  wishing  to  promote  the  interest  and  welfare,  would  be  seeking 
to  overreach  and  deflraud  his  child.  Whereas,  the  presumption  ought  to  be,  in  the 
absence  of  all  proof  tending  to  a  contrary  conclusion,  ihsi  the  advancement  of  the 
interest  of  the  child  was  the  object  in  view ;  and  to  presume  the  existence  of  cir- 
cumstances conducing  to  that  result.  Such  &  presumption  -harmonizes  with  the 
moral  obligations  of  a  parent  to  provide  for  his  child;  and  is  founded  tfpon  the 
same  benign  principle  that  governs  cases  of  .purchases  made  by  parents,  in  the 
name  of  a  child.  The  natural  aiid  reasonable  presumption'  in  nil  transactions  of 
this  kind  is,  that  a  btfnefit  was  intended  the  child,  because  in  the  discharge  of  a  mo* 
ral  and  parental  duty. 

In  the  year  1813,  a  daughter,  twenty-three  years  old,  cdnveyed  all  her  remainder  in 

the  real  estate  w^ich  had  belonged  to  her  mo  Jier,  to  her  father,  for  a  nominal  eon- 

sider&tion.    She  married  two  years  afterwards,  and  died  in  1818.    No  complaint 

of  the  transaction  was  made  in  the  lifetime  of  the  daughter,  nor  during  the  life- 
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tiuM  of  the  i«t|ier,  who  died  in  1831.    Lepee.of  time,  «nd  the  death  of  the  pinliee 
to  e  deed,  have  alwaya  been  oonaidefed,  in  a  ooort  of  chancery,  entitled  to  great 
weight;  and  almoet  controlling  cirecunataneei  in  caeei  of  this  kind. 

ON  appeal  from  the  circuit  /*ourt  of  the  United  States  of  the  Dis- 
trict of  Columbia,  for  the  county  of  Alexandria. 

In  the  circuit  court,  the  appetleea  filed  their  bill  against  John  J. 
Jeokins,  and  Mary,  the  wife  of  Robert  Morrow,  children  of  George 
Jenkins  by  a  second  wife;  the  said  George  Jenkins  having  died  on 
the  8th  day  of  April,  1831 ;  to  set  aside  a  certain  deed  executed  by 
Eleanor  Jenkins,  who' was  the  daughter  of  George  Jenkins  and  the 
mother  of  the  complainants,  and  who  died  in  1818.  George  Jenkins 
had  first  intermarried  with  Mary  Arell,  whp,  as  one  of  the  heirs  of 
ftichaitl  Arell,  was  entitled  to  considerable  real  estate;  of  which  par- 
tition was  made  in  1797.  She  died^  leaving  but  one  child,  the 
mother  of  the  complainantsf  and  her  •estate  descended  to  her  daughter, 
subject  to  a  life  estate  in  Geoi^  Jenkins,  as  tenant  by  the  curtesy, 
(jeorge  Jenkins,  after  her  decease,  married  ^and  had  children  by  his 
second  wife,  one  of  whom  is  one  of  the  appellants  in  the  case.  The 
deed  was  duly  executed  by  the  mother  of  the  complainants,  on  the  15th 
of  March,  1813,  and  recorded  on  the  3d  of  November,  in  the  same 
year;  and  conveyed  in  fee  simple  to  Greorge  Jenkins,  Tor  a  nominal 
consideration^  all  the  real  estate  and  ground  reuts  to  which  she  was 
entitled  as'the  heir  of  her  mother.  The  bill  also  sought  to  recover 
the  value  of  certain  real  estate,  part  of  that  conveyed  to  George  Jen- 
kins, which  was  afterwards  sold  by  him  to  diflerent  persons;. and 
also  the  rents  of  part  of  the  real  estate  left  unsold  at  the  death  of 
George  Jenkins,  and  received  by  the  executor,  after  his  decease.  The 
complainants  charge  in  their  bill,  that  the  deed  executed  by  their 
mother,  being  made  wholly  without  consideration,  operated  to  create 
a  resulting  trust  in  favour. of  Eleanor  Jenkins  and. her  heirs:  and 
they  claim,  if  this  cakinot  be  sustained,  that  the  deed  was  obtained 
by  the. undue  influence  of  paternal  authority;  and  was  therefore  void 
against  the  grantor  and  her  heirs,  in  equity:  and  ask  that  it  be  va- 
cated as  to  all  the  property  conveyed  by  it,  which  was  unsold  at  the 
decease  of  George  Jenkins. 

The  answer  of  the  defendants  denies  that  any  undue  influence  was 
exercised  by  George  Jenkins  over  his  daughter;  who,  when  she  exe- 
cuted the  deed,  was  twenty-three  years  of  age,  and  was  at  the  time 
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-yreW  acquainted  with  her  rigbta,  and  tirith  the  value  of  the  property. 
On  the  trial  it  wiB  admitted,  that  do  undue  influence  was  exercised  by 
the  father;  and  it  was  in  evidence,  that  when  the  deed  was  recorded, 
George  Jenkins  gave-  to  his  daughter  two  thousand  doHars  in  bai^ 
stock.  .  This,  and  the  furthisr  cSonsideration  that  the  daughter  was  to 
receive  a  proportionate  part  of- her  lather's  estate,  who,.in  addition 
to  the  property  conveyed  by  the  deed,  was  wealthy;  and  the  estate 
conveyed  being  such  as  required  large  expenses  for  its  pl^servation 
and  improvement;  were  asserted  to  be  a  valuable  consideration  for 
the  deed. 

The  circuit  court  decreed  the  deed  to  be  null  and  void;  because  the 
same  was  mad^  without  t'any  consideration,'^  and  because  the  same 
was  obtained  <'soon  after  the  minority  of  said  Eleanor,  jstnd  while  she 
yet  remained  under  his  power  and  control,  and  uninformed'  of  the 
nature  and  extent  of  her  rights;"  and  haying  decreed  also,  that  one  of 
the  appellants,  John  J.  Jenkins,  as  administrator  aforesaid,  should  pay 
three  thousand  six  hundred  and  seventy-seven  dollars  and  one  cent^. 
being  a  balance  dqe,  after  deducting  two  thousand  dolhrs,  paid  on  the 
3d  of  November,  1813,  with  int^erest  from  8th  of  April,  1831,  oil  ac- 
count of  money  received  for  sales  of  part  of  said  property;  and  also, 
the  sum  of  one  thousand  one  hundred  and  sixty*seven  dollars  and 
five  cents,  amount  of  rents  idleged  to  have  been  received  since  the 
death  of  the  said  George  Jenkins;  and  also,  the  sum  of  eighteen  dol- 
lars and  twenty-five  cents,  with  interest  from  said  8th  of  April,  1831, 
which  had /been  received  by  George  Jenkins  on  the^rtition  of  the 
estater,  for  owelty  of  partition,  awarded  in  1797. 

The  defendants  appealed  to  this  Court.  The  case  was  argued  by 
Mr.  Robert  I;  Brent  and  Mr.  Jones  for  the  appellants,  and  by  Mr. 
SimmeSy  and  Coxe  for  the  appellees. 

Mr.  Brent  contended, 

1st  That  there  can  be  no  resulting  trust  as  chargetil  in  the  bill; 
because  that  doctrine  is  confined  to  cases  where  the  trust  results  to  a 
purchaser  takipg  a  conveyance  in  the  name  of  a  third  person,  or  simi- 
lar cases;  2  Atkyn's  Rep.  256]  2  Mad.  Chan.  Prac.  113;  4  Kent's 
Com.  (ed.  1832,)  305. 

2d,  The  bill  takes  the  alternative  ground,  in  case  the  resulting 
trust  fails;  that  the  deed  of  Mi^h,  1813,  execiited  by  Eleanor  Jen- 
kins (the  daughter)  to  Oterge  Jenkins,  (the  father,)  was  obtainedi  by 
the  urdue  influence  of  paternal  authority. 
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The  answer  of  the '  defendant  positiyely  denies  the  charge  of 
undue  influence;  and  this  denial  is  conclusive  to  negative  the  charge 
in  the  absence  of  alt  other  testimony. 

The  caae  of  the  complainants  stands  alone  oh  the  broad  and  naked 
principle  that  M  transactions  or  dealings  between  parent  and  child 
by  which  a  benefit  passes  to  the  former  is  interdicted,  *'  ipso  facto;" 
by  the  policy  of  the  law.  We  (leny  that  sjicn  is  the  settled  rule  of 
law,  and  confidently  assert,  that  in  every  adjudged  case  there  was 
some  circumstance  of  undue  influence  i>rbvedy  and  required  by  the 
court  as  a  material  ingredient-  Huguenir  v.  Basely,  14  Vesey,  291; 
2  Atkyns,  254, 258;  1  Peerv'  Williams,  607;  1  Peere  Williams,  639; 
1  Atkyns^  402;  2  Atkyns,  85;  2  Atkyns,  160;  1  Mad.  Chan.  Prac 
309;  Green  v.  Green,  1  Bros.  Pari.  Cas.  143;  Lewis  v.  Pead,!  Ves. 
Jr.,  19;  Pratt  v.  Barker,  I  Simon's  Rep.  1;  King  y.  Humlett;  St 
Mylne  and  Keene,  474,  480;  Pothier,  Oblig.  (old  edit)  22. 

3d.  Admitting  that  this  deed  was  purely  voluntary,  an  absolute 
gift  of  all  the  property  by  a  daughter  twenty-three  years  of  age  to 
her  father;  still  the  cotiveyance  ought  to  be  sustained,  because  it  may 
have  been  the  true  interest  of  Eleanor  Jenkins  to  place  herself  on.  the 
same  footing  with  her  brother  and  sister  by  a  different  mother:  her 
father  was  a  man  of  large  fortune,  and  it  might  be  greatly  to  her 
.  benefit  to  divest  herself  of  her  remote  reversion,  and  come  in,  share 
and  share  alike,  with  her  brother  and  sister. 

At  all'  events,  such  a  settlement  would  be  reasonable  and  just  iOh 
wards  her  half-brother  and  sister;  and  on  that  ground  alone  would 
be  valid;  \  Atkyns,  5,  6. 

4th.  Whatever  /nay  have  been  the  abuse  ot  parental  authority  by 
George  Jenkins  in  procuring  the  deed  of  March,  ldl3;  the  equity  <xf 
the  complainants  is  jost'by  the  lapse  of  time,. (nineteen  years,)  and 
the  circumstances  of  the  case. 

On  this  point  it  appear^  that  Eleanor  Jenkins  was  not  married  for 
two  years  after  the  date  of  the  deed ;  and  that  she  lived  sevefal  years 
gftsr  her  intermarriage  with  James  Pye  {the  next  friend  of  the  infant 
complainants);  that  George  Jenkins  lived  until  1831;  and  that  not  a 
word  of  complaint  against  the  fairness  of  the  deed  of  March,  1813, 
was  ever  uttered  in  the  lifetime  of  either  of  the  original  parties  to 
that  deed.  The  Court  would  make  wild  work  to  unravel  the  trans- 
action under  such  circumstances.  Bower  v.  Carter,  5  Vesey,  875, 
879;  17  Vesey,  97, 100;  1  Jac.  &  Walk.  63. 

5th.  But  conceding  all  pre^iour  propositions,  it  appears  that  two 
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thoutuind  dollars  was  paid  by  George  Jenkins  to  Eleanor  Jenkins  on 
the  3d  November,  1813,  the  day  of  recording  the  deed ;  this  was  a  full 
and  adequate -consideration  for  the  reversiDn  dependant  on  a  robust 
life;,  and  considering  the  dilapidated'aituation  o£ the  property.  And 
it  farther  appears,  that  .George  Jenkins  applied  one  thousand  dollars 
to  the  education  of  Sar^h  M.  Pye  (one  of  the  comptainants);  these 
facts  prove  the  consideration  paid,  and  to  be  paid,  for  the  purchase 
of  Eleanor  Jenkins'  reversionary  interest 

6th.  On  the  hypothesis  that  the  d^ed  of  March;  1813  is  to  be  an- 
nulled, then  the  <^ourt  below  erred  in  not  allowing  the  appelknts 
interest  on  the  sum  of  two  thousand  dollars  paid  to  £leanor  Jenkins, 
on  the  3d  of  November,  1813;  and  in  not  crediting  George  Jenkins' 
estate  with  the  advance?  made  by  him  to  the  children  Of  Eleanor 
Jenkins;  and  which  coUld  not  be  considered  in  the  light  of  donations, 
if  this  deed  is  pronounced  invalid,  Slocum  v«  Marshal,  2  Wash.  C« 
C.  R.  401. 

7th.  The  court  erred  in  charging  George  Jenkins'  estate  with  a 
sum  of  money  paid  him  in  1797,  in  right  of  his  wife,  (the  mother  of 
Eleanor  Jenkins)  for  owelty  of  partition;  because,  first,  the  bill  did 
not  claim  it,  9  Cranch,  19;  second,  the  husband  was  entitled  to  the 
money  as  personalty  not  realty,  1  filar.  &  Gill,  ^77. 

Mif.  Jones  stated  that  there  was  nothing  in  this  case,  upon  the  bill, 
answer  and  evidence,  but  the  ease  of  a.  daughter  of  fuH  age;  having 
conveyed  hei*  residuary  interest  in  her  estate  to  her  father;  he  having 
an  intermediate  estate  for  life  in  the  property,  .as  'a  tenant  by  the 
curtesy.  At  the  time  of  the  conveyance,  he  was  in  full  life  and 
health;  and  he  actually  lived  eighteen  vears  after  the  conveyance 
was  mad^  There  is  no  allegation  of  undue  parental  influence.  This 
is  disclaimed;  and  the  high  character  of  the  father  forbids  such  a 
belief.  The  father  appropriated  two  thousand  dollars  of  stock  to  the 
benefit  of  the  daughter,  on  the  day  the  conveyance  was  recorded ; 
which  amount  he  received  from  the  inle,  in  fee  simple,  of  a  part  of 
the  estate,,  which  was  at  the  same  time  sold  for  three  thoi^and 
iloUars. 

If  the  deed  is  to  be  set  aside,  it  will  be  on  the  principle  that  such 

a  conveyance  by  a  daughter  to  a  father  cannot  be  made.    That  the 

.  relations  of  a  child  to  a  parent  are  such,  as  to  forbid  her  the  exercise 

of  a  fair  and  just 'discretion  and  judgment;  and  that  a  court  of  chan- 
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eery  will  presume  all  such  conveyances  fraudulent,  and  will  avrid 
them. 

Mr..  Jones  denied  that  such  principles  were  just  to  the  relations  of 
a  parent  to  a  child;  and  he  denied  that  any  such  rule  had  been  estab- 
lished by  the  decisions  of  courts  of  chancery. 

No  case  had  been  cited,  ana  none  could  be  found,  in  which  the 
mere  fact  of  such  a  conveyance  furnished  a  ground  to  vacate  it  In 
all  the  cases  there  bad  been  other  matters  which  satisfied  the  chan- 
cellor that  the  deed  should  be  avoided. 

The  presumption  Should  be.  in  favour  of  such  a  transaction  as  that 
before  the  Court  It  was  between  a  father  and  his  child;  between 
•one  who  had  every  inducement,  from  nature  and  from  duty,  to  take 
eare  of  and  protect  and  promote  the  interests  of  his  child.  Would 
the  Court,  against  these  bonds  of  union,  against  the  influence  of  a  re- 
lationship which  should  be  believed  to  operate  only  for  the  benefit 
of  the  child,  infer  the  violation  of  every  duty,  and  believe  that  alMhese 
feelings  were  disregarded?  Would  they  apply  a  rule  to  such  A  case, 
which  could  have  had  no  origin  but  in  a  bosom  devoid  of  e^ery 
affection  which  should  prevail  in  it?  A  court  of  chancery,  to  adopt 
such  principles,  must  disregard  the  best  and  the  most  influential 
sympathies  and  affections  of  our  nature;  and  must  look  at  man  as 
wanting  in  all  that  ornaments  and  dignifies  him. 

Mr.  Semmes,  for  the  appellees,  after  fully  stating  the  facts,. re- 
gretted that  his  ab^nce  from  the  Court  during  the  opening  argument 
of  4he  counsel  for  the  appellants  on  the  previous  day,  would  limit 
his  remarks  to  a  consideration  of  the  causes  of  error  assigned  by  the 
appellants  in  their  printed  brief.  These  assignments  of  error  he 
would,  however,  take  up  seriatim;  and  felt  confident  that  an  inves- 
tigation of  them  would  disclose,  the  wN)le  merits  of  the  controversy, 
both  on  the  law  and  the  facts. 

The  appellants  contend  that  the  decree  ought  to  be  reversed  for 
the  following  reasons : 

1st.  That  the  court  below  erred  in  refusing  to  allow  the  appellants 
to  amend  their  answer,  upon  newly  discovered  evidence,  so  as  to 
plead  the  fact  of  a  valuable  consideration  having  been  paid  (br  the 
property  conveyed  in  the  deed,  in  order  to  let  in  proof  of  the  same. 

The  'prayer  of  the  petition  was  properly  refused.  It  was  made 
<(/i«r  the  hearing — after  the  court  had  pronounced  their  opinion  in 
the  case,  and  were  about  proceeding  to  entei-  a  final  decree.   Petitions 
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to  amend  the  pfeadiags  bbth-  at  law  and  in  equity  are  addressed  to 
the  sounir  discretion  of  the  Court;  when  that  discretion  has  once  been 
exercised,  it  is  absolute,  and  admits  of  no  question.  A  refusal  to 
permit  such  amendments  can  never  be  assigned  as  error  in  an  ap- 
pellate court  Were  the  action  of  the  court  below  subject  to  such 
revision,  it  would  cease  to  have  a  discretion  in  the  matter.  Amend- 
ments in  an  answer  will  never  be  peniritted  after  the  hearing.  -Cited 
1  Harr.  Chan.  Prac.  226,  et  seq. ;  Rawlins  v.  Powell,  1  P.  Wms.  297; 
Calloway  v.  Dobson,  1  Brockenbofough,  119. 

But  the  petition  was  rightly  refused  on  the  face  of  it  It  does  not 
allege  the  discovery  of  new  evidence;  but  is  in  truth  a. prayer  to 
amend,  that  a  new  version  may  be  given  to  a  fact  already  before  the 
court,  arid  on  which  they  had  judicially  passed.  The  amendment 
desired  was,  that  they  might  allege  a  t»'ansfer  of  two  thousand  dol- 
lars in  bank  stock,  made  November  3d,  18l3,  to  be  the  consideration 
of  the  deed  executed  on  March  15th,  1813.  It  was  a  petition  for  a 
new  argument  on  the  state  of  facts  already  considered  by  the  court 
The  answer  of  Jenkins  had  alleged  the  transfer  of  large  amounts  of 
bank  stock;  the  report  of  the  master  commissioner,  and  the -certifi- 
cate of  the  bank  clerk,  had  ascertained  that  amount  to  have  been 
the  two  thousand  dollars  in  question;  this  was  then  before  the 'court; 
was  chimed  as  an  offset  in  the  court  below  by  the  appellants;  and 
when,  two  years  after  the  commissioner's  report,  the  court  were  about 
proceeding  to  a  final  decree,  this  petition  was  put  in  for  an  amende 
ment,  by  which  a  fact  so  well  known  might  be  wrested  to  a  purpose 
that  the  zealous  defence  of  the  appellants  below  had  never  until  that 
mpment  contemplated.  This  transfer  of  bank  stock,  which  can 
never  be  admitted  as  the  consideration  of  the  deed  frpm  Eleanor  to 
her  father;  will  assume  a  more  important  aspect  in  considering  the 
next  cause  of  error  in  the  appellants'  brief. 

The  petition  was,  riioreover,  defective  in  a  material  point  While 
it  alleged  that  this  bank  stock  was  the  consideration  of  the  deed,  and 
prayed  the  amendment  to  let  in  proof  of  that  fact;  it  did  not  allege 
the  existence  of  evidence  to  substantiate  the  position,  nor  show  a 
probable  ca.se  to  the  court  that  such  was  likely  to  be  proven.  The 
petition  to  amend  was,  under  all  the  circumstances/ properly  refused. 

The  next  cause  of  error  is : 

2dly.  That  said  deed  does  not  operate  as  a  resulting  ^trust,  as 
charged  in  this  case. 

Although  it  is  perfectly  competent  for  the  appellees  to  insist  that 
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in  this  case  a  trust  did  technicdiy  result  to*  Jid  grantor  and  her  heirs, 
yet  they  do  not  consider  it  necessary  to  rely  on  that  poiht    That 
such  trust  on  the  facts  of  this  case  would  have  resulted,  cited  2 
Story's  Equity,  440. 

The  facts  show  that  the  original  parties  to  the  deed  must  haye 
tontemplated  a  trust  The  twd  thousand-  dollars  now  sought  to  be 
made  the  .consideration  of  the  deed,  was  part  of  the  larger  sum  of 
three  thousand  dollars;  for  which  one  of  the  lots,  covered  by,  it,  was 
sold  a  few  days  before  to  Harper  &  Davis.  Here  was  a  direct  appli- 
^tion  by  the  grantee,  to  the  use  of  the  grantor,  of  part  of  the  pro 
ceeds  of  the  property. 

It  was  a  direct  recognition  of  the  implied  trust  by  GeOrge  Jen- 
kins; and  alone  would  warrant  the  inference  that  such  was  the  con- 
templation of  the  parties.  '  But  this  point  in  the  appellants'  brief,  as 
-  well  as  the  next,  which  is: 

Sdly.  That  there  was  no  ^  undue  influence"  used,  as  charged  in 
this  case;  anS  that  the  evidence  upon  this  point,  so  far  as  it  goes, 
shows  the  revensC)  may  be  properly  included  unc^er  the  fourth;  which 
IS  the  only  material  question  presented  by  the  record.  It  may  be  as 
Well,  hdweyer,}iere  to  remark,  that  the  appellees  do  not  rely  on  any 
allegation  of  ae/ua/'^  undue,  influence;"  they  do  not  impugn  the  va- 
lidity of  this  deed,  on  any  charge  of  actual  fraud.  The  grounds  6a 
which  they  contend  for  its  nullity,  will  be  presently  considered. 
The  answer  of  Jenkins  is  conclusive  as  to  the  point  of  restraint  and 
coercion^  Being  responsive  to  the  bill,  and  uncontradicted  by  tes- 
timony, it  disposes  of  that  question*  The  appellees,  then,  must  re- 
sort to  higher  and  sterner  principles  of  equity  jurisprudence  to  sus- 
tain their  case. 
.  The  next,  and  only  important  pojntjnade  by  the  appellants,  is: 

4thly.  That  said  deed  is  valid,  both  in  law  and  in  equity. 

No  doctrine  of  the  law  is  more  firmly  established,  or  mOK  fre- 
quently acted  op  by  courts  of  eqliity,  than  that  all  agreements,  con- 
tracts, and. conveyances  procured  by  fraud,  imposition,  or  undue  in- 
fluence, are  null  and  void. .  As  the  rule  is  imt>erative  where  actual 
fraud  is  established;  so  is  it  equally  binding  when  the  circuinstances 
of  the  case,  or  the  relations  subsisting  between  the  parties,  are  such 
as  to  raise  the  presumption  of  implied  fraud,  or  to  warrant  the  infer- 
ence that  One  of  the  contracting  parties  might  have  been  subjected 
to  oppression,  or  undue  influence.  The  rule  may  appear  arbitrary 
and  unjust  at  first  sight,  as  calculated  to  impair  the  fr  3  exercise  of 
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volition  in  persons  competent  to  contract;  and  as  having  a  tendency 
to  destroy  vested  rights,  and  operate  injuriously  on  innocent  third 
persons.  Correctly  viewed,  however,  it  will  not  appear  obnoxious 
to  such  objections.  The  policy  of  the  law  must  lay  out  and  define 
certain  general  principles  as  guides  of  action,  and  rules  for  constru* 
ing  all  instruments  and  agreements. 

Another  broad  department  of  equity  jurisdiction  is  comprised  in 
the  protection  it  holds'  out  to  parties  whom  the  law  does  not  con- 
sider as  altogether -sui  juris,  in  respect  to  the  exercise  of  proprietary 
rights;  or  as  liable  to  be  influenced  by  circumstances  peculiar  to 
their  age,  capacity,  or  situation.  Protecting  weak,  and  incapacitated 
persons  from  the  effects  of  their,  own  injudicious  contracts,  it  wcU 
becomes  the  jealouB  spirits  of  the  courts  to  have  marked  out  certain 
social  relations  as  peculiarly  subject  to  suspicion  and  caution,  \a 
respect  to  all.  agreements  between  persons  affected  by  eonsiderationi 
or  motives  arising  out  of  the  relationship  in  question.  Where  one^ 
party  is  not  peffectly  free  to  act,  and  the  other  party  has  availed 
himself  of  his  power  and  influence  in  procuring  a  conveyance  ot 
contract,  courts  of  equity  dispense  with  proof  of  actual  fraud  or  im- 
position; but  inferring  constraint  from  the  relations  of  the  parties, 
will  set  aside  such  contract  or  conveyance,  as  contrary  to  public 
policy.  In  all  cases,  the  onus  probandi  is  on  the  party  setting  up 
fluch  contract,  to  show  an  adequate  consideration,  and  the  bona  fide 
character  of  the  transaction.  The  relations  between  guardian  and 
wardy  parent  and  childf  solicitor  or  attorney  and  client ,  trustee 
and  cestui  que  trusty  master  and  servant y  and  the  cases  of  expect^ 
ant  heirs,  and  of  reversioners,  are  jealously  watched;  and  all  con- 
tra'^ts  made  during  its  existe.nce,  by  the  minor  party,  in  each  of  these 
relations  to  the  superior,  are  scrutinized  jealously;  and,  income  cases, 
on  bare  suspicion  of  undue  influence;  in  others,  on  the  mere  relation 
of  the  parties,  fraud  is  inferred;  and  the  contract  or  conveyance  set 
aside.  Contracts  made  soon  after  the  termination^  of  siich  relations, 
are,  oh  the  same  principle  of  policy,  subjected  to  the  operation 
of  the  same  wholesome  rule.  Nor  will  lapse  of  time,  or  the  death 
of  the  fraudulent  .purchaser,  so  affect  the  case  as  to  preclude  the 
granfbr,  and  those  claiming  under  him,  from  setting  aside  the  con- 
tract Authorities  cited,  Morse  v.  Royal,  12  Ves.  371;  Wright 
V.  Proud,  13  Ves.  137;  Murray  v.  Palmer,  2  Sch.  and  Lef.  474; 
Osmond  v.  Fitzroy,  3  P.  Wms.  131;  Huguenin  v.  Baseley  14  Vea 
Vol.  XII.— 2  I 
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373;  2  Eden,  286;  Rhodes  v.  Cook,  2  Sim.  and  Sta.  448;  Davis  v. 
Duke  of  Marlborough,  2  Swanst  139;  Gowland  t.  De  Fana,  17 
Ves.  10;  Peacock  v.  Evans,  16  Ves.  512;  Evans  v.  Lewellen,  1 
Cox's  Rep.  333;  S.  C.  2  Bro.  C.  C.a20;  Gwynne  v,  Heaton,  1  Bro. 
C.  C.  1 ;  Bell  v.  Howard,-  9  Mbd.  302 ;  Young  v.  Peachy,  2  Atk. 
254;  and  (he  case  of  Glissen  v.  Ogden,  therein  ireferred  to;  Heron  y. 
Heron,  2  Atk.  160;  Blunden  v.  Barker,  1  P.  Wnis.  639;  S.  C.  10 
Mod.  451;  Broderick  v.  Broderick,  1  P.  Wms.  239;  Scrope  v.  Of- 
fley,  1  Bro.  P.  C.  ?79;  6ould-v.  Okeden,  4  Bro.  P.  C.  198;  Twisle- 
ton  t.  Griffith,  1  P.  Wms.  310;  Jeremy's  Equity,  394,  et  seq.;  1 
Story's  Equity,  304  to  324,- Inclusive;  and  Waller  v.  Arnristead's 
Adminia&cators,  2  Leigh,  11. 

The  case  at  bar,  is  one  peculiarly  calling  for  the  application  of  the 
principles  recognised  and  established  by  the  authorities  cited.  The 
ease  is  that  of  a  deed  made  without  consideration,  from  a  young 
daughter,  not  twenty-three  years  of  age,  to  her  wealthy  father,  with 
whom  she  resided:  conveying  all  her  property^  Her  father  was 
tenant  by  the  curtesy,  and  held  the  particular  life  estate;  her  estate 
was  the  reversion  descended  to  her  from  her  moiher,  and  dependent 
thereon.  She  was  then  both  under  the  parental  influence,  and  pre- 
sented the  case  of  a  yoiing  heir  dealing  for  an  expectancy  with  a 
party  owning  the  particular  estate,  for  no  consideration,  and  with  no 
declaration  of  trust;  a  party  whose  position  peculiarly  subjected  the 
present  contract  to  the  implication  of  fraud,  or  the  suspicion  of  im- 
positi6n. 

The  ground  assumed  by  th6  appellants,  that  this  is  a  voluntary 
deed,  and  therefore  good  against  the  grantor,  and  all  claiming  under 
her,  cannot,  on  this  aspect  of  the  case,  be  maintained.  The  general 
principle  introduced  by  the  statutes  13.  and  27  Eliz.,  re-enacted  in 
mo^  of  the  states,  that  voluntary  deeds,  so  far  only  as  existing  cre- 
ditors and  subsequent  bona  fideAnA  unnoticed  purchasers  are  con- 
cerned, are  void,  is  admitted  by  law.  The  exception  which  the 
courts  imply  from'  the  terms  of  the  statute,  and  the  usual  motive  to 
defraud  creditors  in  all  such  conveyances,  as  againsf  the  grantor  and 
his  sub-claimants,  seeking  to  recover  the  property,  or  vacate  the  con- 
veyance, is  the  sole  exception  to  this  general  rule.  A  party  who  has 
conveyed  away  his  property  to  evade  the  payment  of  his  just  debts, 
shall  not  be  permitted  to  take  advantage  of  his  own  wrong,  and  re- 
claim his  property,  against  the  will  of  his  grantee,  the  partner  in  the 
fraud;  when  the  claims  of  cteditors  may  have  been  otherwise  satis- 
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fiedy  or  a  necessity  for  their  interference  has  passed  away.  This 
principle,  with  that  other  plain  rule,  giving  any  party  competent  to 
contract,  and  uninfluenced  by  fraud,  duress,  or  undue  advantages 
taken  by  the  grantee,,  a  free  disposit^ion  over  his  property,  cannot  be 
applied  to  the  present  case.  A  voluntarv  deed,  to  be  good,  must  be 
made  ceteris  paribus.  If  the  party  grantor  be  an  infant,  lunatic,  or 
subjected  fb  the  operation  of  those  relations  so  jealously  watched  by 
courts  of  equity;  in  some  cases  fi'om  the  absolute  nullity  of  the' con- 
tract; in  others  on  the  principles  of  public  policy,  that  contract  will 
be  set  aside.  3y  a  voluntary  deed,  is  meant  a  gift  without  conside- 
ration: would  then  a  voluntary  deed,  Executed  under  duress,  be  sus- 
tained? The  relation  of  the  parties  assimilates  the  present  deed  to 
one  obtained  by  actual  fraud,  or  undue  influence. 

The  remaining  causes  of  error  were  in  reference  to  improper  items 
in  the  master  commissioner's  account;  questions  as  to  the  efiect  of 
evidence;  the  allowance  of  interest  and  costs;  and  the  right  to  cre- 
dits in  the  nature  of  offsets.  Though  material  to  the  merits,  the  dis- 
cussion of  these  points-is  not  of  sufficient  general  importance  to  be 
set  out  in  the  argument 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  case  comes  up  on  appeal  from  the  circuit  court  of  the  District 
of  Columbia,  for  the  county  of  Alexandria.     The  appellees  were  the. 
complainants  in  the  court  below;  and  as  heirs  at  law  of  their  mother, 
Eleanor  Jenkins,  filed  their  bill,  by  their  father,  James  B.  Pye,  as 
next  friend,  to  set  aside  a  deed  given  by  their  mother  to  Geoi^ 
Jenkins,  -her  father,  bearing  date  the  15th  of  March,  1813.     The 
bill  charges,  that  the  deed  was  made  wholly  without  consideration, 
and  operated  only  to  create  a  resulting  trubt  in  favour  of  the  grantor 
and  her  heirs;  and  if  their  claim  cannot  be  sustained  on  that  ground, 
they  charge  that  the  deed  was  obtained  by  the  undue  influence  of 
parental  authority,  and  therefore  void  in  equity,  against  the  said 
Eleanor  Jenkins  and  her  heirs. 

The  consideration  expressed  in  the  deed  is  one  dollar;  and  as  to 
the  allegation  of  undue  influence,  the  bill  charges  that  the  said 
Eleanor  inherited,  as  heir  of  her  mother,  the  land  conveyed  to  her 
father,  and  in  which  her  father  was  entitled  to  a  life  estate.  That  at 
the  time  of  her  mother's  death,  she  was  an  infant  of  very  tender 
years,  residing  with  her  father,  and  continued  to  reside  with  him 
until  her  marriage.     That  she  never  was  informed  of  the  extent  of 
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her  property,  to  whi^h  she  became  entitled  on  the  death  of  her  mo- 
ther; and  having  led  a  life  of  great  seclusion,  in  the  country,  at  a 
distance  from  Alexandria,  where  the.  lands,  are'  situated,  she  had  no 
means  of  acquiring  information  on  the  subject  That  very  spon  after 
the  said  Eleanor  had  attained  the  age  of  twenty-^one  years,  and  whilst 
she  still  resided  with  her  father,  and  remained-  in  ignorance  of  the 
extent  and  valufe  of  her  rights;  the  said'Greorge  Jenkins,  availing  him- 
self of  his  parental  authority^  and  of  the  habit  of  implicit  obedience, 
and  submission  on  the  part  of  his  child,  procured  from  her  the  deed 
in  question. 

The  flinswers  of  the  appellantii  deny  every  material  charge  and 
specification  in  the  bill,  tending  to  show  that  any  undue  influence 
was  exercised  by  the  father,  to  obtain  the  deed  from  his  daughter; 
but  that  the  act  was  voluntary  and  free  on  her  part.  That  she  was 
well  acquainteid  with  her  rights,  and  the  value  of  the. property. 
That  at  the  time  of  executing  the  deed,  she  was  twenly-three  years 
of  age;  and  that  the  same  was  not  done  in  expectation -of  her  mar- 
riage, as  she  was  not  married  for  two  yeafs  afterwards. 

The  mere  nominal  consideration  expressed  on  the  face  of  the  deed 
was  enough  to  pass  the  estate  to.  the  grantee,  no  uses  being  declared 
in  the  deed.    It  is  true,  as  a  general  -proposition,4fliat  he  who  pays 
the  c6nsideration,  means^  in  the  absence  of  all  rebutting  circum- 
stances to  purchase  for  his  own  benefit;*  and  there  may  he  a  resulting 
trust  for  the  use  of  the  party  paying  the  consideration.    But  this  is 
founded  upon  a  mere  implication  of  law,  and  may  be  rebutted  by  evi- 
dence, showing  that  such  was  not  the  intention  of  the  parties.    And 
in  the  present  case,  the  evidence  is  conclusive  to  show  that  no  such 
riesQlting  use  was  intended.     But  it  is  unnecessary  particularly  to  no- 
tice this  evidence,  as.  this  part  of  the  case  was  not  very  much  pressed 
at  the  argument     And  in  addition  to  this,  the  evidence  shows  that 
ou  the  3d  of  November,  1813,  the  day  her  deed  wa?  offered  for.record 
in  Alexandria,  George  Jenkins  paid  to  his  daughter  two  thousand 
dollars;  which,  uhder  the  situation  of  the  property,  might  well  be 
considered  nearly,  if  not  quite,  an  adequate  consideration.    The  pro- 
perty being  in  a  dilapidated  state,  requiring  great  expense  in  repairs; 
and  the  grantee,  George  Jenkins,  having  a  life  estate  in  it,  which, 
from  the  circumstance  of  his  living  eighteen  years  after  the  date  of 
the  deed,  there  is  reason  to  conclude,  that  the  state  of  his  health  and 
constitution  Was  such  at  that  time,  as  justly  to  estimate  his  life  estate 
of  considerable  value. 
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The  eyidence  of  the  payment  of  two  thousand  dollars,  in  addition 
tathe  nominal  consideration  of  one  dollar  mentioned  in  the  deed, 
was  admissible;  without  any  amendment  of  the  answer.  It  rebutted 
the  allegation  in  the  bill,  that  the  deed  was  made  wholly  without  con- 
sideration. 

But  the  grounds  mainly  relied  upon  to  invalidate. the  de^d,.were, 
that  being  from  a  daughter  to  her  father,  rendered  tt  at  least,  prima 
facie,  void;  And  if  not  void  on  this  ground,  it  was  so  because  it  was 
obtained  by  the  undue  influence  of  paternal  authori^. 

The  first  ground  of  objection  seeks  toestablish  the  broad  princi-. 
pie,  that  a  deed  from  a  child  to  a  parent,  conveying  the  real  estate  of 
the  child,  ought,  upon  consideratt^s  of  public  policy,  growing  out 
of  the  relation  of  the  parties,  to  be  deemed  void:  and  numerous 
cases  in  the  English  chancery  have  been  referred  to,,  which  are  sup^ 
posed  to  establish  'this  principle.  We  do  not  deem  itneceasary-to 
•travel  over  all.  these  authorities;  we  have  looked  into  the  leading 
cases,  and  cannot  discover  any  thing  to  warrant  the  broad-  and  un- 
qualified doctrine  contended  for  on  the  part  of  the  appellees.  All 
flie  cases  are  accompanied  with  someang^^ient,  showing  undue  in- 
fluence exercised  by  the  parent,  operating  upon  the  fears  or  hopea 
of  the  child;  and  sufficient  to  show  reasonable  grounds  to  presume 
that  the  act  was  not  perfectly  free  and  voluntary  on  the  part  of  the 
child;  and  in  some  cases,.although  there  may  be  circumstances  tend- 
ing, in  some  small  degree,  to  show,  undue  influence;  yet  if  the  agree- 
ment appears  reasonable,  it  has  been  considered  enough  to  outweigh 
light  circumstances,  so  as  not  to  aflfect  the  validity  of  the  deed. 

It  becomes  the  less  n^essary  for  us  to  go  into  a  critical  examina- 
tion of  the  English  chancery  doctrinie  on  this  subject,  for  should  the 
cases. be  found  to  countenance  it,  we  should  not  be  disposed  to  adopt 
child  or  sanction  the  broad  principle  contended  for,  that  the  deed  of  a 
to  a  parent  is  to  be  deemed,  prima  facie,  void.  It  is  undoubtedly 
the  duty  of  courts  carefully  to  watch  .and  examine  the  circumstances 
attending  transactions  of  this  kind,  when  brought  under  review  be- 
fore them,  to  discover  if  any  undUe  influence  has  been  exercised  in 
obtaining  the  conveyance.  .  But  to  consider  a  parent  disqualified  to 
take  a  voluntary  deed  from  his  child,  without  consideration,  on  ac- 
count of  their  relationship;  is  assuming  a  principle  at  war  with  all 
filial  as  well  as  parental  duty  and  afiection;  and  acting  on  the  pre- 
sumption, that  a  parent,  instead  of  wishing  to  promote  the  interest 
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and  welfare,  would  be  seeking  to  overreach  and  defraud  his  child. 
Whereas,  the  presumption  ought  to  be,  in  the  absence  of  all  proof 
tending  to  k  contrary  conclusion,  {hat  the  advancement  of  the  interest 
of  the  child  was  the  object  in  view;  and  to  presume  the  existence 
of  circumsfances  conducing  to  that  result  Such  a  presumption  har- 
monizes with  the  moral  obligations  of  a  parent  to  provide  for  his 
child;  and  is  founded  upon  the  same  benign  principle  that  governs 
cases  of  purchases  made  by  parents  in  the  name  of  a  child.  The 
prima  facie  presumption  is,  that  it  was  intended  as  an  advancement 
to  the  T^hild,  and  so  not  falling  within  flie  principle  of  a  resulting 
trust  The  natural  and  reasonable  presumption  in  all  transactions  of 
this  kind  is,  that  a  benefit  was  intended  the  child,  because  in  the  dis- 
charge of  a  moral  and  parental  duty.  And  the  interest  of  the  child 
is  abundantly  guarded  and  protected,  by  keeping  a  watchful  eye  over 
the  traosaction,  to  see  that  no  undue  influence  was  brought  to  bear 
upon  it 

In  the  present  case,  every  allegation  in  the  bill  tending  to  show 
that  any  undue  influence  was  used,  is  fully  met  and  denied  in  the 
answer  ::nd  is  utterly  without  proof  to  sustain  it  And  indeed  this 
allegation  seemed  to  be  abandoned  on  the  argument 

But  if  any  thing  was  wanting  to  resist  the  cbim  on  the  part  of  the 
appellees,  and  to  establish  the  deed,  and  the  interest  derived  under  it, 
it  will  be  found  in  the  lapse  of  time.  The  deed  .bears  date  the  3d  of 
November,  1813;  the  grantor,  Eleanor  Jenkins,.then  being  twenty- 
three  years  of  age.  She  was  married  about  two  years  thereafter,  and 
died  in  the  year  1818; -and  not  a  whisper  of  compliant  was  heard 
against  the  transaction  during  her  lifetime.  Oeorge  Jenkins,  the 
grantee,  lived  until  the  year  1831,  and  no  complaint  was  made  in.  his 
lifetime;  after  a  lapse  of  eighteen  years,  it  is  difficult,  if  not  im- 
practicable, fully  to  explain  the  transaction. 

Lapse  of  time,  and  the  death  of  the  parties  to  the  deed,  have  always 
been  considered  in  a  court  of  chancery,  entitled  to  great  weight,  and 
almost  controlling  circumstances,  in  cases  of  this  kind. 

But  the  circumstances,  as  disclosed  by  the  proofs,  not  only  rebut 
every  presumption  of  unfairness  on  the  part  of  George.  Jenkins,  but 
disclose  circumstances,  tending  to  show  that  he  was  governed  by  mo- 
tives highly  honourable  and  commendable.  He  was  a  man  of  large 
estate^  the  property  conveyed  to  him  by  his  daughter  was  in  a  dilapi- 
dated and  unprofitable  condition.  He  had  a  life  estate  in  it  And  it 
would  have  been  unreasonable,  if  not  unjust  to  his  other  children,  to 
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have  required  him  to  incur  great  expeilsea  in  improving  this  propert;jr, 
which  would  enure  to  the  exclusive  benefit  of  this  daughter.  His  ob- 
ject, as  well  as  that  of  his  daughter,  seems  to  have  been  to  enable  him 
the  more  easily  and  satisfactorily  to  make  an  equal  distribution  of 
his  property  among  all  his  children;  as  well  the  said  Eleanor,  aa  those 
he  had  by  a  second  marriage.  This  was  a  measure  well  calculated  to 
promote  h^armony  among  his  children:  and  his  intention  to  carry 
that  disposition  of  his  property  into  execution,  was  manifested  by  the 
will  he  made;  which  failed  however  of  its  full  operation,  by  reason 
of  some  informaltty-in  its  execution.  But  the  appellees  have  suc- 
ceeded to  a  full  and  equal  share  of  his  estate,  under  the  disu  ibution 
which  the  law  has  made;  which  is  all  that  in  equity  and  justice  they 
could  claim. 

This  view  of  the  case,  renders  it  unnecessary  to  notice  the  points 
made  on  the  argument,  in  relation  to  the  accounts  which  the  appel- 
lees were  called  upon  to  render. 

The  decree  of  the  court  below  is  accordingly  reversed,  and  the  bill 
dismissed; 

Mr.  Justice  Cathon. 

I  concur  with  the  majority  of  the  Court,  that  the  decree  be  re-* 
versed;  but,  differing  most  materially  with  the  reasopB  and  principles 
on  which  the  opinion  of  my  brethren  proceeds,  I  will  briefly  state 
the  difference,  hoping  sincerely  I  may  be  mistaken. 

The  cause  must  be  reviewed  here  in  the  same  form  that  the  par- 
ties presented  it  to  the  circuit  court:  this  is  due  to  the  court  below, 
and  theonly  mode  we  can  pursue  as  a  court  of  appeals. 

The  bill  was  filed  in  July,  1833:  the  answer  in  May,  1834:  the 
replication  in  April,  18o5:  and,  on  the  11th  of  May,  the  cause  was> 
by^  agreement,  set  for  hearing;  and  on  the  26th  of  October,  1835, 
was  heard  upon  the  bill  and  answers,  with  two  additional  facts, 
which  the  parties  admitted  of  record ;  to  wit:  1.  That  Greorge  Jenkins 
was,  at  the  date  of  the  deed  from  his  daughter  to  him,  in  1813,  a 
man  of  large  fortune,  an4  so  continued  till  his  death.  2.  That  the 
deed  conveyed  all  the  estate  to  which  the  said  Eleanor  was  in  any 
manner  entitled.  Upon  this  case,  the  court,  on  the  26th  of  October, 
1835,  decreed  for  the  complainants;  and  ordered  an  account  to  h€ 
taken  of  the  rents  of  the  property  in  litigation  since  Oeorge  Jenkins^ 
death,  the  parcels  sold  by  him  in  his  lifetime,  and  the  value  of  the 
estate  in  1813,  &c. 
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On  the  13th  of  May,  1887,  the  master  commissioner  eported;  and 
on  the  3l8t  of  October,  1837,  the  report  was  confirmed  by  a  final  de- 
cree of  the  court.  Upon  this  proceeding,  it  will  be  remarked,  that 
the  decree  of  October,  1835,  could  not  be  reye)*8ed  by  that  of  1837, 
on  evidence  furnished  to  the  commissioner  in  taking  the  account, 
and  which  he  reported  to  the  court.  The  first  decree  could  only 
have  been  reached  by  a  petition  for  a  rehearing,  (if  filed  in  time) 
or  by  a  bill  of  review;  and  we  must,  therefore,  examine  the  decree 
of  1835,  on  the  facts  then  presented  to  the  circiut  court 

The  bill  alleges^  the  conveyance  of  1813  to  hav#  been  executed 
without  Any  valuable  consideration;  and  that  the  daughter  acted  under 
the  influence  of  parental  authority.  That  it  was  executed  without 
viaduable  consideration,  the  answera' admit;  but  they  deny  that  any 
-constraint  or  parental  authority  was  exercised,  and  respond  that  the. 
deed  was  made  freely  and  voluntarily^  They  also  admit,  that 
Eleanor  Jenkins  was  born  the  17th  September,  1790;  that  her  mother 
died  in  1796;  that  when  the  deed  was  made,  Eleanor  wi»s  Poly  eigh- 
teen months  over  twenty-one  yeArs  of  age,  and  that  she  was  the  sole' 
heir  of  her  mother;  the  father  and  grantee  being  tenant  by  the  cur- 
tesy of  the  lands  descended.  That  George  Jenkins  had  two  other 
children  by  a  different  mother,  who  are  the  defendants;  and  that  he 
died  in  1831,  intestate  as  regarded  his  real  ^estate. 

£leanor  Jenkins  married  in  1615,  and  died  in  1818;  leaving  the 
complainants  her  heirs. 

It  is  also  averred  in  the  answers,  that  the  property  in  181B  was  in 
«  dilapidated  condition;  and  that  it  had  suffered  by  fire,  which  was'a 
principal  reason  for  making  the  conveyance.  The  averment  is  in- 
dependent of  any  statenient  in  the  bill,' is  traversed  by  the  replica- 
tion; and  no  proof  having  been  made  to  sustain  the  averment,  of 
course  it  cannot  be-  noticed  here.  The  defendants  also  insist,  that 
the  bill  should  be  dismissed  because  of  the  lapse  of  time,  and  the 
death  of  parties  and*  witnesses. 

This  being  the  case  presented  to  tAt  cii^uit,  court  in  1835,  the 
question  is,  did  that  court  err  in  ordering  the  defendants  to  account? 
Time  and  the  death  of  George  Jenkins  aside,  I  think  it  impos- 
sible so  to  hold;  consistently  with  the  best  established  doctrines  go- 
verning a  court  of  chaixcery. 

The  elements  of  the  decree  below  were,  1.  That  the  grantbr, 
Eleanor  Jenkins,  toas  a  young  heir,  and  a  woman,  when  she  made 
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the  conveyance;  that  it  was  of  her  whole  estate,  without  considera- 
tion, and  to  a  parent  of  large  wealth. 

2.  That  she  was  an  heir  of  an  estate  in  reversion,  which  descended 
to  her  in  tender  infancy;  and  in  regard  to  the  possession  and. enjoy- 
ment of  which  she  must  be  deemed  and  treated,  in  a  court  of  chan- 
cery, as  an  expectant  heir* 

3.  She  conveyed  to  the  adult  tenant  for  life,  who  was  her  father 
and  natural  guardian^  with  whom  she  resided,  and  on  whom  she 
was  dependent 

I  propose  tb  examine  the  cause,  such  as  it  is  found;  not  to  speculate 
upon  supposed  cases  of  remainders  acquired  by  purchase,  and  sold 
by  him  who  thus  acquired;  nor  upon  cases  where  the  tenant  for  life 
joins  in  the  sale.  These  and  other  transfers  of  remaindersy  may 
depend  on  very  different  principles  from  the  case  before  the  Court 

The  two  first  grounds,  governing  the  decision  of  the  circuit  court, 
will- be  treated  together;  disregarding  for  the  present  the  relation  of 
father  and  daughter. 

In  the  language  of  Sir  William  Grant,  in  Gowland  v.  De  Faria, 
17  Vesey,  23,  it  will  be  laid  down,  that  ^  this  is  the  case  of  a  person 
who,  in  this  court,  is  considered  as  an  expectant  heir;"  and  'f  that  it 
is  incumbent  upon  those  who  have  dealt  with  an  expectant  heir,  rela- 
tive to  his  reversionary  interest,  to  make  good  the  bargain:  that  is, 
to  be  able  to  show  that  a  full  and  adequate  consideration  was  paid. 
In  all  such  cases,  the  issue  is  upon  the  adequacy  of  price;  no  proof 
of  fraud  is  necessary;  and  the  relief  is  given  upon  general  principles 
of  mischief  to  the  public,  without  requiring  particular  evidence  of 
actual  imposition."  2  Atk.  28;  Jeremy's  Eq.  398;  1  Story's  Eq. 
330,  sect  338;  1  Fonblanque's  Eq.  B.  1,  C.  2,  sect  12;  1  Mad.  Ch. 
118,  state.the  result  of  the  adjudications. 

.  As  some  doubts  are  suggested  by  Mr.  Justice  Story,  and  by  Mr. 
Jeremy,  in  the  passages  cited  of  their  treptises,  whether  jthe  strictness 
of  the  doctrine  applies  to  cases  of  dealings^  for  remainders;  it  is 
deemed  necessary  to  go  into  a  slight  review  of  the  leading  adjudged 
Cases,  to  see  if  any  conveyance  resembling  the  present  has  been  per- 
mitted to  stand.  It  is  but  justice,  however,  to  say,  that  I  do  not 
suppose  either  of  those^ highly  respectable  authors  intended  to  ques- 
tion the  doctrine  in  a  case  like  the  present;  where  the  estate  in  re- 
veraion  descended  upon  an  infant  heir,  encumbered  with  a  life 
interest,  and  the  expectancy  was  given  to  the  tenant  for  life,  within 
eighteen  months  after  the  heir  came  of  age.  That  such  purchase  is 
Vol.  XII.— 2  K 
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a  con^ructive  fraud,  and  the  purchaser,  if  a  strangser,  compelled  to 
account,  and  give  up  his  bargain,  if  found  to  be  advantageous;  has 
not,  for  a  century,  been  an  open  question.  The  conveyance  is  treated 
as  a  mortgage,  and  the  grantor  relieved  on  payment  of  the  principal 
advanced  and  intetrest;  without  inquiry  whether  thern  was  fraud  or 
imposition. 

The  doctrine,  during  the  seventeenth  century,  met  with  some  op- 
position, especially  in  th^  reigns  of  Car.  II.  and  Jac.  IL;  but  in  Nott 
V.  Hill,  1  Vern.  1 69  j  1  P.  W.  310;  Newland  on  Contracts,  436;  and 
Bemey  v.  Pitt,  2  Vern.  14,  it  received  the  most  conclusive  confinna- 
tioii  short  of  the  judgment  of  the  house  of  lords.  In  the  former  case, 
Lord  Ch.  Nottingham  decreed redempticn  (in  his  own  phrase):  on 
rehearing,  Lord  Keeper  North  reversed  this  decree,  and  refused  re- 
lief: but  this  last  decree  was  again  reheard  before  Lord  Clh  Jeffries^ 
2  Vern.  27,  and  reversed,  and.  that  of  .Lord  Nottingham  confirmed. 
So  in  Bemey  v.  Pitt,  (the  report  of  which  is^  found  in  2  Vern.  14; 
1  P.  W.  311;  Newland  Con.  347,)  Lord  Nottingham  denied  relief; 
but  Lord  Ch.  Jeffries,  2  Jac.  2,  on  rehearing,  reversed  the  der.ree,and 
let  in  the  grantor  to  redeem  on  the  usual  terms  of  paying  the  money 
advanced,  with  interest 

In  the  case  of -Twisleton  v.  Griffith,  (1716,)  the  exception  was 
again  invoked,  that  there  was  no  fraud  in  fact;  it  was  urged,  that  at 
this  rate  the  heir  of  the  remainder  could  not  sell,  as  no  one  would 
buy;  to  which  Liord  Cowper  replied:  *^  This  might  force  an  heir  to 
go  home,  and  submit  to  his  father,  or  bite  on  the  bridle,  and  endure 
some  hardships;  and  in  tne  meantime  he  might  grow  wiser^  and.be 
reclaimed,'*  1  P.W.  313. 

In  Peacock  v.  Evans,  16  Yes.  514,  the  master  of  the  rolls  says: 
(when  speaking  of  an  heir-  selling  the  expectancy  of  a  remainder 
during  his.father's  life,)  ^^  To  that  class  of  persons,  this  court  seems 
to  have  extended  a  degree  of  protection  approaching  nearly  to  an 
incapacity  to  bind  themselves  by  contract;'^  and  he  cites  with  appro- 
bation the  expressions  of  Lord  Ch;  Eldon,  in  Coles  v.  Trecotheck, 
9  Yes.  234;  that,  <^  The  catfes  of  reversions  and  interests  of  that  sort 
go  upon  a  very  different  principle:  in  some,  the  whole  duty  of  ^making 
good  the  bargain,  upon  the  principles  of  this  court,  is  upon  the  vendee, 
as  in  the  instance  of  heirs  expectant*'  And  Sir  William  Grant 
added:  ^  The  tendency  of  this  doctrine  to  render  all  bargains  with 
such  persons  very  insecure,  if  not  altogether  impracticable,  seems  not 
to  have  been  considered  as  operating  to  prevent  its  adoption  and 
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establishment;  but,  on  the  contrary,  some  of  the  judges  iiave  avowed 
that  probable  consequehce,  as  being  to  them  the  recommendation  of 
the  doctrine." 

In  the  case  referred  to,  it  was  admitted  there  was  nothing  approach- 
ing to  fraud  or  impositidtl;  jet  the  conveyance  was  set  aside,  be- 
cause a  full  price  had  not  been  paid.  All  that  could  be  said  of  it  was, 
that  Mr.  Peacock  had  obtained  a  very  advantageous  bargain. 

So  in  Gbwland  v.  De  Faria,  17  Yoaeyj  23,  where  a. reversionary 
interest  had  been  sold,  in  which  the  plaintiff's  mother  had  a  life 
estate,  all  fraud  was  denied;  and  no  proof  introduced,  save  that  the 
consideration  was  not  full :  and  in  reply  to  the  argument  of  manifest 
fairness,  the  master  of  the  rolls  replied:  <^  In  all  these  cases  the  issue 
is  on  the  inadequacy  of  price.  This  is  the  cieise  of  a  person  who,  in. 
this  court,  is  considered  an  expectant  heir.  He  has  charged  his  re- 
versionary interest;  and  the  question  is,  whether  he  Kas  received  an> 
adequate,  consideration.  Upon  that  question  the  evidence  '^  is  all  one 
way:'*  and  the  conveyance  was  treated  as  a  mortgage,  vide  Davis  ^. 
Duke  of  Marlborough,  2  Swanston,  147. 

To  cite  other  authorities  to  sustain  tlie  position  assumed  would 
justly  be  deemecl  an  incumbrance;  and  I  will  only  ask,  had  Eleanor 
Jenkins  conveyed  to  a  stranger  instead  of  her  father,  could  a  court  of 
chancery  have  refused  her  heirs  relief,  had  they  come  in  time? 

And  by  way  of  introducing  the  next  proposition,  it  will  be  sub- 
mitted, whether  her  father  stood  upon  higher  ground  than  a  stranger? 

To  a  proper  understanding  of  this  question,  a  slight  reference  must 
be  had  to  the  facts,  reported  by  the  commissioner,  9s  they  appeared 
on  the  final  decree  in  October,  1837.  My  brethren  have  given  them 
some  consideration,  nor  will  I  pass  them  by;  although  the  pleadings 
U  is  apprehended  exclude  them,  they  will  be  taken  in  connection 
with  the  answers  and  admissions.  George  Jenkins,  in  1 8 1 3,  and  at  his 
death,  was  a  man  of  large  wealth.  He  had  two  sets  of  children;  one 
child  by  a  first  wife,  and  two  by  asecond.  The  answer  avers  he  pro- 
cured the  conveyance  to  do  justice  in  his  family.  The  account  shows, 
that  Eleanor's  and  George  Jenkins's  joint  interests  were  worth  when 
the  deed  was  made  in  March,  1813,  eight  thousand  nine  hundred  and 
ninety-two  dollars  and  ninety-seven  cents;  abd  that  about  six  months 
after  the  execution  of  the  deed,  George  Jenkins  caused  to  be  vested 
in  his  daughter,  £leanor,  two  thousand  dollars'  worth  of  bank  stock; 
which  was  sold  by  Mr.  Pve  shortly  after  he  married  Eleanor. 
Further  than  this,  nothing  was  advanced  to  the  daughter.     George 
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Jenkins  aled  intestate,  as  regarded  his-  lands;  whether  by  accidetat  or 
design,  matters  nolliing  to  the  infant  children  who  are  plaintiffs. 
The  answer  avers,  thjat  the  complainants  by  the  inteMacy  are  entitled 
to  two-elevenths  by  their  grandfather's.estate;  whereas  were  they  to 
obtain  the  lands  conveyed  by  the  deed  of  1813^  and  conie  in  as' joint ' 
heirs  of  the  residue  they  would  take  more  than  one-half.  What  • 
advances  were  made  by  dieir  .father  to  the  two  children  of  George 
Jenkins,  who  are  defendants,  does  not  appear;  but  that  they  take 
nine-elevenths  of  the  whole  estate,  by  the  intestacy,  conclusively 
proves,  if  George  Jenkins  obtained  the  deed, ''  best  tamable  him  to- 
da  equcd  justice  to  aV  his  fca/hily^  that  he  did  no  such  equal 
justice  to  his  daughter  Eleanor  in  her  lifetime,  or  to  her.  children  at 
his  death.:  He  was  a  man  of  large  wealth,  and  was, bound  to  do  equal 
justice,  if  the  answer  be  true ;  and  the  defendants  aver  they  personally 
know  the  fact  tp  be  so:  ahd  that  thip  was  the  consideration  of  the 
conveyance.  If  it  waa  obtained,  for  one  purpose,  and  the  property 
applied  to  another;  for  instance,  to  adyance  the- fortunes  of  the  second 
set  of  children;  it  is  well  settled  the  deed  should  be  set  aside.  To 
prove  it,  I  need  only  cite  the  ease  of  Young  y.  Peachy,  2  Atkyn^s, 
d54,  whose  authority  has  never  been  questiohed  since  Lord  Hard- 
wicke's  time. 

Again :  Two  thousand  dollars  ip  bank  atock  was  a  poor  advance 
for  a  man  of  large  wealth,  having  only  three  children,  oo  the  inter- 
marriage of  one  of  them;  and  we  Will,  take  it  that  Eleanor  wais  not 
intended  to  be  tunied  off  destitute. 

The  (acts  thu9  introduced  from  the  commissioner's  report,  to  con- 
trol the  effect  of  the  first  decree,  (could  they  be  heard  for  such  pur- 
pose,) are  therefore  of  no  value,  land  cannot  help  the  conveyance. 
How, then  did  the  father  stand  ?  ' 

The  jealousy  with  which  courts  of  chancery  watch  contracts  mide 
by  parents  with  children,  is  laid  dowfi  with  terseness  and  much  ac- 
curacy by  Mr.  Justice  Story  in  his  lecture  on  constructive  frauds. 
1  Story's  Ch.  306.  He  fxf%z  **  The  natural  and  just  influence  which 
a  parent  has  over  a  child,  renders  it  peculiarly  important  for  courts 
of  justice  to  watch  oyer  ahd  protect  the  interests  of  the  littlsr;  and 
tiierefore  all  contracts  and  conveyances,  whereb;^  benefits  are  secured 
by  children  to  their  parents,  pre  objects  of  jealousy;  and  if  they  are 
not  reasonable  under  the  circumstances,  they  will  be  aet  aside.'' 

Mr.  Newland  in  bis  treatise  on*  contracts,  chapter  30,  page  445, 
gives  the  result  of  the  authorities  with  great  clearness  and  force;  and 
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the  accuracy  of  Which  is  fully  bojne  oiit  by  the  caaea.  *^  It  ia  a  natiir 
ral  pr^sumptioD,"  aaya  he>  **  that  a  parent  poaaeaaea  influence,  oyer 
the  mind  of  his  child.  Equity  therefore  regarda  with  a  jealoua  eye 
contracta  between  them;  and  very  properly. conaidera  thia  relation  to 
giYe-addiiiohal  weight  and  suspicion  to  circumstancea  of  fraudu- 
lent aspect^  which  the  caae  may  involve.''  And  Lord  Hardwicke  aaid 
in  Young  v.  Peacy,  2  Atk,  2^8,  where  the  transaction  in  ita  leading 
featurea  mxich  resembled  this;  the  father  having  obtained  a  voluntary 
.  conveyance  firom  a  daughter :  ^^  But  the  caae  ia  greatly  strengthened 
when  it  comes  to  be  -considered  that  thb  waa  a  recovery  obtained 
by  a  father  from  his  child;,  and  when  this  is  the  caae,  it  afibrda  an- 
other atrong  cireumatance  in  order  to  relieve  the  plaintifia.'' 

The  Britiah  adjudications,  uniformly  and  firmly  aupporting  the 
doctrine,  are  cited  by  the  writ^ra  above  refeired  to.  1  Story's  Eq. 
306,  NewL  445^^  Madd.  Chancy.  310;  and  with  which  I  will  reat 
content:  adding,  howevei*»  that  the  caae  before  us,  ia  fM  bare  of  alle- 
viating circumatancea,  tending  to  exempt  it  from  the  general  rule,  aa 
any  I  have  found  reported,  or  known  in  my  experience  in  life. 
Had  the  conveyance^  been  made  to  a  atranger,  it  co>ild  not  have  been 
tolerated  for  a  moment;  and  having  been  made  to  the  C^er,  in, the 
language  of  Mr.  Newland:  ^  The' relation  givea -additional  weight 
and'auapicioQ  to  the  circumstances  which  the  case  involves.^'  tts 
decision  rests  not  on  discretion,  but  on  settled  rules  of  property; 
which,  it  is  su{^sed  by  me,  should  not  be  disturbed. 

But  firsts  more  than  twenty  yeara  elapaed  from  the  execution  of 
the  conveyance  to  the- time  of  filing  the  bill;  and  second,  it  waa  not 
filed,  until  after  George  Jenkina'a  deafh*  The  daughter  ai^d  her  heira 
having  been  ftt  all  timea  aince  1813  free  to  sue;  and  having  had  the 
meana,  and  being  under  no  undue  reatraint,  the  preaumptipn  is,  that 
time  has  deatroyed  the  evidence  going  to  prove  the  fairneaa  of  the 
tranaaction;  or  that  if  the-amt  bad  been  brought  in  the  grantee's 
lifetime,  h^  could  have  adduced  it  I  confess,  however,  it  is  with 
some  difficulty  the  presumption  can  be  maintained,  underdhe  circum- 
atancea of  tfiia  cauae,  by  the  British  adjudiGationa;~yet,  our  migratory 
habita,  and  the  consequent  loss  of  evidence  are  auch,  that  presump- 
tions founded  on  time  must  in-  this  country,  be  ^mly  supported, 
without  letting  in  douhtfol  exceptions  to  <lestroy  their  force:  espe- 
cially when  those  in  whose  knowledge  the  facta  rested,  which  pnight 
have  explained  the  traDMiction,  are  dead :  as  in  Browti  y.  Carter,  5 
Yea.  875,  wh^re  the  bill  was  brought  to  set  aaide  a  ^tfTenvent  u^der 
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an  agreement  between  fkther  and  son,  made  in  1769.  The  convey* 
mnee  Was  yoluiitary^  as  in  the  instance  before  the  Court.  The  fathei- 
died  in  1793 :  up  to  which  time  no  complaint  had  been  made;  and 
very  soon  after  the  bill  was  filed.  The  Court  held,  that,  **  though 
transactions  of  this  kind  will  be  looked  at  with  jealousy,  that  the 
father  should  not  take  an  improper  advantage  of  his  authority;  the 
complaint  must  always  be  made  in  time;  not  after  the  father  is 
dead,''  &c. 

The  same  doctrine  was  held  by  Librd  Eskine  in  Morse  v.  Royal, 
12  Ves.  376;  and  relief  refused  because  of  the  lapse  of  time  and  the 
death  of  witnesses. 

The  British  case,  however,  which  has  most  laboured  this  qiiestion,* 
is  that  of  Chalmers  v.  Bradley^  1  Jac.  &  Walk.  5S',  in  which  the 
authorities  are  referred  to,  where  the  claims  of  expectant  heirs  to 
have  decrees  for  accounts,  and  the  rescission  of  contradts,  were  re- 
jected, because  of  ihe  lapse  of  time  intervening  between  the  date  of 
the  contract  and  the  filing  of  the  bill, 

The  general  doctrine,  that  full  force  will  be  given  to  presumptions 
founded  on  time,  and  that  stale  demands,  will  npt  be  enforced  to 
compel  parties  to  account,  nor  to  disturb  contracts  or  possessions,  is 
established  on  a  very  firm  footing. as  the  doctrine  of  this  Court,  in 
Ricard  v.  Williams,  7  Wheat;  Hughes  v.  Edwards,  9  Wheat;  WU- 
lison  V.  Watkins,  3  Peters;  Miller  v.  M'Intyre,  6  Peters;  Piatt  v. 
Vattier,  9 -Peters;  and  other  decisions.  But  the  difficulty  in  such 
cases  as  the  one  before  the  Couit  is,  that  the  expedUnt  heir  is  usually 
de8titute,'ignorant  of  his  rights,  and  not  on  an  equal  footing  With  his 
vendee:  and.the  cou«ls  of  chancery  presume  that  he  contracted  in  sub* 
^rviarice'to  circumstances,  either  of  helpless  poverty  or  ignorance; 
or  at  least  superior  knowledge  of  facts  on  part  of  him  with  whom  he 
contracted.  Wjien  the  facts  proved  are  in  accordance  vith  the  pre- 
sumption, and  establish  that  the  same  condition  continued  to  the 
date  when  suit  was  brought,  -time  has  not  been  strictly  regarded  in 
Engird;  and  chancerv  has  frequently  proceeded  to  afford  relief, 
disregarding  the  len'g^Qx  of  time,  upon,  evidence  of  a  continuing  op- 
ps^ssion  and  poverty  >  or  concealment  This,  cause  has  certainly  in 
it  circumstances  to  raise  dimcqlties.  Eleanor  Pye  married  within 
two  years,  and  died  within  five  after  the  conveyance  was  made;  and 
the  complainants  were  at  her  death,  (and  so  continued  until  they 
sued,)  infants.  Yet  I  think  no  account  should  have  been..ordered, 
nor  the  conveyance  impeached,  after  the  lapse  of  twenty  years, 
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and  after  Gkorge  Jenkina's  death;  and  concur  that  the  bill  be  dis- 


This  cause'  came  on  to  be  heard  on  the  transicript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia,  holden  in  and  for  the  county  of  Alexandria;  an  t  was  argued  by 
counseL  On  consideration  whereof,  it  is  decreed  and  ordered  by 
this  Court,  that  the  decree  of  the  said  circuit  court  in  this  ^use  be, 
and  the  same  is  hereby  reversed;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  th^  said  circuit  court,  with  directions  to 
dismiss  the  ccHUplainants'  bilL 
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Jamxs  Gau^owat,  Jxtnioh,  appellant  y.  Henbt  R«  Finlst  and 

DaTIO  BaBB,  APPXLLSE8. 

C.  B.|  a  man  reiident  in  Ohio,  •■  an  officer  in  the  Virginia  line,  daring  the  reTolo- 
tionary  war,  waa  entitled  to  aji^nantity  of  mltitaiy  land  in  theitate  of  Ohio.-  War- 
ranta  for  the  land  were  iaraed  to  him,  and  .were  aarvejed,  located,  and  •  patented. 
In  1935,  the  heita  of  C.  B.  aold  part  of  theae  laoda  to  G.,  who  went  into  pccMaaion 
cf  them.  He  aoon  afterwarda  diacoyered  that  the-  patent  for  theie  landa  iaaned 
ai^r  the  deceaae  of  C.  B.,  and  waa  conaeqnently  yoid.  llie  land  had  been  reoogw 
niaaa  for  forty  yeaxa,  aa:the  property  of  C.  B.  and-hia  heira,  and  the  title  in  them 
deemed  Talid.  O.,  on  making'a  diacorery  of  the  defecta  in  the  patent,  ente^ 
and  located  the  land  for  himaelf.  Jii/<l,  that  G.  oonld  not  be  permitted  to  avail 
himaelf  of  thia  defect  in  UA  title,  while  atanding  in  the  relation  of  a  porehaaer, 
to  defeat  the  agreement  to  porohaee  made  with  the  heira  of  C.  B.  Under  the 
moat  ikToorable  circnmatancea,  he  could  onl^  have  it  reformed ;  and  the  amoont 
adTanoed  to  perfect  tl^e  title,  dediftted'from  the  unpaid  pnrchaae  money.  Where 
the  pnrchaaer,  inatead  of  claiming  from  his  Tendon  the  coat  of  entering  and  anr- 
▼eying  the  landa,  the  defect  i^  the  title  to  which  had  become  known  to  Jiim 
tjbrongh  h&  pnrehais,  cbima  to  hold  the  land  aa  hia  own,  unde^  the  title  ac<iaired 
by  hia  entry  and  annrey;  and  aaki  a  conrt  of  eqmty  to  reacind  the  contract  of  por- 
bhaae]  a  conrt  of  equity  will  ceoliue  giving  him  ila  aid  to  obtain  t^e  ezpenaei  of 
the  warranii  and  aurveya  taken  out  by  him  tot  the  land,  and  Mt  ap  againat  the 
righta  of  hia  yendora. 

It  (a  in  eatabliahed  rule  in  equity,  that  when  the  TcndOf  of  land  haa  not  the  power . 
taliiake  ^  title,  the  Tendee  may,  before  the  time  of  performance,  enjoin  the  pay- 
ment of  the  purchaaa  money,  until  the  ability  to  comply  with  the  agreement  ia 
ahown ;  but  then  the  court  will  giye  a  reaaonable  time  to  procure  the  title,  if  fit 
appean  probable  that  it  may  be  pnftured. 

In  reforming  a  contract  for  the  aale  of  landa,  equity  treata  the  pnrchaaer  aa  a  tmatee 
for  the  vendor,  becauae  he  holda  under  the  vendor;  and  acta  done  to  bene^t  the 
title  by  the  tender, 'when  in  poaaeiaion  of  the  landa,  enure  to  the  benefit  of  him 
under  whom  the  poaseiaion  waa  obtained,  and  through  whom  the  knowledge  that 
a  defect  in  the  title  eziated.waa  derived.  The  vendor  and  vendee  ahared  in  the 
relation  of  landlord  and  tenant;  the  vendee  cannot  diaavow  the  vendor'^  title. 

A  patent  for  landa  iaaued  afler  the  deceaae  of  the  patentee,  paaaea  no  title  to  the 
landa;  there  muat  be  a  grantee  before  tite  grant  can  take  effect. 

The  acta  of  congreia  of  1807,  and  the  aubaequent  acti  relative  to  the  titlea  to  mili- 
tary landa,  were  intended  to  remedy,  any  defocta  in  the  patenting  the  landa  in  thp- 
name  of  the  warrantee,  who  might  have  been  deceased  at  the  .tima  of  the  emana- 
tion of  the  padnt;  and  to  aecure  the  title  to  the  landa  to  the  heira  of  the  patentee. 
The  atatute  ia  general,  including  by  name  all  grants,  not  diatinguiihing  between 
void  and  valid ;  and  the  plaineat  rulee  of  propriety  and  juatice,  require  that  the 
courta  should  not  introduce  an  exception,  the  legialature  having  made  none. 

APPEAL  from  the  circuit  court  of  the  United  States,  for  the  west- 
em  district  of  Pennsylyania,  in  the  third  circuit 
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The  ap^llant  filed  his  bill  on  the  19th  of  October,  1835,  stating, 
that  on  the  11th  of  March,  1835,  he  entered  into  an  article  of  agree* 
ment  with  David  Barr,  acting  as  attorney  for  his  wife,  Elizabeth 
Julia  Ann,  who  thereby  became  a  party  to  the  satne.  Hie  agree* 
ment  stated  that  Charles  Bradford,  late  of  Pennsylyania,  obtained 
for  his  services  as  an  officerin  the  Virginia  continental  line,  a  land 
warran.t.  No.  4467,  for  8666  acres  of  land,  which  was  entered,  sur- 
veyed, and  patented  in  three  surveys  in  the  Virginia  military  dis- 
trict, in  Green  and  Brown  counties,  in  the  state  of  Ohio.  That 
Charles  Bradford  died  intestate,  leaving  four  children,  Wo  of  whom 
died  without  issue,  and  intestate,  leaving  Henry  R.  Finley,..and 
Elizabeth  Julia  Ann,  his  otily  surviving  heirs.  Elizabeth  Julia  Ann 
married  John  Finley,  and  died,  leaving  two  children,  Henry,  and 
Elizabeth  Julia  Ann,  who  are  the  only  hc^  of  their  motherj- and 
are  entitled  to  one  undivided  half  of  the  said  military  land.  That 
Henry  R.  Finley,  akid  Elizabeth  Julia  Ann,  the  wife  of  David 
Barr,  spld  to  the  complainant  an  undivided  moiely  ot  the  two  sur- 
veys in  Qreen  county,  in  consideration  of  ah  agreement  ta  pay  eij^ 
thousand  dollars;  of  Which  one  thousand  dollars  was  paid,  and  notes 
given  to  Henry  R.  Finley,  and  to  the  wife  of  David  Barr,  for  the 
residue  due,.payable  in  equal  instalments,  in  one,  t>yo,  and 'three  years; 
viz.,  on  the  first  of  January,  1837, 1838. 1839.  The  defendants,  and 
the  wife  of  Barr,';covenanted  that  they  were  the  persons  they  repre- 
sented thema^ves  to  be,  and. that  they  were  seised  and  possessed 
of  a  good  legal  title  to  the  lands  they  sold  to  the  complainant;  and 
bound  themselves,  their  Jieirs,  &c.,  to  make  him,  his  heirs,  &c.,  a 
gdod  title  in  fee  simple,  as  soon  as  he  should  pay  the  purchase  money. 
That  defendants  asserted  they  had  in  possession  the  evidences  of  the 
tiUe  of  defendant,  Finley,  and  the  wife  ef  Barr,  to  the  hnjl;  and  that 
a  letter  of  attorney  had  been  executed  and  acknowledged  by  Barr's 
.  wife  to  himself,  authorizing  him  to  sell  and  convey  her  titie  in  t^e 
land;  that  they  had  then  just  discovered  that  they  had  not  brought 
theoe  papers  with  them,  and  to  induce  appellant  to  close  the  contract, 
promised  to  send  bim  the  papers  as  soon  as  they  should  return 
home:  confiding  in  the  existence  of  the  papers,*  and  the  promise  to 
forward  them  to  him,  he  concluded  the  agreement  The  complain- 
ant says  he  paid  down  the  one  thousand  dollars,  and  one  hundred 
and  four  dollars;  the  latter  credited  on  the  last  note.  That  since  the 
date  of  the  contract,  Barr's  wife  has  died  intestate,  and  without  is- 
sue, being  a  minor  at  her  death.  That  defendants  have  not  pro- 
Vol.  XXL— 2  L 
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duced  their  title  papers,  nor  letter  of  attorney.  That  defendants 
cannot  perform  their  contract,  nor  make  a  good  title  to  the  land,  be- 
cause Charles  Bradford  died  in  i789;  and  thelapds  were  entered  in 
his  name,  on  the  19th  of  April,  1793;  and  the  tract  of  one  thousand 
acres  was  surveyed  the  14th  of  February,  1794:  and  the  survey  of 
the  tract  of  twelve  hundred  acres,  was '  made  the  24th  of  March, 
1794:  the  entries  and  surveys  being  made  about  four  years  after 
his  death. 

The  complainant,  averring  his  readineHs  to  perform,  prays  that  the 
article  of  agreement  may  be  deemed  annulled  and  cancelled  ;^  that  the 
money  be  refunded^  with  interest,  and  the  notes  enjoibed,  and  the 
collection  restrained ;  and  for  ^-eneral  relief. 

The  defendants,  Finley  and  Barr,  on  the  19th  of  January,  183$, 
answei^d  jointly,  admitting  the  contract  as  stated  in  the  bill,  and  that 
H.  R.  Finley,  and  Elizabeth  Julia  Ann  Barr,  wife  of  JMivid  Barr,  were 
the'children,  and  sole  heirs  of  Eliza:beth  Julia  Ann  Finley,  daughter 
of  Charles  Bradford,  and  entitled,  as  such,  to  a  moiety  of  the  lands 
in^questidn ;  and  that  they  told  the  appellant  they  had,  in  Pennsyl- 
vania, evidence  tliat  defendant,  Finley,  and  the  wife*"  of  defendant, 
Barr,  were  the  heirs  of  Elizabeth  Julia  Ann  Finley;  all  which  they 
assert  to  be  true,  and  can  prove.     The  defendants  deny  that  they  re- 
presented they  'had  in  possession  any  title  papers,  of  any  evidence 
except  that  which  would  prove  the  heirship  of  defendants,  Finley, 
and  the  wife  of  Barr.     On  the  contrary,  they  told  the  complainant 
they  fiad  no  title  papers,  and  that  they  had  only  recently  been  in-, 
formed  of  the  existence  of  the  land ;  and  that  the  defendant,  Finley, 
and  the  wife  of  Barr,  had  any  title  thereto.     The  complainant  told 
defendants  he  had  long  known  that  the  heirs  of  Elizabeth  Julia  Ann 
Finley  were  entitled  to  one  undivided  half  of  said  lands;  that  he  had 
a  record  of  their  names;  had  made  inquiries  for  them:  that  he  had 
beeii  anxious  to  buy  the  interest  of  defendant,  Finley,  in  the  lands; 
as  he,  the  complainant,  had  sold  the  said  lands,  and  bound  himself  to 
give  good  titles^  and  he  feared, some  other  person  would  purchase 
the  interest  of  the  defendant,  Finley,  and  his  sister,  and  giv^e  him 
trouble.     The  complainant  stated  at  the  time,  that  he  knew  all  about 
the  title;  and  that  if  defendant,  Finley,  and  his  sister,  Elizabeth  Julia 
Ann  Barr,  were  the  children  of  Mrs.  Finley,  he  was  satisfied  as  to 
their  right  to  the  lands.     Defendants  admit  that  they  agreed  to  fpr- 
ward  to  appellant  evidence  that  defendant;  Finley,  and  his. sister, 
were  children  of  Mrs.  Finley,  and  meant  to  .do  so;  but  the  death  of 
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Mrs.  Barr,  caused  it  to  be  negleeted.  The  defendaot,  Finley,  denies 
representing  to  appellant  that  Mrs,  Barr  had  executed  a  letter  of  at- 
torney to  her  husband,  and  that  defendants  had  only «then  discovered 
that  it  had  been  left  behind:  he  admits  that  he  might  have  to)d  ap- 
pellant that  Mrs.  Barr  was  willing  that  her  husband  should  sell  her 
interest  The  defendant,  Barr,  admits  he  represented  that  his  wife 
was  willing  he  should  sell  her  interest;  and  that  a  letter  of  attorney 
had  been  prepared  to  that  eOect,  and  left  behind;  but  he  denies  recol- 
lection of  saying  it  had  been  executed  and  acknowledged,  and  that 
he  supposed  he  had  the  same  with  him,  and  had  then  only  discovered 
be  had  left  it  behind.  He  admits  he  promised  to  forward  the  power, 
but  the  death  of  his.  wife  prevented  this  being  done. 

The  defendants  deny  intention  or  attempt  to  induce  appellant  to 
enter  into  contract,  and  pay  his  mo^ey  thereon,  by  fraudulent  repre- 
sentations. They  admit  the  payment  of.  one  thousand  dollars,  and 
one  hundred  and  four  dollars,  as  stated  in  the  bill;  and  that  Mrs.  B^rr 
died  a  minor,  without  issue  and  intivstet^i  but  aver  that  her  death  did 
Qot  affect  their  right  to  coipply  wlth;tbe  contract,  as  the  interest  of 
Mrs.  Barr  vested  at  her  death  in  defendant,  Finley;  who  has  been, 
and  is  willing  to  fulfil  it  They  deny  all  fraud  and  combination,  and 
aver  and  will  prove,  that  they  made  the  contract  in  perfect  good 
faith,  believing  that  defendant,  Finley,  and  Mrs.  Barr  had  a  legal 
i^ght  to  a  moiety  of  the  land:  the  knowledge  of  their  right  chiefly 
came  from  appellant  But  they  deny  that  at  the  time  of  making  the 
contract,  they  had  any  knowledge  of  the  date  of  the  entry  or  survey, 
or  of  the  date  of  C.  Bradford's  death:  they  allege,  the.  first  intimation 
they  had  that  the  land  was  entered  and  surveyed  after  his  death,  was 
derived  from  the  bill.  They  admit,  from  information,  &c.  since  the 
bill  was  filed,  that  they  believe  the  said  lands  were  entered  and  sur- 
veyed at  the  times  mentioned  in  the  bill,  and  since  the  death  of  Brad- 
ford; who  died  about  the  time  mentioned  in  the  bill.  The  defendant, 
Finley,  avers,  that  as  soon  as  he  was  apprized  of  the  facts  mentioned 
in  the  bill,  as  to  the  date  of  entry  and  survey,  he  made  inquiries  as 
to  Hie  facts,  and  being  satisfied  that  they  were  true  as  alleged  in  the 
bill,  he  proceeded  without  delay  to  the  surveyor's  office  in  Chilli- 
cothe,  to  get  information  to  take  steps  to  procure  an  entry  of  said 
lands,  that  he  might  fulfil  said  contract;  which  he  is  ready  and  anx- 
ious to  comply  with.  But  he  was  surprised  when  he  ascertained  that 
the  appellant,  a  few  days  before,  on  the  26th  September,  1835,  fraud- 
ulently, and  as  defendant  alleges,  for  the  purpose  of  putting  it  out  of 
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the  power  of  defendabts  to  comply  with  their  co&tract,  and  fp  de- 
fraud the  defendant,  Finley^  out  of  his  lands,  had  entered  the  same 
lands  under  surveys  No.  2277  and  No.  227b,  mentioned  in  the 
agreement;  as  certified  copies  of  the  entries  made  by  appellant,  and 
made  part  of  the  answer,  will  prove. 

The  defendants  aver,  that  the  complainant,  hiivin^  made  these 
entries  to  further  his  designs,  immediately  filed  this  bill  without  inti- 
mating objections  to  their  title;  although  defendant,  Finley,  had  met 
and  conversed  with  him  at  Pittsburgh,  after  the  entries  were  made, 
and  before  the  bill  was  filed.  The  defendants  allege,  and  will. prove 
that  the  lands  were  duly  entered,  surveyed,  and  patented  in  the  name 
of  Charles  Bradford,  by  virtue  of  which  the  defendant,  Finley,  and 
his  said  sister,  at  the  date  of  contract  were,  as  the  heirs  of  Mrs:  Finley, 
deceased,  daughter  of  Charles  Bradford,  deceased,  entitled  equitably 
and  justly  to  the  undivided  half  of  said  lands,  and  had  good  right  to 
sell  «nd  convey.  By  the  death  of  Mrs.  Barr,  a  minor,  without  issue, 
her- right  vested  in  the  defendant,  Finley,  as  sole  surviving  heir  of 
Mrs.  Finley^  and  being  so  entitled,  he  avers  his  power,  readiness,  and 
willingness  to  make  a  perfect  title  to^the  appellant  for  an  undivided 
moiety  of  the  lands,  on  the  fulfilment  of  the  contract  by  him.  The 
defendants  aver  that  any  title  which  the  appellant  may  have  acquired 
by  his  entry  .of  September  2'6th,  1835,  shall.be  takeirto  enure  to  the 
benefit  of  them,  for  whom  he  holds  the  Hands  in  trust  for  fulfilment 
of  the  agreement;  «nd  they,  pray  that  the  bill  may  be  dismissed,  &c. 

In  February  1 3th,  1837,  the  appellant  filed  his  amended  bill,  stating 
that  besided  the  money  be  had  paid  defendants  on  account  of  the  con- 
tract, he  released  to  them  hiA  interest.to  an  undivided  half  of  survey 
No.  4456  for  4661  acres,  for  the  consideration  of  i  ve  hundred  dol- 
lars. That  when  he  made  the  contract  with  the  defendants,  he  be- 
lieved that  they  had  a  perfect  title  to  the  lands  they  sold  him  y  was 
ignorant  that  the  entries,  &c.  had  been  made  in  the  name  of  9  man 
not  in  being;  and  that  it  was  not  for  a  considerable  time  afterwards 
he  came  to  a  knowledge  that  the  land  was  vacant,  and  that  the  defen- 
dants had  no  power  tx>  make  him  a  title,  and  thftt  the  lands  were 
subject  to  entry «By  a  Holder  of  a  Virginia  military  warrant  He  had 
previously  purchased  an  undivi  ed  half  of  the  same  lands,  and  paid 
a'large  consideration.  Deeming  it  right  to  protect  his  interest  in 
premises,  on  the  26th  September,  1835,  he  caused  entries  No.  13,6tf6 
for  1208  acres,  and  No.  13^697  for  1000  acres,  to  be  ma  e;  and  on 
the  asme  day  causefl  sorveyi  to  be  ttade  and  returned,  which  were 
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^recorded  dSth  September,  1835.     He  refers  to  attested  copies  filed 
with  the  answer.    The  appellant  charges  the  fact,  that  the  lands  i>eing  - 
wholly  vacant  and  unappropriated,  he  h^s  invested  hipiself  with  the 
best  title  to  the  same. 

He  prays  that  the  defendants  may  answer,  and  also  as  in  his  origi- 
.nal  bill :  or  if  it  fthallb^  found  that  defendants,  or  either  of  them,  had 
a  good  title  to  the  land,  and  still  have  a  right  to  the  same,  and  have 
authority  to  make  a  valid  conveyance,  then  the  appellant  is  ready, 
and  tenders  the  full  and  perfect  completion  of  the  contract  on  his 
part     And  he  prays  for  general  relief* 

A  separate  answer  was  made  to  the  amended  bill  by  Cavid  Bair; 
and  filed  February  25th^  1837. 

He  admits  the  deed  of  release  of  the  appellant's  interest  in  survey 
No.  4456,  9nd  that  the  consideration  named  in  the  deed  was  five 
hundred  dollars;  but  denies  that  that  sum  was  the  tru'e  consideration,  . 
averring  that  one  hundred  and  four  dollars  and  thirteen  c6nts,  credit- 
"ed  on  one  of  the  notes  as  mentioned  in  the  original  bill,  was  tbo  true 
consideration.  The  defendant  avers,  that  at  the  time  of  making  the 
contract,  both  defendants  denied' Galloway's  claim  to  this  survey,  and^ 
set  up  the  entire  right  to  the  same  to  be  in  Finley  and  his  sister,  then 
living;  arid  that  it  was  not  considered  nor  formed  any  p^rt  of  the 
contract;  but  after  the  contract  was  executed,  Galloway  urged  a' claim, 
at  least  for  the  taxes  he  had  paid  on  the  survey.  This  defendant 
agreed,  in  consideration  of  the  release,  to  refund  the  taxes  paid  by  ere- 
.diting  the  amount  on  th6  note.  The  sum  of  five  hundred  dollars  was 
inserted  at  the  instance  of  Galloway,  to  induce  his  wife,,  as  he  said,  to 
sign  the  deed.  The  defendant,  Finley,  had  nothing  to  do  with  this 
transaction.  As  to  appellant's  beli^ih^t  Finley  and  his  sister  had  a 
gocfd  title,  the  defendant  says  that  the  complainant  represented  to 
them  'that  be  knew  ail  about  their  title.  The  defendaift  supposes  that 
the  appellant  became  acquainted  with  the  facts  that  the  entries  and 
surveys  had  been  made  in  the- name  of  a  dead  man,  after  thef  date  of 
the  will  of  JBradford  had'  been  communicated  to  bim«  He  cannot  ad- 
mit that  the  appellant  has  \\j  the  entries,  &c  in  his  own  name,  invest- 
ed himself  with  the  best  and  only  title  to  the  lands.  The  defendant 
d,  lies  that  the  lands  were  vacant  and  unappropriated  at  the  time  ap«. 
pbllant  entered  them;  but  they  had  before  been  appropriated  under 
warrants  of  Bradford,  under  whose-  entry,  &c  Finley  and  his  sister 
had'acquired  a  good  title,  and  had  good  right  to  sell  uid  convey  the 
same.    He  prays  that  the  bill  may  be  dismissed* 
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The  cause  was  tried  on  the  26th  of  May,  1837;  and  the  court 
decreed  that  the  bill  of  the  complainant  should  be  dismissed. 
The  complainant  prosecuted  an  appeal  to  this  Court 

The  case  was' submitted  to  the  Court  on  printed  arguments,  by 
Mr.  Corwin  and  Mr.  Mason  for  the  appellant;  and  by  Mr.  Fetter- 
man  for  the  defendants. 

For  the  appellant  the  following  points  were  made: 

1.  Galloway  was  not  obliged  by  any  principle  of  law  or  e(|uity, 
to  put  the  defendants  in  a  situation  to  comply  with  their  contract 
Therefore  he  was  not  bound  to  assist  them  in  procuring  a  title  where 
none  existed  before. 

2.  Nor  could  mere  silence  and  non-interference  be  imputed  to  him 
as  a  delinquency,  for  which  his  rights  under  the  contract  might  be 
injuriously  affected. 

3.  But  Galloway  did  interfere.  For  when  he  discovered  that  the 
defendants  had  no  title  whatever  to  the  land  they  had  sold  him,  and 
that  it  was  vacant,  and,  might  be  appropriated,  at  any  moment,  by 
the  first  warrant  holder  who  should  come  to  the  knowledge  of  that 
fact;  he  entered  it  in  his  own  name. 

4.  Was  this  act  on  the  part  of  Galloway  an  interference  inconsist- 
ent with  any  duty  imposed  on  him  by  the  relation  of  vendor  and 
purchaser  then  existing  between  himself  and  defendants?  Was  it  a 
breach  of  good  faith  towards  them,  that  ought,  on  admitted  prin- 
ciples, to  deprive  him  of  the  aid  of  a  court  of  equity? 

5.  It  appears  from  the  pleadings,  that  Galloway  had  purchased, 
prior  to  the  date  of  his  contract  with  the  defendants,  an  undivided 
meiety  of  the  land  in  controversy,  which  he  had  afterwards  sold  and 
bound  himself  to  convey  by  a  good  title;  that  he  was  urgent  in  his 
solicitation^  to  purchase  the  interest  of  the  defendants,  from  ali  ap- 
prehension as  he  said  of  having  trouble,  should  they  sell  to  any  other 
person.  Hence,  it  is  maintained,  that  complainant  had,  as  he  asserts 
in  his  amended  bill,  a -^^  right  to  protect  his  own  interest  in  ihe  pre- 
mises," by  inaking  the  entries  he  did  the  26th  of  September,  1835. 

6.  Galloway  had  no  authority  to  re-locate  the  warrant  of  Bradford, 
either  in  hii  own  name,  or  in  that  of  the  heirs  oT  Bradford. 

But  if  he  had  such  authority  he  was  not  bound  to  exercise  it,  and 
could  not  have  done  so  without  first  returning  to  the  general  land 
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office  the  patent  for  cancellation;  and  then  of  inpurring  the  risk  of 
acquiring  a  doubtful  title. 

7.  He  could-  n6t  have  delayed  to  make  the  entries  at  the  time  he 
did,  without  the  hazard  of  losing  the  whole  land;  whieh  he  had 
already  twice  purchased. 

8.  It  was  certainly  lawful  for  Oalloway  to  secure,  in  the  mode  he 
has  attempted  to  do,  the  undivided  half  of  these  lands  which  he  had 
long  before  purchased  and  conveyed  away.  To  accomplish  this  ob- 
ject he  was  compelled  to  enter  the  whole,  inasmuch  as  he  could  not 
enter  an  undivided  part  of  the  land, 

9.  Ought  the  acts  of  Galloway,  in  appropriating  these  tracts  of  land 
to  himself,  to  enure  to  the  benefit  of  the  defendants?  The  parties 
were  not  tenants  in  common ;  because  the  entire  interest,  if  any  thing, 
was  vested  in  Galloway.  But  neither  party  had  any  interest  legal 
or  equitable;  and  there  can  be  no  tenancy  in  common  of  a  mere 
nonentity. 

10.  Unless  Galloway  was  somehow  disabled  from  doing  what  was 
lawful  for  all  the  world  besides,  he  has  undoubtedly  acquired  an 
equitable  title  to  at  least  one  undivided  half  of  the  lands.  And  as  to 
the  other  moiety,  he  has  an  equity  that  ought  to  be  protected;  as  the 
defendants,  having  no  title  themselves,  can  lose  nothing  by  the  acts 
of  Galloway,  unless  it  'should  be  a  chance  Or  idere  possibility. 

1 1.  In  determining  upon  questions  of  title,  mere  possibilities  are  not 
regarded ;  the  court  must  govern  itself  by  moral  certainty.  When  .a 
considerable  or  rational  doubt  exists,  notwithstanding  the  better 
opinion,  in  the  judgment  of  the  court  is  that  a  good  title  can  be 
made;  a  court  of  equity  will  not  compel  a  purchaser  to  take  the  title. 
2  Hov^n.  on  Frauds,  24,  25,  and  cases  there  cited. 

12.  Where  the  vendor  has  in  reality  no  interest  in  the  subject  of 
the  sale  though  he  believed  he  had,  the  contract  will  be  set  aside. 
2  Hoven.  on  Frauds,  13. 

13.  A  decree  may  be  obtained  oy  a  vendee  to  have  a  purchase  con- 
tract delivered  up,  on  the  ground  of  the  defective  title  of  the  vendor. 
2  Hoven.  on  Frauds,  24. 

14.  It  is  very  properly  admitted  in  the  argument  on  the  other 
side,  as  the  law  undoubtedly  is,  that  entries  made  in  the  name  of 
dead  men,  are  null  and  void.  But  it  is  insisted,  at  the  same  time, 
that  such  entries  are  protected  by  the  proviso  to  the  act  of  the  2d  of 
March,  1807,  as  against  all  entries  made  subsequent  to  the  passage 
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of  that  act     The  contrary  caa  be  maiotained  both  by  reason  and 
authority. 

Mr.  Cor^Y^i^  >nd  Mr.  Mason  for  the  appellant 

The  complainant  has  sought  the  aid  of  the  Court  in  this  case,  to 
rescind  a  contract  for  the  sale  of  real  estate.  The  facts  necessary  to 
be  considered  are  few>  and  in  general  admitted  by  the  {headings  of 
the  parties.  The  complainant  alleges  that  he  pui  chased  of  defend- 
ants the  undivided  moiety  of  2200  acres  of  land  lying  in  the  Virginia 
military  reservation,  in  Ohio;  for  which  he  was  to  pay^about  eight 
thousand  dollars,  in  payments,  the  last  of  which  would  become  due 
in'  1 839.  That  lie  paid  one  thousand  dollars  at  the  time  of  complet- 
ing the.  purchase,  on  the  11th  of  March,  1835.  That  he  also-  ad- 
vanced at  that  time,  the  further  sum  of  one  hundred  and  four  dollars, 
to  enable  tfie  defendants  to  pay  taxes  due  from  them  on  other  lands 
in  Ohio.     These  facts  are  admitted  by  tiie  answers  of  the  defehdants. 

It  is  alleged  by  complainant,  and  admitted  in  the  answers,  and  by 
the  printed  argument  cf  defendants'  counsel,  that  complainant  had, 
previously  ta  the  date  of  hi3  contract  with  d^fendants^  purchased  of 
one  Finley  Bradford,  a  co-heir  with  the  defendants,  the  other  moiety 
of  the  same  land  now  in  controversy.  It  is  alleged  by  complainant 
and  not  denied  by  the  defendants,  that  a  controlling  motive  for  enter- 
ing into  the  contract  of  purchase  with  the  defendants,  arose  out  of  the 
fact  of  his  having  sold  parts  of  the  land  purchased  of  Finley  Brad- 
ford, and  bound  himself  to  make  titles  under  such  sales  to  the  pur- 
chasers. The  complainant  insists  that  at  the  time  he  purchased 
(March,  1835,)  neither  defendants  of  whom  he  purchased  the  last, 
nor  Finley  Bradford,  their  co-heir,  of  whom  he  purchased  the  first 
half  of  the  2200  acres  of  land,  had  any  tide  thereto  either  in  Uw  or 
equity.  That  the  land  has  been  since  appropriated  by  a  valid  entry 
and  survey  made  in  September,  1835,  in  another  and  better  right; 
and  thus  he  fairly  comes  before  the  court  to  ask  a  decree  for  the 
rescission  of  the  contract;  on  the  ground  of  a  failure,  or  total  want  of 
consideration  moving  from  the  defendants  to  him. 

Upion  this  state  of  facts,  two  general  propositions  are  to  be  estab- 
lished: 

1.  That  defendants  had  no  title  either  in  law  or  equity  ta  the  land 
sold  by  them  to  the  complainant.. 

2.  That  the  land  had  been  fairly  appropriated  by  anothei,  under 
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valid  entry  and  suryeyB,  to'  that  defendants  never  can  IHake  a  title 
foi'  it 

The  facts  necessary  to  be  known,,  in  order  to  test  the  yalidily  X>f 
the  title  under  which  the  defendants  claim,  are  all  undiqnited  in  the 
pleadings.  The  history  of  titles,  in  what  is  properly  called  the  Vir- 
ginia military  district  in  the  state  of  Ohio,  is  too  well  understood  by 
the  €ourt  to  justffy  its  recital  hei^  The  territory  between  the  Litr 
tie  Miami  and  Scioto  rivers,  in  Ohio,  was  set  apart  by  the  state  of 
Virginia,  to  satisfy  military  bounties- granted  by  her  for  services  ren- 
dered in  the  revolutionary  war.  By  .the  terms  of  cession  of  the  ter- 
ritory north-west  of  the  river  Ohio,  when  the  warrants  for  these 
bounties  should  be  satisfied,  the  remainder  of  the  territory,  (if  any^) 
between  the  two  rivers  just  mentioned,  belonged  to  the  United  Stated; 
and  became  ft  part  of  the  nationid  domain.  ^  Charles  Bradford,  under 
whom  defendants  claim,  it  is  admitted  on  all  hands^  held  a  warrant 
whit^h  authorized  him  to  appropriate  two  thousand  two  hundred  acres 
of  land,  in  this  territory.  And  the  question  arisen  whether  any  land 
whatever  has  been  appropriated  by  virtue  of  this  warrant 

It  is  admitted  thkt  Charles  Bradford,  the  owner  of  this  warrant, 
di^d  in  Washington*  county,  in  the  state  of  Pennsylvania,  in  the  year 
1789.  The  entries  of  the  land,  by  virtue  offhe  warrant  in  question, 
were  made  in  the  name  of  Charles  Bradford^  in  1793,  and  the  sur- 
veys were  executed  in  his  name  in  1794.  It  is  also  admitted,  that  a 
patent  has  issued  in  his  name;  but  when,  is  not  shown  by  the  record. 
Thus  it  is  shown,  that  the  entries  were  made  and  the  surveys  exe- 
cuted four  years  after  the  death  of  the  proprietor  of  the  warrant,  and 
in  his  name.  Did  these  proceedings  attach  to  tne  specific  property 
now  in  controversy,  any  right  in  favour  of  defendants,  which  is  valid 
cither  in  law  or  equity?  We  do  not  feel  ourselves  at  liberty  to  con- 
sider the  proposition  thus  stated,  as  one  open  for  discussion  before 
this  Court  It  is  only  necessary  to  say  here,  that  we  consider  it  in 
all  respects,  as  perfectly' identical  with  the  principle  fully  discussed 
and  ^ttled  by  this  Court,  in  the  case  of  Gait  and  others  v.  Galloway, 
4  Peters,  332;  and  McDonald  v.  Smiley  a^d  others,  6  Peters,  281. 

It  will  be  borne  in  mind  by  the  Court,  that  although  the  property 
in  question  is  situated  within  the  limits  and  territorial  jurisdictioi^  of 
Ohio,  and  would,  therefore,  be  subject,  in  the  hands  of  individuals,  to 
the  legislation  of  that  state,  in  all  things  affecting  its  transfer  by  de;^ 
or  devise;  yet  as>a  part  of  the  public  domain,  the  mode  of  acquiring 
right  to  it,  and  separating  it  from  the  mass  of  public  lands,  is  to  b3 
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prescribed  by  the  laws  of  Virginia;  and  such  regulations  as  the  United 
States'  government  have,  from  time  to  tim'e,  since  the  cession  of  Vir- 
ginia,  thought  proper  to  make  concerning  it 

If,  however,  the  Court  should  suppose  ^at  the  question  of  law  un- 
der consideration,  could  in  any  degree  be  affected  by  the  ^Mex  loci  rei 
sitae,"  it  will  be  found,  that  the  highest  judicial  tribunal  of  Ohio  haa- 
settled  this  question,  in  exact  conformity  to  the  law  as  laid  down  by 
this  Court  In  the  Case  of  Wallace's  Lessee  v.  Saunders,  7  Ohio  R. 
179,  the  court,  without  a  dissenting  opinion  from  either  of  .its  four 
judges,  declare,  that  an  entry  of  Virginia  military  lands  in  Ohio, 
made  in  the  name  of  an  individual,  not  living  at.  the  time,  is  not 
merely  defective,  but  that  it  is,  as  this  Court  have  said,  a  mere  nul- 
lity; that  it  leaves  the  land  open  to  betaken  up  by  any  one  holding  a 
warrant,  as  though  no  attempt  at  appropriation  had  ever  been  made. 

It  is  proper  here  to  consider  whether  Bradford's  entry,  being  void^ 
as  has  'been  shown,  is  made  valid  by  the  act  of  congress,  of  the  2d  of 
March,  1807,  which  has  been  continued  in  force,  by  various  re- 
encctments,  up  to  the  31st  of  March,  1832:  which  last  is  still  in 
force. 

The  proviso  in  all  these  acts,  which  is  supposed  by  defendants' 
counsel  to  protect  the  entry  of  Bradford,  under 'which  the3^claim,  is 
in  these  words:  '^ Provided  that  no  locations  as  aforesaid^  within  the 
abovementioned  tracts,  shall,  after  the  passage  of  this  act,  be  made 
on  tracts  of  land  for  which  patents  have  been  previously  issued,  or 
.  which  had  been  previously  surveyed ;  and  every  patent  whicb  may, 
nevertheless,  be  obtained  for  land  located  contrary  to  the  provisions 
of  this  section,  shall  be  considered  as:null  and  void."  See  7th  vol.  U. 
S.  Laws,  516;  U.  S.  Laws,  8th  vo>l.  531. 

It  is  conceded  by  the  defendants'  counsel,  that  the  proviso  in  ques- 
tion was  intended  to  protect  from  interference  '^defective  entries  and 
patents;'^  and  that  this  has  been  the  uniform  construction  placed 
upon  it  by  the  courts  of  the  country .  We  agree  with  this  exposition 
of  the  law,  and  admit  that  if  the  entry  and  survey  of  Bradford  were 
merely  defective  and  not  void,  that  they  are  protected  by  the  act  of 
congress,  and  the  subsequent  entry  of  Galloway  is  void.  The  case 
of  Doddridge  v.  Thompson,  9  Wheat  481,  is  an  authority  to  show 
that  the  act  in  question  was  passed,  as  the  Court  there  say,  ^<to  cure 
defects"  in  titles  already. acquired. 

This  Court  has  determined,  that  the  proviso  in  the  act  of  1807 
doe*  not  protect  a  survey  against  locations^  where  the  entry  on  which 
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such  survey  was  made  had  been  withdrawn.  Taylor's  Lessee  v. 
Myers,  7  Wheat  23.  In  the  case  of  Lindsey  v.  Miller,  6  Peters, 
666,  the  Court  declare  that  void  entries  and  void  surveys  are  not  pro- 
tected by  the  proviso  in  question.  In  commenting  on  the  case  of 
Jackson  v.  Clark  and  others,  reported  in  1st  Peters,  628,  the  Court 
say,  that  they  "gave  effect  to  the  act  of  congress  in  that  case,"  be- 
cause the  survey  was  not  void,  but  merely  defective.  6  Peters,  677. 
If  enfrieis  and  surveys  made  in  the  name  of  dead  men  are  void-r- 
are mere  nullities,  and  leave  the  land  upon  which  they  are  made 
open  to  subsequent  location,  as  this.  Court  has  decided,  in  the  case 
cited  from  4  Peters,  332,  and  6  Peters,  261;  and  as  has  been  also 
decided  in  Ohio  Rep.  7th  vol.  page  173,  then  it  follows,  that  the  act 
of  congress  relied  upon  by  defendants,  cannot  protect  the  land  in 
question,  from  the  entry  of  Galloway  made  in  September,  1835.  We 
refer  the  Court  :here  to  the  case  in  Ohio  Rep.  7th  vol.  page  173,  as 
an  express  authority  upon  this  very  point  The  effect  of  the  proviso, 
in  the  act  of  1807^  upon  an  entry  in  the  name  of  one  not  in  life  at 
the  time,  is  there  considered,  discusned  and  decided  by  the  court 
We  consider  that  as  settling  th6  law  of  this  case,  so  far  as  the  propo- 
sition  now  under  discussion  affects  it 

Having  arrived,  we  hope  satisfactorily,  at  ihe  conclusion  that  Brad- 
ford's entry,  being  originally  a  nullity,  left  the  land  in  question  a  part 
of  the  Virginia  reservation,  open  to.  any  holder  of  a  warrant  to  lo- 
cate;^ we  come  to  consider  whether  it  has  been  appropriated  by  ano- 
ther, in  such  manner  as  to  withdraw  it  forever  from  the  power  of  the 
defendants. 

The  entries  and  surveys  of  Galloway  are  set  forth  in  the  record, 
and  admitted  to  be  made  on  proper  wan-nts,  and  by  competent  au- 
thority. Thus  far  it  seems  quite  impossible  to  resist  the  conclusion, 
that  the  land  in  question  was  vacant  land,  up  to  September,  1835; 
and  if  Galloway's  entry  is  good  for  the  purpose  of  appropriation  at 
all,  it  remains  to  mquire'whether  such  entry  shall  enure  to  his  own, 
or  another's  benefit 

It  is  insisted  by  defendants'  counsel,  that  the  relation  of  vendor 
and  vendee,  which  subsisted  between  complainant  and  defendants, 
created  a  trust  which  obliged  Galloway,  as  trustee  for  defendants,  to 
4]se  the  original  warrant  of  defendants'  ancestqr,  which  by  his  death 
descended  to  his  heirs,  for  the  purpose  of  appropriating  the  two  sur- 
veys in  question.  It  will  be  admitted,  we  are  sure,  that  on  this 
branch  of  the  cai^e,  it  is  incumbent  on  the  defendants  to  show: 
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Ift  That;tbe  contract  between  them  and  complainant,  by  necessary 
iffipfication,  devolved  this  duty  on  the  latter. 

2d.  That  in  September,  1835,  when  it  was  discovered  by  both 
parties  that  the  land  in  question  was  vacant;  it  was  slearly  in  the 
power  of  Galloway  to  make  at  that  time  a  Valid  legal  entry,  by  virtue 
of  the  original  warr&nt  of  Charles  Bradford,  deceased. 

If  either  of  these  positions  are  doubtful,  or  clearly  ascertained 
against  the  defendants,  then  the  Court  lire  left  no  alternative  but  to 
give  full  effect  to  Galloway's  entry  made  in  September,  18d5>for  his 
benefit 

On  the  first  proposition,  it  becomes  necessary  to  inquire,  to  what 
extent  the  vendee  of  real  estate  may  be  said  to  stand  in  the  relation 
of  trustee  to  his  vendor.  .  The  rule  we  conceive  to  be  laid  dowji  very 
accurately  in  Sugden's  Vendors,  page  162.  It  is  there  stated,  that 
^  equity  considers  the  vendor  ^as  a  trustee  for  the  purchaser  of  the 
estate  sold,  and  the  purchaser  as  a  trustee  of  the  purchase  money  for 
the  vendor.^'  The  same  principle  is  in  substance  determined  in 
Greer  v.  Stnith,  1  Atkyns,  572,  and  in  Pollifexen  v.  Moore,  dd 
Atkyns,  272.  Thus  it  appears,  that  the  mutual  trusts  imposed  on 
vendor  and  vendee  of  real  estate  by  courts  of  equity,  are  nothing 
more  than  the  duty*  of  pei:forming,  in  good^feiiih,  the  stipulations  of 
their  agreement  The  vendor  is  charged. with  the  duty  of  conveying, 
as  he  has  agreed  to  do,  the  estate;  and  the  vendee  is,  in  equity,  held 
bound  to  pay  the  purchase  money,  ^  he  has  agreed  to  do.  Hence  it 
follows,  that  complainant  was  not  bound  by  any  principle  of  equity 
to  put  the  defendants  in  a  situation  to  comply  with  their  contract; 
he  was  not  surely  bound  to  assist  them  with  money  or  services,  to 
enable  them  to  make  a  title  to  the  land  they  ha(l  sold;  he  was  not 
bound  to- inform  them  that  the  land  was  vacant,  because  the  entry  on 
their  warrant,  made  jn  the  name  of,  and  after  the  death  of  Charles 
Bradford,  was  void.  It  cannot  be  pretended,  that  silence  or  inaction 
on  his  part,  Would  deprive  him  of  the  aid  of  this  Court,  on  the  pre^ 
tence  that  because  he  had  said,  ordone  nothing,  he  had  therefore 
"acted  in  bad  faith  towards  the  defendants.  On  the  contrary,  the  law 
is^  that  the  vendors  (the  defendants  in  this  case)  were  bound  to  the 
complainant,  for  the  knowledge  in  th^mcelves,  of  all' these  things. 
They  expressly  covenant  "  that  they  are  seised  and  possessed  of  a 
.good  and  sufficient  title  to  the  premises  hereby  stated  to  be  sold  by 
them  to  the  said  James  Galloway,  jr." 

They  took  upon  themselves  to  know;  that  they  had  the  title  attd 
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right  to  the  thing  sold,  and  in  addition  to  the  legal  obligation  to  that 
^ct,  they  giy^  an  ejq)re88  covenant  to  the  complainant  on  that 
subject  That  the  law' obliged  them  to  kno^  their  right,  or  forfeit 
their  contract,  we  refer  the  Court  t6  the  case  of  Allen  v.  Hammond, 
11  Peters,  63;  and  Hitchcock  v.  Giddings;  DaniePs  Exchequer  Rep. 
1,  there  referred  to,  and  approved  bv  this  Court.  In  the  case  just 
cited,  on  page  72,  Mr.  Jgstice  McLean,  in  delivering  the  opinion  of 
^e  Court,  says  J  "The;  law  on  thiA  subject  is  clearly  stated  in  the  case 
of  Hitchcock  v.'Giddingr,  Daniel's  Rep.  1^  wher6  it  iff  said,  ^  that  a 
vendor  is  bound  to  know,  that  he  actually  has  that. which  he  pro- 
fesses to  sell,  and  even  though  the  subject  matter  of  the  contract  be 
known  to  both  parties  to  be  liable  to  a  contingency  which  may  de- 
stroy it  immediately,  yet,  if  the  contingency  has  already  happened, 
the  cpntract-is  void.'  "  The  same  principle  ia  in  substance  to  be 
found  in  '2  Hovenden  on  Frauds^  13. 

Let  us  apply  the  principle  of  the  cases  just  referred'to,  to  the  pre- 
sent. The  defendants  were  bound  to  know  that  they  had  "  a  good 
legar title''  to  the  land  sold;  they  covenanted  with  complaintot  in 
March,  1835^  to  that  effect,  and  in  those  Words:  they  received  from 
the  complainant  one  thousand  one  hundred  and  four  dollars  on  this 
contract  Seven  months  after  this,  (in  September,  1835,)  the  com- 
plainant learns,  that  defendants  had  no  title  whatever  to  the  hnd  thus 
sold,  and  the  defendants  adhiit  that  they  had  none  at  that  time:  was 
not  this  contract  void  iii  laWytind  would  it  not  have  been  90  adjudged 
had  the-case  been  then  presented?  If  so",  had  not  Galloway  a  right 
to  treat  it  as  the  law  treats  it,  9s  void,  and  act  accordingly.  In  the 
.case  of  Allen  V.  Hammond,  the  Court  say:  ^if  the  subject  matter 
of  the  contract  be  known  to  both  parties  as  liable  to  a  continj(bncy 
which  may  destroy  it  immediately;  yet  if  the  contingency  has  already 
happened,  the  conttact  is  void:"  Here  the  fact,  perhaps  unknown 
to  both  parties,  that  is,  the  death  of  Charles  Bradford  before  the 
entry,  was  what  destroyed  the  right  to  the  land  sold;  it  had  happened, 
and  therefore  the  contract  was  void  the  moment  it  was  executed. 

Galloway  being  thus,  in  September,  1835,  divested  in  law  of  all 
obligation  to  defendants  under  this  contract^  and  the  land  in  question 
being  vacant,  he  has  in  good  faith  made  it  his  own  by  entering  it  on 
his  own  warrant;  or,  in  other  words,  he  has  purchased  it  of  the  owner, 
and  the  only  owner,  with  his  own  funds.  He  has  left  the  warrant  in 
the  hands  of  Bradford's  heivs  just  where  he  found  it,  unsatisfied,  and 
unlocated.     He  has  by  his  entry  deprived  them  of  nothing  which 
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they  had  before  his  entry.  Their  warant  is  as  good  in  the  law,  and 
worth  as  mucK  now  as  it  ever  was !  It  will  buy  two  thousand  two 
hundred  ^cres  of  land  any  where  in  the  Virginia  reservation.  If  that 
territory  is  exhausted,  the  faith  of  a  sovereign  state  is  pledged  to  malte 
good  the  deficiency;  and  if  that  duty,  as  some  say,  be  transferred 
to  the  United  States,  no  one  can  doubt  the  ability  or  the  disposition 
on  their 'part  to  give  full  indemnity  in  money  or  lands  to  all  bona 
fide  holders  of  such  warrants.  Let  us  suppose,  that  instead  of  mili- 
tary lapd  the  defendants  had  sold  to  complainant  congress  land^  say 
section  No.  10,  in  a  given  township,  and  range.  Suppose  the  com- 
plainant possessed,  no  matter  how,  of  eight  hundred  dollars  in  cash, 
belonging  to  defendants.  The  complainant,  looking  after  his  title  to 
the  loth  section,  finds  that  it  has  never  been  entered  or  bought  by 
any  one,  in  any  way,  biit  is  open  to  entry  at  one  dollar  and  twenty- 
five  cenjts  per  acre.  Would  any  court  imagine  that  it  then  became 
the!  duty  of  the  complainant  to  take  the  money  of  the  defendant  in  his 
hands,  and  buy  of  the  government  tlie  10th  section  in  defendant's 
name;  or  could  it  be  conceived  within  his  province  as  vendee  of  a 
tract  of  land « at  any  time,  to  seize  the  money  or  property  of  the 
vendor,  to  make  good  the  title  which  he  had  contracted  for.  Such 
19  the  case,  as  contended  for  by  the  defendants  hiere.  The  defendants, 
indeed,  knew  that  such  a  warrant,  as  would  appropriate  the  land -in 
question,  was  said  to  exist;  but  the  Court  will  bear  in  mind,  that 
neither  the.  warrant  nor  the  patent,  if  in  existence,  were  then,  or  are 
now,  either  in  the  hands  of  complainant,  or  any  one  for  his  use.  And 
this  brings  us  to  consider,  secondly;  whether  it  is  shown  by  defend- 
ants, that  Galloway  in  September,  1835,  had  it  in  his  power  to  locate 
the  original  warrant  of  Bradford  on  the  identical  land  in  questpn  at 
that  time,  so  as  to  make  it  certain  that  by  such  act  he  would  be  able 
to  obtain  a  legal  title  without  litigation  to  the  land  in  question. 

In  the  first  place,  the  Court  will  remember  that  the  warrant  was 
not  in  our  possession;  that  we  had  bought  and  paid  for  one  undivided 
half  of  the  2200  acres  of  Fielding  Bradford,  who  seems  to  have  had 
just  claim  as  heii*,  to  one-half  of  the  warrant  In  the  second  place,  a 
patent  had  issued  for  the  identical  land  in  controversy,  which  seems 
hot  to  be-in  the  possession* of  either  party.  We  maintain,  that  an 
assignment  of  the  warrant,  by  the  heirs  of,  Bradford,  was  indispen- 
sable to  enable  us  to  enter  it  in  complainant's  name.  ButSf  it  be 
said  that  our  contract  for  the  land  supposed  to  be  entered-  by  it  is 
equivalent  in  law  to  an  assigniuent,  to  this  we  answer^  that  such  entry 
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would  not  be  good  against  one  holding  the  warrant  with  an  assign* 
ment,  without  notice  of  our  purchase.  Such  an  assignment  may 
have  been  made  by  Fielding  Bradford,  or  by  defendants,  at  any  time 
since  1789;  for  from  that  day  to  this  the  warrant  has  been  capable  of 
-such  transfer,  never  having  been  lawfully  located,  at  least  so  far  as 
we  are  informed,  by  the  facts  in  this  cause.  Surely,  then,  the  Ckmrt 
will  not  say  that  complainant  was  bound,  for  the  benefit  of  <)efen- 
dants,  to  run  this  hazard ;  and  thus,  in  the  6vent  of  his  faiilure  to  make 
the  warrant  a  good  foundation  for  liis  entry,  lose  the  whole  land 
which  he  had  fairly  bought,  leaving  himself  to  be  charged  with  that 
very  ^^mala  fid^f^  towards  those  who  had  bought  of  him  under 
his  purchase  from  Fielding  Bradford,  to  whom  it  is. admitted  he  had 
bound  himself  to  make  gDod  legal  titles.  Nor  could  the  defendant' 
enter  ^'an  undivided  moiety'^  of  the  !3200  acres:  he  must,  in  order 
to  make  the  contract  of  defendants  good,  have  entered  the  whole; 
and  hence  it  became  necessary  to  have  command  of  the  whole  war^^ 
rant.  Defendants  only  claim  one-half;  and  what  disposition^  may 
have  been  made  by  the  other  heir  of  Bradford  of  his  portion,  is  not 
shown  to  the  Court,  nor  is  it  presumed  to-be  known  by  complainant 
It  is  unknown  to  the  Court,  and  so  far  as  we  know,  to  the  parties, 
.  whether  Fielding  Bradford  is  living  or  dead.  His  half  of  the  war- 
rant, if  he  is  dead,  descended  to  his  heirs  at  law!  Who  are  they? 
Where  are  they?  Are  they  minors  or  adults?  All  these  questions 
at  once  arise  when  Glalloway  is  asked,  in  September,  1835,  to  use  this 
warrant  for  the  purpose  of  obtaining  a  clear  legal  title  to  this  l^nd. 
If  any  doubt  existed  as  to  his  right  so  to  do,  or  as  to  the  probability 
of  such  act  being  good,  to  hold  the  land  and  obtain  a  patent  without 
litigation,  then  it  is  clear,  the  Court  will  not  hold  that  he  was  bound 
t6  incur  such  risk.  Having  bought  one  undivided-  half  of  the  2200 
acres,  and  sold,  (as  he  avers,  and  as  is  admitted,}  on  the  faith  of  that 
purchase;  every  obligation  of  good  faith  and  correct  morals  impelled 
him  to  make  sure  that  which  was  necessary  to  enable  hjni  to  comply 
with  his  own  engagements. 

But  a  patient,  had  issued  for  the  land.  We  insist  that  no  entry 
could  be  valid  by  virtue  of  the  warrant,  the  use  of  which  caused  that 
patent  to  issue,  tiUthe  patent  itself  w^  produced  and  cancelled.  We 
refer  the  Court  to  the  usage  of  the  genera^  land  office,  as  laid  down 
in  the  letter  from  the  Solicitor  of  that  bureau,  which  we  have  ap- 
pended to  our  argument,  showing  the  difficulties  which  would  have 
attended  an  attempt  at  re-location  of  the  warrant  belonging  to 


Digitized  by 


Google 


280  SUPREME  COtRT. 

[Mlowaj  T.  Y[n\9j  et  al.] 
Bradford's  heirs,  by  Galloway.  If  the  title  waii  in  doubt  whieli 
was" thus. to  be  derived,  thca  the  Court  will  nof  say  that'^he  was 
under  obligation  to  make  any  effort  td  secure  the  land  through 
that  channel.  See  2d  HoVenden  on  Frauds,  S4-*5,  and  cases  there 
'cited. 

It  beco^mes  a  question  of  primary  importance,  under  this  state  of 
things,  whether  Galloway  was  bound  (after  the  discovery  that  de- 
fendants had  no  title  to  the  land^  and  that  it  was  then  vacant,)  to 
notify  defendants,  by  writing  to  Pennsylvania,  and  giving  them  an 
opportunity  to  search  foi^  th^  warrant;  to  institute  an  inquiry  for 
the  patent,  which  must  be  delivered  up  and  cancelled;  to  find 
Fielding  Bradfbrd,  if  living,  qr  his  heirs,  if  he  should  h^ve  diedf 
and,  aCtei^  obtainidg  all  these  prerequisites,  to  come  to  Chillicbthe,  in 
Ohio,  and  enter  the  land  in  their  own  names.  Because  he  did  not 
do.  this,  he  is  charged  with  not  only  overreaching  the  defbnd^nts,  but 
also  himself. 

To.  ascertain  his  duty  in  such  an  exigency,  we  must  look  at  all  his 
liabiltties  and  all  the  circumstances;  for,  from  a  correct  view  of 
these  are  the  moral  and  equitable  obligations  of  n)en  always  derived. 
It  is  a  matter  of  history  that  the  holders  of  warrants,  since  1830, 
have  been  in  the  habit  of  laying  them  on  all  lands  subject  to  entry, 
by  reason  of  the  previous  entry  b^ing  void  as  in  this  case.     Many, 
valuable. farms,  long  cultivate/i  and  possessied  under  entries  and  sur- 
veys made  in  the  name  of^one  'dead  at  the  time,  have  been  taken 
from  the  possessors  by  subsequent  entries,  ~We  mean  no  dispa- 
ragement to  that  officer,  when  we  assert  that  the  register  himself 
has  been  in  the  habit  6f  ascertaining  such  eases^  and  buying  warrants, 
and  locating  them  on  lands  thus  situated.    When,  theref6i*e,  Gallo- 
way as(;ertained  this  to  be  the  situation  of  the  land  he  had  bought; 
when  he  looked  to  those  to  whom  he  had  sold  on  the  faith  of  such 
purchase,  to  whoni  he  was  bound  to  make  titles;  when  he  saw  that 
this  land,  thus  vacant,  was  at  the  mercy  of  tlie  many  speculators 
who.  abounded  in  that  quarter  in  search  of  such  lands;  how  eould 
he,  in  good  conlscience,  let  an  hour  pass  without  placing  himself 
and  hi^  vendees  at  rest  as  to^the  title?     Had  he  sent  a  courier  to 
advise  the  defendants,  before  he  returned,  the  land  would  have  been 
entered,' and  thus  he  would  forever  lose  one-half  of  it  already  paid 
for,  and  forfeit  his  contracts  with  all  to  whom  he  had  sold;  whilst 
the  defendants  could  gain  nothing  by  this  idle  and  dilatory  pro- 
ceeding. 
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The  only  course  an  honest  man  could  take  under  such  circum- 
stances, was  that  pursued  by  complainant:  with  his  own  funds  he 
proceeded  to  make  sure  of  the  title  necessaiy  to  fulfil  his  own  con- 
tracts. He  bought  and  jmd  for  the  whole,  and  for  one-half  of  it  he 
lias  paid  twice.  Shall  all  this  sacrifice  on  his  part  now  enure  to  the 
benefit  of  thosawho  have  led  him  into  diflSculty,  from  which-  he  has 
been  obliged  to.  extricate  himself  with  his  own  means,  through  igno- 
rance of 'their  right  to  that  which  they  professed  tq  own,  but  which 
in  fact  was  not  theirs. 

But  if  the  complainant  had  been  the  trustee  of  the  defendants, 
constituted  by  deed  to  hold  for  them  the  very  land  in  question;  we 
Qontend  that  he  had,  under  thb  circumistances,  aright  to  purchase 
and  hold  it 

The  law  is  settled,  we  believe,  that  where,  by  2i  judicial  decision, 
the  property  held  in  trust  is  found  to  be  owhed-by  another,  then  the 
trustee  may  lawfully  purchase,  the  property  and  hold  it  in  his  pwn 
right  This  doctrine  is  founded  in  reason  and  equity;  when  the 
fiduciary  character  is  terminated  for  want  of  an  object,  the  trust  is 
at  ap  end.  Hoyenden  on  Frauds,  474-5,  482.  Here  the  land  as 
to  ich  the  supposed  trust  existed,  by  the  judicisU  determination  of 
other  cases  identical  with  this,  was  known  to  all  who  knew  the  law, 
to  be  vacant  land,  and  td  be  owned,  not  by  individuals,  but  by  the 
government  In  September,  1835,  l3y  the  laws  of  the  land,  it  was 
not  the  property  of  defendants;  and  therefore  no  trust  in  their  favour 
can  be  raised  on  a  contract  concerning  it 

'In  this  view  of  the  subject,  the  parties,,  if  either  had  any  equity, 
stood  precisely  equal.  Neither  had  any  right  to  the  land,  in  law 
or  equity.  If  the  complainant  has  appropriated  it  by  vklid  entries 
^rst,  he  is  the  owner,  and  must  hold  it  against  all  the  world.  If 
the  possession  and  ownership  of  warrants  give  an  equitable  right  to 
land,  then  complainant  had  equal  right  with  defendants.  The  latter, 
in  September,  1835,  owned  a  warrant,  or  part  of  it,  calling  for  2200 
acres  of  land  in  that  district;  complainant  had  also  a  wan-ant  for  that 
quantity;  he  entered  his,  and  thus  obtained  a  legal  right  to  the  spe- 
cific land,  better  than  the  defendants'  equity,  if  such  it  may  be  called. 
In  this  view  of  their  rights,  the  well  established  doctrines  apply  with 
full  force  in  favour  of  complainant.  Between  equitable  claimants,  he 
who  has  precedency  in  time  has  advantage  in  right  Fitzsimmons 
V.  Ogderi  et  al.  7  Cranch,  2. 

Having  disposed  of  the  question  of  right,  we  think  proper  to  sub- 
VoL.  XII.— 2  N 
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mit  an  observation  to  the  Court  as  to  the  effect  of  a  refusal  to  rescind 
the  contract     Complainant  prays  a  rescission;  and  if  that  cannot  be 
granted,  a  confirmation  of  the  title.    What  compensation  can  the 
Court  make  for  the  money  expended  in  bis  second  purchase.     The 
land  is  heH  by  vijrtue  of  Galloway^s  entry;  if  he  is  confirmed  in 
this^  and  the  contract  still  enforced,  surely  he  is  to  be  paid  for  his 
warrant    At  what  price  is  this  to  be  estimated  ?    If  his  expenditure 
enures  to  defendants'  benefit,  he  should  be  allowed  the  amount  of 
that  expenditure  on  his  contract?    What  is  that  amount?    Itw9uld 
seenr  to  be  quite  impossible  by  a  decree  to  compel  Galloway  to  with- 
draw his  entry,  and  go  to  the  register's  office,  and  make  an  entry  on 
Bradford's  warrant  in  the  name  of  Bradford's  heirs.    To  enable  the 
Court  to.  see  the  equity  of  such  a  decree,  it  was  incumbent  oh  the  de- 
fendants to  show  the  Court  whether  this  warrant  be  in  existence,  and 
where  it  is;  that  it  has  not  been  assigned  in  whole  or  in  part  by  any 
of  the  persons  to  whom  it  passed  by  descent;  that  it  is  not  in  whole 
or  ha  part  in  the  hands  of  a  bona  fide  holder  by  transfer,  as  above 
suggested,  so  as  to  make  it  impossible  to  appropriate  land  with  it 
Defendants  should  also  show  that  this  ladt  could  be  done  noWy  upon 
the  instant,  so  that  the  land  may  not  be  subjected  to  that  result  which 
inevitably  awaits  it;  an  entry  in  the  meantime  by  a  third  person,  so  ' 
soon  as  Galloway's  entry  is  declared  invalid.     They  should  show 
that  the  pate  at  is  at  hand,  to  be  cancelled  as  the  regulations  of  the 
hnd  office  require,  before  any  new  title  can  be  allowed  to  exist  in 
its  inceptive  form,  under  the  old  warrant     It  was  the  total  want  of 
kftll  these  requisites  to  any  safe  and  sure  proceeding  of  the  kind;  all 
0f  which  resulted  from  the  ignorance  of  the  defendants  of  that  title 
which  they  assured  the  complainant  they  had,  and  which  by  law 
they  were  bound  to  know  they  had;  it' was  this  accumulation  o\ 
doubt  surrounding  the  title,  which  might  have  been,  by  possibility, 
created  with  the  aid  of  Bradford's  warrant,  which  made  it  not  merely 
the  privilege  but  the  duty  of  complainant  to  reject  it  altogether;  and 
for  hii  own  security,  to  rely  on  his  own  ifunds,  to  repurchase  of  the 
goveihiment  what  he  had  in  vain  sought  tp  obtain  through  the  de- 
fendants' rights.    The  Court  cannot  fail  to  see  how  great  a  perver- 
sion of  language  it  would  be  to  apply  the  phrase  employed  by  Lord' 
Nottingham  in  Maynard's  case,  to  the  conduct  of  complainant  in 
this*    It  is  said  in  that  ease,  that  ciquity  will  not  aid  one  who  "  over- 
reaches hioiself."    The  idea  of^  a  reasonable  being  setting  himself 
to  work  to  practice  knowingjly  a  fraud  on  himself,  wnich  seema  the 
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truQ  and  only  definition  of  the  phrase,  is  not  according  to  any  estab* 
Lflhed  notion  of  human  conduct  so  clearly  possible^  as  to  admit  it 
amongst  those  pl^iin  and^imple  el^nient^ry  truths  which  compose  the. 
great  body  of  chancery  law.  It  might  naturally  enough,  however, 
suggest  itsc^lf  to  a  mind  perplexed  and  mystified  as  his  Iprdship's  no 
doubt  was,  by  the  tortuous  expedients  of  one  of  the  parties  in  that 
case,  to  gain  an  undue  advantage.  But  as  there  is  no  similarity  be* 
tween  the  facts  of  that  case  and  this,  so  there  is  no  propriety  iii  . 
applying  afiy  rule  of  that  case  to  the  present.  Instead  pf  '^over- 
reaching himself,"  the  complainant  in  this  case,  when  he  made  his 
entry,  stood  exactly  in  the  condition  of  a  bona  fide  purchaser^  find- 
ing his  title  not  merely  in  peril,  but  utterly  gone.  He  was  compel 
led  to  protect  himself.  His  is  the  case  which  a  court  of  equity  will 
protect  agaihst  '<  a  creditor,  or  an  heir,  or  the  fatherless."  Sugdeji's 
Vendors,  723.  His  own  warrant  and  his  own  entry,  were  the  only 
plank  he  could'  seize  in  the  shipwreck^  to  which  the  culpable  igno- 
rance of  the  defendants  as  to  their,  own  rights  had  exposed  him. 

Mr.  Fetterman  for  the  defendants. 

.To  form  a  correct  opinion  upon  the  question,  whether  the  com- 
.  platnant,  in  this  case,  doe9  present  himself  under  circumstances  which 
impose  on  a  court  of  conscience  obligations  to  give  him  its  aid,  it 
wiH  be  useful  to  take  a  general  view  of  that  system  of  land  titles, 
which  has  been  introduced  into  the,  Virginia  military  district,  in  the 
state  of  Ohio,  within  which  the  land  in  controversy  lies.  That  sys- 
teAi  of  law  being  made  up  of  usages,  and  growing  out  of  cisTCum- 
stances,  both  of  whicli  are  peculiar  to  itself,  and  out  of  the  range  of 
treatises  on  common  law  and  equity,  the  bar  of  Pennsylvania  have 
had  little  occasion  io  make  themselves  acquainted  with  even  the  lead- 
ing features  and  outlines  of  those  military  lilies. 

So  far  as  my  limited  knowledge  will  enable  me,  I  will  .attempt  a 
concise  statement  of  the  several  steps  by  which  a  military  title  is 
perfected.  Upon  proof  to  the  executive  of  Virginia,  by  a  person 
that  he  is  entitled  to  bounty  lands,  under  the  law  of  that  state,  for 
revolutionary  services  in  the  Virginia  line,  on  continental  establish- 
ment; the  governor  issues  his  warrant,  which  is  a  mandate  to  the 
principal  surveyor  of  the  military  district,  directing  him  to  survey 
for  the  person  entitled  to  the  bounty,  the  quantity  of  land  specified 
in  the  warrant.  The  warrant  does  not  direct  what  particular  tract 
of  land  shall  be  surveyed;  and  by  usage,  Uie  owner  of  the  warrant. 
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or  his  agenty  has  a  right  to  direct  th^  principal  surveyor  to  survey 
the  warrant;  that  is,  the  number  of  acres  caUed  for  by  the  warrant, 
in  one  or  more  tracts^  on  any  lands  within  the  district  he  shall  desig- 
nate, not  previously  appropriated  to  the '  satisfaclUon  of  some  other 
warrant  The  specification  of  the  particular  tract  or  tracts  selected 
in  satisfaction  of  the  warrant,  is  made  in  a  book  kept  by  the  principal 
surveyor,  called  "The  Book  of  Entries  or  Locations."  The  entry 
or  location,  is  a  mere  entry  or  statement  in  the  book  aforesaid,  of  the 
quantity  of  land  entered;  the  number  of  the  warrant  which  it  satis- 
fies in  whole  or  in  part;  the  name  of  the  person  for  whom  the  entry 
IS  made,  together  with  a  general  description  of  the  locality  of  the 
land  entered.  Any  description  which  can  be  reduced  to  certainty 
by  a  subsequent  survey,  is  sufficiently  certain  and  specific;  next  fol- 
lows the  survey  of  the  entry,  which  must  conform  to  the  calls  of  the 
entry;  a  certified  copy  of  the  warrant,  entry,  and  survey  on  them,  is 
forwarded  to  Washington  cify,  to  the  commissioner  of  the  general 
land  office  of  the  United  States,  upon  which  a  patent  issues  in  con- 
formity with  the  survey- 

The  owners  of  these  warrants,  for  the  most  part,  resided  in  East* 
ern  Virginia,  several  hundred  miles  from  the  district;  ai^d  the  lands 
were  chiefly  taken  up,  in  satisfaction  of  them,  at  an  early  day,  while 
the*  district  was  a  wilderness:  consequently,  the  whole  business  of 
making  entries  or  selections  of  land,  was  by  agents.  These  agents 
were  generally  deputy  surveyors,  appointed  by  the  principal  sur- 
veyor *to  make  surveys  for  him  as  his  deputies.  They,  therefore, 
held  the  double  relation. of  agents  for  the  owner  of  the  warrants,  and 
deputies  of  the  principal  surveyor  Every  holder  of  a  warrant 
would  naturally  seek  to  get  the  best  lands  unappropriated.  To  effect 
that  object,  men  who  had,  acquired  an  intimate  knowledge  of  the  lo<- 
calities^  of  the  districjb^  such  as  hunters,  Indian  spies,  &c.,  ^ere  sought 
after.  This  class  of  men  took  up  the  business  of  surveying,  and  be- 
came the  deputies  of  the  principal  surveyor.  The  business  of  select- 
ing laud,  and  making  entries  and  surveys  for  owners  of  warrants, 
fell  almost  entirely  into  the  hands  of  this  class  of  men. 

There  were  no  lawyers  among  thejn.  This  system  of  titles  and 
of  law,  was  not  therefore  marked  out  by  judges^  and  lawyers;  but 
by  plain,  practical  woodsmen,  and  Surveyors,  who  were  ignorant  of 
law  as  a  science.  The  property  of  a  large  and  rich  country,  is  based 
up>on  their  transactions.  Courts,  therefore,  have  inquired  i  to  their 
usages,  and  have  sustained  their  proceedings,  wherever  they  were 
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not  in  conflict  with  established  principles  of  law,  which  the  minis- 
ters of  justice  wefe  bound  to  obey.  These  deputy  surveyors  were 
ignorant  of  the  ptincioles  of  the  common  law,  '^that  to  vest  a  titk  to 
land,  either  legal  or  eqiHitable,  there  roust  be  a  person  in  esse  to 
take/^  It  was  the  common  opinion  of  all  locatera,  that  if  the  entry ' 
and  survey  were  made  in  the  name  of  the  soldier  to  whom  the  war- 
rant issued,  that  was  sufficient;  without  going  into  the  inquiry  whe- 
ther he  was  dead  or  alive.  As  a  consequence  of  this  general,  error, 
a  vast  number  of  entries  in  the  military  district,*both  in  Ohio  and 
Kentucky,  were  made  in  the  names  of  deceased  persons,  to  whom 
Warrants  had  issued.  It  is  obvious,  that  such  entries  must  have  been 
made  in  igoori&nce  of  the  law  or  the  facts,  as,  in  every  conceivable 
case,  there  Was  every  inducement  to  make  a  valid  entry;  and  no 
motive  can  be  conceived  for  the  making  of  a  void  one.  This  subject 
attracted  the  attention  of  the  Kentucky  legislature,  as  earlv  as  the 
year  1792.  As  it  was  known  these  entries  were  numerous  in.  that 
state,  and  intended  to  be  bona  fide  appropriations  of  the  land  entered' 
in  all  instances,  a  quieting  act  was  passed  in  that  year;  which  de- 
clared that  lands  granted  to  deceased  persons,  should  descend  to  their 
heirs  or  devisees.  Morehead  and  Brown's  Statutes  of  Kentucky, 
voL  1,779;  Littell's  Laws,  voU  l\  160.  This  defect' seems  not  to 
have,  come  to  the  knowledge  of  the  locaters  in  Ohio,  who  continued 
the  same  mode  of  location  till  1830;  when  the  Supreme  Court  of  the 
United  States  decided  that  an  entry  in  the  name  of  a  deceased  per- 
^8on,  was  a  nullity.  Gait  el  al.  v.. Galloway,  4  Peters,  332.  Same 
doctrine  affirmed;  McDonald  v.  Ssialley  et  al.  6  Peters,  261.  By 
those  decisions,  the  entry  in  the  name  of  Bradford,  in  the  present 
case^  would  be  a  nullity,  were  no  law  of  congress  affecting  it  not  ap- 
plicable to  those  cases.  My  present  pui'pose  is  to  treat  the  entry  in 
the  name  of  Bradford,  as  a  nullity;  as  though  this,  and  the  two 
cases  above  referred  to,  were  precisely  the  same  in  facts  and  circum>- 
stances.  The  entry,  then,  in  the  name  ef  Bradford,  being  a  nullity, 
it  follows,  of  course,  that  the  warrant  issued  in  his  nam^  remained 
unsatisfied,  and  is  so  to  thi^  day;  and  that  the  warrant,  on  the  deaui 
of  Bradford,  descended  to  the  heirs  of  Bradford;  Kerr  v.  Moore,  9 
"Wrheaton,  570;  and  not  to  his  administrators. 

Consequently,  the  heirs  ot  Bradford,  on  discovering  the  invalidity 
of  Uie  entry,  had  nothing  to  do  but  to  re-enter  the  warrant  on  the 
same  land,  and  acquire  a  valid  title.  In  th^  way,  they  could  have 
readily  cured  the  defect,  if  any  in  the  title  of  the  land  in  question ; 
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for,  up  to  the  time  of  the  entry'  made  by  the  compUnant,  in'Sep- 
teniber,  IddSy'^the  land  remained  unappropriated,  according  to  com- 
plainant's own  showing.  That  the  respondents  had  it  in  their  power 
to  cure  the  defect  in  their  title,  also  appears  by  the  complainantV 
own  showing,  and  by  his  own  conduct;  and  it  was  to  prevent  their 
doing  so,  that  the  complainant  kept  the  defect  from  the  knowledge 
of  the  respondents,  until  he  had  effected  an  entry  of  the  land  in  his 
own  name.  Had  not  Galloway  entered  this  land,  but  filed  his  bill 
for  reyision  of  contract,  for  defect  of  title,  would  not  the  Court  have 
said  it  is  in  the  power  of  defendants  to  f>erfect  their  title,  and  they 
should  have  an  opportunity  of  doing  so?  And  how  came  he  pos- 
sessed of  facts  which-  erabled  him  to  detect  the  flaw  in  their  title? 
As  again  appears,  by  his  own  showing,  through  the  respondents. 
They  communicated  to  him  the  date  of  the  death  of  Bradford;  on 
comparing  which  with  the  date  of  the  entry,  he  being  an  old  locator, 
and  a  party  to  the  suits  of  Gralt  v.  Cralloway,  and  McDonald  v.  Smalley 
et  al.,  knew  full  well  ""the  defects  of  the  title;  and  equally  well  did 
he  know  that  the  respondents  were  ignorant  of  the  defects.  When 
therefore,  through  the  respondents,  and  in  consequence  of  their  con- 
tract with  him,  he  became  acquainted  with  this  technical  flaw  in 
their  title,  of  which  they  were  totally  ignorantt  what  was  he  bound 
in  equil^  and  good  conscience  4o  do?  Had  he  a  right  to  use  that 
informs^tion,  so  acquired,  to  defeat  their  title;  ahd  to  put  it  out  of 
their  power  to  comply  with  tlie  c^Ontract  with  him?  I  think  he  was 
bound,  by  every  principVe  of  honesty  and  fair  dealing,  to  have  point- 
ed out  the  4efect.to  Ihem,  that  they  might,  remedy  it;  (a  matter  so 
easy  for  them  to  effect;)  before  they  would  have  had  to  make  him  a 
title,  which,  by  their  contract,  they  were  not  I^und  to  do  till  Janu- 
ary, 1839.  If  he  was  not  morally  bound  to  point  out  the  defects,  to 
them,  he  certainly  had  no  right  to  do  any  act  i^hich  would  prevent 
their  making  him  a  title  at  the  time  stipulated. 

I  take  it  to  be  a  well  settled  principle,  both  in  law  and  equity,  that 
an  obligee  shall  do  no  act  to  obstruct  or  prevent  the  obligor  from 
complying  with  his  covenants;  and  if  he  do,,  the  obligor  shall  be ' 
thereby  discharged  from  its  performance.  Ballow  v^  Tucker,  1 
Pickering^s  Rep.  287;  Co.  Lit  206*;  and  Bacon's  Abridgment,  Tit. 
Condition;  5  Yiner's  Abr.  Condition,  242,  &c.  And  when  a  com- 
plainant comes  into  a  court  of  equity,  liable  to  such  an  imputation, 
it  is  certain  that  the  court  will  not  grant  him  its  aid,  but  will  leave 
him  to  bis  remedy  at  law,  if  any  he  have,  or  is  entitled  to. 
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TKat  in  this  cade  tiie  complainant  has^  knowingly  and  dishonestly, 
done  an  act  which  deprives  the  respondents  of  the  legal  power  tQ 
comply  wiOi  their  covenant  to  convey  a  gQod  title;  there  can  be  no 
doubt  resting'upon  the  mind  x}{  any  one  who  will  carefully  examine 
the  transactions  as  disclosed  by  the  bills  and  answers.  The  Statute 
of  Kentucky,  before  referred  to,  Morehead  and  Brown,  vol.  1,  779; 
Littell's  Law,  vol.  1,  160,  1792;  shows,  that  the  title  was  void  by 
reason  of  a  technical  rule  of  law.  Yet  they  are  bona  fide  titles,  which 
in  equity  had  a  claim  to  protection.  Hence  the  passage  of  that  act 
The  words  of  that  act. are  as  follow:  ^^  Whereas,  in  some  instances, 
grants  have  issued  in  the  names  of  persons  who  were  deceased  prior 
to  the  date  of  the  grant,  and  cases  of  the  same  ^lature  may  happen  in 
future;  Be  it  enacted,  That  in  all  such  cases,  the  land  conveyed  shall 
descend  to  the  heir,  heirs,  or  devisees;  in  the  same  manner  that  it 
would  do  had  the  grant  issued  in  the  lifetime  of  such  decedents." 
This  act,  though  its  language  extends  to  the  healing  of  titles  where 
the  patent  only  issues  before  the  death  of  the  patentee,  yet  the  courts 
of  Kentucky  have,  by  a  series  of  decisions,  extended  the  equity  oT 
the  act  to  cases  where-  the  entry  and  warralits  bore  date  subsequently 
to  the  death  of  patentee.  Hamsford,  v.  Mineler^s  Heirs,  4  Bibb's 
Rep.  385;  M^Cracken's  Heirs  v,  Beall  et  al.  1  Ky.  Rep.  208;  Bow- 
man V.  Violely,  4  Monroe^s  Rep.  351;  Adams' v.  Logan,  6  Monroe, 
177;  Lewis  v.  M*6ee,  1  Marshall,  200;  Speere  v.  Fisback,  1  Mar- 
shall, 356. 

A  recent  act  of  congress,  passed  May  18th,  1836,  entitled  ''An  act 
to  give  effect  to  patents  for  public  laiids,  issued  in  the  names  of  de- 
ceased persons,  provides,  that  in  all  cases  where  patents  for  public 
lands  have  been,  or  may  be  .issued  in  pursuance  of  any  law  of  the 
United  States;  to  a  person  who  had  died,  or  who  shall  hereafter  die 
before  the  date  of  such  patent,  the  title  to  the  land  designated  ^therein 
shall  enure  to,  and  become  vested  in,  the  heirs,  devisees  of  assignees 
of  such  decease^  patentee;  as  if  the  patent  had  issued  to  the  deceased 
person  during  life;  and  the  provisions  of  said  act  shall  be  construed 
to  extend  to  patents  for  laUds  within  the  Virginia  military  district  in 
the  state  of  Ohio." 

It  is  apparent,  f^om  the  provisions  of  thb  foregoing  act,  and  from 
the  fact  that  congress,  saw  fit  to  pass  it,  that  that  enlightened  body 
considered  us  did  the  legislature  of  Kentucky  nearly  a  half  'century 
befo^,.such  titles,  though  void  in  law,  entitled  to  protection,  as  Jbona 
fide;  and  but  for  the  act  of  the  complainant  in  this  case,  in  entering 
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the  lauds  in  df^Mite,  these  respondeatSy  beyond  all  doabt  would*  by 
virtue  of  the  aibi^esaid  act  of  coDgreas,  have^had  secured  to  tb^^m  a 
perfect  legal  title  to  said  .land;  and  I  shall  endeavour  to  shovr  thsit 
thej  have  such  a  title  vested  in  them,  by  virtue  of  said  act  of  con- 
gress, nqtwrthfitanding  the  dishonest  and  fraudulent  efforts  of  the 
complainant  to  deprive  them  of  that  title-— of  that  h^reafter^when 
1  shall  have  disposed  of  the  case,  so  far  as  it  rests  upon  equitable 
principle.  Andr  it  is  not  my  purpose  here  to  discuss  the  question, 
**  whether  Galloway  could,- under  the  'circumstance,  recover  in  a 
court. of  Ea^,  on  the  covenants  of  these  respondents  in  theii^  contract 
with  him;"  whatever  may  be  his  right  in  a  court  of  law-  It  is  very 
clear  to  my  mind,  that  a  court  of  equity  will  leave  him  to  resort  to 
his  legal  remedies,  if  any  he  has;  and  will  not  afibrd  him  its  aid,  to 
enable  him  to  reap  the  fruits  of  an  attempt  to  overreach  the  respond* 
ents.  Jt  is  a  leading  principle  of  equity,.that  a  court  of  chancery, 
when  called  on  for  specific  aid,  exercises  its  'discretion  wbethei'.  it 
will  interpose;  and  will  in  no  case  interfere  when  the  party  seeking 
its  aid  has  practised  any  unfairness.  He  must  come  into  court-with 
clean  hands.  This  principle  is^as  old -as  the  chancery  law  itself — as 
long  ago  as  Sergeant  Maynard's  case.  Freeman,  Chancery  Reports,  1, 
new  edition,  lord  Nottingham,  in  delivering  the  judgment  of  the 
court,  said  ^'that  as  this  court  suffers  no  man  to  overreach  another,  90 
it  helps  no  man  who  has  overreached  hipiself,  without  any  practice 
or  contrivance  of  hfs  adversary."  2  Freeman,  106 ;  3  Swanston,  652, 
Maynard  v.  Merely. 

Again,  ^in  equity  a  party  is  not  at  liberty  to  set  up  a  legal  defence, 
which  grew  out  of  iiis  own  misconduct,"  2  Hovenden  on  Frauds,  16; 
Morse  v.  Mentz,  6*Maddocks,  25,  Surely,  if  sucli  a  legal  defence 
could  not  be  set  up,  mudi  less  could  it  be  made  a  ground  for  relief 
by  a  complainant  It  s  also  a  familiar  rule  in  equity,  ^f  that  he  who 
comes  into  court  for  assistance,  must  do  equity."  Rowe  v.  Wood,  1 
Jac.  &  Walker's  Rep.  333;  i  Hov.  on  Fraud8,41.  "The  interposition 
of  courts  of  equity  is  governed  by  our  anxious  attention  to  the  claims 
of  equal  justice;  and  therefore  it  may  be  laid- down  as  an  univer- 
sal rul^,  tfiat  they  will  not  interfere,  unless  the  laintiff  will  consent 
to  do  that  which  the  justice  of  the  case  requires  to  be  done."  Fon- 
blanque's  Equity,  note  A.  page  190,  ch.  4,  sec.  41:  Phila.  ed.  1831. 

Now  it  may  be  asked,  what  does  the  justice  of  thi^  case  require  of 
the  complainant?  The  Court  will  prescribe  such  terms  to  him  as  jus- 
tice shall  require;  and  those  terms  will  be,  I  conceive,  th/it  he  shall 
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pqr  to  the  respoiideiita  the  contract  price  of  land,  agreciably  to. his 
contract  And  that  the  respondents  convey  or  assign  to  bitfi,  out  of 
the  unsatisfied  warrants  belonging  to  them,  n  number'of  acres,  ^ual  . 
to  the  quantity  Contracted  to  be  conveyed  to  him  by  themy  and  which 
he  has  pat  it  out  of  their  power  to  convey.  Both  parties  will  then 
stand  as  they  would  have;^  done  had  the  complainant  not  interfered, 
and  respondents  re-eiitered  and  perfected  their  title.  A  vendor  is  en- 
Utle4  to  specific  performance,  though  he  hav6  no  iitle  at  the  (MJe«  if 
he  can.make  one  before  .the  master's  report  10  Vesey,  jn  SIS;- 14 
Vesey^  jr.  205.  There  are  many  cases  iii  which,  though  courts  refuse 
specific  performance,  yet  they  will  not  rescind  coi^traccs.  I  Wheat 
196;, see  also  2  Story's  Equity,  88,  and  the  cases  there  referred  to. 

This,  I  take  it,  would  be  fair  and  equitable,  were  the  cotirts  autho- 
rized and  disposed  to  interfere  in  granting  relief  in  any  shape: 

But  if  i  have  a  correct  view  of  the  case,  ai^d  the  principles  which 
should  govern  it,  no  relief  whatever  can  be. granted..  A  decree  of 
dismissal  of  the  bill,  with  eosts  to  the  respondent,  is  iall  that  can  be 
done,  and  that  on  the  ground  that  complainant  asks  the  dd  of  the 
Court  to  enable  him  to  overreach  the  respondents;  and  that  is  all 
that  I  can  discover  he  does  seek. 

I  have  thus  far  discussed  the  case,  on  the  hypothesis  that  the  title 
of  the  respondents  was  null  and  void.  I  shall  now  endeavour  to 
show  that  though  It  was  so  in  its  inception,  the  law  has  eome  to  theii* 
relief,  and  made  that  a  valid  title,  which  at  one  time  was  declared  by. 
c6urts  to  b^  a  nullity. 

And  the  entry  made  by  Galloway  in  September,  1835,  is  null  and 
void,  on  the  ground  of  its  being  an  illegal  interference  with  the 
rights  and  title  of  (he  respondents,  in  violation  of  an  express  prohi- 
bition of  law. 

Up  to  the  year  1807,  the  patent  granted  in  the  nimie  of  Bradford, 
a  deceased  person,  was  a  mere  nullity;  it  is  conceded  in  -the  autho- 
rities already  cited.  A&d  any  person  holding  a  military  warrant, 
might  have  entered  the  land  it  covered. 

But  since  the  2d  March,  1807,  it  is  believed  thd  lands  covered  by 
the  warrants  in  the  name  of  Bradford,  have  not  been  open  to  the  en- 
try of  any  other  person,  or  liable  to  be  covered  by  any  other  war- 
rant 

On  the  2d  of  March,  1807,  congress  passed  an  act,  the  1st  section 
of  which  extended  to  owners  of  military  warrants  a  further  term  of 
three  yeari»  to  complete  their  locations;  which  act  had  the  following 
Vol.  XII.— 2  O 
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I^rovifla:  >' Provided  that  naiocatiolid  as.afbrenidy  witfain  the  aboTe- 
BiAlioned  tractsi^hall,  after  the  pafsiDi;  ofnhia  act,  be  made  on  tncU 
of  land  for  which  patents  had  previously  been  jsscredy  or  which  had 
beeti  previously  surveyed.  And  any  patent  which,  may  nevertheleas 
be  obtained  for  land  located  contrary  to  the  provisions  of  this  section, 
shall  b^  considered  as  null  and  void/' 

In  May,  1826,  7  vol.  Laws>of  U,  S.  516,  congress  passed  an  act 
extending  the  thsie  for  making  locations  till  1st  of  June,  1832.  The 
3d  sec  of  thit  act  contains  the  prohibition  of  the  act  aforesaid  of 
1807 ;  and  extends  thut  prohibition  to  United  States'  lands,  which  the 
act  of  1807  did  not  do.  - 

On  the  31st  of  Man^h,  1832,  congress  passed  another  act,-eztend- 
ing  locations  for  seven  years*  It  being  aii  extension  of  the  act  of 
20di  6f  March,  1826,  of  counie  has  the  prohibiting  claim  as  to  mili- 
tary landi^  and  is  now  in  forc^ 

In  the  case  under  consideration,  there  was  both  a  survey  and  patent; 
Mid  it  furnishes  a  case  clearly  within  the  provision  referred  tor  That 
the  proviso  could  have  been  intended  only  for  valid  surveys  and  pa- 
tents, is  idle  to  suppose;  such  needed  no  protecting  legislation.  The 
proviso  was  intended  to  protect  lands  defectively  located  and  patent- 
ed, no  doubt;  and  so  the  Supreme  Court  of 'the  United  States  have 
decided.  Doddridgei  v.  Thompson,  2  Wheat  48JL.  In  that  case  the 
Court  say :  '*  The  records  of  this  Court  show,  that  many  controversies 
were  produced  in  that  county  by  the.  mode  of  locating  and  surveying 
military  lands,  which  had  beep  adopted  undej  the  laws  of  Virginia; 
and  it  is  not  unreasonable  to  suppose  that  congress,  when  giving  fur? 
thtr  time  to  make  locations  and  surveys,  might  be  disposed  to  cure  ' 
the  defects  in  titles  already  acquired,  and  to  prevent  second  locations 
on  lands  riready  located.  The  words  of  the  proviso,  too,  are  adapt- 
ed to  the  saving  of  private  rights." 

In  the  case  of  Doddridge  v.  Thompson,  the  defendant  attempted  to 
protect  his  title  under  the  proviso  of  the  act  of  1807,  t>n  tlie  ground 
that  the  survey  of.  the  plaintiff  was  made  in  1810,  after  the  passage  of 
that  act  But  the  Court  decided  that  the  proviso  was  not  applicable 
to  sales  of  land  at  the  United  States'  land  offices;  and  was  intended 
to  embrace  only  military  surveys  and  patents.  Besides,  the  prohibi- 
tion was  only  as  against  locations,  a.nd  the  facts  of  the  Case  did  not 
show  but  the  location  was  made  previous  to  the  passage  of  ihe  act  of 
1807;  and  in  the  absence  of  proof  on  that  subject,  the  Court  would 
presume  that  the  location  was  made  previously  in  support  of  the 
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patent  of  plaintiff.  The  reasoning  of  the  Court  in  thiir  case,  plainly 
shows,  that  had  the  defendant's  title  been  one  of  military  origin,  and 
the  location  of  the  plaintifis  been  after  the  passage  of  the  act  of . 
March,  1807y  his  (the  defendant's)  title  must  have  prevailed  by  oea- 
8on  of  the  proviso  afbresaid. 

In  the  case  under  consideration,  the  title  of  the  respondents  is  of 
military  origin;  and  the  location,  survey  and  plants,  all  bear  date 
previous  to  the  passage  of  the  actt)f  2d  M^rch,  1807. 

The  title  of  the  complainants  is  also  of  military  origin,  al)d  his  lo- 
cation and  survey  are  both  since  the  passage  of  the  act  of  March  31s^ 
1833,  now  in  force,  and  containing  the  proviso  of  the  act  of~  2d  of 
March,  1807.  It  is  not  easy,  therefore,  to  conceive  how  the  loca- 
.  tion  of  the  compliunant,  made  on  26th  of  September,  1835,  can  pos- 
sibly escape  the  operation  of  the  proviso  of  the  act  of  March,  1807, 
and  the  prohibition  contained  therein.  The  location  of  the  com' 
plainant's  coming  within  that  prohibition,  then,  as  I  humbly  conceive 
it  clearly  does,  it  must  be  null  and  void.  And  the  title  of  the  r^* 
spondents  being  thereby  freed  from  the  embiuTassments  of  Gallo- 
way's entry,  is  by  the  healing;  operation  of  the  act  of  18th  May, 
183.6,  made  good  and  valid.  It  may  not  be  amiss  to  remark  here, 
that  so  vigilant  has  congress  been  in  protecting  defective  titles,  ac- 
quired, bona  fide,  that  after  tKe  decision  in  the  case  of  Doddridge  and 
Thompa  ,  in  which  the  Court  decided  that  the  proviso  of  the  act 
of  1807  did  not  extend  to  lands  tinder  the  United  States"  survejr ;  in 
the  very  next  renewal  of  the  extension  of  time  for  making  locations 
in  military  lands,  the  prohibition  was  made  to  extend  to  lands  within 
the  district  sold  by  the  United  States. 

The  decisions  in  the  cases  of  Gait  v."  Galloway,  and  McDonald  t. 
Smalley  and  others,  (which  have  no  doubt  been  relied  upon  by  the 
complainant,  to  sustain  him  in  his  illegal  and  unjust  course  of  con- 
duct in  this  case,  being  a  party  to  both  those  cases,)  can  haVe  no 
bearing  on  this  case.  The  facts  iii  this  case  are  so  widely  varying 
from  the  facts  of  those  cases,  as  to  render  them  entirely  inapfJlicable. 

In  those  cases  the  party  holding  title  under  the  entries  made  in 
the  name  of  the  deceased  person>  could  not  avail  himself  of  the"  ben« 
fits  of  the  proviso  to  the  act  of  1807;  as  the  en  tried  and  surveys  in 
each  case,  by  both  parties,  were  made  previous  to  the  passage  of  that 

In  Gait  V.  Galloway,  Gait's  entry  was  made^in  August,  1787,  4 
Peters,  333,  and  the  withdrawal  in  1805,  five  years  after  Galfs 
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death)  and  two  years  before  flie  passage  of  the  act  of  1807.  In 
McDonald  v.  Smaiiey  et  al.,  McDonald  claimed  under  an  entry  made 
24th  Augtist;  1787)  in  the  name  of  ]>ayid  Anderaon;  at  which  time 
Anderson'  was  proved  to  have  i:>een  dead.  The  defendants^  Smalley 
et  al.)  cbimed  under  aa  entry  on  some  land  madis  the  19th  of  fd>- 
fuary,:1793|  ^n  the  name  of  Stephen  T.  Moron,  aad  a  patent  to  Moron, 
in  1796,  and  before  a  patent  issued  on  McDonald's  entry.  These 
easeSi  tnerefore,  not  coming  within  the  provision  of  the  act  of  1807, 
do  not  conflict,  in  the  least,  with  the  opinion  of  the  Court  in  the  ease 
of  Doddridge  y.  Thompson,  as  to  the  intent  of  congress,  and  the  heal* 
hig  operation  of  the  act  of  .1807;  nor  with  the  doctrines  I  contend  for 
in  this  case.  The  patent  to  Charles  Bradford,  the  ancestor  of  respon- 
dents, purports  to  vectt  in  him. a  legal  title  to.the  land  in  controversy* 
If  the  act  of  1807,  and  subsequent  acts  of  congress  referred  to,  emhraee 
this  case,  as  I  think  has  been  cjearly  shown  they  do;  (and  tiie-mor$ 
ao,  since  being  healing  and  remedial  acts,  their  provisions  are  to  be 
construed  liberally;)  then  the  beneflts  of  those  acts  enure  to  the  hairs 
or  devisees  of  said  Bradford.  If  the  title  be  cured  at  all  by  thosi^ 
acts,  it  is  80  far  cured  as  to  make  it  a  le^  tide;  for  the  patent  must 
convey  a  legal  title,  if  it  pass  any;  of  consequence,  if  the  patentato 
Charles  Bradford  convey  a  legal  title,  the  title  df  the  respondents  ia 
a  good  and  valid  legal  title,  to  the  extent  they  covenanted  to  eonvey. 
And  the  ground  of  complaint  on  the  ps^  of  Galloway  is  gone:  and 
his  bill  must  be  dismissed  with  costs. 

I  find  nothiug  in  the  argument,  or  in  the  authorities  cited*  in  the 
argument  in  the  circuit  court,  to  shake  my  confidenpe  in  the  legal 
title  of  the  respondents,  as  cured  by  the  acts  of  March,  1807,  and 
May,  1836. 

The  case  of  Dunn  v.  M' Arthur,  decided  in  luly,  1836,  so  far  as  the 
i^c^rd  of  the  decree  discloses,  has  no  bearing  upon  the  question. 
The  case  as  stated  by  the  gentleman,  might  be  considered  as  of  some 
weight  But  is  hd  warranted  in  his  statements  by  the  records.  The 
decree  was  taken  pro  confesso,  pnd  of  course  assumed  as  true  all  the 
allegations  made  in  the  bill.  The  bill  undoubtedly  contained  the 
allegation,  that  the  entry,  location,  and  patent  were  void,  having  been 
made- in  the  name  of  a  deceased  person;  and  at  the  time  of  the  filing 
of  that  bill,  (which  is  evident  from  the  record  must  have  beeti  prior 
to  the  act  of  May,  1836,)  there  is  as  little,  doubt  that  the  entry,  loca- 
tion and  patents,  were  null  and  void.  But  by  the  act  of  M^,  1836, 
they  were  made  good  and  valid;  and  had  that  act  been  known  and 
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relied  upon  at  the  time  of  the  entering  of  the  decree,  it  is  manifest  a 
different  decree  would  have  been  the  result  It  does  not  appear  that 
the  act  of  May,  1836,  was  at  all  relied  upon,  or  that  its  existence  was 
known;  and  it  i^  fairly  presumable  that  it  was  not  known,  as  the 
decree  was  entered  but  a  few  days  after  its  passage,  and  the  cause  was 
suffered  to  go  off  without  any  defence.  I  take  it,  therefore,  that  the 
act  of  May,  1836,  was  not  in  question;  and  the  decision  or  rather 
decrecrfor  there  was  no  decision  of  consequence,  has  no  application 
to  the  case  under  consideration.  It  could  not,  any  how,  be  taken  as 
of  any  force  in  the  garbled  state  in  which  it  appears.  Had  the  point 
been  decided,  as  stated  by  the  complainant's  counsel  in  the  circuit 
court,  a  full  'record  would  have  been  produced ;  and  this  Court  would 
not  have  been  asked  to  rely  upon  the  bare  statement  of  counsel. 

The  cas^  of  Blight's  hessee  v.  Rochester,  7  Wheat  548,  does  not 
impugn  the  doctrine,  tliat  an  obligee  or  covenantee  has  no  right  to  do 
any  act  to  prevent  his  obligor  or  covenantor  complying  with  his  ob- 
ligation or  covenant  The  question  in  that  case  was  one  of  estoppel. 
The  doctrine  of  estoppel  does  not  apply  to  this  case,  nor  does  the 
question  at  all  arise.  I  am  unable  to  discover  the  least  analogy  be- 
tween that  case  and  this.  Hadl  the  contract  sQught  to  be  rescinded 
in  this  case  never  been  enlered  into,  but  an  action  of  ^ectment 
brought  by  these  respondents  against  Galloway;  and  in  defence  of 
such  action  Galloway  had  set  up  his  subsequent  entry,  and  Ihe  de- 
fective entry  and  survey  in  the  name  of  Charles  Bradford,  to  defeat 
the  plaintiffs'  titl^;  and  in  answer  to  that  defence  the  plaintiffs  had 
insisted  upon  Galloway's  recognition  of  Charles  Bradford's  title  by 
his  purchase  from  One  of  the  heirs  of  Charles  Bradford,  (Finley 
Bradford  of  whom  he  purchased  an  undivided  moiety,)  and  daimed 
that  he  should  be  thereby  estopped  from  dlu^mting  the  legality  of 
Charles  Bradford's  title;  then  the  case  cited  froitr  7  Wheaton  might 
have  hdd  some  application.  But  that  is  not  this  case.  I  do  not 
deny  that  after  the  vendee  has  received  his  deed,  and  all  the  title  the 
vendor  can  give,  he  may  have  the  right,  of  purchasing  in  other  in- 
terests to  fortify  his  title.  But  he  shall  not  be  permitted,  before  he 
has  received  a  deed,  to  procure  an  outstaoding  title;  and  then  claim  to 
have  his  contract  rescinded  because  by  his  own  act  he  has  put  it  out 
of  the  power  of  the  vendor  to  comply  with  his  covenant  or  agree- 
ment The  utmost  he  could  claim  under  any  circumstances,  I  appre- 
hend, w6uld  be  to  have  the  amount  paid  for  the  outstanding  title 
deducted  from  the  purchase  money  due:  to  make  it  a  ground  of  an- 
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nulling  thie  contract  and  avoiding  the  payment  of  the  purchase  money 
entirely^  would  be  monstrous  injustice:  such  as  I  believe  a  court  of 
equity  will  never  sanction  or  listen  to. 

If  it  ifli  at  all  doubtful  whether  the  respondents  have  the  legal  title 
in  ordinary  cases,  it  is  presumable  that  Galloway  would  have  applied 
to  the  courts,  either  state  or  federal,  within  whose  jurisdiction  the 
land  lies;  and  who  would  be  considered  competent  at.  least,  in  the 
first  instance,  to  Qiake  k  proper  application  of  Ibe  principles  of  the 
lea  loci  ret  sitsB.  r, 

He,  however,  has  thought  proper  to  resort  to  another  tribunal,  and 
from  their  decision  he  has  appealed  to  the  highest  tribunal  of  tlie 
Union. '  To  that  tribunal  the  defendants  in  error  also  come,  confiding 
in  the  justice  and  honesty  of  their  case;  believing  that  the  great  judi^ 
cialcouncil  of  the  nation  will  continue  to  administer  justice  in  equity: 
and  who,  although  the  decree  they  may  make  may  not  settle  the . 
controversy,  so  far  as  regards  the  title  to  the  land  itself,  will  yet,  by 
their  opinion  in  this  case,  reaffirm  the  great  and  well-settled  princi- 
ples i^f  the  law  of  equity  that  must  govern  this  controversy  in  all  its 
bearings;  wherever  pursued,  and  wherever  determined. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court 

The  bill  alleges  that  complainant,  on  the  11th  of  March,  1835, 
purchased  from  Henry  R.  Finley,  and  David  Barr,  who  acted  for 
himself  and  wife,  the  sister  of  defendant,  Finley,  the  moiety  of  two 
tracts  of  land  lying  in  the  state  of  Ohio;  one  for  one  thousand  two 
i^undred,  and  the  other  for  one  thousand  acres,  founded  on  a  warrant 
for  two  thodsanc'  jix  hundred  and  sixty-six  and  one-third  acres,  ob- 
tained by  Ch..i*les  Bradford,  as  an  officer  in  the  revolutionary  war, 
in  the  Virginia  jcontineiital  line.  That  Finley,  and  the  wife  of  Barr, 
were  the  heirs  of  their  mother;  who  derived  by  descent  a  moiety  of 
the  lands,  from  her  father,  Chailes  Bradfo^^d. 

Galloway  agreed  to  pay  eight  thousand  dollars  for  the  moiety  of 
tiie  two  tracts,  part  in  hand,  and  the  balance  by  instalm)?nts;  the  last 
of  which  was  to  fall  due  on  the  first  of  January,  1839.  And  Finley 
and  Sarr,  covenanted  with  complainant  to  convey  the  moiety  of  the 
lands  contracted  for,  in  fee,  so  soon  as  he  paid  the  purchase  money. 

It  is  iaJso  alleged. Finley  and  Barr  promised,  at  the  time  the  agree- 
ment was  made,  to  forward  from  Pennsylvania,  where  they  resided, 
to  Galloway,  who  resided  in  Ohio,  the  title  papers,  and' the  power  of 
attorney,  authorising  Barr^to  contract  for  his  wife. 
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That  after  the  di^te  of  the  contract,  the  wife  of  Barr  died,  a  minor, 
inteatate^  of  course,  and  without  issue. 

As  grounds  of  relief,  it  is  averred  that  the  title  papers  were  not 
forwardedjj  nor  the  power  produced.  But,  principally^  that  after 
making  the  contract,  the  complainant  discovered  Charles  Bradford, 
the  grantee,  had  died  in  1789;  and  that  the  lands  were  entered,  sur- 
veyed, and  granted  in  his  name,  in  179^,  and  1794. 

Finley  and  Barr,  by  their  answer,  admit  the  contract  to  have  been 
made  as  stated;  deny  that  title  papers  were  to  be  fumishe<l  by  them; 
admit  they  promised  to  forward  the  power^  and  the  death  of  Mrs. 
Barr,  but  allege  respondent  Finley  was  her  sole  heir;  admit  Charles 
Bradford  died  in  1789>  and  that  the  lands  were  entered  and  sur- 
Teyed  in  1793,  94,  and  afterwards  patented  in  his  name. 

The  respondents,  however,  mainly  rely  for  their  defence  on  the 
fact,  that,  on  the '26th  of  September,  1835,  the  complainant,  Gallo- 
way, entered  the  two  tracts  of  land,  the  moiety  of  which  was  agreed 
to  be  conveyed,  in  his  own  name,  and,  as  they  allege,  without  their 
knowledge,  and  with  the  fraudulent  intent  of  depriving  the  heirs  of 
Bradford:  of  it;  and  thereby  to  render  it  impossible  for  them  to 
comply  with  their  contract.  And  the  defendant,  Finley,  for  himself, 
and  as  heir  of  his  sister,  offers  to  comply  with  the  agreement 

It  is  urged^  the  entries,  surveys,  ana  grants  in  the  name  of  Charles 
Bradford,  after  his  death,  were  void.  Suppose  the  fact  to  have  been 
so  when  the  agreement  of  March,  1834,  was  made,  and  that  the 
lands  were  sulyect  to  appropriation  when  Galloway  entered  them,  in 
September,  1835,  then  the  rule  applies — ^*<  That  if  a  vendee  buys 
up  a  better  title  than  that  of  the  vendor,  and  the  vendor  was  guilty 
of  no  fraud,  he  can  only  be  compelled  to  refund  to  the  vendee  the 
amount  of  money  paid  for' the  better  title."  Learey  v.  Kirkpatrick; 
Cooke's  Ten.  Rep.  211;  Mitchell  v.  Barry,  4  Hayne's  Ten.  Rep.  136. 
In  reforming  the  contract,  equity  treats  the  purchaser  as  a  trustee 
for  the  vendor,. because  he  holds  under  the  latter:  and  acts  done  tp 
p^.'fect  the  title  by  the  former,  when  in  possession  of  the  land,  enure 
to  the  benefit  of  him  under  whom  the  possession  was  obtained,  and 
through  whom  the  knowledge  that  a  defect  in  the  title  existed,  was 
derived.  The  vendor  and  vendee  stand  in  the  relation  of  landlord 
and  tenant;  the  vendee  cannot  disavow  the  vendor's  title.  3  Peters, 
48;  2  Marshall's  Ky.  Rep.  242;  5  Yerger's  Ten.  Rep.  398.  This 
case  furnishes  a  fair  illustration  of  the  propriety  of  the  principle. 
Charles  Bradford  was  a  non-resident;  that  he  had  died  before  the 
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lands  were  entered  and  granted^  was  unknown  to  Galloway  until  be 
obtained  tbe  information  througb  tbe  beirs  of  tbe  grantor,  afVpT  the 
sale;  for  forty  years  tbe  title  bad  been  deemed  valid,  and  tbe  defect 
was  exposed  by  tbe  production  of  bis  will,  aad  tbe  indorsements  of 
itb  probate,  in  1789*  Tbe  fact,  tbus  ascertained,  was  confidential  in 
its  character  ^  between  tbe  parties  to  tbe  contract;  and  Galloway 
could  not  be  pennitted  to  avail  bimself  of  it  whilst  standing  in  tbe 
relation  of  a  purchaser,  to  defeat  tbe  agreement:  under  tbe  most  fa- 
youi^ble  circumstances,  he  could  only  have  it  reformed,  and  tbe 
"anipiint  advanced  to  perfect  tbe  title  deducted  from  the  unpaid  pur- 
chase money.  But  this  is  not  tbe  attitude  tbe  complainant  assumes 
by  the  bill  first  filed.     He  claims  an  entire  rescission. 

On  the  20th  of  May,  1836,  pending  the  suit,'  congress  passed  an 
act,  4  Story's  Ed.  24,  36,  to  give  efi*dct  to  patents  issued  to  deceased 
persons;  which  provides,  ^  that  grants  issued  to  persons  who  had 
previously  died,  should  enure  to  and  become  vested  in  tbe  heirs  of 
such  deceased  patentee,  as  if  tbe  same  had  issued  to  tbe  deceased 
person  during  his  Ufe;  and  that  the  provisions  of  the  act  should  be 
construed  to  extctnd  to  patents  for  lairds  within  tbe  Virginia  military 
district,  in  the  state  of  Ohio." 

That  tbe  legal  title  to  tbe  lands  patented  in  tbe  name  of  Charles 
Bradford,  vested  in  bis  heirs  by  force  of  the  act^  cannot  be  denied. 
9  Cranch,  431;  ^  Wheat  196.  Grant,  then,  all  that  is  claimed  for 
tbe  complainant;  still  bis  entries  of  September  1835,  qonferred  a 
mere  equity,  and  tbe  defendant,  Finley,  holds  tbe  fee:  and  tbe  com- 
plainant, by  raising  tbe  warrants  from  his  entries,  will  have  sustained 
damage  only  to  the  amount  of  tbe  officer's  fees:  or,  take  it  tbe  other 
way,  and  compel  Tinley  and  Barr  to  compensate  for  tbe  warrants, 
then  of  course  they  would  be  entitled  to  them,  and  tbe  effect  be  tbe 
same.  Had  Galloway's  entries  been  valid,  and  had  he  acted  in  good 
faith  as  regards  the  defendants,  by  giving  notice  of  the  means  used 
to  perfect  the  titles;  and  had  be  nought  by  the  bill,  what  in  equity 
and  conscience  he  wa3  entitled  to  as  compensation,  a  court  of  chan- 
cery could  not  have  refused  relief:  but  be  invokes  aid  to  defeat  tbe 
entire  contract,  and  nothing  less,  in  sanction  of  acts  intended,  from 
his  own  showing,  to  deprive  the  complainants  of  their  money  and 
lands;  tbus  assuming  an  attitude  before  the  Court,  and  asking  its  ac- 
tive aid,,under  circumstances,  that,  were  be  a  defendant,  and  set  up 
like  claims,  it  would  be  difficult  to  say  be  could  be  compensated:  as 
a  complainant,  be  surely  cannot  be  beard. 
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Then  as  to  the  loss  of  the  warrants  and  fees:  it  haying  been  the 
clear  duty  of  the  appellant  to  ent^r  the  lands  for  the  benefit  of  his 
vendors,  and  only  to  have  demanded  com{>ensation  for  expense  find 
trouble:  and  he  having  entered  for  himself;  a  court  of  equity  must 
decline  to  assist  him,  (in  the  langua^of.Mr.  Justice  Story,  2  Story's 
Bq.  8,)  to  escape  froni  the  toils  which  he  has  studiously  prejpared  to 
entangle  others:  it  must  be  left  to  him  to  get  rid  of  his  entries,  and 
necure  the  benefit  of  his  warrants.  The  act  of  congress  having'con«- 
ferred  on  the  defendant,  Finley,  the  legal  title,  equity  will  not  take 
from  him  his  legal  advantage.  1  Wheat  196;  2  Story's  Eq.  88; 
Sagden  on  Vendors,  365,  375,  7tl\  ed.  If  Finley  has  the  title,  and 
can  perform  the  contract  on  the  1st  day  of  January,  1839,  when  the 
last  payment  falls  due,  thi^  is  all  the  law  can  require  of  him.  Yet 
it  is  an  established  rule  in  equity,  that  where  the  vendor  has  not  the 
power  to  make  title,  the  vendee  may,  before  the  time  of  performance, 
enjoin  the  payment  of  the  purchase  money,  until  the  ability  to  com- 
ply with  the  agreement  for  title  is  shown;  Royer  v.  Patton,  1  Ten. 
Rep.  258:  Ralston  v.  Miller^  3  Randolph's  Va.  Rep.  44;  but  then  the 
court  will  give  a  reasonable  time  to  proctire  the  title,  if  it  iq;>peara 
probable,  on  reference,  that  it  may  be  procured.  Frost  v.  Bronson^ 
6  Yerger's  Rep.  36,  40. 

By  an  amendment  to  his  bill  in  October,  1836,  the  complainant 
sets  forth  his  entries  of  1835,  and  the  surveys  thereof,  and  again 
prays  a  rescission  of  the  contract  of  March^  1835:  ^^or,  that  if  the  de- 
fendants at  the  date  of  the  contract,  had  a  good'  and  perfect  title  to 
the  premises  they  contracted  to  convey,  and  authority  to  perfect 
their  agreement;  then  the  complainant  is  ready,  and  tenders  a  com- 
pletion of  the  contract" 

The  only  i^egation  in  the  amended  bill,  varying  the  case  is,  that 
at  the  time  the  agreement  was  entered  into,  complainant  was  ignorant 
that  the  patents  for  the  lands  had  been  made  in  the  name  of  a  person 
that  was  dead.  The  respondenta  admit  the  fact:  but  state  that  com- 
plainant derived  his  first  knowledge  of  its  existence  from  a  sig^t  of 
Charles  Bradford's  will,  kfler  he  made  the  agreement  It  seems 
respondents  were. at  that  time  equally  igi  rant,  not  knowing,  or 
having  overlooked  the  dates  of  the  entries  kad  patents.  If  complain- 
ant had  not 'entered  the  lands,  then  he  would  have  been  entitled  to 
a  rescission  of  the  contn^ct;  had  no  title  been  acquired  by  the  defend- 
ants, through  the  medium  ^t  congress. 
The  principal  ground  relied  on  for  relief  being,  that  the  patents 
-    Vol- XII.— 2  P 
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were'Toid,  because  made  after  Charles  Bradford's  death;- we  will 
proceed  to  Examine  it  That  a  patent  thus  madef  passes  no  title,  is 
true  in  tl;ie  nature  of  things;  there  must  be  a  grantee  befqre  a  grant 
can  take  effect;  and  so  this  Court* held ,  ih  Gait  v.  Galloway,  4  Pe- 
ters, 345;  and  McDonald  v.  Smalley,  6  Peters,  261.  Yet  this  is  not 
the  question  presented;  it  is^  whether  the  appellant  was  permitted 
to  enter  the  lands  purporting  to  have  been  granted  to  Charles  Brad- 
fordy  notwithstanding  his  death?  And  this  depends  upondhe  act  of 
1807^  ch.  34,  and  others,  continuing  the  provision  up  to  the  date  of 
Galloway's  entries.  The  time  for  locating  Virginia  military  claims 
for  services  on  the  continental  establishment,  between  the  Little 
lif ianu  and  Sciota  rivers,  had  expired;  .and  by  the  act,  congress  ex- 
tended the  time.  But  on  reopening  the  land  office,  the  following 
exertion  was  introduced:  '^  Provided,  That  no  locations  as  afore- 
said, within  the  abovementioned  tract,  shall,  after  the  passing  of  this 
act,  be  ipade  on  tracts  of  lands  for  which  patents  had  previously 
be^n  issued,  or  which  had  l^n  previously  surveyed;  and  any  patent 
which  may  nevertheless  be  obtained  for  lands  located  contrary  to 
the  provisions  of  this  section,  ^hall  be  considered  null  and  void." 
•  It  is  insisted,  for  appellant,  that  the  section  had  reference  to  imper- 
fect, and  not  void  titles.  The  legislature  merely  affirmed  a  principle, 
not  0|^.  to  question,  if  this  be  the  true  construction.  Had  an  effec- 
tive patent  been  issued,  the  government  would  not  have  had  any 
title  remaining,  and  a  second  grant  would  have  been  void  of  course. 
Somefhing  more,. undoubtedly,  was  intended  than  the  protection  of 
defective,  yet  valid  surveys  and  patents;  this  is  not  denied,  but  the 
argument  insists  only  irregularities  were  intended  to  be  covered. 

It  is  difficult  to  conceive  how  an  irregular  patent  could  exist,  un- 
less it  passed  no  title.  We  will  not  perplex  the  decision  with  sup- 
posed cases  of  irregular  surveys,  but  examine  the  act  of  congress,  ind 
iHR^rtain.its  e0ect  as  regards  the  grant  in  the  name  of  Charles  Brad- 
ford. It  is  fair  upon  its  face,  and  we  will  not  look  behind  it  for 
irregularities.  7  Wheat  214.  The  death  of  the  grantee  is  an  ex- 
frinsic  fact,  not  impairing  the  equity  of  the  claim  as  against  the 
government  His  heirs  had  an  interest  in  common  in  the  military 
district,  with  all  similar  claimants.  The  truth  of  the  position  is  un- 
questionable. Jackson  v.  Clarke,  I  Peters,  635;  Neal  v.  E.  T. 
College,  6  Yerger's  Rep.  79,  190.  The  defects,  of  all  othef«  most 
common,  in  the  military  grants  of  Kentucky,  Tennessee,  and  Ohio, 
were,  where  the  soldier  had  died,  and  tBe  entry,  survey  and  grant 
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had  been  made  in  l^he  name  of  the 'deceased.  In  his  name  the  waiy 
rant  almost  uniformly  issued';  who  the  heirs  were,  was  usually  un- 
known to  locators,  and  disregarded  by  the  officers  of  government 
when  perfecting  titles.  In  Tennessee  and  Kentucky,  provision  was 
made  at  an  early  day,  that  the  heir  should  take  by  the  graqt ;  and 
why  should  we  presume  congress  did  not  provide  for  the  protection 
of  his  claim  to  the  lands  purporting  tr  have  been  granted;  when  the 
legislation  of  the  federal  government  ,was«  of  necessity,,  con  trolled 
in  this  respect,  by  the  experience- of  members  coming  from  states* 
where  there  were  military  lands?  The  statute  is  general,  including 
by  name  all  grants,  not  distinguishing  between  void  and  valid;  and 
the  plainest  rules  of  propriety  and  justice  -require  tha.t  the  courts 
should  not  introduce  an  exception,  the  legislature  having  made  none. 
I  Peters,  636,  638;'  Martin  &  Yerger'»Ten.  Rep.  361. 

But  it  is  insisted  this  Court  did  make  an  exception  in  the  cause  of 
Lindsey  V.  Miller,  6  Peters,  666;  and  which  should  be  followed. 
What  Was  that  case?  A  grantee  from  the  government  sued  a  defend- 
ant in  ejectment,  claiming,  in  the  military  district  of  Ohio,  by  virtue 
of  an  elder  entry  and  survey;  and  the  question  was,  whether  the 
junior  patent  to  plaintiff  was  v»id,  because  made  contrary  to  the  act 
of  1807.    The  defendant's  entry,  by  mistake,  had  been  founded  on  a 
warrant  for  services,  not  in  the  continental  line,  but  in  the  Ftr- 
ginia  state  Une;  a  plaim  not  subject  to  be  satisfied  in  the  Ohio 
-military  district    7  Wheat  1.    The  location  and  survey  were  there- 
fore mere  nullities;  and  the  Court  very  justly  held,  that  congress  did 
not,  by  the  act  of  1807,  contemplate  such  claims,  and  that  they  ivere 
not  within  the  purview  of  the  act     But  had  the  ciaimant  been  en-  . 
titled  to  the  satisfaction  of  his  warrant  in  the  military  district,  in 
common  with  others,  for  whom  the  government  held  as  trustee;  the 
case  might  have  been  very  diitcie.ii,  cven«had  the  entry  and  survey 
been  invali^i.     Congress  had  the  power- in  1807,  to  withhold  from 
location  ^ny  portion  of  the  military  lands;  and  Iiaving  done  so,  in 
regard  t(y  that  previously  patented  in  the  name  of  Charles  Bradford, 
the  compfainant,  Galloway,  had  no  right  to  enter  the  same.     His  lo- 
cation being  void,  it  follows,  the  act  of  20th  May,  1836,  vested  the 
title  to  a  moiety  in  the  defendant,  Henry  R.  Finley,  exempted  from 
any  influence  of  the  onirics. 

The  decree  of  the  circuit  court  is  therefore  affirmed,  and  the  bill 
ordered  to  be  dismissed. 
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HeNRT   T0LAND9   PLAINTIFF   IN  'ERBOB   V.    HoRATIO    SfRAOUX. 

ProceM  of  foreign  attachment  cannot  be  properly  isiued  by  the  cirooit  courti  of  the 
United  States,  in  cases  where  the  defendant  is  domiciled  abroad,  or  not  fonnd 
.  within  the  district  in  which  the  process  issnes,  so  that  it  can  be  served  upon  him. 

The  tme  construction  of  the  eleventh  section  of  the  jadiciary  act  oi  1789,  is,  tliat 
it  did  not  mean  to  distinguish  between  those  who  are  inhabitants,  or  found  withm 
the  district,  by  process  issue!  out  of  the  circuit  court,  and  persons  domiciled 
abroad;  so  as  to  protect  the  first,  and  leave  the  others  not  within  the  protection: 
but  even  with  regard  to  those  who  are  within  the  United  States,  they  should  not 
bo  liable  to  the  process  of  the  circuit  courts  6f  the  United  States,  unless  in  one  or 
other  of  the  predicaments  stated  in  the  clause.  And  as  to  all  those  who  were  not 
within  the  United  States,  it  was  not  in  the  contemplation  of  congress  that  they 
would  be  at  all  subject,  as  defendants,  to  the  process  of  the  circuit  courts ;  which 
by  reason  of  their  being  in  a  foreign  jurisdiction,  could  not  be  seryed  upon  them ; 
and  therefore  there  was  no  provision  whatsoever  in  relation  to  them. 

By  the  general  provisions  of  the  laws  of  the  United  States:  1.  The  circuit  courts  can 
issue  no4>rocess  blsyond  the  limits  of  their  districts.  2:  Independently  of  positive 
legislation,  the  process  can  only  be  served  upon  persons,  within  the  same  iistricts. 

3.  The  acts  of  congress  adopting  the  state  process,  adopt  the  form  and  modes  of 
service  only,  eo  far  as  the  persons  are  rightfully  within  {he  reach  of  such  ppocess; 
and  did  not  intend  to  enlarge  the  spHere  of  the  jurisdiction  of  the  circuit  courts. 

4.  The  right  to  attach  property  to  compel  tl)e  appearance  of  persons,  can  properly 
be  used  only  in  cases  in  which  such  persons  are  amenable  to  the  process  of  the 
circuit  court,  in  personam;  that  is,  where  the jr  are  inhabitants,  or  found  within 
iie  United  Slates ;  and  not  where  they  are  aliens,  or  citizens  resident  abroad,  at 
t|ie  ciAnmencemont  of  the  suit,  and  have  no  inhabitancy  here. 

In  the  case  of  a  person  being  amenable  to  process,  in  personam,  an  attachment 
agaiost  his  property  eadnot  be  issued  against  him;  except  as  a  part  of,  er  together' 
with  process  to  be  served  upon  his  person. 

The  circuit  court  of^  each  district,  sit  within  and  for  that  district,  and  are  boonded 
by  its  local  limits.  Whatever  may  be  the  extent  of  the  jurisdiction  of  the  circuit 
court  over  the  subject  matter  of  suits,  in  respect  to«  persons  and  property,  it  can 
only  bb  exercised  within  the  limits  of  the  district.  Congress  might  have  autbo- 
riied  civil  process  from  any  circuit  court  to  have  run  into  any  state  of.  the  Union. 
It  has  not  done  so.  It  has  not,  in  terms,  authorized  any  civil  process  to  run  into  any 
other  district;  with  the  single  exception  of  subpcsnas  to  witnesses  within  alimited 
distance.  In  regard  to  final  process,  there  are  two  cases,  and  only  two,  in  which 
writs  of  execution  can  now  by  law  be  served  in  any  other  district  than  that  in 
which  the  judgment  watf  rendered;  one  in  favour  of  private  persons  in  another 
district  of  tile  same  state ;  and  the  other  in  favour  of  the  United  Stattos,  in  any 
pert  of  the  United  States. 

A  ptfty  against  whoae  property  a  foreign  attachment  has  issued  in  a  circuit  court 
of  the  United  States,  although  the  circuit  court  had  no  right  to  issue  such  an  at- 
tachment, having  appeared  to  the  suit,  and  pleaded  to  issue,  cannot  afterwards 
deny  the  jurisdiction  of  the  court  The  party  had,  as  a  personal  privUege,  a  right 
t^  refiise  to  appear ;  bat  it  was  also  competent  to  him  to  valve  the  objection. 
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The  j'udici&ry  act  of  1789  authorizes  the  Sapreme  Court  to  imue  writs  of  error  to 
brinjr  up  final  judgments  or  decrees  in  a  civil  .action,  &,c.  Tiie  decision  of  the 
circuit  court  u Don  a  rule  or  motion  is  not  of  that  character.  Such  decisions  are 
not  final  judgments. 

No  principle  of  law  is  better  settled,  than,  that  to  bring  a  case*  within  the  exception 
of  merchandise  accounts  between  merchant  and  merchant,  in  the  statute  of  limi- 
tations, there  must  be  an  account;  and  tliat,  an-' account  open  or  current:  that  it  . 
mast  be  a  direct  concern  of  trade:  that  liquidated  demands  on  bills  and  notes, 
which  are  only  traced  up  to  the  trade  or  merchandise,  are  too  remote  to  come 
within  this  description.  But  when  the  account  is  stated  between  the  parties,  or 
when  any  thing  shall  have  been  done  by  them,  which  by  their  implied  admission 
is  equivalent  to  a  settlement,  it  has  then  become  an  ascertained  debt.  Where 
there  is  a  settled  account,  that  becomes  the  cause  of  action,  and  not  the  original 
account ;  although  it  grew  out  of  an  account  between  merchant  and  merchant, 
^eir  factors  or  jiervants. 

T.  shipped  a  quantity  of  merchandise  by  ,P.  to  Gibraltar,  who  on  arriving  there 
placed  ^he  goods  in  the  hands  of  S.,  and  received  advances  from  S.  upon  them. 
In  l&^t  S  "old  the  goods  and  transmitted  an  account  sales,  as  of  the  merchandise 
received  from  P.  to  T.,  who  received  it  in  September,  1825,  stating  the  balance  of 
the  proceeds  to  be  two  thousand  five  hundred  and  seventy-eight  dollars.  T.  in 
1825  wrote  to  S.,  directing  him  to  remit  the  amount  to  him,  deducting  one  thou- 
sand dollars,  which  had  been  advanced  by  S.  on  the  goods,  and.  which  had  been 
remitted  by  P.  to  T.  S.  refused  to  make  the  ren^ittance,  alleging  that  P.  was 
largely  indebted  to  him.  No  suit  was  instituted  by  T.  against  8.  until  August, 
1834.  The  account  was  a  stated  account;  and  the  statute  of  limitations  applied 
to  it. 

The  mere  rendering  an  account  does  not  make  it  a  stated  account ;  but  if  the  other 
party  relseives  it,  admits  the  correctness  of  the  items,  claims  the  balance,  or  ofieis 
lo  pay  it,  as  it  may  be  in  his  favour  or  against  him^  then  it  becomes  a  stated 
account.  It  is  not  at  all  important  that  the  account  was  not  made  out  between  the 
plaintiflTluid  the  defendant;  the  plaintifi* having  received  it,  having  made  no  com- 
plaint as  to  the  items  or  the  balance;  but,  on  the  contrary,  having  claiined  that 
balance',  thereby  'adopted  it,  and  by  his  own  act  treated  it  as  a  stated  account. 

T.  shipped  merchandise  consigned  to  P.  as  supracargo ;  P.  put  the  goods  into  the 
hands  of  S.,  a  merchant  of  Gibraltar,  as  the  merchandise  of  T.,  and  received  an 
advance  upon  them.  S.  having  sold  the  merchandise,  rendered  an  account  of  the 
sales,  stating  the  sales  to  have  been  made  by  order  of  P.,  and  crediting  the  pro- 
ceeds in  account  with  P.  The  account  came  into  the  hands  of  T.  in  1895;  and 
he  claimed  the  balance  of  the  proceeds  from  S.,  deducting  the  advance  made  by 
S.  to  P. ;  and  payment  of  the  same  was  refused  by  P.  Held,  that  as  T.  had  a 
right  in  1825  to  call  on  d.  to  account,  and  as  no  suit  was  instituted  against  S.  until 
1834;  S.  having  always  denied  his  liability  to  T.  for  the  amount  of  the  jales,  from 
the  time  of  the  demand ;  the  statute  of  limitations  was  a  bar  to  an  action  to  re- 
cover the  amount  from  S. 

The  efiect  and  nature  of  an  averment  in  a  plea  put  in  by  a  defendant,  when  it  is  not 

cMential  to  the  plea. 
Where  the  items  of  an  account  stated  were  not  disputed,  but  were  admitted,  and  pay. 
ment  of  the  same  demanded;  it  was  not  taking  the  queation  of  fact,  whether  the 
account  was  a  stated  account,  from  the  jury :  for  the  court  to  instruct  the  jury  that 
the  account  was  a  stated  account. 
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ERROR  to  the  circuit  court  oT  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania. 

This  action  was  commenced  on  the  fifth' day  of  August,  1834, 
by  the  plaintiff  in  error,  by  process  of  foreign  attachment,  in  the 
circuit  court  for  the  eastern  district  of  Pennsylvania.  The  writ  of 
attachment  stated  the  defendant,  Horatio  Sprague,  to  be  a  citizen  of 
the  state  of  Massachusetts,  and  the  plaintiff  to  be  a  citizen  of  the 
state  of  Pennsylvania.  The  attachment  was  served  on  the  property 
of  th6  defendant  on  the  sixth  day  of  August,  1834,  in  the  hands  of 
Mr.  John  M^Crea,  Mr.  S.  Brown,  and  Mr.  P.  Lajus,  residents  m  the 
.city  of  Philadelphia.  At  the  following  term  oC  the  circuit  court, 
the  counsel  (ot  the  defendant  moved  to  quash  the  attachment;  which 
motion  was  overruled  by  the  court 

Thelrecord  showed  that  Horatio  Sprague,  although  stated  to  be  a 
citizen  of  the  state  of  Massachusetts,  was  at  the  time  of  the  com- 
mencement of  the  suit,  and  for  some  years  before,  had  >  been  a  resi- 
dent at  Gibraltar;  where  he  was  extensivejy  engaged  as  a  merchant 
The  defendant  entered  special  bail  to  the  attachment;  and  having 
appeared  and  pleaded  to  the  same,  the  case  was  tried  by  a  jury  on 
the  twenty-first  day  of  November,  1836;  and  a  verdict,  under  the 
charge  of  the  circuit  court,  was  rendered  for  the  defendant,  on  which 
a  judgment  was  entered  by  the  court 

The  plaintiff  at  the  trial  took  a  bill  bf  exceptions  to  the  charge  of 
the  court,. stating  in  full  all  the  evidence  given  to  the  jury  in  the 
case.     The  plaintiff  prosecuted  this  writ  of  error. 

The  plaintiff  declared  in  assumpsit,  on  three  counts  against  the 
defendant:  First,  cliarging  the  delivery  of  certain  articles  of  mer- 
chandise, upon  a  prorhise  to  account  and  pay  over  the  proceeds  of  the 
sjale  of  the  same;  alleging  a  sale  thereof  by  the  defendant,  and  a  breach 
of  promise,  in  rot, paying  or  accounting,  for  the  same.  Second,  a 
count  ia  indebitatus  assumpsit:  and  third,  on  an  account  stated:  The 
third  count  was  afterwards,  on  the  application  of  the  plaintiff  to  the 
court,  struck  out  of  the  declaration.  The  defendant  pleaded  the 
general  issue,  and  also  the  statute  of  limitations.  The  plaintiff  re- 
plied that,  at  the  time  of  the  transactions  with  the  defendant,  in 
which  this  suit  was  brought,  the  defendant  was  a  merchant  and  the 
factor  of  the  plaintiff,  and  ^^as  such  had  the  care  and  administration 
of  the  money,  goods,  wares,  and  merchandise,  in  the  said  declaration 
mentioned,  of  the  said  Henry;  and  he  merchandised  and  made  profit 
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of  for  the  said  Heniy,  and  to  render  a  reasonable  account  to  the  said 
Henry,  when  he,  the.  said  Horatio,  should  be  thereunto,  afterw^ds 
required;  ^nd'that  the  said  money,  in  th^  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  became  due  and  pay- 
able on  trade  had  between  the  said  Horatio  and  the  said  Henry,  as 
merchants  and  merchant  and  factor,  and  wholly  concertied  the  trade 
of  merchandise  between  him/ the  said  Henry,  as  a  merchant,  and  the 
said  Horatio  as  a  merchant  and  factor  of  him,  the  ^aid  Henry,  to 
wit,  at  the  district  aforesaid :  and  the  said  Henry  further  says,  that 
no  account  or  accounts  whatever  of  the  said  moneys  goods  and  mer- 
chandise, in  the  said  declaration  mentioned,  or  any  ^pt  thereof, 
was,  or  were  ever  stated,  settled,  or  adjusted  between  him  the  said 
Henry." 

To  this  replication  the  defendant  rejoined,  stating  that  he  was  not 
the  factor  of  the  plaintiff;  nor  did  the  said  money,  iti  the  said  several 
supposed  promises  and  undertakings,  in  the  said  declaration  men-^ 
tioned,  become  due  and  payable  in  trade  had  between  the  said 
Horatio  Sprague  and  the  plaintiff,  as  merchant  and  merchant  and 
factor,  in  manner  and  form  as  the  plaintiff  had  alleged. 

The  bill  of  exceptions  set  out  at  large  the  evidence  given  on  the 
trial  of  the  cause;  It  consisted  of  a  letter,  dated  Philadelphia,  Sep- 
tember, 25, 1824,  from  the  plaintiff  to  Charles  Pettit,  by  which  certain 
goods  and  merchandise,  the  propecty  of  the  plaintiff,  shipped  on  board 
of  the  William  Penn,  bound  to  Gibraltar,  was  consigned  to  him  for 
sale,  and  stating  the  manner  in  which  returns  for  the  same  were  to 
be  made;  letters  from  Charles  Pettit  to  the  plaintiff,  relative  to  the 
shipment,  and  a  statement  of  remittances  made  to  him  by  Charles 
Pettit,  with  an  account  sales  of  some  of  the  merchandise;  also  two 
bills  of  exchange,  one  for  five  hundred  and  thirty  dollars  seventeen 
cents,  the  amount  of  the  proceeds  of  sales  of  eleven  hogsheads  of 
tobacco,  and  a  bill  of  exchange  for  one  thousand  dollars,  both  drawn 
by  Horatio  Sprague,  the  defendant,  on  persons  in  the  United  States, 
to  the  order  of  Charles  Pettit,  and  by  him  ^endorsed  to  the  plaintiff. 

By  a  letter  from  Charles  Pettit  to  the  plaintiff,  dated  at  Gibraltar, 
December,  1824,  after  communicating  the  sales  of  the  eleven  hogs- 
heads of  tobacco,  and  the  enclosure  of  the  bills,  and  stating  that  the 
bill  for  one  thousand  dollars  was  to  be  considered  as  an  advance  on 
his  shipment,  he  informed  the  plaintiff: 

"  I  shall  sail  from  this  to-morrow,  in  the  ship  William  Penn,  for 
Savannah,  and  have  left  the  following  instructions  with  my  friend, 
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Mr.  Sprague^  regarding  your .  property  left  by  me  in  his  hands: 
*  With  respect  to  the  gunpowder  tea,  cassia,  and  crape  dresses, 
shipped  by  Henry  Toland,  you  will  please  to  dispose  of  them  as  you 
may  think  most&r  the  interest  of  the  shipper,  and  remit  the  amount 
to  him,  in  bills  on-  the<United  States;  forwarding  me  account  of  sales 
of  the  same.' " 

By  a  letter  addressed  by  Charles  Pettit  to  the  defendant,  Mr. 
Sprague;  written  at  Gibraltar,  on  the  18th  December,  1825;  he  &iys, 
among  other  things: 

"  By  your  account  current  rendered*  this  day,  a  balance  stands 
against  me  of  five  thousand  five  hundred  and  seventy-four  dollars 
thirty-one  cents;  to  meet  which  you  have  in  your  possession  550 
barrels  superfine  flour,  on  my  account  entire,  my  half  interest  of  372 
barrels  flour;  an  invoice  of  crapes,  &c:  amounting  to  two  thousand 
and  twenty  dollars;  100  ten-catty  boxes  gunpowder  tea;  500  bundles 
cassia;  and  2  cases  supev  satin  Mandarin  crape  dresses,  containing 
101  dresses. 

^^With  respect  to  the  gunpowder  tea,  cassia,  and  crape  dresses, 
shipped  by  H.  Toland,  you  will  be  pleased  to  dfspose  of  them  as  you 
may  think  most  for  the  interest  of  the  shipper,  and  remit  the  amount 
to  him  in  a  bill  on  the  United  States;  forwarding  me  account  sales* 
of  the  same.'* 

On  the  6lh  of  January,  1825,  the  plaintifi' wrote  to  the  defendant, 
from  Philadelphia,  ^'I  am  expecting  soon  to  hear  the  result  of  my 
shipment  by  the  William  Penn,  and  hoping  it  will  be  favourable." 

On^the  22d  February,  1825,  the  plaintifi*  addressed  the  following 
letter  to  the'Hefendant; 

«  Philadelphia,  February  22,  1825. 
"  Mb.  Horatio  Spragub,  Gibraltar. 

"Dear  Sir, — By  the  ship  William  Penn,  I  consigned  to  Mr. 
Charles  Pettit  100  .boxes  gunpowder  tea,  a  quantity  of  cassia,  II 
hogsheads  Kentucky  tobacco>  and  2  cases  Mandarin  robes.  I  directed 
Mr.  Pettit  to  make  the  returns  of  this  shipment  immediately/  on  his 
arrival  at  Gibraltar,  as  follows:  If  quicksilver  could  be  had  at  forty 
cents,  then  the  whole  amount  in  said  article;  if  not,  to  ship  the  whole 
amount  in  dollars,  by  the  Jirst  vessel  for  this  port,  or  New  York;  or 
if  good  bills  of  the  United  States  could  be  had  on  more  favourable 
terms  for  a  remittance,  then  to  make  the  return  in  bills.  Mr.  Pettit 
promised  a  strict  compliance  with  all  these  things;  but,  since  thf 
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sailing  of  the  William  Tcnn  from  this  port,  I  hkve  never  received  a 
line  from  him.     I  have  heard  of  his  arrival  in  Savantiah,  and  of  his 
proceeding  to  Charleston;  but  I  have  riot  yet  been  favoured  with  a 
single  letter  from  him. 

"  As  my  property  may  be  left  in  your  hands  by  him,  unsold,  I  beg 
of  you  to  follow  the  directions  given  to  him,  as  herein  detailed,  and 
make  the  remittance  direct  to  me.  I  have  particularly  to  beg  your 
attention  to  this  matter,  and  to  remit  as  early  as  possible.^' 

The  bill  of  exceptions  also  contained  letters  from  the  defendant 
to  the  plaintiff,  written  at  Gibraltar,  commencing  on  the  18th  Janu- 
ary, 1825,  to  February  22,  1827;  and  other  correspondence  of  the 
plaintiff  with  the  defendant,  up  to  an  anterior  date. 

The  letters  of  the  plaintiff  assert  the  liability  of  the  defendant  to 
him  for  the  whole  amount  of  the  shipment  made  to  Charles  Pettit;. 
deducting  the  two  bills  of  exchange;  ohe  for  five  hundred  and  thirty 
dollars  seventeen  cents,  and  the  other  for  one  thousand  dollars;  the 
balance  of  the  sales  being  one  thousand  five  hundred  and  seventy- 
nine  dollars. 

The  letter  from  the  defendant  to  Ae  plainc'ff,  of  the  18th  January, 
1825,  informs  the  plaintiff,  "that  Charles  Pettit  had  left  Gibraltar  on 
the  19th  of  December,  and  had  placed  in  his  hands,' for  sale  for  his 
account,  ^  invoice  of  gunpowder  tea,  cassia,  and  cnipe  dresses;  with 
directions  to  dispose  of  them  as  he  may  judge  most  for  his  interest; 
which  shall  have  my  best  attention." 

Letters  written  afterwards  inform  the  plaintiff  of  the  state  of  the 
markets  at  Gibraltar;  and  on  the  7th  of  June,  1825,  the  defendant 
wrote  to  the  plaintiff,  "  I  have  closed  the  sales  of  the  crapes  and 
cassia,  left  by  JVfr.  Pettit  some  time  since;  and  settled  his  account '^ 

On  being  informed  by  the  plaintiff,  that  he  was  held  liable  to  him 
for  the  proceeds  of  the  shipment,  per  the  William  Penn,  the  defend- 
ant addressed  the  following  letter  to  the  plaintiff: 

«  Gibraltar^  October  24,  1825. 
Dear  Sir, — -I  have  just  received  your  letter  of  12th  September, 
which  I.  hasten  to  reply  to.  It  would  appear^  by  your  letter,  that 
Mr.  Pettit's  agency  here  was  not  so  full  as  his  own  instructions  to 
me  gave  me  to  expect.  The  property  which  he  has  brought  and 
consigned  to  me  at  various  times,  has  ever  been  delivered  over  to  me 
with  invoices,  in  his  own  name;  and  I  have  ever  been  punctilious  in 
iollowing  his  instructions,  sometirnes  in  remitting  to  one,  sometimes 
Vol.  XIL— 2  Q 
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to  another,  and  on  which  property  I  Vas  always  ready,  and  at  vari- 
ous timcss  did  advance  sums  of  money;  but  how  he,  Mr.  Pettit,  ap- 
propriated this  money,  it  was  not  my  province  to  inquire;  he  niight 
have  remitted  it  to  you,  or  any  one  else.  Here  follows  the  other 
part  of  his  instructions  of  the  date  of  the  18th  December,  which  you 
appear  to  have  overlooked;  but  which  must  establish  in  your  mind 
the  nature  of  Mr.  Pettit's ,  transactions  here.  Had  you  have  con- 
signed your  property  tb  me,  instead  of  Mr.  Pettit,  I  should  then 
have  been«accountable  to  you;  but  it  cannot  be  expected  that  I  am  to 
guaranty  the  conduct  of  your  agent,  who  always  is  accountable  to 
you  for  his  conduct  Here  follows  the  extract  of  his  order  of.  18th 
December,  1824:  '^  By  your  account  current,  rendered  this  day,  a 
balance  stands  against  me  of  five  thousand  five  hundred  and  seventy- 
four  dollars  and  thirty-one  cents;  to  m^t  which,  you  havfe  in  your 
possession  .five  hundred  and  fifty  barrels  of  superfine  flour,  on  my  ac- 
iBOunt  entire,  my  half  interest  of  three  hundred  and  sevepty-two  bar- 
rels of  flour,  and  invoice  of  crapes,  &c,  amounting  to  two  thousand 
and  twenty  dollars,  onejbundred  ten-catty  boxes  gunpowder  tea,  fivb 
hundred  bundles  cassia,  and  two  cases  superior  satin  Mandarin  crape 
dresses,  containing  one  hundred  and  one  dresses,"  &c.  &c. 

This  paragraph,  I  repeat,  cannot  but  donvince  you  that  all  my  ad- 
vances to  Mr.  Pettit  were  on  the  various  property  whi'chiie  placed 
in  my  hands  for  sale.  It  is  very  true  I  corresponded  with  your  good 
self,  on  the  subject  of  the  articles  which  you  entrusted  to  the  manage- 
inent  of  Mr.  Pettit;  and  it  is  no  less  true,  I  did  the  samofwith  him, 
and  from  time  to  time  promised  him  account;  which  I  never  didlo 
you;  and,  until  his  last  visit  to  this,  did  not  close  the  sales  of  the.  ar- 
ticles, wben)  at  his  particular  request,  closed  every  account  before  he 
left  this.  This  explanation,  I  trust,  will  prove  satisfactory,  so  much 
so,  that  1  may  continue  to  enjoy  your  confidence.** 

The  letter  of  the  plaintiff  of  Philadelphia,  January  4th,  1826,  re- 
peats and  insists  on  the  liability  of  tbe  defendant  to  him;  to  which 
the  defendant  gave  the  following  reply : 

"  Gibraltar^  Fthmary  10,  1826. 
"Dear  Sir, — I  am  this  moment  in  receipt  of  your  letter  of  4th 
ultimo,  per  Charles,  arid  from  your  reference  to  my  letter  of  18th 
January,  1825,  have  looked  into=  the  same.  That  I  was  aware  the 
property  handed  over  to  me  by  Mr.  Pettit  did  npt  belong  to  himself 
there  is  no  question;  but  on  what  terms  you  and  others  consigned  it 
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to  him,  is  not  for  me  to  inquire.  On  his  arrival,  be  submitted  to  me 
inyoices  of  several  i^hipments,  required  advances,  and  gave  orders  Fot 
sales;  and  on  his  leaving  this,  as. you  may  suppose,  directed  me  to  cor- 
respond with  the  different  shippers  by  him;  which,  in  my  opinion, 
was  very  proper,  and  could  not  in  the  faintest  degree  lessen  my 
claim  to  the  property,  on  which  I  had  made  liberal,  yes',  more  than 
liberal  advances;  so  much  so,  that  Mr.  Pettit  is  over  two  thousand 
dollars  my  debtor:  yet  so  particularly  desirous  am  1  to  satisfy  youf 
mind,  as  I  am  in  possession  of  all  the  original  papers,  letters,  &c. 
connected  with  the  business,' I  have  no  hesitation  in  submitting  the 
question  to  any  t\^o  respectable  merchants  here,  one  to  be  appoint 
by  you,  the  other  by  myself,  atid  to  .their  decision  I  shall  most  readi- 
ly subscribe;  or  if  you  are  willing  to  leave  the  business  to  me,  I  will 
submit  every  paper  to  two  disinterested  merchants,  and  they  shall  aa- 
dress  you  on  the  subject;  and, the  affair  shall  be  settled  to  our  satis- 
faction. 

"Herewith  duplicate  of  my  respecis  of  28th  ultimo,  since  which  I 
have  delivered  a  part  of  your  hyson,  skin  tea,  at  tbree.and  a  half  rials 
per  pound.  This  parcel  has  been  sold  off,  and  if  no  complaints  of  its 
quality  be  made  hereafter,  1  shall  be  glad." 

The  bill  of  exceptions  also  contained  a  number  of  accounts  sales 
of  merchandise  made  by  the  defendant,  by  order  of  Charles  Pejttit; 
and  accounts  current  with  him,  commencing  in  1«32.  The  only  ac- 
count which  was  the  subject  of  notice  in  the  charge  of  the  circuit 
court,  was  one  dated  at  Gibraltar,  June  30,  1825,  of  the  property 
of  the  plaintiff  left  in  the  hands  of  the  defendant  on  the  18th  Decem- 
ber, 1824.  This  was  an  account  sales,  showing  a  balance  of  two  thou- 
sand fiv6  hundred  and  seventy-eight  dollars  and  eleven  centa^  The 
account  sales  ^as  stated  to  be: 

.  "Sales  of  merchandise  received  3d  November,  1824,  ex  ship  Wil- 
liam Penn,  William  West  maater,  from  Philadelphia,  by  order  of  Mr. 
Charles  Pettit,  for  account  and  risk  of  the  concerned,  per* Horatio 
Sprague,  Gibraltar.  Gibraltar^  June  30,  1825." 

By  the  account  current  between  the  defendant  and  Charles  Pettit, 
dated  "July  6, 1825,"in  which  credit  was  given  for  the  nett  proceeds 
of  the  sales  of  June  30, 1825,  a  balance  appeared  to  be  due  fram 
Charles  Pettit  to  the  defendant,  of  one  thousand  four  hundred  and  six 
dollars  and cents. 

The  bill  of  texceptions  contained  no  other  account  in  which  the 
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sales  of  the  shipment  made  by  the  plaintiff  by  the  William  Penn 
were  stated;  por  did  it  Qpntain  any  account  rendered  by  the  defend- 
ant to  the  plaintiff,  relating  thereto. 

The  circuit  court  charged  the  jury  : 

That  there  being  a  plea  of  the  statute  of  limitation,  the  plaintiff 
must  by  his  replication  bring  himself  within  the  eiCception  concern- 
ing merchants'  accounts,  in  the  said  statute,  or  must  fail.  To  be  within 
the  said  exception,  such  accounts  must  concern  trade  and  merchan- 
dise, and  must  also  contain  mutual  demands,  and  must  be  an  open 
and  running  account,  and  must  be  such  for  which  an  action  of  ac- 
count would  lie;  and  must  be  between  merchant  and  merchant,  their 
£atctors  or  servants,  not  merely  between  those  who  hold  their  goods 
under  an  obligation  to  account 

Here  the  plaintiff  claimed  one  thousand  five  hundred  and  seventy- 
nine  dollars,  the  balance  of  sales  of  property,  as  per  account  sales 
June  30, 1825,  amounting  to  two  thousand  five  hundred  and  seventy- 
nine  dollars.  Credit  by  one  thousand  dollars — Bill  on  Pearson.  Th^ 
plaintiff  and  .defendant  agree  in  the  amount  of  sales,  and  no  item  is 
objected  to. 

Thus  far  the  account  is  a  stated  one,  not  being  objected  to  for  ten 
years ;  if  any  balance  is  due,  it  is  ascertained  by  mutual  consent 

There  is  no  mutual  account  between  them,  nor  an  open  one,  and 
there  can  be  no  new  account  open  between  them.  The  contest  does 
not  depend  on  an  account,  but  on  who  has  a  right  to  a  liquidated  ba- 
lance, admitted  by  defendant  to  be  in  his  hands  as  the  proceeds  of 
plaintiff's  property:  plaintiff  claims  it  as  his  own;  the  defendant 
claims  to  apply  it  to  a  debt  due  by  Pettit 

On  the  pleadings,  the  question  is  not  who  has  a  right  to  the  money; 
but  whether  plaintiff  i^  not  barred  by  the  statute. 

The  plaintiff  had  not  made  out  a  case  whicli  exempts  him  from 
the  statute.  If  Sprague  had  rendered  the  account  sales  to  the  plain- 
tiff, and  admitte4  the  balance  to  be  payable  to  him,  that  would  not 
bring  plaintiff  within  the  exception. 

The  plaintiff  had  a  complete  right  of  action,  on  demapd  of  a  set- 
tled balance;  and  he  made  this  demand  in  1825,  and  the  statute  would 
then  begin  to  run.  The  plaintiff's  only  claim  is  for  a  precise  balance; 
and  this  would  not  have  been  the  mutual  open  account  current  be- 
tween merchant  and  merchant,  concerning  the  trade  of « merchandise 
between  plaintiff  and  defendant  It  did  not  become  so  by  defendant 
claiming  to  retain  the  balance  for  Pettit's  debt;  nor  did  it  change  the 
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nature  of  the  transaction,  or  make  tiie  cause  more  a  matter  of  ac- 
count, than  if  he  admitted  tlie  plaintiff's  right  to  it. 

The  only  question  is,  who  is  entitled  to  the  balance  of  a  settled 
account  Admitting,  then,  that  defendant  was  the  factor  of  the  plain- 
tiff, he  has  failed  in  making  out  his  replication  as  matter  of  law;  it 
was  l^ot  a  case  of  trust,  not  embraced  by  statute. 

Taking  the  account,  then,  aS  one  where  defendant  was  factCM*  for 
plaintiff,  bound  to  accoiint  to  him  and  pay  him  the  balance,  and 
haying  no  authority^  to  apply  the  proceeds  to  Pettit's  debt,  and  plain- 
tiff not  bound  by  receipt  of  one  thousand  dollars:  the  nature  of  the 
transaction  does  not  bring  it  within  the  exception,  being  for  a  liqui- 
dated b;ilance  admitted;  and  by  the  correspondence  between  the 
parties,  the  controversy  brought  to  a  contest  for  the  balance,  this 
can  be  an  exception  only  on  the  ground  of  merchants  being  privi- 
leged characters. 

The  correspondence  between,  the  parties,  so  long  ago  as  early  in 
the  year  1826,  shows  that  tlie  question  between  them  was  not  about 
the  account,  or  any  item  in  it,  but  on  the  right  of  Mr.  Sprague  to  re- 
tain the  admitted  balance  to  repay,  the  advances  he  made  to  Pettit: 
that  was  the  only  question  in  dispute  between  them;  and  it  is  the 
only  one  now,  and  hc3  so  continued  for  more  than  ten  years. 

^  This  view  makes  it  unnecessary  to  consider  the  other  interesting 
questions  as  to  the  powers  of  agents,  factors,  supercargoes,  pledging, 
and  of  sub-agents;  the  jury  are  to  take  the  direction  of  the  court 
in  the  question,  which  is  a  matter  of  law:  and  so  left  the  same  to 
the  jury. 

The  case  was  argued  by  Mr.  Gilpin  and  Mr.  Hare,  for  the  plain- 
tiff in  error;  and  by  Mr.  Gerhard,  with  whom  was  Coxe,  for  the  de- 
fendant 

For  the  plaintiff,  the  following  eirors  were  assigned: 
1.  That  the  court  charged  the  jury  upon  an  issue  which  not  only 
did  not  appear  upon,  but  was  excluded  by  the  pleadings;  upon  which 
the  cause  was  not  tried;  and  which  was  not  raised  by  any  of  the 
counsel  in  argument. 

2  That  whether  any  demand  for  an  account  had  ever  been  made, 
by  plaintiff  upon  defendant;  whether  any  account  had  ever  been  ren- 
dered by  defendant  to  plaintiff;  and  whether  any  account  was  an 
account  stated  between  plaintiff  and  defendant,  were  all  questions  for 
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the  jury;  and  that  the  court  erred  in  withdrawing, the  same  from  the 
jury,  and  giving  them  a  positive  direction  thereon. 

3.  That  supposing  the  ^questions  set  forth  in  the  foregoing  error 
assigned  to  be  for  the  court^  the  court  erred  in  charging  the  jury  that, 
in  point  of  law^  there  was  kny  demand  made  on  defendant  by  plain- 
tiff for  an  account:  that  the  defendant  had  ever  rendered  an  account 
to  the  plaintiff;  ^and  that  there  was  an  account  stated  between  the 
plaintiff  and  the  defendant,  so  as  to  deprive  the  plaintiff  of  the  benefit 
of  the  exception  in  the  statute  of  limitation^  concerning  merchants' 
accounts. 

4.  Because  the  charge  of  the  court  was  against  the  law  aild  the 
evidence. 

Mr.  Hare,  for  the  plaintiff  in  error: 

The  defendant  in  error  objects  to  this  Court's  jurisdiction,  as  well 
as  io  that  of  the  court  below,  on  the  ground  that  he  is  within  the 
11th  section  of  the  judiciary  act  of  1789,  which  enacts,  that  '^no 
civil  suit  shall  be  brought  in  the  circuit  courts  against  an  inhabitant 
of 'the  United  States,  by  any  original  process,  in  any  other  district  than 
that  whereof  he  is  Kn'inhabitanif  or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ" 

This  question  was  raised  in  the  court  below,  by  means  of  a  rule 
to  show  cause  why  the  writ  should  not  be  quashed,  and  decided 
against  the  defendant  after  argument,  and  on  afiSdavits,  showing 
that  the  defendant  was  a  citize'n  of  Massachusetts,  and  had  been  for 
more  than  twenty  years  an  inhabitant  of  Gibraltar. 

We  contend:  1.  That  the  matter  of  such  a  defence,  as  it  ousts  the* 
'Court  below,  or  'this  Court  of  its  jurisdiction,  by  reason  of  a  per- 
sonal privilege,  must  be  duly  pleaded;  and  if  waived  in  the  order  of 
pleading,  is  lost 

2.  That  the  defendant,  not  being  an  inhabitant  of  the  United  States, 
but  residing  in  another  country,  is,  therefore,  not  within  the  11th 
section,  and  ip  liable  to  foreign  attachment 

As.  to  the  first  point,  the  11th  section  confers  a  personal  privilege 
which,  like  all  other  personal  exemptions,. must  be  pleaded;  because 
his  right  to  it  is  examinable,  and  nothing  appears  on  the  record  to 
found  a  doubt  of  the  jurisdiction.  And  as  it  is  a  persoftal  privilege, 
it  may  be  waived,  in  which  case  the  court  has  jurisdiction.  As  it 
is  merely  dilatory,  it  is  not  to  be  favoured.  Harrison  y.  Rowan,  1 
Peters^  C.  C.  R.  48»;  Kitchen  v.  Williamson,  4  Wash.  C.  C.  R.  85; 
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LogaD  y.  Patrick,  £^  Cranch,  !^88.     And  having  pleaded  in  bar,  be 
cannot  now  raise  the  question  of  his  privilege  in  this  Court 

^d.  It  appeared,  upon  ai&davit  in  the  court  below,  that  the  defend- 
ant is  not  an  inhabitant  of  the  United  States,  has  not  been  such  for 
twenty  years,  but  is  domiciled  in '  Gibraltar.  He  is  not,  therefore, 
within  the  words  or  meaning  of  the  11th  section;  which  covers  none 
but  inhabitants  of  the  United  States 

The  judiciary  act  gives  to  the  circuit  court  cognizance  of  all  suits, 
of  a  civil  nature,  between  citizens  of  difiereat  states;  which  is  the 
case  of  the  parties  to  this  action;  or  citizen  and  alien.  And  the  act 
to  regulate  processes,  gives  to  the  same  courts  the  same  processes  as 
are  used  in  Lhe  state  cpurts  of  the  particular  district 

The  process  in  this  case  was  a  foreign  attachment,^  which  is  used 
in  the  state  courts  of  Pennsylvania.  The  1,1th  section  restrains  the 
service  of  process  upon,  an  inhabitant  of  the  United  States,  except 
in  his  own  district,  or  in  that  where  he  is  at  the  time  of  writ 
served. 

Where  a  general  power  is  giVen,  and  a  particular  restriction 
afterwards  imposed,  the  restriction  must  be  construed  strictly,  or  it 
may  override  the  power. 

Here  the  character  of  the  process  and  that  of  the  suit  are  within 
both  acts.  The  question,  then,'id  on  the  restriction :  but  the  defendant 
is  not  an  inhabitant  of  the  United  States,  and  therefore  not  within  it 

The  spirit  of  the  restriction  was  to  save  inhabitants  of  the  United 
States,  whefther  <^itizens  oi:  aliens,  from  a  greater  hardship  than  either 
would  be  subjected  to  in  the  state  courts;  that,  namely,  of  being 
called  to  answer  in  a  distant  tribunal,  by  virtue  of  the  general  power 
of  the  federal  courts,  as  extem}ing  all  over  the  Union.  But  this 
consideration  cannot  apply  to  the  case  of  foreign  attachment  against 
a  non-resident,  since  that  process  is  used  in  the  state  courts;  and 
would  have  lain  against  this  defendant,  and  cannot  lie  against  an  in- 
habitant of  the  state  or  district  If  the  attachment  had  issued  from 
the  state  courts,  the  defendant  might  have  transferred  it  to  the  cir-' 
cuit  court  by  the  terms  of  12th  section  of  the  judiciary  act  3  iisxr. 
&  M*Hen.  566,  557. 

It  has  been  the  practice  in  Pennsylvania  to  issue  foreign  attach- 
ments from  the  circuit  courts  against  aliens  non-resident 

The  word  inhabitant  in  the  act  does  not  mean  citizen.  If  so, 
aliens,  resident  would  be  exposed  to  a  hardship  from  which  citizens 
are  exempted.  .  The  argument  for  tlie  defendant  must  mean  that 
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hec9nBt  the  defendant  is  a  citizen  of  Maaaachuaetts,  he  ia  therefore 
an  inhabitant  of  the  United  States;  that  ia,  that  inhabitant  and  citi- 
flsen  are  the  aame  thing.  In  some  caaea;  it  is  true,  the  residence  of 
a  citizen  of  the  United  States  within  the  United  States,  determines 
of  what  state  he  ia  a  citizen,  aa  to  the  question  of  jurisdiction  of  the 
United  States'  courts:  as  in  Cooper  v.  Galbraith,  3  Wash.  553;  Bui- 
ler  y.  Famworth,  4  Wash.  101.  But  in  this  case,  the  citizen  of  the 
United  States  is  an  inhabitant  of  another  country.  He  is  not  there- 
by divested  of  his  citizenriiip;  which  signifies  his  political  relations, 
and  does  not  depend  on  his  will.  2  Cranch,  318;  United  States  y. 
Gillies,  1  Peters'  0.  C.  R.  161;  4  Tuck.  Blackst  101;  4  Am^Law 
Journal,  462;  2  C»anch,  120;  8  T.  R.  45;  Hale's  Com.  Law,  184; 
Vattel,  162,  318.  But  he  is  notan  inhabitant  of  the  United  States; 
he  is  such  of  another  country.:  and  he  is  to  be.  dealt  with  as  such  in  a 
question  of  jurisdiction  in  this  Court  2  Peters,  450;  2  Rob.  Adm. 
Hep.  267;  3  Rob.  Adm.  Rep.  23;  2  Bos.  &  Put.  229;  1  Binn.  351. 
And  if  foreign  attachment  will  lie  against  an  ali^n  non-resident  of 
this  country,  there  is  no  reason  why  it  should  not  lie  against  a  citi- 
zen noil-resident 

If  pleaded,  that  he  was  an  inhabitant  of  the^United  States,  and  issue 
had  been  joined,  the  yerdict  must  haye  been  that  he  was  not  an  in- 
habitant: and  if  so  found,  there  is  nothing  to  .take  away  the  jurisdic- 
tion of  the  circuit  court 

The  first  error  is,  that  the  court  charged  upon  an  issue  not  only 
not  appearing  upon,  but  concluded  by  th^  pleadings. 

The  charge  of  the  court  assumes  that  there  had  been  an  account 
stated  between  the  plaintiff  and  defendant  None  was  alleged  at  the 
trial.  The  action  was  for  the  proceeds  of  a  shipment  placed  *n  the 
hands  of  the  defendant,  by  the  plaintiff's  agent  The  merits  were 
not  noticed  in  the  charge  of  the  court,  and  are  therefore  not  material. 
The  statute  of  limitations  was  not  relied  on  by  the  counsel  for  tlie 
defendant,  at  the  trial.  The  cause  was  tried  upon  the  issues,  and  we 
contend  the  charge  was  upon  what  was  not  in  issue. 

The  declaration  contains  two  counts;  for  money  had  and  received, 
and  for  not  rendering  an  account.  There,  was  origirally  a  third 
count,  viz.,  on  an  account  stated;  which  was  struck  out  before  repli- 
cation, upon  a  rule  granted  by  the  court  The  defendant  pleaded  non 
assumpsit,  and  the  statute  of  limitations;  which,  in  Pennsylvania,  by 
a  defect  of  legislation,  does  not  save  the  right  of  the  plaintiff  against 
an  absent  defendant 
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The  plaintiff  took  issuei  on  the  Cst  plea;- and  to  the  second,  re* 
plied,  the  exception  in  the  statute. concerning  merchants'  accounts; 
and  alleged  in  it  that  no  account  had  ever  been  rendered  or  stated 
between  the  parties.  Godfrey  v.  Saunders,  1  Wils.  79;  1  Burrows, 
317,  557;  558;  9  Serg.  and  Rawle,  293..  It  being  a  construction  of 
this  exception  that  it  does  not  include  accounts  stated,  it  was  proper 
to  allege  they  were  not  stated. 

The  defendant  rejoined  that  plaintiff  and  defendant  were  not  mer* 
chants,  &c.  It  admitted,  therefore,  there  was  no  account  stated,  as 
it  did  not  deny  it:  for,  whatever  is  traversable,  and  not  traversed,  is 
admitted;  2  Starkie's  R^p.  62;  Stephen  on  Pleading,  255, 258 ;  Ap- 
pendix, 44,  54.  The  verdict,  if  stated  at  large  on  the  record, 
would  have  been  that  the  parties  were  merchants,  which,  as  a  fact, 
was  not  doubted.  If  stated  at  large,  ^^  under  the  direction  of  the 
court,^'  as  expressed  in  the  record  to  have  been  found  it  must  have 
been  that  there  was  an  account  stated  between  the  parties.  But  it  is 
a  rule  that  a  verdict  cannot  contradict  the  issue  nor  admissions  in 
the  pleadings.  5  Bac.  Abr.  322;  2  Mod.  5;  2  Ld.  Raym.  864.  The 
learned  judge,  therefore^  clearly  erred  when  he  charged  the  jury  that 
the  question  in  the  pleadings,  was,  whether  an  account  had  or  had 
not  been  stated;  since  such  a  verdict  would  have  been  a  nullity. 

Upon  the  issue,  the  plaintiff  proved  the  amount  owing  to  him  by 
the  written  admission  of  the  defendant,  which  admission  did  not  in- 
clude the  right  of  the  plaintiff  to  that  amount  If  the  rejoinder  had 
been  that  there  was  an  alccount  stated,  his  course  would  have  been 
different,  and  it  would  have  lain  on  the  defendant  to  prove  such  an 
account;  which  attempt,  if  it  failed,  would  have  destroyed  his  de- 
fence on  the  merits. 

The  second  error  assigned  is,  that  the  court  took  away  from  the 
jury  the  question,  whether  there  was  or  was  not  an  account  stated; 
and  charged  positively  that  a  particular  paper  was  not  such. 

The  replication  denied  an  account  stated ;  the  rejoinder  admitted 
there  was  none;  and  none  was  alleged  or  produced  in  evidence.  The 
plaintiff  was  entitled  to  be  heard  against  the  construction  of  any  paper, 
as  such  account  The  court  charged  that  the  account  sales  of  June 
30th,  1825,  was  an  ac  '>unt  stated  betweeu  the  parties;  and  did  not 
state  that  that  account  was  not  sent  by  defendant  to  plaintiff,  but  was 
given  by  defendant  to  Pettit,  who  was  not  then  the  plaintiff's  agent; 
that  the  defendant  always  denied  his  liability  to  account  to  the  plain- 
VoL.  XII.— 2  R 
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tiff;  ftDd  affected  to  treat  Pettit  as  the  owner  of  the  goods;  and  that 
the  account  was  given  by  Pettit  to  the  plaintiff,  as  showing  what  dis^ 
position  he  had  made  of  the  goods.  We  contend  that  this  was  n<it 
an  account  stated^  in  point  of  fact^  *and  that  the  jury  were  the  judges 
of  the  character  of  the  paper:  for  it  was  not  a  question  of  the  con- 
stQiction  of  a  paper,  nohr  of  the  meaning  of  .a  phrase: /but  of  a 'fact, 
whether  this  paper  was  sent,  and  received  as  au  account  stated;  and 
it  was  a  matter  of  argument  to.  the  jury,  whether  an  account  sales 
Can  be,  in  any  case,  an  account  stated,  inasmuch  as  it  shows  no 
balance  between  the  parties:  and  whether  the  refusal  of  the  defenc!- 
ant  to  account,  and  his  allegation  that  he  had  never  intended  to  ac- 
count with  plaintiff;  did  not  destcoy  the  character  which  the  court 
gave  to  this  paper  as  an  account  stated. 

'The  third  error  assigned  is,  that  the  court  assumed  and  charged 
that  there  was  an  account  stated  between  the  parties. 

Supposing  that  the  issue  had  been  on.  the  allegation  tht  t  no  ac- 
count was  started,  and  that  the  decision  of  any  paper  produced  as 
such,  belonged  to.  the  court: — ^We  contend  that  nothing  was  pro- 
duced'in  evidence,  which  deserved  that  character  in  law  or  &cti  so 
as  to  bar  the  plaintiff  of  the  exception  in  the  statute  of  limitations 
concerning  merchant^'  accounts. 

What  are  alleged  as  constituting  the  account  stated,  are  a  demand' 
by  the  plaintiff  on  defendant,  for  a  speciific  sum,  which  he  had  inci- 
dentally learned  from  a  third  person,  was  the  proceeds  of  his  goods; 
and  tlie  accou&t  sales  which  contained  that  amount 

We  agree,  that  if  accounts  between  merchants  are  stated,  they  are 
within  the  statute.  1  Ventr.  89;  Ibid.  865  ;  1  Mod.  269;  and  cases 
referred  to  in  Wilkinson  oh  Limit.  30,  et  seq. ; .  Blanchard  on  Limit. 
88,  et  seq.  And  further,  that  in  accounts  between  others  than  mer- 
chants, or  since  Spring  v.  Craig's  Exr's.,  6  Peters,  151 ;  6  Term  Rep; 
193;  if  between  merchants,  and  not  concerning  the  traffic  of  mer- 
chants, to  bar  the  statute,  an  item  must  be  within  six  years. 

We  contend  that  open  accounts  between  merchants,  are  vdthin 
the  exception;  and  furll>er,  that  accounts  closed  by  cessation  of 
dealings,  are  open  accounts;  but  the  pleadings  must  state  accounts 
to  be  open.  1  Saunders'  Rep.  127;  6  Term  Rep.  193;  5  Cranch, 
15;  2  Pall.  254;  2  Yeates,  105;  5  Johns.  C.  R.  526;  19  Ves.  180; 
Blanehard  on  Limitl  89. 

The  accounts  .must  consist  of  more  than  one  item*  and  of  more 
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than  one  transaction;  and  must,  in  general,  contain  mutual  credits^ 
but  not  as  between  merchant  and  factor:  for  there  the  course  of  trad^ 
may  be,  that  the  factor  has  only  to  receive  and  dispose  o  the  goods,' 
and  remit  their  proceeds.     Between  a  merchant  and  his  factor^  there 
can  be  no  reciprocal  demands  in  buying  .arid  selling,  such  as  exist 
between  merchant  and  merchantl     A  stated  account  is  a  clear  state- 
ment of  accounts,  justified  by  signatures,  as  exhibitiag  approbation. 
2  Young  on  Invoices,  37;  none  such  is  pretended.    An  account 
current  may  become  an  account  stated,  by  the  silence  of  the  party 
receiving  it.    2  Vern.  76;  2  Yes.  sen.,  239.     But  As  soon  as  the 
plaintiff  hei*e  learned  that  the  defendant  had  sold  his  goods,  the  de- 
manded the  proceeds.     The  defendant  refused  them,  claiming  to  be 
entitled  to  them;  he  refused  to  acknowledge  the  plaintiff  as  owner, 
or  to  account  with  him:  he  did  not  send  him  account  sales:  he  made 
up,  three  years  after  this  transaction,  an  a'ccpuiit  which  contSiined  na 
item  of  it:  and- he  admits  in  the  pleadings,  and  on  the  trial,  that  he 
never  has  stated  an  account  with  him.     If  an  account  had  nevei^ 
been  stated,  it  is  impossible  .to  say  that  the  plaintiff  did  not  object  tp 
it.     He  claimed  an  amount  which  he  learned  was  the  proceeds  of 
bis  goods;  the  defendant  retained  it,  and  the  plaintiff  objected  to  his 
retaining  it     He  could  not  do  more.     The  court  therefore  erred,  in 
saying  that  the  account  hi^d  been  unobjected  to  for  ten  years;  and 
erred  equally  in  saying  that  it  was  for  the  plaintiff  to  make  out  his 
replication  that  no  account  had.  been  stated :  an  allegation,  which^  if 
admitted,  (as  it  was,)  was  beyond  dispute;  and  if  denied,  put  the  bur- 
then on  the  defendant^  the  plaintiff  asserting  a  negative,  the  defend- 
ant an  affirmative.     No  account  stated  wa»  or  is  pretended  on  be- 
half of  the  defendant     None  was  alleged  or  produced*     Nor,  under 
the  pleadings,  was  any  admissible  in  evidence.     The  fact  that  ,the 
plaintiff  had  in  his  possession  the  account  sales  of  his  goods,  did  not 
conclude  him  from  asserting  his  ri^ht  to  the  proceeds;  even  if  it  con- 
cluded him  from  disputing  the  amount     It  was,  in  any  sense,  no 
mpise  than  accideAtal  knowledge';  and  not  being  communicated  to 
him  by  the  defendant,  cannot  be  said  to  constitute  an  account  stated, 
between  the  plaintiff  and  defendant 

Mr.  Oerhard  for  the  defendant : 

It  becomes  the  duty  of  the  counsel  for  the  defendant  in  error,  not 
only  to  maintain  that  the  errors  assigned  by  the  plaintiff  cannot  be 
sustained,  but  further  to  show  that  if  the  plaintiff  could  prove  hini- 
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self  entitled  to'a  reversal  of  the  judgment  of  the  circuit  court,  that, 
from  a  want  of  jurisdiction,  this  Court  ought  not  to  award  a  ventre 
de  novo.  Bingham  ▼.  Cabot,  3  Dall.  19;  Eetland  y.  The  Cassius,  % 
Dall.  368.  The  circuit  court  had  no  jurisdiction  of  this  cause,  be- 
cause: 

1.  The  circuit  courts  of  the  United  States  have  no  jurisdiction 
out  of  their  respective  districts;  and  hence  no  foreifl^  attachment 
will  lie  in  a  circuit  court  of  die  United  States. 

2.  The  judiciary  act  of  1789,  in  express  terms,  forbids  the  exer- 
cise of  jurisdiction  assumed  in  this  case  by  the  circuit  court 

1st  The  circuit  courts  of  the  United  States  have  no  jurisdiction 
of  actions  of  foreign  attachment 

An  action  of  foreign  attachment  is  in  direct  contravention  of  the 
principles  of  the  common  law;  and  in  every  state  in  which  the 
action  will  lie,  it  depends  for  its  shape  and  character  and  proceedings 
upon  the  statutes  of  that  state.  Hereafter  it  will  be  necessary  to 
notice,  more  particularly,  the  Pennsylvania  action  of  foreign  attach- 
ment It  is  sufficient  at  present  to  say,  that  in  Pennsylvania  it  is 
a  mode  of  commencing  actions  against  a  debtot,  who  is  not  a  resi- 
dent of  the  state;  nor  at  the  time  the  attachment  issued  within  the 
bounds  of  the  state.  Serg.  on  Attach.  55,  61.  Now,  certainly 
it  would  seem,  until  congress  shall  give  the  federal  courts  power 
to  exercise  jurisdiction  over  persons  out  of  the  districts  to  which 
their  jurisdictions  are  respectively  confined^ by  their  very  consti- 
tutions, that  no  state  law  like  this  can  be  recognised  in  a  federal 
court;  and  such  is  the  deliberate  opinion  of  one  of  the  judges  of  this 
Court  Piquet  v.  Swan,  5  Mason,  39,  41,  48,  50.  2  DalL  396.  If 
this  position  be  correct,  then  the  case  must  be  dismissed;  for  the 
record  shows  the  nature  of  the  action  and  of  the  service  of  the  writ: 
and  the  laws  of  Pennsylvania  which  stre  of  judicial  cognizance,  prove 
that  the  defendant  could  not  have  been  within  the  state  at  the  time 
of  the  service  of  the  process,  even  if  the  return  of  the  marshal  had 
been  less  explicit^ 

2dly.  The  judiciary  act  of  1789,  in  .express  terms,  forbids  the  exer-. 
cise  of  jurisdiction  assumed  in  this  case  by  the  circuit  court  Sec- 
tion eleventh,  points  out  the  jurisdiction  of  the  circuit  courts  of  the 
United  States,  and  then  proceeds :  '<  But  no  person  shall  be  arrested 
in  one  district  for  trial  in  another,  in  any  civil  action,  before  a  circuit 
or  district  court  And  no  civil  suit  shaU  be  brought  before  either  of 
said  courts  against  an  inhabitant  of  the  United  States,  by  any  origi- 


Digitized  by 


Google 


JANUARY  TERM,  183S.  317 

[Toland  y.  Spra|^e.] 
nal  process  in  inf  other  districV  than  that  whereof  he  is  an  inhabit- 
ant, or  in  which'^^he  shall  be  found  at  the  time  of  serving  the  writ'' 

As  it  has  been  decided  by  this  Court,  that  this  provision  merely 
confers  a  personal  privilege  on  a  defendant,  which  he  may  warve; 
it  will  be  my  eflbrt  to  show;  first,  that  the  defendant  has  not  waived 
his  privilege,  if  he 'have  any;  and,  secondly,  that  the  defendant  is 
entitled  to  the  privilege  secured  by  this  provision;  that  this. ^ suit 
▼ioktes  that  privilege;  and  that  the  record  shows  both  the  privilege 
and  the  violation. 

1.   The  defendant  has  not  waived  his  privilege,  if  he  have  any. 

To  ihaintain  this,  it  will  be  necessary  to  examine  into  the  nature 
of  the  Pennsylvania  action  of  foreign  attachment;  and  this  will  be 
done  as  briefly  as  possible.  As  has  been  already  stated,  it  is  a  mo4e 
of  commencing  actions  against  a  debtor  who  is  not  a  resident  of  the 
state,  nor,  at  the  time  the  attachment  issued,  within  the  bounds  of  the 
state.    Serg.  on  Attach.  55,  61. 

The  defendant  in  the  attachnietit  cannot  put  in  any  defence,  un- 
less he  appears  and  gives  bail  to  the  action,  and  submits  his  person  by 
so  doing  to  the  jurisdiction  of  the  court  Serg.  on  Attach.  131. 
Otherwise  the  court  will  give  judgment  against  him  by  default,  at  the 
third  term  after- the  attachment  has  been  issued;  and  the  plaintiff 
may  proceed  by  scire  facias  against  the  garnishee,  to  apply  the  goods 
attached  to  the  payment  of  his  the  plaintiff's  claim.  Serg.  on  Attach. 
21. 

But  if  there  be  any  irregularity,  in  the  attachment,  as  if  tjtie  defend- 
ant be  not  the  subject  of  an  attachment,  for  instance,  if  he  be  within 
the  bounds  of  the  states  the  proper  mode  of  taking  advantage  of 
such  irregularity,  is  by  making  a  summary  application  to  the  court  .to 
quash  the  attachment.  By  entering  the  bail  to  the  action,  the  only 
terms  upon  which  he  is  allowed  to  plead,  he  waives  the  irregularity. 
Serg.  on  Attach.  139. 

As  soon  as  the  defendant  could,  he  made  such  an  application  to 
the  circuit  court  The  affidavit  shows,  accurately,  the  nature  of  the 
application.  The  point  was  argued;  and  after  considerable  hesita- 
tion, the  court  decided  that  they  would  sustain  the  writ,  though  the 
defendant  was  described  in  it,  &c.  as  a  citizen  of  Massachusetts. 
What  then  could  the  defendant  do?  An  appearance  in  the  court 
below,  after  that  decision,  was  all  that  remained  to  him ;  but  as  the  ap- 
pearance was  an  enforced  one,  there  is  no  case  which  decides  that  he 
cannot  now  claim  the  benefit  of  the  privilege,  if  he  was  entitled  to 
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it  origiDally;  and  surely  there  is  no  principle  which  would  produce 
that  effect  Harrison  v.  Rowan,  1  Pet  C.  C.  R.  489,  is  entirely  i^>  to 
this  point:  and  shows  that  nothing  but  a  voluntary  appearance  waives 
the  privilege  of  a  defendant,  not  to  be  sued  out  of  his  own  district 
Thene  the  court  go  f^rther  and  say,  that  you  may  appear  in  order 
to  plead  your  privilege;  but  they  are  far  from  saying  that  you  must 
so  take  advantage  of  this  right:  and  a  careful  consideration  of  the 
nature  of  a  foreign  attachment  will  show,  that  whatev^  might  be  the 
case  as  to  a  suit  in  equity,  a  defendant  in, a  foreign  attachment' is  no/, 
at  all  events^  bound  to  plead  the  privile^je  in  question ;  and  it  would 
seem  to  be  a  necessary  consequence,  that  after  the  fcilur^  of  a  sum- 
mary application  in  the  court  below  to  quash  the  writ  for'^this  resa- 
aon,  that  the  application  may  be  renewed  in  the  Supreme  Court; 
since  the  ground  of  tiie  application  appears  upon  the  record. 

Sdly.  But  is  the  defendant  entitled  to  the  privilege  secured  by  the 
section  of  the  act  in  question;  does  this  suit  violate  that  privilege; 
and  do€{s  the  record  show  both  the  privilege  and  the  violation?  If 
the  defendant  be  an  inhabitant  of  the  United  States,  he  clearly  has 
the  privilege. 

\.  Either  the  word  ^<  inhabitant''  means  any  one  who  is  liable  to 
the  process  of  the  tTnited  States'  courts^  Picquet  v.  Swan,  5  Mason, 
55,  R.  r  or, 

d.  It  means  an  inhabitant  of  one  of  the  United  States^  i.  e.  a  citizen 
of  one  of,  the  United  States. 

Now  the  word  in  question  must  be  defined  in  one  of  these  modes, 
for  otherwise  it  would  embrace  cases  over  which  the  United  States' 
courts  have  clearly  no  jurisdiction.  Hepburn  v.  Ellzey,  2  Cr.  445; 
Corporation  of  New  Orleans  v.  Winter,  1  Wheat  91;  Picquet  v. 
Swan,  5  Mason,  50,  54,  55*,  Rabaud  V.  D'Wolf,  1  Paine,  580. 

The  first  definition  is  the  more  natural;  for  it  seems  obvious  that 
every  case  was  intended  to  be  provided  for;  and  this  construction 
is  -supported  by  high  authority. 

But  if  the  first  be  incorrect,  then  the  second  definition  must  be 
adopted;  otherwise,  the  phrase  'inhabitant  of  the  United  States," 
would  embrace  the  ease  of  a  citizen  of  the  United  States,  not  a  citizen 
of  one  of  the  United  States:  which,  as  we  have  seen,  are  not  v^thin 
the  jurisdiction  of  the  federal  courts.  The  literal  meaning  of  the 
words  in  question  undoubtedly  favour  this  construction  of  them. 

Either  defifkition  will,  however,  be  £ital  to  the  plaintiff's  ^ase; 
the  first  will  be  clearly  so;  and  I  proceed  to  show  that  the  second 
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will  be  no  less  availing  to  the  defendant.  It  has  been  repeatedly 
decided,  that  where  the  jvirisdiction  of  the  courts-  of  the  United 
States  depends  iipon  the  character  of  the  parties  to  the  suit,  that  cha- 
racter must  appear  upon  the  record:  and  that  ayerment  is -one  which 
the  plaintiff' must  proye.  Catlett  v.  Pacific  Ins.  Go.  1  Paine,  5^4; 
Wood  v.  Mann,  1  Sumner,  58^1.  The  character  of  the  parties  is  here 
the  only  foundation  of  jurisdiction;  and  the  plaintiff  averred  that  the 
defendant  was  a  citizen  of  Massachusetts.  This  appears  in  the  J9ra^> 
cipe  for  the  writ;  in  the  writ;  and  in  all  the  subsequent  proceedings; 
and  the  only  foundation  of  the  jurisdiction  of  the  circuit  court  in  this 
case  is^  that  the  defendant  wad,  at  the  time  of  the  commencement  of 
this  action,  a  citizen  of  Massachusetts.  What  is  the  meaning  of  the 
word  citizen  in  our  jurisprudence  ?  Citizenship,  when  spoken  of  in 
the  cfbnstitution,  means  nothing  more  than  residence.  Cooper's  Lessee 
▼.  Galbraith,  3  Wash.  C.  C.  R.  546;  Knox  v.  Greenleaf,  4  Dall.  360. 
'^  A  citizen  who  is  domiciled  in  the  enemy's  country,  as  to  his  capa- 
city to  sue  is  deemed  an  alien  enemy.'^  Society,  &c.  v.  Wheeler,  S 
Gallis.  130. 

The  word  **  inhabitant,"  in  the  act,  is  obviously  s}monymous  with 
*^  citizen,"  5  Mason  39.  See,  also,  Prentiss  v.  Bart6n,  1  Brockenb; 
389.  <<  Inhabitant,"  is  defined  by  philologists  almost  by  the  same 
words  as  those  employed  by  the  federal  court  in  their  definitions  of 
"XJitizenship,"  of  a  state.  Crabb's  Syn.  verb,  '*to  inhabit;"  Johnson ^» 
Diet;  Webster's  Diet,  words  "inhabit,*?  and  "inhabitant'' 

The  plaintiff,  then,  cannot  ^how  that  the  defendant  was  not  an  in- 
habitant of  Massachusetts,  without  jcontradicting  the  record;  and  this 
he  certainlv  cannot  be  permitted  to  do. 

These  principles  only  conduct  us  to  the  same  result  as  the  authori- 
ties, for  it  has  been  decided  by  two  of  the  circuit  courts  of  the  United 
States,  "  that  an  action  of  foreign  attachment  will  not  lie  in  a  circuit 
'30urt  against  a  citizen  of  the  United  States.  HoUingsworth  v.  Adams, 
2  Dall.  396;  Picquet  v.  Swan,  5  Mason,  39. 

Admitting,  however,  that  the  plaintiff  is  not  estopped  frcmL  show- 
ing the  defendant's  residence  to  be  elsewhere  than  in  Massachusettii;' 
what  evidence  did  he  bring  to  the  contrary?  Now  will  any  one  con- 
tend that  a  citizen  of  the  United  States  loses  his  domicil  by  an  ab- 
sence abroad  in  the  service  of  his  country  ?  If  not,  then  the  defen- 
dant's domicil,  even  according  to  the  plaintiff's  affidavit,  is  still  in 
Massachusetts;  and  if  reference  i».made  to  the  case  of  Lazarus  v.  Bar- 
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nett,  1  Dall.  153,  it  will  be  found,  it  is  believed,  that  under  these  cir- 
cumstances, had  the  defendant  been  domiciled  in  Pennsylvania  before 
he  left  the  United  States,  the  action  could  not  have  been  maintained 
against  him  in  a  court  of  the  state  of  Pennsylvania.  For  residence 
abroad  is  only  prima  facie  evidence  of  domicil.  Johnson  v.  Sundry 
Articles  of, Merchandise,  6  Hall's  Am.  Law.  Journ.  85. 

But  if  the  plaintiflfcan  be  supposed  to  have  attained  his  object,  and 
to  have  shown  by  the  evidence  which  he  adduced  for  the  purpose, 
that  the  domicil  of  the  defendant  was  in  Gibraltar,  at  the  time  of  the 
institution  of  this  suit;  he  eilectually  deprives  the  courts  of  the  United 
States  of , all  jurisdiction  over  the  case:  since  he  would  then  be  a 
citizen  of  the  United  States  but  not  a  citizen  of  one  of  the  United 
>  States. 

I  To  conclude  the  argument  on  this  point,  the  record  shows  that  the 

I  defendant  was,  at  the  time  of  the  commencement  of  this  action,  a 

,  citizen  of  Massachusetts;  the  laws  which  govern  the  action  of  foreign 

I  attachment,  and  make  it  necessary  that  the  defendant  should  be  ab- 

'  sent  from  the  state,  are  judicially  cognizable;  and  besides,  the  return 

,  of  the  writ  shows  that  the  defendant  was  not  served  with  the  process 

'  in  the  state  of  Pennsylvania.     The  defendant  was  forced,  by  the  at- 

'  tachment  of  his  funds,  and  the  decision  of  the  court  on  the  summary 

application,  to  appear  to  the  action  by  entering  special  bail.     The 
I  error  is  tlierefore  apparent  to  this  Court,  and  the  defendant  has  not 

\  waived  his  privilege.     Should  the  Court  have  any  doubt  about  the 

nature  and  grounds  of  the  defendant's  application  to  quash,  the  at- 
'  tachment;  he  should  be  permitted  to  show  to  this  Court,  that  his  ap- 

pearance was  an  involuntary  one.  This  was  the  course  pursued  in 
Harrison  v.  Rowan,  1  Peters'  C.  C  Rep.  489:  but  had  the  record 
been  fully  certified,  there  could  have  been  no  difficulty  upon  this 
subject  If,  on  the  other  hand,  tiie  defendant  was  not  an  inhabitant 
of  Massachusetts,  then  he  was  a  citizen  of  the  United  States,  but  not 
a  citizen  of  one  of  the  United  States,  and  the  circuit  court  never  had 
or  can  have  jurisdiction  of  the  cause. 

There  were  two  issues  tried  by  the  same  jury,  viz.  one  an  issue 
on  the  pleaof  non  assumpsit;  and  the  other  en  the  plea  of  the  statute 
of  limitations.  Both  were  found  for  the  defendant,  '^  under  the 
direction  of  the  court" 

It  is  complained  that  there  was  error  in  the  charge  of  the  judge 
upon  the  issue  of  the  statute  of  limitations.  If  it  should  be  granted, 
for  the  sake  of  argument,  that  there  was,  yet  how  does  this  affect  the 
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plaintifi?  Even  if  a  verdict  had  been  found  for* him,  judgment  must 
have  been  given  for  the  defendant,  on  the  finding  of  the  jury  on  the 
other  issue.  There  is  no  error  suggested  in  the  judge's  directions  to 
the  jury>  under  the  general  issue;  for  the  statute  of  limitations  could 
not  have  been  given  in  evidence  under  the  general  issue,  and  any 
charge  of  the  court  upon  the  effect  of  the  statute,  was,  of  course,  in- 
applicable to  that  issue.  The  error,  therefore,  if  it  were  material,  has 
become  immaterial  by  the  finding  of  the  jury  on  the  other  issue. 
No  court  reverses  for  immaterial  errors.  If  this  Court  shoujd  re- 
verse the.  judgment  in  this  case,  what  will  they  do  with  the  verdict 
on  the  general  issue?  Will  they  grant  a  venire  de  novo,  as  to  that 
also,  when  no  error  as  to  it  is  suggested?  It  is  true,  the  jury  have 
added  a  clause  to  the  verdict;  from  which  it  appears  that  they  found 
for  the  defendant,  ^^  under  the  direction  of  the  court''  But  this  is 
no  part  of  the  verdict;  it  is  mere  surplusage;  and  it  has  no  legal  effect. 
Nor  does  it  appear  that  they  allude  to  the  supposed  erroneous  part 
of  the  judge's  charge. 

The  defendant,  however,  denies  that  them  is  any  error  in  the 
judge's  charge.  It  has  been  urged,  but  it  cannot  be  seriously  con- 
tended, that  the  judge's  charge  was  in  itself  erroneous.  The  only 
point  which  can  be  really  pressed  is,  that  the  charge  was  erroneous 
in  reference  to  the  issue  as  to  the  statute  of  limitations  actually  under 
trial;  and  it  is  said  that  the  only  point  put  in  issue  by  the  rejoinder 
was,  whether  the  plaintiff  and  defendant  stood  in  the  relation  of 
merchant  and  factor;  and  that  the  rejoinder  admitted,  that  no  account 
had  been  settled  by  passing  thai;  s^Uegation  in  the  replication  and 
taking  issue  upon  the  existence  of  the  relation  of-  merchant  and 
factor. 

.  Is  this  so?  The  plaintiff,  in  his  replication,  not  only  states  that  the 
action  was  founded  upon  accounts  between  merchant  and  factor,  but 
also,  that  no  account  had  been  stated  or  settled  between  the  parties; 
and  the  whole  of  this  matter  was  necessary  to  constitute  a  good  re- 
ply to  the  defendant's  plea.  5  Cranch,  15;  2  Cond.  Rep.  175; 
Spring  V.  Gray,  6  Peters,  151;  Stiles  v.  Donaldson,  2  Dall.  264.  If, 
then,  that  was  a  single  proposition  of  defence,  when  we  denied  that 
^'  thqse  sums  of  money  became  payable  in  ti*ade  had  between  mcr- 
chaiA  and  merchant  and  factor,  &c.,  in  manner  and  form,  &c."  as  the 
replication  alleged,  we  denied  the  whole  proposition  of  defence;  and 
the  question  whether  an  account  had  been  settled,  immediately  arose, 
and  was  passed  upon  by  the  jury.  If  this  was  not  the  case,  the  issue 
Vol.  XII.— 2  S 
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upon  the  statute  qF  Umitations  was  an  immaterial  one.     If  the  de* 
'fendant  was  the  factor  of  the  plaintiff^  then  the  account  rendered  .to 
Pettit  is  an  account  stated.     Both  admit  the  foot  of  that  account  to 
be  the  amount  in  controversy. 

Mr.  Gilpin,  for  the  plaintiff: 

The  facts  involved  are  few^.and  not  disputed.  In  September, 
1884,  Henry  Toland,  ^  citizeA  of  Pennsylvania,  shipped  certain  to- 
bacco %nd  teas/ in  the  William  Penn,  bound  to  Gibraltar.  They 
were  consigned  to  Pettit>  the  supercargo.  Pare  were  sold  there  by 
him,  and  one  thousand  dollars  of  the  proceeds  remitted  to  Toland; 
When  Pettit  left  Gibraltar^  in  December,  he  placed  the  remainder 
of  these  goods,  with  those  of  other  persons,  in  the  hands  of-  Horatio 
Sprague,  a  citizen  of  Massachusetts^  then;  and  Atill  resident  in  Gib- 
raltar: with  instructions  to  sell  them  and  account  thp^refor  to  Toland; 
He  corresponded  with-  the  latter  accordingly,  up  to  the  following 
June;  when,  on  a  settlement  made  between  Pettit  and  Sprague,  at 
Gibraltar,  of  their  own  affairs,  it  appeared  that  the  former  waft 
lai^ly  indebted  to  the  latter;  who,  thereupon,  passed  the  proceeds 
of  the  gpods,  amounting  to  one  thousand  five  hundred  and  seventy- 
ninre  dollars  and, eleven  cents,  to  Pettit's  credit  in  their  account,.and 
so  wrote  to  Toland.  No  account  was  furnished  to  the  latter;  but  in 
the  month  of  September,  1825,  he  saw,  in  the  possession  of  Pettit,  a; 
general  account  of  sales  frjom  Sprague,  in  which  this  item  was  em- 
braced, and  he  thereupon  demanded  payment  of  it  from  Sprague; 
This  was  refused;  and  though  the  commercial  dealings  and  accounts 
between  them  continued  for  sevei*al  years,  payment  of  this  sum 
never  was  obtained.  In  August,  .1834,  finding  some  property  of 
Sprague,  in  Pennsylvania,  the  plaintiff,  Toland,  commenced  a  suit, 
by  foreign  attachment,  in  the  circuit  court  of.  the  United  States  for 
that  district 

It  is  now  objected  that  the  court  had  no  jurisdiction  of  such  suit; 
and  this  objection  amounts  to  a  denial  of  the  right  of  proceeding  in 
the  circuit  courts  of  the  United  States,  by  ^*  foreign  altachment"  If 
this  be  so,  it  is  scarcely  possible  that  on  a  point  which  must  have  so 
often  arisen,  we  ean  be  without  an  express  judicial  decision  to  that 
.effect  Yet  none  such  has  been  produced.  Two  cases  are  relied  on; 
but  neither  of  them  turns  upon  this  point,  or  resembles,  in  its  cir- 
cumstances, that  now  before  the  Court  In  the  case  of  Pic(}uet  v. 
Swan,  5  Mason,  38,  the  defendant  was  described,  hot  as  a  citiicen  of 
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a  different  state  from  the  plaintiff,  but  as  ^'a  citizen  of  the- United 
States:^'  a  defect  which  Judge  Story  declared  to  be  fatal.  A^n,  thia 
service  of  the  summons  was  pleariy  "defective  and  nugatory.''  In 
^e  caise  of  Richmond  v.  Dreyfous,  1  Sumner,  131,  it  appeared  that 
tiie  defendant  was  a  resident  and  inhabitant  of  another  state,  at  the 
time  the  suit  was  brought;  and  of  course  exempted  by  the  express 
provision  of  the  judiciary  act.  But  while  no  decisions  can  be  pro- 
duced against  this  mode  of  proceeding,  in  a  similar  case;  there  are 
seyeral  instances  in  which  it  has  been  adopted  and  allowed.  Fisher 
V.  Consequa,  2  Wash.  382;  Graighle  v.  Nottnagle,  1  Peters'  C.  C. 
Rep.  255;  Pollard  v.  Dwight,  4  Cranch,  421. 

The  law  would  seem  to  be  very  clear.  By  the  act  of  29th  Sep- 
tember, 1789,  sec.  2,  a  plaintiff  in  the  circuit  court  is  entitled  to  "all 
such  forms  of  Writs  and  modes  of  process"  as  are  "used -or  allowed 
in  each  state  respectively;"  and  it  is  not  denied  that  this  form  of 
writ,  and  mode  of  process,  is  used  and  allowed  in  Pennsylvania.  We 
admit  that  this  law  is  controlled  by  the  act  of  24th  September,  1789, 
which  describes  the  persons  who  may,  and  who  may  not  be  sued. 
By  that  law,  the  suit  must  be  "between  a  citizen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another  state:"  a  fact  which  ap- 
pears in  this  case  in  all  the  pleadings.  There  is  a  proviso,  however, 
that  "no  civil  suit  can  be  brought  against  a,n  inhabitant  of  the  United 
States,  in  any  other  district  than  that  whereof  he  is  an  inhabitant" 
It  is  not  aenied  that  if  the  defendant,  Sprague,  was  an  inhabitant  of 
any  other  state,  £his  proceeding  would  not  lie;  but  it  is  proved  he  is 
not:  it  is  admitted  that  he  has  long  been  an  inhabitant  of  Gibraltar. 
It  is  attempted  to  blend  together  citizenship  and  inhabitancy.  The 
act  of  congrev  did  not  mean  this;  it  grants  a  personal  privilege  to' 
the  inhabitants  of  every  state,  whether  they  be  citizens  or  aliens:  it 
gives  to  every  perapn  actually  resident  in  any  state,  the  privilege  of 
being  sued  there,  and  exempts  him  from  being  dragged  away  to  a  dis- 
tant tribunal:  the  defendant  is  no  such  resident,  and  consequently  the 
law  did  not  jnean  to  give  him  any  such  privilege. 

But,  even  had  he  been  entitled  to  that  privilege  when  the  suit  was 
brought,  it  is 'now  too  late  to  avail  himself  of  it  He  has  pleaded  in 
bar  to  the  action,  which  is  a  waiver  of  his  personal  privilege.  Had 
he  pleaded  in  abatement,  the  point  would  have  come  up  for  the  judg- 
ment of  the  court  By  neglecting,  to  do  so,  he  has  waived  it  Har- 
ri86n  V.  Rowan,  1  Peters'  C.  C.  R.  491 ;  Pollard  v.  Dwight,  4  Cranch, 
421;  Logan  v.  Patrick,  5  Cranch,  288;  Picquet  v.  Swan,  5  Mason, 
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43.  The  motion  to  quash  was  a  summary  proceeding,  on  which 
error  will  not  lie.  If  the  defendant  intended  to  avail  himself  of  an 
alleged  error  of  the  court  in  that  decision,  he  should  have  then.^per- 
mitted  judgment  to  go  by  default;  or  have  pleaded  in  abatement,  so 
that  there  might  have  been  a  judgment  on  the  point  He  has  plead- 
ed over  to  the  action,  and  it  is  now  too  late  to  avail  himself  of  the 
error,  if.  ii  were  one. 

But  suppose  it  was  error  in  the  circuit  court  to  refuse  this  privilege 
even  on  a  summary  motion ;  still,  by  the  record  now  before  this 
Court,  it  does  not  appear  that  they  did  so.  The  record  merely  sets 
forth  a  general  <<  motion  to  quash  the  attachment;"  and,  as  general,  a 
"refusal''  by  the  court:  the  grounds  either  of  the  one  or  the  other 
do  not  appear. 

Passing,  then,  this  preliminary  point  of  the  jurisdiction  ofthe  cir- 
cuit court,  we  come  to  the  charge  of  the  court,  in  which  the  plaintitf 
contends  tliere  is  manifest  error. 

It  is  necessary  to  examine  the  pleadings  carefully.  This  is  an  ac- 
tion of  assumpsit  The  defendant  pleads  first,  non-assumpsit;  second, 
the  statute  of  limitations.  The  plaintiff  joins  issue  on  the  first;  and 
replies  to  the  second,  that  he  is  not  barred  by  the  statute  of  limita- 
tions because  ^'  the  sum  claimed  became  due  in  trade  between  them 
as  merchants,  and  merchant  and  factor^  and  that  no  account  was  ever 
stated  or  settled  between  them,"  The  defendant  rejoins  only,  that 
"the  sum  claiqied  did  not  become  due  in  trade  between  them  as  mer- 
chants and  merchant  and  factor."  The  plaintiff  joins  issue.  Here 
then  are  two  issues,  both  tendered  by  the  defendant :  and  they  are 
first,  non-assumpsit;  second,  were  the  dealings  between  the  parties 
those  of  merchants?  No  other  points  are  left  open  by  the  pleadings. 
The  whole  intention  of  pleading  is  to  ascertain  exactly  the  point  in 
controversy;  the  issue  tendered  is  the  notice  of  this  point  given  by 
one  party  to  the  other.  Accordingly,  on  the  trial,  (as  the  receipt  of 
the  money  was  admitted,  and  the  assumpsit  thus  proved,^)  the  whole 
evidence  and  argument  were  confined  to  the  point,  whether  or  not 
"the  dealings  between  the  parties  were  those  of  merchants,  and  mer- 
chant and  factor."  When  the  court  came  to  charge  the  jury,  they  ex- 
eluded,  expressly,  from  their  consideration  all  the  evidence  as  to  the 
facts  involved  in  this  point,  and  all  the  arguments  upon  it:  and  they 
instructed  them  that  the  case  was  to  be  decided  upon  axiother  point; 
namely,  that  where  there  was  a  settled  and  stated  account  for  more 
than  six  years,  it  barred  the  plaintiff's  claim:  that  the  account  of  4th 
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July  1825,  from  Sprague  to  Pettit  was  sXich  a  one ;  and  that  the  jury 
must  so  find,  as  the  question  was  one  of  law,  not  of  fact     The  ve»^ 
diet  was  so  found  accordingly,  "  under  the.  direction  of  the  court** 

To  this  charge,  we  have  three  exceptions: 

J.  The  court  charged  on  the  issue,  "  whether  or  not  there  wag  a 
settled  a,nd  stated  account  between  these  parties;*'  and  in  so  doing 
they  erred. 

1.  Because  the  parties  themselves  never  made  such  an  issde-in  their 
own  pleadings.  The  plaintiff  in  his  replication  had  expressly  ten- 
dered that  point  to  the  defendant,  but  he  had  not  accepted  it 

2.  Not  only  was  that  point  nb.t  made  by  the  pleadings,  but  it  was 
excluded  by  them ;  for  if  there  was  an  account  settled  and  stated,  it 
showed  a  balance  due  to  the  plaintiff  for  more  than  six  years,  yet  the 
defendant  denies  any  such  balance  at  any  time,  ^galn,  it  is  excluded 
because  it  was  traversable  matter  presented,  totidem  ver,bls,  in  the 
replication;  and  it  is  a  settled  rule  of  pleading,  that  "every  material 
fact  alleged  must  be  traversed;"  Larned  v.  Bruce,  6  Mass.  57 f.  and 
that  "where  traversable  matter  is  not  traversed,  it  is  confessed.** 
Nicholson  v.  Simpson,  Strang^  297.  The  allegation  made  by  the 
plaintiff  in  his  replication,  that  there  was  no  account  stated,  not  being 
traversed,  was  thus  confessed ;  and  therefore  excluded  from  the  con- 
sideration of  the  jury,  or  the  court 

3.  Nor  was  the  case  either  argued  or  tried  upon  this-  point 

It  was  therefore  error  in  the  court  to  charge  on  it  They  had  no 
right  to  put  to  the  jury  that  which  was.  concluded  by  the  pleadings; 
as  well  might  the  court  on  a  plea  of  payment  in  an  action  of  debt  on 
a  bond,  instiuct  the  jury  to  find  that  it  was,  or  was  not  the  deed  of 
the  defendant 

II.  But  suppose  the  question  whether  there  was  a  settled  account 
be.  not  concluded  by  the  pleadings;  be  still  open  to  the  jury ;  yet  this 
was  a  matter  of  fact  Various  considerations  are  involved  in  it;  it 
is  not  "a  construction  of  written  papers;'*  the  very  plea  and  issue 
show  it  was  for  a  jury:  there  was  a  complicated  accoiiht  between 
Sprague  and  Pettit,  a  third  person;  the  extent  to  which  Toland,  the 
plaintiff,  was  connected  with  each  of  them,  was  ian  essential  element 
rhe  court,  in  their  charge,  took  entirely  frorti  the  jury  all  yconsidera- 
tion  of  these  matters,  and  decided  the  point  as  entirely  one  of  law. 
In  this  there  was  error, 

III.  To  come,  however,  to  the  main  inquiry.  W^  contend  that 
there  never  was,  in  fact,  an  account  stated  and  sett^  d,  so  as  to  de- 
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prive  the  praintiff  of  the  benefit  of  that  exception  in  the  statute  of 
limitations,  which  exists  in  favour  of  merchants.  If  we  establish  this, 
as  the  court  has  charged  there  is  such  a  stated  and  settled  account, 
we  establish  a  manifest  error. 

According  to  the  evidence  in  the  case,  the  defendant,  Sprague, 
was  the  factor  of  Toland,  the  plaintiff^  and  corresponded  with  him 
as  such,  from  December,  1824,  to  July,  18^5.  He  was  also,  during 
the  samer  period,  engaged  in  trade  with  Pettit  In  the  latter  month, 
he  made'up  an  accbunt  sales  between  himself  and  Pettit,  and  sent 
it,  not  to  the  plaintiff,  but  to  Pettit;  in  whose  hands  the  plaintiff  saw 
it,  and  found  it  embraced  sotae  of  his  property;  and  this  he  demand- 
ed of  him.  The  dealings  between  the  plaintiff  and  defendant  con- 
tinued open  for  several  years:  Sprague  always  explicitly  refused  to 
state  or  se'fUe  an  account  between  himself  and  Toland,  for  any  it^m 
in  the  account  sales  rendered  to  Pettit,  and  dented  that  the  former 
had  any  thing  io  do  with  it  Yet  on^these  facts,  it  is  contended  that 
there  was  a  stated  and'settled  account  between  Tolancl  and  Sprague.' 
What  is  a  ^^  stated  account?**  Lord  Hardwicke  describes  it  It  is  . 
^n  account  current,  sent  by  one  merchant  to  another,  in  which  a 
balance  is  due  from  one  to  the  other.  Tickel  v.  Short,  2  Vesey, 
239.  If  the  receiver  holds  it  for  a  certain  time  without  objection, 
it  becomes  a  stated  account  It  must  be  an  account,  that  is,  a  set- 
tlement of  their  transactions  by  the  parties;  it  must  be  between 
themselves;  it  must  preclude  both  parties.  But  how  is  this  account 
between  Pettit  and  Sprague  a  settlement  between  the  latter  and  To- 
land ?  Would  Sprague  be  precluded  from  any  claim  against  Toland, 
because  he  had  omitted  to  state  it  in  such  an  account  with  a  third 
^person  ?  It  is  no  settlement,  no  statement  of  an  account;  and  con- 
sequently no  bar. 

In  addition  to  these  exceptions  to  the  charge-of  the  court,  it  re- 
mains to  make  a  single  remark  On  a  point  presente.d  by  the  defend- 
ant, as  a  reason  why  the  writ  of  error  should  be  dismissed:  that 
'^  there  were  two  pleas^ pleaded,  the  one  being, the^  general  issue,  and 
no  averment  in  the  record,  that  in  this  verdict  and  judgment  on 
ibis  plea,  there  was  error."  In  reply,  the  judgment  is  entered  on 
die  verdict,  and  that  is  expressly  stated  to  be  under  the  direction 
of  the  court,,  whose  charge  was  confined  to  the  question  of  the 
statute  of  limitations.  But  in  truth,  this  is  not  material;  for  it  is 
sufiBeient  t  show  manifest  error  on  any  point  in  the  charge  of  the 
court 
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Mr.  Justice  Qa&bour  delivered  the  opinion  of  the  CoUi-t: 

This  «5  a  writ  of  error  to  a  judgment  x)f  the  circuit  court  of  tbe 
United  States  for  the  district  of  Pennsylvania. 

The  suit  was  commenced  by  the  plaintiff  .in  error  against  the  de- 
fendant in  error,  by  a  process  Jinown  in  Pennsylvania  by  the  name 
of  a  foreign  attaohmei^t;  by  which,  according  to  the  laws  of  that 
state,  a  debtor  w;ho  is  not  an  inhabitant  of  the  commonwealth,  is 
liable  to  he,  attached  by  his  property  found  therein,  to  appear  and 
aoiswer  a  suit  brought  against  him  by  a  creditor.     *" 

It  appears  upon  the  record,  that  the  plaintiff  is  a  citizen  of  Penn- 
sylvania; and  the  defendant  a  citizen  of  Massachusetts,  but  domiciled, 
at  the  time  .of  the  institution  ^f  the  suit,  and  for  soAie  years  before, 
without  the  limits  of  the  United  States,  to  wit,  at  Gibraltar;  and 
When  the  attachment  was  levied  upon  his  property,  not  being  found 
within  the  district  of  Pennsyjvania. 

Upon  the  return  of  the  attachment,  executed  on  certain  garnishees 
holding  property  of,  or  being  indebted  to  the  defendant;  he,  by  his 
attorney,  o)i)tained  a  rule  to  show 'cause  why  the  attachnient  should 
not  be  quashed,  which  rule  was  afterwards  discharged  by  the  cojirt; 
after  which  the  defendant  appeared  and  pleaded.  Issues  were  made 
-up  between  the  parties,  on  which  they  went  to  trial,  when  a  Verdict 
and  judgment  were  rendered  in  favour  of  the  defendant  At  the 
trial,  a  bill  of  exceptions  was  taken  by  the  plaintiff,  stating  the  eyi- 
dence  at  large,  and  the  charge  given  by  the  court  to  the  jury;  which 
will  hereafter  be  particularly  noticed  when  we  come  to  consider  the 
merits  of  the  case.  But  before  we  do  so,  there  are  some  prelimi- 
nary questions  arising  in  the  case,  which  it  is  proper  for  us  to  dis- 
pose o/. 

And  the  first  is,  whether  the  process  of  foreign  attachment  can  be 
properly  used  by  the  circuit  courts  of  the  United  States,  in  case^ 
where  the  defendant  is  (lomiciled  abroad,  and  not  found  within  the 
district  in  which  the  process  issues,  so  that  it  can  be  served  upon 
him? 

The  answer  to  this  question  must  be  found  in  the  construction  of 
the  11th  section  of  the  judiciary  act  of  1789,  as  influenced  by  the 
true  principles  of  interpretation;  and  by  the  course  of  legislation  on 
the  subject 

'  That  section,  as  far  as  relates  to  this  question,  gives  to  the  circuit 
courts,  original  cognizance,  concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
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the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars,  and  an  alien  is  a  party;  or  the  suit  is  between  a 
citizen  of  the  state  where  the  suit  is  brought,  and  a  citizen  of  another 
state.  It  then  provides,  that  no  person  shall  be  arrested  in  one  dis- 
trict for  trial  in  another,  in  any  civil  action  befcnre  a  circuit  or  district 
court;  and  moreover,  that  no  ciyil  suit  shall  be  brought  before  either 
of  ^said  courts  against  an  inhabitant  of  the  United  States,  by  any 
original  process,  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant, or  in  which  he  shsdl  be  founci  at  the  time  of  serving  the 
writ  As  it  respects  persons  9^ho  are  inhabitants,  or  who  are  found 
in  a  particular  district,  the  language  is  too  explicit  to  admit  of  doubt 
The  difficulty  is,  in  giving  a  construction  to  the  section  in  relation 
to  those  who  are  not  inhabitants  and  not  found  in  the  district. 

This  question  was  elaborately  argued  by  the  circuit  court  of  Mas- 
sachusetts, in  the  case  of  Picquet  v.  Swan,  reported  in  5th  Mason," 
35. 

Referring  to  the  reasoning  in  that  case,  generally,  as  having  great 
force,  we  shall  content  ourselves  with  stating  the  substance  of  it  in 
a  condensed  form,  in  which  we  concur.  Although  the  process  acts 
of  1789  and  1792  have  adopted  the  foriAs  of  writs  and  mo^es  of  pro- 
cess in  the  several  9tates,  they  can  haVe  no  efiect  where  they  contra- 
vene the  legislation  of  congress.  The  state  laws  can  confer  no 
authority  on  this  courts  in  the  exercise  of  its  jurisdiction,  by  th6  use 
of  State  process,  to  reach  either  persons  or  property;  which  it  could 
not  reach  within  thO"  meaning  of  the  law  creating  it  The  judiciary 
act  has  divided  the  United  States  into  judicial  districts.  Within 
these  districts,  a  circuit  court  is  required  to  be  holden.  The  circuit 
court  of  each  district  sits  within  and  for  that  district;  and  is  bounded 
by  its  local  limits.  Whatever  may  be  the  extent  of  their  jurisdiction 
over  the  subject  matter  of  suits,  in  respect  to  persons  and  property; 
it  can  only  be  exercised  within  the  limits  of  the  district  Congress 
might  have  authorized  civil  process  from  any  circuit  court,  to  have 
run  into  any  state  of  the  Union.  It  has  not  done  so.  It  has  not  in 
terms  authorized  any  original  civil  process  to  run  into  any  other 
district;  with  the  single  exception  of  subpoenas  for  witnesses,  within 
a  limited  distance.  In  regard  to  final  process;  there  are  two  cases, 
and  tW9  only,  in  which  writs  of  execution  can  now  by  law  be  served 
in  any  other  district  than  that  in  which  the  judgment  was  rendered; 
oiie  in  favour  of  private  persons,  in  another  district  of  the  same 
aMMy  and  the  other  in  favour  of  the  United  States,  in  any  part  of 
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the  Unitdd  States.    We  think  that  the  opinion  of  thp  legislature  is 
thus  manifested  to  be,  that  the  prpcess  of  a  circuit  court  cannot  be 
served  without  the  district  in  which  it  is  established;  without  the 
special  authority  of  law  therefor. 

If  such  be  the  inference  from  the  course  of  legislation,  the  same 
interpretation  is  alike  sustained  by  considerations  of  reason  and  jus* 
tice.  Nothing  can  be  more  unjust,  than  that  a  person  should  iiaye 
hi^  rights  passed  up6n/and  finally  decided  by  a  tribunal;  without 
sdme  process  being  served  upon  him,  by  which  he  will  have  notice^ 
which  will  enable  him  to  appear  and  defend  himsel£  This  principle 
is  strongly  laid  down  in  Buchanan  v.  Rucker,  9  East,  192.  Now, 
it  is  not  even  contended  that  the  circuit  courts  could  proceed  to 
judgment  against  a  person  who  ivas  domiciled  without  the  United 
States,  and  not  found  within  the  judicial  .district,  so  as  to  be  served 
witli  process,  where  the  party  had  no  property  within  such  district 
We  would  ask  what  difference  there  is,  in  reason,  between  the  cases 
in  which  he  has^  and  has  fM>/  such  property?  In  the  one  caise,  asJn 
the  other,  the  court  renders  judgment  against  a  person  who  has  no 
notice  of  the  proceeding.  In  the  one  case,  as  in  the  other,  they  ikre 
acting  on  the  rights  of  a  person  who  is  beyond  the  limits  of  their 
jurisdiction,  and  upon  whom  they  have  no  power  to  cause  process 
to  be  personally  served.  If  there  be  such  a  difference,  we  are  unable 
to  perceive  it 

In  examining  the  two  restraining  clauses  of  the  eleventh  section, 
we  find  thatLthe  process  of  capias  is  in  terms  limited  to  the  district 
within  which  it  is  issued.  Then  follows  the  clause  which  declares 
that  no  civil  suit  shall  be  brought  before  either  of  the  said  courts, 
against  an  inhabitant  of  the  United  States,  by  any  origitial  process, 
in  any  other  district  than  that  whereof  he  is  an  inhabitant,^  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ  We  think 
that  the  true  construction  of  this  clause  is,  that  it  did  not  mean  to 
distinguish  between  those  who  are  inhabitants  of,  or  found  within 
the  district,  and  persons  domiciled  abroad;  so  as  to  protect  the  first* 
and  leave  the  others  not  within  the  protection:  but  that  even  in 
regard  to  those  who  were  within  the  United  States,  they  should  not 
be  liable  to  the  process  of  the  circuit. courts,  unless  in  one  or  the 
other  predicament  stated  in  the  clause:  and  that  as  to  all  those  who 
were  not  within  the  United  States,  it  was  not  in  the  contemplation 
of  congress^  that  they  would  be  at  all  subject,  as  defendants,  to  the 
process  of  the  circuit  courts,  which,  by  reason  of  their  being  in  a 
Voi.  XII.— 2  T 
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foreigQ  jurisdiction,  could  not  b^  served  upon  them;  and  therefore 
there  was  no  provision  whatsoever  made  in  relation  to  them. 

If,  indeed,  it  be  assumed  that  congress  acted  under  the  idea  that 
the  process  of  the  circuit  courts  oould.  reach  persons  in  a  foreign 
jurisdiction,  then  the  restrictions  might  be  construed  as  operating 
only  in  favour  of  the  inhabitants  ot  the  United  States,  in  contradis- 
tinction .to  those  who  were  not  inhabitants;  but,  upon  the  princij^le 
which  we  have  stated,  that  congress  had  not  those  in  contemplation 
at  all,  who  were  in  a  foreign  jurisdiction,  it  is  easy  to  perceive  why 
the  restriction  in  regard  to  the  process  was  confined  to  inhabitants 
of  the  United  States.  Plainly,  because  it  would  not  have  been 
necessary  or  proper  to  apply  the  restriction  to  those  whom  the  legis- 
lature^ did  not  contemplate,  as  being  wiihin  the  reach  of  the  process 
of  the  courts,  either  with  or  without  restrictions. 

"With  these  views,  we  have  arrived  at  the  same  conclusions  as  the 
circuit  eourt'of  Massachusetts,  as  announced  in  the  following  propo- 
sitions, viz:  1st.  That  by  the  general  provisions  of  the  laws\of 
the  United  States,  the  circuit  courts  can  issue  no  process  beyond 
the  limits  of  their  districts.-  2d.  That  independently  of  positive 
legislation,  the  process  can  only  be  served  upon  persons  within 
the  same  districts.'  3d.  That  the  acts  of  congress  adopting  the  state 
process,  adopt  the  form  and  modes  of  service,  only  so  far  as  the  per- 
sons are  rightfully  within  the  reach  d{  such  pfocess,.  and  did  not 
intend  to  enlarge  the  sphere  of  the  jurisdiction  of  the  circuit  courts. 
4th.  That  the  right  to  attach  property,  to  compel  the  appearance  of 
pe^rsons,  can  properly  be  used  only  in  cases  in  which  such  pei^ns 
are  amenable  to  the  process  of  the  courts  in  personam;  that  is,  wher^ 
they  are  inhabitants,  or  found  within  the  United  States;  and  not 
where  they  are  aliens,  or  citizens  resident  abroad,  at  the  commence- 
ment of  the  suit,  and  have  no  inhabitancy  here:  and  we  add,  that 
even  in  case  of  a  p>erson  being  amenable  to  process  in  personam,  an 
attachment  against  his  property  cannot  be  issged  against  him;  except 
as  part  of,  or  together  with  process  to  be  served  upon  his  person. 

The  next  inquiry  is,  whether  the  process  of  attachment  having 
issued  improperly,  there  has  any  thing  been  done  which  has  cured 
the  error?  And  we  think  that  there  is  enough  apparent  on  the  re- 
cord, to  produce  that  effect.  It  'Appears  that  the  party  appeared,  and 
pleaded  to  issue.  Now,  if  the  case  were  one  of  a  want  of  jurisdic- 
tion in  the  court,  it  would  not,  according  to  well  established  princi- 
ples, be  competent  for  the  parties  b^  any  act  of  theirs,  to  give  it 
But  that  isK  not  the  case.    The  court  had  jurisdiction  over  the  parties 
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and  the  matter  in  dispute;  the  objection  was,  that  the  party  defend- 
ant, not  being  an  inhabitant  of  Pennsylvania,  nor  found  therein, 
personal  process  could  not  reach  him ;  and  that  the  process  of  attach-' 
Tnent  could  only  be  properly  issued  againsjt  a  party  under  circum- 
stances which  subjected  him  to  process  in.  personam.  'Now  this  was 
a  personal  privilege  or  exemption,  which  it  was  competent  for  the 
party  to  waive.  The  cas^s  of  Pollard  v-  Wrighj,  4  Cranch,  421 ; 
and  Barry  v.  Foyles,  1  Peters,  311;  are  decisive-to  show,  that 'after 
appearance  and  plea,  the  case  stands  as  if  the  suit  were  brought  in  the 
usual  manner.  And  the  first  of  these  cases  proves  that  exemption 
from  liability  to  process,  and  that  in  case  of  foreign  attachment,  too, 
is  a  personal  privilege,  which  may  be  waived;  and  that  appearing  and 
pleading  will  produce  that  waiver. 

It  has,  however-)  been  contended^  that  although  this,  is  true  as  a 
general  proposition,  yet  the  party  can .  avail  himself  of  the  objects 
tion  to  the  process  in  this  case,  because  it  appears  from  the  record,, 
that  a  rule  was  obtained  by  him  to  quash  the  attaehment,  which 
rule  was  afterwards  discharged;  thus  showing,  that  the  party  sought 

-  to  avail  himself  of  the  objection  belpv<^,  which  the  court  refused. 
In  the  first. place,  it  does  not  appear  up6n  the  record,  what  was 
the  ground  of  the  rule;  but  if  it  did,  we  could  not  look  into  it 
here,  unless  the  party  had  placed  the  objection  upon  the  record, 
Jin  a  regular  plea;  upon  which,  had  the  court  given  judgment 
against  him,  that  judgment  would  have  been  examinable  here. 
But  in  Ihe  form  in  which  it  was  presented  in  the  court  below,  we 
cannot  act  upon  it  in  a  court  of  error.  The  judiciary  act  authorizes 
this  Court  to  issue  writs  of  error  to  bring  up  a  final  judgment  or  de- 
cree in  a  civil  action,  or  suit  in  equity,  &c.  The  decision  of  the 
court  upon  a  rule,  or  motion,  is  not  of  that  character^  Thiii  point, 
which  is  clear  upon  the  wordaof  the  law,  has  been  often  adjudged  in 
this  Court;  without  going  further,  it  v^ill  be  ^sufficient  to  refer  to  6 

.  Peters,  648;  9  Peters,  4.  In  the  first  of' these  cases  thp  question  is 
elaborately  argued  by  the  Court,  with  a  reyicw  of  authorities;  and 
they  come  to  this  conchision  that  they  consider  all  motions  of  this 
;K>rt  (that  is)  to  quash  executions,  as  addressed  to  the  sound  discre- 
tion of  the  Court;  and  as  a  summary  relief,  which  the  Court  is  not 
compellable  to  allow.  That  the  refusal  to  quash  is  not,  in  the  sense 
of  the  common  law,  a  judgment;  much  less  is  it  a  final  judgment 
It  is  a  mere  interlocutory  order.  Eyen  at  common  law,  error  only 
lies  from  a  final  judgment;  and  by  the  express  provisions  of  the  ju- 
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diciary  act,  a  writ  of  error  lies  ta  this  Court  only  in  cases  of  final 
judgments. 

Haying  now  gotten  rid  of  these  preliminary  questions,  we  come, 
in  the  order  of  argument,  to  the  merits  of  the  case.  To  xindersiand 
these,  it  will  be  necessary  to  look  into  the  pleadings,  the  evidence, 
and  charge  of  the  court,  as  embodied  in  the  exceptions. 

The  declaration  is  in  assumpsit,,  and  originally  contained  three 
counts,  viz.,  the  first,  a  count  charging  the  delivery  of  certafn  goods 
to  tlie  defendant,  upon  a  promise  to  account  and  pay  over  the  pro- 
ceeds, or  sale  thereof,  by  the  defendant;  and  a  breach  of  promise,  in 
.  not  accounting,  or  paying  thc^  proceeds  of  the  sale.    2dly.  A  count 
in  indebitatus  assumpsit;  and  ddly,  a  count  upon  an  account  stated. 
A  rule  having  been  granted  to  amend  the  declaration,  by  striking 
out  this  last  count,  and  that  rule  having  been  made  absolute,  we  shall 
consider  the  declaration  as  containing  pnly  the  two  first  counts. 
To  this  declaration  ihe  defendant  pleaded,  the  general  issue,  which 
was  joined  by  the  plaintiff*,  and  also  the  act  of  limitations;  to  this 
-second  plea,  the  plaintiflT  replied,  relying  on  the  exception  m  the 
statute  in  favour  of  such  accounts  as  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant,  their  factors  or  servants; 
avjerring  that  the  money  in  the  several  promises  in  the  declaration 
became  due  and  payable  on  trade  had  between  th^  plaintiff  and  de- 
fendant, as  merchant,  and  merchant  and' factor,  and  wholly  concern- 
ed the  trade  of  merchandise  between  the  plaintiff  as  a  merchant,  and 
the  defendant  as  a  merchant  and  factor  of  the  plaintiff;  and  aver- 
ring, also,  that  no  account  whatever  of  the  said  money,  goods,  and 
merchandises,  in  the  declaration  ;nentioned,  or  any  part  thereof,  was 
ever  stated,  or  settled  between  them.    The  defendant  rejoined,  that 
he  was  not  the  factor  of  the  plaintiff;  and  thaf  the  money  in  the  se^ 
veral  promises  in  the  declaration  mentioned,  did  not  become  due  and 
payable  in  trade  had  between  the  plaintiff  and  defendant  as  merchant, 
and  merchant  and  factor;  and  on  this,  issue  was  joined.    On  the  trial 
of  these  issues,  there  were  sundry  letters  between  the  parties,  and 
accounts  given  in  evidence,  which  are  set  forth  at  large  in  a  bill  of 
exceptions,  in  relation  to  which  the  court  gave  a  charge  to  the  jury; 
the  jury  having  found  a  verdict  for  tlie  defendant,  pind  the  court  hav- 
ing rendered  a  judgment  in  his  favour,  the  cas^  is  brought  by  the 
plaintiffs,  into  this  Court,  by  writ  of  error.     And  the  question  is, 
whether  there  is  any  error  in  the  charge  of  the  court,  as  .applies)  to 
the  facts  of  the  case  stated  in  the  exception.     The  court,  after  going 
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at  large  into  the  facts  of  the  case^  and  the  principles  of  law  applying 
to  it,  concluded  with  this  instruction  to  the  jury:  That  there  was  no 
evidence  in  the  cause,  which  could  justify  them  in  finding  that  ihe^ 
account  in  evidence,  was  such  a  mutual,  open  one,  as  could  bring  the 
case  within  the  exception  of  the  act  of  limitations. 

In  deciding  upon  the  correctness  of  this  instruction,  it  is  neces- 
sary to  inquire  what  is  the  principle  of  law  by  which  to  teat  tjbe 
question,  whether  a  case  does  or  does  not  come  within  the  exception 
of  the  statute,  in  favour  of  accounts  between  merchant  and  merchant; 
their  factors  or  servants.  No  principle  irf  better  -settled,  than,  that 
to  bring  a  case  within  the  exception,  it  must  be  an  account;  and  that,  • 
an  account  open,  or  current.  See  2d  Wms»  Saund.  127,  d.  e.,  note  7. 
In  2  Johns.  200,  the  Court  say  that  the  exception  must  be  confined 
to  actions  on  open  or  current  accounts;  that  it  paustbe  a  direct  con- 
cern of  trade;  that  liquidated  demands,  or  bills  and  notes  which  are 
only  traced  up  to  the  trade  or  merchandise,  are  too  remote  to  come 
within  this  description.  But  the  case  of  Spring  and  others  v.  The 
Ex'rs.  of  Gray,  in  this  Court:  6  Peters,  151;  takes  so  full  and  accu- 
rate a  review  of  the  doctrine  and  cases,  as  to  render  it  unnecessary 
to  refer  to  other  authorities.  It  distinctly  asserts  the  principle,  that 
the  account,  to  come  within  the  exception,  must  be  open  or  current 
This  construction,  so.  well  settled  on  authority,  grows  out  of  the  very 
purpose  for  which  the  exception  was  enacted.  That  purpose  was^  io  [ 
j5revent  the  injustice  and  injury  which  would  result  to  merchants 
having  trade  with  each  other,  or  dealing  with  factors,  and  living  at  a 
distance,  if  the  act  of  limitations  were  to  run,  where  their  accounts 
were  open  and  unsettled;  where,  therefore,  the  balance  was  unascer: ' 
t^ned,  and  where,  too,  the  state  of  tite  accounts  might  be  constantly 
fluctuating,,  by  continuing  dealings  between  the  parties. 

But  when  the  accopnt  is  stated  between  the  parties,  or  when  any 
thing  shall  have  been  done  by  them,  which,  by  their  implied  admis- 
sion, is  equivalent  to  a  settlement,  it  has  then  become  an  ascertained 
debt  In  the  language  of  the  court  of  appeals  of  Virginia,  4  Leigh, 
249,  ^^  all  intricacy  ofaccojunt,  or  doubt  as  to  which  side  the  balance 
may  fall,  is  at  an  end ;' -  and  thus  the  case  is  neither  within  the  letter 
nor  the  spirit  of  the  exception.  In  short,  when  there  is  a  settled 
account,  that  becomes  ihb  cause  of  action,  and  not  the  .original  ac- 
count, altht>ugh  it  grew  out  of  an  account  between  merchant  and 
merchant,  their  factors  or  servants. 

Let  us  now  inquire  how  far  thi^  principle,  applies  to  the  facts  of 
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this  case.     It  appears  by  the  bill  of  exceptions,  that  the  facts  are 
these: 

In  the  year  1824,  the  plaintiff  consigned  a  quantity  of  merchan- 
dise, by  the  ship  William  Penn,  bound  for  Gibraltar,  to  a  certain 
Charfes  Pettit,  accompanied  with  instructions  ^s  to  the  disposition  of 
it  Pettit,  after  arriving  at  Gibraltar,  and  remaining  there  a  short 
time,  placed  all  the  merchandise  belonging  to  the  plaintiff,  which  re- 
mained unsold,  in  the  hands  of  the  defendant,  to  be  disposed  of  by 
him,  for  plaintiff's  account  The  plaintiff  produced  on  the  trial,  an 
account  of  the  sales  of  the  aforesaid  -merchandise,  dated  June  30th, 
1825.  signed  by  the  defendant,  as  having  been  made  by  him,  amount- 
ing in  nett  proceeds  to  two  thousand  five  hundred  and  seventy-nine 
dollars  and  thirteen  cehts;  and  showing  that  balance. 

In  September,  1825,  the  plaintiff  wrote  to  the  defendant^^request- 
ing  him  to  remit  to  him  the  nett  proceeds  of  this  merchandise, 
amounting  to  two  thousand  five  hundred  and  seventy-nine  dollars 
and  thirteen  cents;  after. deducting  therefrom  a  bill  of  exchange  of 
one  thousand  dollars,  which  had  been  drawn  by  defendant  in  favour 
of  Charles  Pettit,  on  a  house  in  New  York.  Pettit  being  indebted  to 
the  defendant,  as  alleged  by.  him,  in  a  large  sum  of  money,  for  ad- 
vances, and  otherwise,  the  defendant  refused  to  pay  the  plaintiff  the 
amount  of  the  sales  of ^  the  merchandise;  and  -denied  his  liability  to 
account  to  him  therefor. 

In  addition  to  the  demand  before  stated,  by  plaintiff  on  the  de- 
fendant, for  the  balance  of  the  account  of  sales  by  letter,  on  the  trial 
of  the  cause,  the  counsel  for  the  plaintiff,  in  opening  the  case,  claim- 
ed the  balance  of  an  account  between  Sprague,  the  defendant,  and 
Charles  Pettit;  being  the  precise  amount  of  the  ^balance  of  the  ac- 
count of  sales,  after  deducting  the  bill  of  e]rchange  for  one  thousand 
dollars. 

It  appears  that  the  plaintiff  waS  in  possession  of  the  account  of 
sales  as  e^rly  as  September,  1825. 

Upon  this  state  of  facts  appearing  in  the  record,  the  question  is, 
whether  the  cause  oC  action  in  this  case  is  an  open,  or  current  ac- 
count between  the  plaintiff  and  defendant,  as  merchant  and  factor, 
concerning  merchandise;  or  whether  it  is  an  ascertained  balance,  a 
liquidated  sum,  which,  although  it  grew  out  of  a  trade  of  merchan- 
dise, is,  in  legal  effect,  under  the  circumstances,  a  stated  account? 
We  think  it  is  the  latter. 

In  the  language  of  the  court  who  gave  the  charge,  we  think  that 
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^  the  clftim  is  for  a  precise  balance,  which  was  demand^  by  the  plain- 
tiff from  the  defendant  in  1825.''  From  the  nature  of  the  account, 
and  the  conduct  of  the  parties,  there  was  frojn  the  time  the  account 
of  sales  was  received  by  the  plaintiff  showing  the  balance,  and  de- 
manded by  the  plaintiff  of  the  defendant,  no  unsettled  open  account 
between  them  as  merchant  and  merchant,  or  merchant  and  factor. 
We  agree  in  opinion  with  the  circuit  court  that  there  was  a  matter  of 
controversy  brought  to  a  single  point  between  them;  that  is,  which 
of  them  bad,  by  law,  a  right  to  a  sumof  money,  ascertained  by  con- 
sent to  amount  to  one  thousand  five  hundred  and  seventy-nine  doU 
lars.  That,  the  nature  of  the  account  is  not  changed  by  there  being 
a  controversy  as  to  a  balance  stated,  which  the  defendant  does  not 
ask  to  diminish,  or  the  plaintiff  to  increase;  and  as  neither  party 
asks  to  open  the  account,  and  both  admit  the  same  balance,  there  can 
be  no  pretence  fpr  saying  that  it  is  still  open.  As  the  circuit  court 
say,  the  question  between  them  is  not  about  the.  account,  or  any 
item  in  it;  but  as  to  the  right  of  the  defendant  to  retain  the  admitted 
balance,  to  repay  the  advances  made  to  Pettit  We  agree  with  the 
court,  that  the  mere  rendering  an  account  does  npt  make  it  a  stated 
one;  but  that  if  the  otlier  party  receives  the  account,  admits  the  cor- 
rectness of  the  items,  claims  the  balance,  or  offers  to  pay  it,  as  it  may 
be  in  his  favour  or  against  him;  then  it  becomes  a  stiied  account. 
Nor  do  we  think  it  at  all  important  that  the  account  was  not  made 
out  as  between  the  plaintiff  and  defendant;  the  plaintiff  having  re- 
ceived it,  having  made  no  complaint  as  to  the  items  or  the  balance, 
but  on  the  contrary  having  claimed  that  balance,  thereby  adopted  it; 
and  by  his  own  act  treated  it  as  a  stated  account  We  think,  there- 
fore^  that  the  act  of  limitations  began  to  run  from'the  year  1825,  ^yhen 
that  demand  was  made;  and  consequently  that  the  instruction  of  the 
court  was  correct  in  saying  that  it  was  not  within  the  exception. 

It  has  however  been  argued,  that  whatever  mighjt  be  the  conclusion 
of  the  court,  as  resulting  from  the  evidence,  that  the  defendant  had 
admitted  upon  the  record  that  the  account  was  an  open  one.  It  is  said, 
that  the  plaintiff  haying  averred  in  his  replication  that  there  was  no 
account  stated,  or  settled  between  him  and  the  defendant,  and  the  de- 
fendant not  liaving  traversed  that  averment  in  his  ^rejoinder,  the 
matter  contained  in  that  averment  is  admitted.  It  is  a  rule  ip  plead- 
ing, that  where  in  the  pleading  of  one  party  there  is  a  material  aver- 
ment, which  is  traversable,  but  .which  is  not  traversed  by  the  other 
party,  it  is  admitted.    We  think  that  the  rule  does  not  apply  to  this 
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^ase,  because  the  negative  averment  in  the  replication  that  no  account 
had  been  stated  between  the  parties,  was  not  a  necessary  part  of  the 
plaintiff's  replication,  to  bring  him  within  the  exception  of  the  stiettute 
in  relation  to  merchants'  accounts.  Inasmuch,  then,  as  the  replication 
tiriUiout  that  averment  would  be  sufficient;  we. do  not  consider  it  as 
one  of  those  material  averments,  the  omission  to  traverse  which  is 
an  admission  of  its  truth,  within  the  rule  before  stated. 

But  in  another  aspect  of  this  ease  the  statute,  of  limitations  would 
apply  to,  and  bar  the  plaintiff's  claim;  if  the  account  of  sales  were 
regarded  as  having  no  operation  in  the  case.  The  plaintiff,  standing 
in  the  relation  which. he  did  to  the  defendant,  as  it  respects  this  mer- 
chandise, had  a  right  to  call  upon  him  to  account ;  he  did  make  that 
demand,  and  the  defendant  refused  to  render  one,  holding  himself 
liable  to  account  to  Pettit  only.  From  the  moment  of  that  demand 
and  refusal,  the  statute  of  limitations  began  to  run.  See  1  Taunton, 
572. 

It  .was  argued  that  the  question  whether  there  was  a  stated  account 
or  notj  was  a  question  of  fact  for  the  jury;  and  that  therefore  the 
court  erred'in  taking  that  question  from  them,  and  telling  them  that 
this  was  a  stated  account 

The  answer  i^,  that  there  was  no  dispute  about' the  facts;  and  that 
the  plaintiff  claimed  the  balance  of  the  account  as  being  the  precise 
sum  due  to  him.  It  was  therefore  competent  to  the  6ourt  to  instruct 
the  jury  that  it  was  a  stated  account 

Upon  the  whole,  we  think  there  is  no  error  in;the  judgment:  it  is 
therefore  affirmed,  with  costs* 

Mr.  Chief  Justice  Tanet: 

I  concur  with  the  majority  of  the  Court  in  affirming  the  judgment 
of  the  circuit  court  But  I  do  not  assent  to  that  part  of  the  opinion 
which  declares  that  the  circuit  courts  of  the  United  States  have  not 
the  power  to  issue  the  process  of  attachment  againsjt  the  property  of 
a  debtor,  who  is  not  an  inhabitant  of  the  ]Jnited  States.  It  does  not 
appear  by  the  record  that  this  point  was  raised  in  the  court  below; 
and  I  understand  from  the  learned  judge  who  presided  at  the  trial, 
that  it  was  not  made. 

The  decisions  on  this  question  have  not  been  unifonn  at  the  cir- 
cuits. In  several  districts  where  this  process  had  been  authorized  by 
the  laws  of  the  states,  the  circuit  courts  of  the  United  States  adopted 
it  in  practice  j[  and  appeared  to  have  considered  the  act  of  congress  of 
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1789,  as  haying  authorized  iU  adoption.  The  different  opinions  en- 
tertained in  different  circuits,  show  that  upon  this  point  the*  construc- 
tion of  the  act  of  1789  is  not  free  from  difficulty;  and  as  the  legality 
of  this  process  has  been  recognised  in  somex>f  the  circuits  for  many 
years,  it  is  probable  that  condemnations  and  sales  have  taken  place 
under  such  attachments,  and  that  property  is  now  held  by  bona  fide 
purchasers  who  bought,  and  paid  their  money,  in  the-confidence  na- 
turally inspired  by  the  judgment  of  the  court 

If  the  case  before  us  required  the  decision  o£  this  question,  it  would 
be  our  duty  lo  meet  it  and  decide  it  But  the  point  is  not  necessarily 
involved  in  the  decision  of  this  case;  and  I  am,  therefore,  unwilling 
to  express  an  opinion  upon  it 

The  attachment,  in  the  case  before  us  was  dissolved  by  the  appear- 
ance of  the  defendant;  and  no  final  judgment  was  given  upon  it  in 
the  court  below.  When  the  defendant  appeared  and  pled  in  bar  to 
the  declaration  filed  by  the  plaintiff,  the  controversy  became  an  ordi- 
nary suit  between  plaintiff  and  defendant;  the  proceedings  on  the  at- 
tachment were  at  an  end,  and  could  in  no  degree  influence  the  future 
progress  and  decision  of  the  action.  And  this  Court,  in  revising  the 
judgment  given  by  the  circuit  court  in  such  an  action,  cannot  look 
back  to  the  proceedings  in  the  attachtoient  in  which  no  judgment 
was  given;  nor  can  the  refusal  of  the  circuit  court  to  quash  the  at- 
tachment on  the  motion  made  by  the  defendant,  be  assigned  as  error 
in  this  Court  The  validity  of  that  process,  therefor^,  need  not  be 
drawn  into  question  in  the  judgment  of  this  Court,  on  the  case  pre- 
sented here  for  decision.  For  whether  the  attachment  was  legal  or 
illegal,  the  judgment  of  the  circuit  court,  as  the  case  comes  before  us, 
must  be  affirmed.  And  as  the  question  is  an  important  one,  and  may 
affect  the  rights  of  individuals  who  are  not  before  the  Court,  and  as 
the  case  under  consideration  does  not  require  us  to  decide  it;  I  think 
it  advisable  to  abstain  from  expressing  an  opinion  upon  it:  and  do 
not  assent  to  that  part  6{  the  opinion  of  the. Court  which  declares 
that  the  process  in  question  is  not  authorized  by  the  acts  of  congress. 

Mr.  Justice  Baldwin  agreed  with  the  Chief  Justice  in  the  opinion 
delivered  by  him;  if  it  was  necessary,  he  would  go  further  as  to  the 
authority  of  the  courts  of  the  Ijnited  States  to  issue  foreign  attach- 
ments. 

Mr.  Ju9tice  Wayne  agreed  with  the  Chief  Justice  in  opinion.     He 
Vol.  XIL— 2  IT 
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thought  the  circuit  courts  of  the  United  States  had  authority  to  issue 
foreign  attachments.     The  decision-  on  that  point,  is  not  necessary  to 
the  decision  of  this  case. 

JVIr.  Justice  Catron  had  not  formed  any  oj^inion  on  the  question  of 
the  right  of  the  circuit  courts  to  issue  foreign  attachments.  He 
thought  that  question  did  not  comte  before  the  Court  in  this  case; 
and  it  was  not  necessary  to  examine  or  decide  it 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  Penn- 
sylvania, and  was  argued  by  counsel.  .  On  consideration  Wherebf,  it  is 
now  here  ordered  and  adjudged  by  ihis  Court,  that  the  judgment  of 
the  said  circuit  court  in  this  cause  be,  apd  the  same  is  hereby  affirmed, 
with  costs. 
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Ex  PARTE  Benjamin  Story,  in  the  matter  of  Lotjise  Living- 
ston, EXECUTRIX  OF  EdWARD  LiVINGSTON,  DECEASED,  APPEL- 
LANT V.  Benjamin  Stohy. 

A  bill  of  exceptions,  ia  altogether  unknown  in  chancery  practice;  n6r  is  a  court  of 
chancery  bound  to  inscribe  in  an  order  book,  upon  the  application  of  one  of  the 
parties,  an  order  which  it  may  pass  in  a  case  before  it. 

The  Court  refused  to  award  a  mandamus  to  the  district  judge  of  the  district  of 
Louisiana,  commanding  him  to  sign  a  bill  of  exceptions  tendered  to  him,  and  to 
command  him  to  have  inscribed,  by  the  clerk  of  the  court,  on. the  order  book  of 
the  court,  an  order  passed  by  him,  in  a  case  which  was  before  him  under  a  man- 
date  from  the  Supreme  Court,  of  the  United  States,  requiring 'him  to  do  and  to 
have  done  certain  matters  to  carry  into  effect  the  decree  of  the  Supreme  Court, 
in  a  case  which  had  been  brought  before  the  Court  by  appeal  from  the  district  oi 
Louisiana. 

At  the  time  when  a  decree  was  made  in  the  district  court  of  Louisiana  in  a  case  be- 
fore it,  the  complainant  was  dead.  The  executrix  iwas  afterwards  admitted,  by 
the  district  court,  to  become  «  party  to  the  suit,  sud  prosecuted  an  appeal  to  the 
Supreme  Court,  where  the  decree  of  the  district  court  was  reversed  on  the  merits; 
and  the  case  was  sent  back  to  the  district  court  on  a  mandate,  requiring  the  de- 
creeof  the  Supremo  Court  to  be  carried  into  effect.  The  decease  of  the  plaintiff 
before  the  decree,  and  his  having  lefl  other  heirs  besides  the  executrix,  were  offered, 
in  the  form  of  a  supplemental  answer  to  the  original  bill,  to  the  district  court, 
when  acting  under  the  mandate  of  the  Supreme  Court,  to  show  error  in  the  pro- 
ceedings of  that  court,  with  a  view  to  bring  the  c^ie  again  before  th^  Supreme 
Court,  in  order  to  have  a  re-examination  and  a  reversal  of  the  decree  of  the  court. 
The  district  court  refused  to  permit  the  evidence  of  the-mattegrs  alleged 'to  be  en- 
tered on  the  records  of  the  court, 'or  to  sign  a  bill  of  exceptions,  stating  .that  the 
same  had  been  offered.  The  Court  said,  in  the'  case  of  Skillern's  Executors  t. 
May's  Executors,  6  Cranch,  2G7,  it  was  said,  "  as  it  appeared  that  the  merits  of  the 
case  had  been  finally  decided  in  this  Court,  and  that  its  mandate  required  only 
the  execution  of  tho  decree,  the  circiiit  court  was  bound  to  carry  that  decree  intc 
execution,  although  the  jurisdiction  of  the  Court  was  not  alleged  in  the  pleadings." 
In  the  case  now  before  the  Court,  the  meffts  of  the  controversy  were  finally  decided 
by  this  Court,  and  its  mandate  to  the  district  court  required  only, the  execution  Oi, 
the  decree.  On  the  authority  of  this  case,  the  refusal  to  allow  the  defendant  to 
file  a  supplemental  answer  and  plea,  was  sustained. 

THE  case  of  Louise  Livingston,  executrix  of  Edward  Livingston, 
deceased,  was  before  this  Court  at  the  January  term,  1837,  on  the 
appeal  of  Mrs.  Livingston,  as  administratrix,  against  Benjamin  Story, 
from  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana.     11  Petiers,  351. 
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The  decree  of  the  district  court  of  Louisiana  was  reyersed,  and 
the  case  was  sent  back  to  that  -court  on  a  special  mandate  from  this 
Court 

Mr.  Crittenden,  for  Benjamin  Story,  now  presented  to  this  Court 
a  petition,  on  behalf  of  Mr.  Story,  stating  : — 

That  there  is  pending  against  him,  in  the  court  of  thetJnited 
States- of  the  ninth  circuit  and  dastern  district  of  the  state  of  Loui- 
siana, a  certain  suit  in  chancery,  in  the  iiame  of  Louise  Livingston, 
which  suit  was  originally  instituted  in  the  name  of  Edward  Liv- 
iogston. 

**That  during  the  present  term  of  the  court,  your  petitioner  moved 
the  court  to  abate  or  dismiss  said  cause  upon  the  grounds  that  Ed- 
Ward  Livingston  had  departed  this  life,  before  the  rendition  of  the 
decree  dismissing  this  bill.  That  upon  the  hearing  of  said  motion, 
your  petitioner  introduced  a  witness  for  the  purpose  of  proving  the 
time  of  the  death  of  Edward  Livingston,  whose  evidence  was  re- 
jected by  the  court;  to  which  opinion  an  ei^ception  was  taken,  and 
a  bill  of- exceptions  prepared,  which  stated  truly  the  facts,  a  copy  of 
which  accompanies  this  petition. 

Upon  its  presentation,  the  judge  remarked,  that  he 'would  sign  no 
bill  of  exceptions  unlects  he  was  convinced  he  was  bound  to  sign  one. 
Upon  being  subseqpently  importuned  upon  the  subject,  he  stated,  if 
he  signed  a  bill  of  exceptions,  he  must  give  the  reasons  at  length  for 
his  opinion.  He  has  been  again  and  again  importuned,  and  unsuc- 
cesrfully,  on  the  subject 

That  on  this  day  your  petitioner's  cdunsebpresented  -to  the  court 
the  annexed  answer,  &c.>  and  desired  that  it  might  be  placed  upon 
the  files  in  the  cause.  But  the  court  refused  permission  to  file  the 
same.  Thereupon  the  annexed  bill  of  exceptions  was  tendered  to 
the  judge,  which  bill  truly  stated  the  facts;  but  the  judge  refused  to 
sign  the  same,  or  make  it  a  part  of  the  record.* . 

The  court  was  then  moved  to  direct  the  clerk  of  .the  court  to  state 
the  facts  upon  the  order  book;  but  the  court  refused  to  sulBG^  any 
notice  to  be  taken  of  this  matter,  as  a  part  of  the  proceedings  in 
the  court;  stating,  at  the  same  time,  that  he  considered  a  mandamus 
to  be  the  true  remedy;  and  alleging  no  other  reason  for  not  signing 
the  bill  of  exceptions,  or  sufiering  notice  to  be  taken  of  the  presen- 
tation of  the  answer  on  the  record. 

Thus  far  your  petitioner  is  denied  the  opportunity  of  having  the 
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said  deciuoDfl  of  the  court  revised,  or  of  having  the  records  of  the 
court  to  speak  the  -whole  truth.     Your  petitioner  annexes  a  full 
transcript  of  the  proceedings  in  said  case  since  it  was  remanded. 

Forasmuch  as  your  petitioner  is  ijuthout  other  remedy,  he  prays 
your  honourable  body  to  award  to  hidi  a  writ  of  mandamus,  in  nature 
df  a.writ  of  procedendo,  to  compel  the  judge,  the  Hon.  P.  K*  Law- 
rence, to  sign  said  exceptions;  and  to  permit  the  said  record  to  speak 
the  truth. 

Your  petitioner  prays  for  whatever  else  in  the  premises  that  the 
circumstances  of  the  case  will  require." 

The  facts  stated  in  the  petition  were  verified  by  an  affidavit,  by 
Mr.  Chinn,  the  counsel  for  the  petitioner,  in  the  circuit  court 

The  following  is  a  copy  of  one  ot  the  bills  of  exceptioii  referred 
to  in  the  foregoing  petition: 

LlVIKOdTON^ 

V.        '  >  On  motion  to  strike  the  cause  from  the  docket 
Story.      ) 

Be  it  remembered,  that  on  the  trial  of  this  motion,  the  defendant. 
Story,  introduced  Henry  Carlton  as  a  witness,  and  offered  to-prdVe 
by  him,  that  Edward  Livingston,  the  former  complainant  herein,  de- 
parted this  life  on  the day  of ^— -,  and  before  the  trial  and 

decree  in  this  court,  at  the  spring  term,  1836;  and  also,  that  EM  Ward 
Livingston  left  living  a  daughter  and  heir  at  the  time  of  his  death, 
who  is  still  living.  To' the  admissibility  of  all  of  said  evidence,  the 
complainant's  counsel  objected,  and  the  court  sustained  the  objection; 
and  would  not  permit  said  witness  to  be  examined,  or  the  testii^ony 
of  the  foregoing  facts,  or  either  of  them,  to.  be  inquired  into.  To 
which  opinion  of  the  court  the  defendant  excepted,  and  prays  that 
his  exception  may  be  signed,  sealed  and  eni^olled,  which  is  done. 

The  motion  was  opposed  by  Mr.  Key,  the  counsel  fon  Mrs.  Liv- 
ingiiton. 

Mr.  Justice  Taitet  delivered  the  opinion  of  the  Court. 

In  this  case,  a  mandamus  has  been  moved  fqr  oq^ j>ehalf  of  Benja- 
min Story,  to  the  circuit  court  for  the  ninth  circuit  for  the  eastern 
district  of  Louisiana. 

The  t$ctB  in  the  case  are  as  follow:    Edward  Livingston,  in  his 
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lifetime^  filed  tf  bill  on  the  equity  ride' of  the  diitriet  court  for  the 
etsteru  distriet  of  Xioiiiriana^^agiiiiflt  Beajamin  Story;  and  at  the 
hearing  of  the  ^ae,  the  court  decided  againat  the  coDipkinant,  and 
diamiaaed  the  IhH  This  de^ee  waa  paaaed  June  3d^  ISS6.  On  the 
lat  of  Octeber,  1836,  Louiae  Liyingaton  filed  a  petition  in  the  dia- 
trict  court,  stating,  ^at  Edward  Livingpton  had  died  af^.  the  auit 
waa  decided,  andiiad  by  hia  will  appointed  hcS*  aole^executrix;  and 
prgying  leave  to  make  herself  a  party,  in  order  to  appeal  to  this 
Court  A  copy  of  the  will  of  Edward  I^ringatoo^  waa  filed  with 
.this  petition,  by  which  it  appneared  that  ahe  was  the  sole  eitecotriz. 
Louise  LivingstpB  was  accordingly  permitted  to  become  a  party ,  and 
by  http  aolieitor,  appeared  in  the  diatrict  court  as  complainant  in  the 
character  of  executrix,  and  appealed  to  this  Court;  whtre  th&cai|ae 
waa  beard  at  JTanbary  t^rm,  1837,  and  the  decree  9f  the  district  court 
rer^raed,  and  the,caBe*aent  baoJi,  with  a'  mandate  irom  this  Court  to 
the  court 4>elpw,  directing  the  further  proceedinga  to  be  had  in  that 
oouft 

It  appeara  by  the  petition  for  the  mandatnus,  (which  is  yerified  by 
affidavit,)  and  by  the  cdpy  of  the  record  from  the  court  below  which 
aacompanies  it,thit  the  mandate  from  thia  Court  waa  filed  in  theTlia- 
trict  court,  JMbrch  2d,  1837;  and  proceedinga  were  accordingly  hi^ 
under  the  ordera  X>f  the  district  court,  to  carry  into  execution  the  di- 
rections contained  in  the  mandate.  Afterwards,  the  caae  having 
been  tranaferred  to  the  circuit  court,  under  the  act  of  congfeas  cre- 
ating additional  circuits,  the  defendant,  on  the  20th  of  November, 
1837,  obtained  k  rule  on  the  complainant  to  show  cauae  why  the  bill 
ahould  not  be  diamiaaed,  or  the  suit -abated,  upon  the  ground  that  Ed- 
ward Livingaton,  the  complainant  in  the  original  bill,  died  before  the 
hearing  and  decree  in  th^  district  court  in  1836;  and  also,  because 
the  suit  had  jiot  been^regularly  revived  by  his  executrix,  the  preaent 
complainant,  and  could  not  be  revived,  inasmuch  as  she  claimed  aa 
devisee.  On  the  18th  of  December^  1837,  the  rule  aboVementioned- 
was  discharged;  and  the  testimony  oflfered  to  prove  the  (acts  alleged 
as  the  fqundation  of  the  rule  rejected  by  the  court  The  defendant, 
on  the  day  last  mentioned,  further  moved  that  he  be  permitted  to 
give  evidence  that  Edward  Livingston  had  left  other  heirs  besides 
Mrs.  Louise  Livingston,  which  motion  was  also  overruled  by  the 
court  The  defendant  thereupon  tendered  a  bill  of  exceptions  to 
these  opinionSa  but  the -cpurt- refused  to  sign  it  The  defendant  af- 
terwards prayed  leave  to  ftla^^aaupplemental  answer  and  plea,"  in 
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which  he  averre'd  that  Edward  Livingston,  the  original  complainant^ 
died  on  the  23d  of  Maj,  1836,  which  was  some  days  before  the  de- 
cree of  the  district  court  dismissing  his  bill;  and  also  ^averred,  that 
he  left  a  daughter,  who  was  still  living,  and  had  an  interest  in  the 
subject  matter  in  controversy;  and  plead  the  death  of  said  Ed?fard 
Livingston  in  abatement  of  the  proceedings;  and  further  insisted  thai 
the  suit  had  never  been  revived  by  Louise  Livingston,  who  appears 
as  complainant;  and  that  the  daughter  of  Edward  Livingston  was  a 
necessary  party;  and  that  the  court  could  not  entertain  jurisdiction 
because  she  was  not  a  party.  The  court  refused  to  receive  this 
answer,  or  to  permit  it  to  be  filed.  The  defendant  thereupon  ten- 
dered another  bill  of  exceptions,  which  the  court  refused  to  sign. 
The  defendant  then  moved  the  court  to  direct  the  clerk  to  state  the 
facts  upon /the  order  book,  but  the  court- refu^  to  suffer  any  notice 
to  be  taken  on  the  record  of  this  proposition  to  file  the  supplemental 
answer  and  plea;  and  a  mandamus  is  now  moved  for,^  to  compel  the 
judge  to  sign  the  exceptions,  and  to  correct  the  record,  so  as  to  make 
the  answer  which  defendant  proposed  to  file,  and  the  refusal  of  the 
court  to  receive  it,  appeial*  on  the  record  as  a  part  of  the  proceed- 
ings. 

We  think  there  is  no  sufficient  grounds  for  this  application.  *A  bill 
of  exceptional. is  altpgether  unknown  in  chancery  practice;  nor  is  a 
court  of  chancery  bound  to  inscribe  in  an  order  book,  upon  the  ap- 
plication of  one  of  the  parties,  an  order  Which  it  may  pass  in  a*  case 
before  it;  and  the  facts  which  the  defendant  stated  in  the  supplemen- 
tal answer  and  plea  which  he  offered,  furnished  no  ground  of  defence 
in  the  circuit  court;  when  acting  under  the  mandate  of  this  Court,.and 
carrying  its  directions  into  execution..  In  the  case  of  Skillern's'Ex- 
ecutors  v.  May's  Executors,  6  Cranch,^679  this  Court  said,  that  as  it 
appeared  that  the  merits  of  the  case  had  been  finally  decided  in  this 
Court,  and  that  its  mandate  required  only  the  execution  of  its  decree; 
the  circuit  court  was  bound  to  carry  that  tlecree  into  execution,' 
although  the  jurisdiction  of  the  court  was  not  alleged  iq  the  plead- 
ings. In  the  case  now  before  the  Court,  the  merits  pf  Uie  contro- 
versy were  finally  decided  by  this  Court,  and  its  mandate  to  the  dis- 
trict court  required  only  the  execution  of  its  decree.  The  case, 
theiefers,  comes  within  the  principle  of  Skillern's  Executors  v. 
May's  Exiecutors,  and  the  facts  stated  by  the  defendant  cannot,  in 
this  stage  of  the  proceedings,  form  any  defence  a^inst  the  execution 
of  the  mandate;  and  consequently  he  was  not  deprived  of  any  legal 
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or  equitable  ground^  of  defence  by  the  refusal  of  the  court  to  suffer 
him  to  file  the  supplemental  answer  and  plea  which  he  offered; 
The  motion  for  the  rule  to  show  cause,  is  therefore  refused. 


On  motion  for  a  mandamus  to  the  judge  of  the  eircuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana.  On  considieration 
of  the  motion  made  in  this  case  by  Mr.  Crittenden,  on  a  prior  day 
of  the  present  term  of  this  Court,  to  wit:  on  Saturday  the  17th  day 
of  February,  A  D.  1838,  for  a  writ  of  mandamus  in  the.  nature  of  a 
writ  of  precede  lo,  to  compel  the  judge  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana,  to  sign  the  bill  of 
exceptions  tendered  to  him  by  the  counsel  for  the  appellee  in  this 
cause,  and  to  permit  the  record  of  the  case  ^to  speak  the  truth,'/  and 
of  the  argunxents  of  counsel  thereupon  had  as  well  in  support  of,  as 
against  the  motion;  it  is  now  here  ordered  and  adjudged  by  this 
Court,  that  the  said  motion  be,  and  the  same  is  hereby  overruled. 
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SE]£  of'Oliysb  S.  Wolcott. 

Tlift  deed  of  a  feme  covert,  eonTdying  her  interest  in  Unde  which  she  owns  in  fee, 
does  not  pass  her  interest,  hj  the  forc»of  its  oxecntion  and  delivery,  as  hi  the 
common  esse  of  a  deed  by  a  person  under  no  legal  incapacity.  In  sooh  eases,  an 
acknowledgment  gives  no  additional  effect  between  the  parties  to  the  deed.  It 
operates  only  as  to  third  iiersons,  nnder  the  provisions  of  recording  and  kindred 
laws.  The  law  presames  a  femb  covert  to  act  under  the  coercion  of  her  hosband; 
nnlefs  befbre  a  coort  of  record,  a  judge,  or  some  commissioner  in  Englaiid,  by  i^ 
separate  acknowledgment,  out  of'  the  preeence  of  her  husband,  or,  in  these  states, 
b«fore  some  court,  or  judicial  officer  authorized  to  take  and  obrttiy  such  acknow- 
ledgment, the  contrary  appeaiii. 

Where  the  evidence  in  a  cause  condtaces  to  prove  a  fact  in  issue  before  a  jury,  if  it 
is  competent  in  law,  a  jury  may  infe>  any  fact  from  such  evidence,  which  the  law 
authorises  a  ooutt  to  infer  on  a  demurrer  to  evidence.  After  a  verdict  in-favour 
of  either  par^y  on  the  evidence,  he  has  a  right  to  demand  of  a  court  of  error  that 
they  look  to  the  evidenco  only  for  one  purpose',  with  the  single'  eye  to  ascertain 
whether  it  was  competent  in  law  to  authorise  the  jary  to  find  the  facts  which 
made  out  the  right  of  the  party,  on  a  part  or  the' whole  of  his  case,  if,  in  its  judg- 
ment, the  appellate  court  shall  hold  that  the  evidence  was  competent,  then  they 
must  found  their  judgment  on  all  such  facts  as  were  legally  inferrible  therefWmi; 
in.the  same  manner,  and  with  the  same  legal  results  as  if  tbfey  had  been  definitely  . 
set  out  in  a  special  verdict.  So,  on  the  other  hand,  the  finding  of  a  jury  on  the 
whole  evidence  in  a  cause,  must  be  taken  as  negativing  all  the  fiusia  in  wiiich  the 
party  against  whom  their  verdict  is  given,  has  attempted  to  infer  firom,  or  eetablish 
from  the  evidence. 

The  decision  of  the  Court  in  the  case  of  Dubois*  Lessee  v.  Hepburn,  10  Peters,  1, 
affirmed. 

ERROR  from  the  district  court  of  the  United  States,  for  the  western 
.  district  of  Pennsylyania. 

This  was  an  actipn  of  ejectment  instituted  by ^the  defendant  in  er- 
ror, for  a  tract  of  land  situated  in  Lycoming  county,  Pennsylyania 
surveyed  under  a  warrant  to  Joseph  Fearon,  and  patented  to  him  on 
the  19th  September,  1796.  The  case  was  before  the  Court  on  a 
writ  of  error,  prosiecuted  by  the  plaintiff  in  the  ejectment,  at  January 
term,  1836,  and  is  reported  in  10  Peters,  1. 

Joseph  Fearon  died  seised  and  possessed  6f  this  tract  of  land,  at 

Philadelphia,  in  April,  1810.     His  heirs  and  legal  representatives 

were  the  children  of  his  two  brothers,  Abel  Fearon,  and  William 

Fearon;  both  Abel  ani  William  having  died  in  the  lifetime  of  Joseph 
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Fearon.    The  children  of  Abel  Fetrpn  were,  Robert  Fetron,  c^the 
city  of  Philadelphia,  flince  deceased  |  Jpaeph  Fearon,  of  Northuipber- 
land  county,  Pennsylvania;  Sarah  Fearon,  since  intermarried  with 
Christopher  Scarrow,  residing  at  the  time  of  the  death  of  Joseph 
Fearon,  in  England;  Elizabeth  Fox,  afterwards  intermarried  with 
Joseph  Fox,  then  residing  in  England,  and  afterwards  in  Philadel- 
phia.   The  children  of  WUliam  Fearon  were,  John  Fearon,  formerly 
residing  in  Centre  county,  Pennsylvania,  since  deceased;, William 
Fearon,  also  residing  in  Centre  county ;  James  Fearon,  residing  in 
Philadelphia;  Sarah  Fearon,  intermarried  with  Robert  Quay,  rend- 
ing in  Lycoming  county,  Pcftinsylvania;  and  Nancy  Fearon«  inter- 
married with  Samuel  Brown,  i^esiding  in  Centre  county,  Pennsylva- 
nia.   By  deed  of  partition,  dated  the  18th  and  26th  days  of  March, 
1825,  William  Fearon's  heirs  made,  on  their  part,  partition  of  the 
real  estate  of  Jx>seph  Fearon,  between  the  two  branches  of  the  family 
of  Joseph  Fearon;  and  by  that  deed,  the  tract  of  land  for  which  this 
ejectment  was  brought.  No.  5615,  was  allotted,  inter  alia,  to  the  hdrs 
of  Abel  Fearon.    The  deed  of  partition  from  the  heirs  of  Abel  Fea- 
ron, to  the  heirs  of  William  Fearon,  was  executed  on  the  I2th 
:March,  1825,  by  Joseph  Fearon,  in  person,  and  by  Elizabeth  Fea- 
ron, and  Christopher  Scarrow,  and  Sarah,  his  wife,  by  power  of  at- 
torney to  John  Curwen,  and  John  Wilson.    The  power  of  attorney 
was  dated  on  the  11th  day  of  February,  1811.    The  privy  examina- 
tion, of  Mrs.  Scarrow  to  die  power  of  attorney,  was  not  taken.    On 
the  l3th  November,  1827,  a  partition  was  made  by  the  heirs  of  Abel 
Fearon,  hj  which  partition  of  the  part  of  the  estate  6f  Joseph  Fea- 
ron, conveyed  to  them  by  the  heirs  of  William  Fearon  was  made. 
The  deed  of  partition  was  executed  by  Joseph  Fearon,  Jacob  Fox, 
and  Elizabeth  Fox,  in  person,  and  by  Christopher  Scarrow  and 
Sarah  ScarrOw,  by  their  attorney,  Nathaniel  Nunnelly.    The  power 
of  attorney  to  Nathaniel  Nunnelly,  was  dated  on  the  25th  June,  1828, 
without  the  privy  examination  of  Mrs.  Scarrow.  This  power  of  attor- 
ney was  ratified  and  confirmed,  with  the  privy  examination  of  Sarah 
Scarrow,  on  the  8th  September,  1832,  by  Christopher  and  Sarah 
Scarrow.    llie  premises  for  which  the  c^tment  was  instituted, 
were,  by  Ihese  conveyances  and  confirmaXions,  vested  in  Joseph 
Tox  and  wife;  who,  by  deed  of  l6th  April,  1830,  conveyed  the 
same  to  Benjamin  E.  Valentine;  from  whom  they  ^afterwards  came, 
by  regular  conveyances,  to  the  lessor  of  the  pbuntiff  in  the  eject- 
ment 
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Tbe  plaintiff,  in  error,  the  defendant  in  the  diatriet  eotart,  claimed 
the  tract  of  knd  for  which  the  ej^tment  was  broughty  under  91  sale 
of  the  same  for  county  alid.  roaii  taxes  finr  the  year  1825,  made 
under  the  kws  of  Penni^lyania,  amounting;  together,  to  one  dollar 
and  ninety-fivei  cents^  The  county  tax  was  assessed  prior  to  -the  1st 
of  February,  XS2A;  the  road  tax  was  asoepsed  «n  the  29tb  April, 
1825..  On  the  12th  June,  1826,  the  tract  No.  5615,  was  sold  to  the 
defendaiat  for  the  sum  of  five  dollars  and  fifty^^two  cents,  the  amount 
of  the  taxes- and  the  costs;  and  on  the  15th' July,  1826,theLsame  was 
conveyed  by  deed  to  the  defendant^  by  Mr.  Brown, 'treasurer  of  tbe 

COIIQt^. 

The  plaintiff  below,  to  overthrow  the  tax  title  of  the  defendant, 
.gav»  in  evidence  an- offer  to  redeem.the  pik)perty  sold  for  taxes; 
wlMch  ofier  was  made  by  Robert  Quay,  jr.,  acting  for  and  under  the 
directions  of  his  father,  Robert  Quay,  Esq.,  within  two  years  after 
the  sale  -for  taxes*  The  treasurer  of  the  county  refused  to  receive 
the  .amount  of  the  taxes  from  Robert  Quay,  jun.,  so  representiog  his . 
father,  Robert  Quay,  Esq.,  alleging  that  Robert  Quay  was.  not  the 
owner  of  the  land,  and  that  by  the  law  of  Pennsylvania,  no  one  but 
the  owner  or,  his  authorized  agedt,  couM  receive  land,  sold  for  taxes. 

The  cause  was  tried  in  October,  1836^  and  a  verdict' was  given  for 
ttie  plainti^.under  the  charge  of  the  court.  The  defendant  excepted 
to  the  charge  of.  the  court,  and  prosecuted  this  writ  of  error. 

On  the  trial  of  the  cause  in  the  district  court,  the  counsel  for  the 
plaintiff  in  the  ejectment  ^requested  the  court  to  charge  the  jury: 

Ist  That  the  law  authorizing  the  redemption  of  land  sold  (djt 
taxes,  (viz^  the  law  of  Pennsylvania,  passed  the  3d  of  April,  1804, 
and  its  several  supplements,)  ought  to  receive  a  liberal  and  benign 
construction,  in  favour  of  those  whose  estate  will  be  otherwise 
divested. 

2d.  That  under  tbe  ^d  law  any  person  has  a  rigiitto  redeem 
unseated  lands  sold  for  taxes,  by  a  payment  of  the  tax,  costs,  and  per 
oentage,  within  the  time  named  in  the  said  acts. 

Sd.  That  *ny  person  having^  or  believing  himself  to  have,  an  in- 
terest  in  the  lands  so  sold,  has  a  right  to  redeem  the  same  within 
the  time  named. in  the  said  acts. 

4th.  That  any  person  having  the  charge  of  such  lands  from  the 
owner  during  his  life,  after  his  decease,-intestate,  and  without  a  coun- 
t^3rmand  of  such  charge,  has  a  right  to  redeem  such  htnds  so  soH 
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5th.  That  any  person  being  a  tenant  in  common  of  the  land  fo 
Bold,  has  a  right  to  redeem. 

6th.  That  the  deed  of  partitiony  dated  the  86th  Mareh,  1885,  in 
evidence  in  this  cause,  did  not  take  effect  as  a  divestiture  of  the 
estate  of  Robert  Quay  and  wife,  in  the -land  claimed  in  this  eject- 
ment, tract  No.  5615;  until  the  same  was  consummated  by  its  ratifi- 
<Sation  by  Christopher  Scarrowand  wife,  by  their  deed,  on  the  8th 
September,  1838:  the  said  Robert  Quay,  in  right  of  his  wife,  was  a 
tenant  in  common  of  the  said  tract,  No.  5615,  and  had  a  ri^^t,  in 
May,  1888,  to  redeem  the  same  from  the  sale  for  taxes. 

7th.  ^That  the  refusal  of  the  treasurer  to  receive  the  redemption- 
money  for  lands  so  sold  for  taxes,' is  equivalent  to,  and  dispenses 
with  a  tender  of  the  same. 

The  court  instructed  the  jury  as  requested  in  the  plaintiff's  first 
proposition.  The  instruction  asked  in  the  second  proposition  was 
refused.  On  the  third  proposition;  the  court  said :  Any  person  hav- 
ing dih  interest  in  land  so  sold,  has  a  right  to  redeem  the  same  within 
the.  period  named  in  the  act;  but  a  mere  opinion,  witliout  right  or 
having  an  interest.  conC^t^  no  power  to  redeem. 

Thex!Ourt  refused  the  instruction  asked  in  the  fourth  proposition; 
and  in  answer  to  the  fifth  proposition,  said :  A  tenancy  in  com- 
mon, or. any  other  interest  in  the  land,  legal  or  equitable,- confers  a 
right  to  redeem.  The  court  gave  the  iristniction  asked  in  the. sixth 
and  seventh  propositions. 

The  cotinsel  for  the  defendant  requested  the  court  td  instruct  the 
jury  as  follows: 

1st  That  by  the  legal  construction  of  the  several  letters  of  attor- 
ney, and  the  ralifications  and  confirmations  thereof,  and  of  the  varidus 
deeds  given  in  evidence  in  the  trial  of  this  cause,  Robert  Quay,  at 
the  period  of  the  sale  of  this  tract  of  land  to  A.  D.  Hepburn,  and  at 
the  time  the  alleged  offer  to  redeem  was  made;  had,  neither  in  law. 
nor  in  equitv,  a  right  to  the  possession,  enjoyment,  or  ownership,  or 
a  right  of  entry  to  the  land  in  controversy;  and  could  not  make  a 
legal  offer  to  redeem.  Which  would  avoid  the  title  of  the  defendant, 
unless  he  was  the  authorized  agent  of  the  owner. 

8d.  That  the  partitions  of  1825,  being  executed  by  tlie  duly  autho- 
rized attorneys,  in  fact,  of  Christopher  Scarrow  and  wife,  «nd  Eliza- 
beth Fearon  and  Joseph  Fearon,  representatives  of  Abel  Fearon,  in 
conjunction  with  the  heirs  o*f  William  Fearon,  and  possession  havmg 
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been  taken  in  Accordance  with  the  deeds,*  are  binding  on  all  the 
parties,  and  valid. 

3d.  That,  at  all  events,  said  partition  waa  binding  on  Mra.  Scar- 
row  during  her  coverture;  and  could  only  be  avoided,  if-  at  all,  by 
her  or  her  heirs  oh  the  death  of  her  husband,  no  other  person  hav- 
ing^  the  right  to  object  theretofand  she  having  ratified  and  confirmed 
it  during  coverture,  the  plaintiQs,  or  Robert  Quay,  cannot  impeach 
the  validity  of  the  said  partition,  as  of  the  date  of  18th  March, 
1825. 

4th.  That  it  is  not  necessary  for  a  feme  covert  to  acknowledge  an 
agreement,  or  power  to  make  partition,  under  the  act  of  .he  24th 
February,  1770,  of  lands  which  descend  to  her  in  Pennsylvania, 
where  the  partition  is  equal  .at  laW:  being  compelled  to  mak^  parti- 
tion, she  can  do  so  amicably. 

5th.  That  Quay,  and  Fox  and  wife,  and  their  alienees,  are  estop- 
ped from  questioning  the  validity  and  consummation  of  the  parti- 
tions in  1825,  by  their  execution  and  delivery  of  the  various  deeds 
and  letters  of  attorney  given  in  evidence  on  the  trial  of  this  cause. 

6th.  That  the  denial  of  the  agency  and  ownership  of  Quay,  by 
Fox,  and  his  right  to  redeem,  if  the  jury  believes  Harris's  testimony, 
is  conclusive;  and  precludes  him,  or  his  alienees,  from  subsequently 
claiming  any  right  by  or  through  the  acts  of  Quay,  or  his  son. 

7th. .  That  on  the  legal  construction  of  the  act- of  1815,  no  penK>n 
has  a  right,  to  redeem  land  sold  for  taxes  but  the  owner,  his  heirs  or 
assigns,  or  legally  authorized  agent  or  representative.  If  the  jury 
believe  that  Quay  was  not  the  owner,^  or  the  agent  of  the  owner,  the 
alleged  offer  to  redeem  made  by  him,  or  his  son,  are  of  no  validity; 
and  the  plaintiff  cannot  recover. 

8th.   That  if  Quay  did  not  make  the  alleged  offer  to  redeem  as 

owner,  or  agent  of  the  owner  of  the  land,  but  in  fraud  of  the  owner's 

right,  and  for  the  object  of  benefiting  himself  by  taking  the  tinciber 

^  off  and  obtaining  a  right  to  the  land;  it  would  not  divest  the  title  of 

the  defendant 

9th.  That  the  offer  to  ^redeem  must  be  a  legal  tender,  uncondi- 
tional and  unrestricted;  and  if  the  jury  believe  the  testimony  of 
Robert  Quay,  jr.,  no  such  legal  tender  was  made^  nor  was  it  such  an 
offer  and  refusal,  as  would  bring  this  case  within  the  saving  clause  of 
the  4th  section  of  the  act  of  the  13th  March,  1815. 

10th.  That  from  the  testimony  disclosed  the  taxes  for  which  the 
land  was  sold  were  assessed,  and  that  the  deed  from  the  Iroaaurer  to 
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tihe  defendanty  an  the  face  qfifi  Tests  in  him  a  eompfete.  title  to  the 
land  in  coi^troFersy. 

11th.  That  if  the  jury  believe^e  testimony  of  Robert  Qqay^  jr. 
and  of  Joseph  F,.  Quay,  neither '  of  them  were  <he  tfgenis  of  Jacob 
Poxy  under  whom*  the  plaintiff  claims;  when  Robert  Qqayf  jr.  cal)ed 
on  Harris  to  attempt  to  redeem  th^  tract  of  land  in  dispute.  Thera^ 
fore^  the  plaintiffs-  cannot  recover. 

The  court  refused  to  give  the  first  instruction.  As  to  fbcT  second 
proposition,  the  court  said :  So  far  as  it  is  necessary  to  the  issue  mt 
trial,  the^fegfl  effect  of  the  partition  of  S5th  March,  18S5,.is  notidad 
in  ansufer  to.  the  sixth  instnictibn  of  the  plaintiff's  eounseL  Tl|e 
deed  of  partition  of*  the  I2th  of  March,  1825,.  and  the  possesrfon 
wl^ieh  it  is  alleged  was  taken  ii^  accordance  with  llie  deeds,  cahnot 
vary  that  instruction. 

As  fb  the  thii^i  instrucfiAPy  the  court  said :  The  Supreme  Court 
hkre.  in  efied;  decided  this  point,  Mrs.  Scarrow's  interest  remained 
undivided  until  the  deed  of  confirmation. in  1832.  Thie  partition 
of  March,  1825,  was  not  binding  on  her  until  then:  and  although 
Bobert  Quay  and  Wife  cannot  impeach  its  validity,  they  held  untiT 
'  then  ah  undividi^  interest  in  the  labd  in  question. 

The  court  refused  tir  give^tlie  fourth  instruction.  On  the  autiiority 
of  the  decision  in  10  Petm^  22, 

As  to  the  fifth  instruction  asked,  the  court  said:  Quay  and  wife, 
and  Fox  and  #ife  and  their  alienee^,  wero  estopped  from  question- 
ing the  validity  of  the  partitions  of  1825,  afier  they' were  legally 
accepted  by^all  tiie  parties  to  them;  and  the  various  deeds  and  letters 
of  attoraey  derive  tiieir  validity  from  that  acceptance. 

The  sixth  instruction  was  refused.  As  to  the  seventh  and  eif^th 
instructions,  the  court  said:  A  redemption  of  land  sold  for  taxes, 
under  the  act  of  1815,  can  only  be  made  by  the  owner,  his  heirs  or 
assigiis,  or  legally  authorized  agentor  representative;  or  by  a  person 
acting  for  the  owner,  with  his  subsequent  ratification.  If  Quay  was 
not  the  own^r  or  part  o;ivner,  or  the  agent  of  the  owner>  the  aUeged 
offer  to  redeem  made  by  him  or  his  son,  not  so  ratified,  has  no 
validity;. and  the  plaintiff,  in  such  case,  could  not  recover.  But 
Quay's  interest  in  the  land  was  not  divested  at  the  time  he  caused 
an  offer  to  be  made  to  redeem;  and  that  offer  cannot,  therefore,  be 
legally  regarded  as  in  fraud  of  any  person's  rights. 

Ninth:  The  pffer  to  redeem  ^prast  be  of  the  nature  here  stated; 
hut  firom  the  testimony  of  Robert  Quay,  and  other  uritnesses  to  the 
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tame  point,  the  tender  made  was  sufficient,  under  the  aavuig  dDniae 
of  the  act  of  Marteb,  1815. 

The  tenth  instruction  was  giyen,  as  was  also  the  eleventh;  except 
the  concluding  words,  ^therefore,  the  plaintiff  cannot  recover.'^ 

The  case  was  argued,  at  lar^,on  all  the  points  presented  by  the  bill 
of  exceptions,  orally,  by  Mr.  S.  Hepburn,  and  aprinted  argument  by 
Mr.  Potter  for  the  plaintiff  in  error;  ^ud  by  Mr.  Tilj^mian  and  Mr. 
Anthopy,  on  a  printed  argument,  for  the  defendant  The  opinion  of 
the  Court  having  been  confined  principally  ^o  one  point,  it  has  not 
been  considered  necessary  to  rqx>rt  the  whole  of  the  arguments  of  the 
counsel  for  the  plaintiff  or  the  defendant 

The  counsel  for  the  plaintiff  in  efkror  presented  the  following  points 
to  the  Court: 

1.  That  Robert  Quay,  at  the  time  of  the  idleged  ofier  to  redeem 
under  the  legal  construction  of  the  two  deeds  of  partition,  between 
the  heirs  oC  Abel  and  William  Fearon,  and  the  ratifications  and  con- 
firmations thereof,  and  pf  the  various  deeds  an4  articles  of  agree- 
ment given  in  evidence,  cduld  not  make  a  l^;al  ofier  to  redeem. 

2.  That'the  partition  was  binding  on  Mrs.  Scaxrow  during  cover- 
ture, and  could  only  be  avoided  by  her  or  her  heirs  on  the  death  of 
her  husband,  who  is  yet  in  full  life. 

3.  That  it  is  not  necessary  for  a  feme  covert  to  acknowledge  an 
agreement  or.  power  to  make  partition,  under  the  act  of  the  S4th 
February,  1770,  of  lands  which  descended  to  her  in  Pennsylvania; 
when  the  partition  is  equsL 

4.  That  Quay  and  wife,  and  Fox  and  wife,  are  estopped  finoiA 
questioning  the  validity  of  the  partitions  of  1885,  by  their  e;s^eutionr 
of  ttie  several  deeds,  ftc, -given  in  evidence. 

5.  That  the  denial  of  the  agency  an0  ovmership  of  Quay,  and  of 
his  rif^t  to  redeem,  by  Fox,  is  conclusive  on  him  and  hi»  alienees; 
and  precludes  them  from  claiming,  subsequent  to  such  denial,  tfiy 
rif^t  of  redemption  by  or  through  the  acts  of  Quay  and  his  son. 

6.  That  the  court  below  erred  in  their  answers  to  the  1st,  8d,  3d, 
4th,  5th,  6th,  8th  and  9th  points  submitted. 

After  stating  that  the  facts  embodied  in  the  record  of  the  present 
case  presented  new  and  distinct  considerations  for  the  Court,  from 
those  embodied  in  the  record  of  the  former  trial  of  this  suit  between 
the  same  pahies;  Mr.  Hepburn  proceeded  to  state  the  title  of  the 
defendant  in  error;  and  showed  that  title,  traced  from  Joseph  Fearon 
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the  elder,  who  was  the  ongioal  wftira^tee  of  tlje  eoinmonweatth  of 
Pennsylyama,  down  through  the  different  'divisions  and  partitions  of 
the  real  estate  of  Joseph  Feiut>n,  deceased,  amongst  his  heirs  at  law, 
to  the  defendant  in  error.  He  then  proceeded  to  state  the  title  of  the 
plaintiff  in  error,  (the  defendant  below,)  which  was  derived  from  the 
treasurer  of  Lycoming  county,  by  deed,  dated  15th  July,  1826,  under 
a-sale  of  the  tract  of  land  in  question  for  taxes,  due  and  onpaijl,  pre- 
vious to  such  sale;  under  the  provisions  of  the  different  acts  of  assem- 
bly in  relation  to  the  sales  of  unseated  lands  in  Pennsylyania.  He 
referred  to  the  different  .acts  of  assembly  applicable,  and  contended 
that  in  terms  the  right  of  redemption  attempted  to  be  set  up  by  Ro^ 
bert  Quay,  in  May,  1828,  was  unauthorized  by  the  provisions  'of 
those  acts,  and  could. not  divest  the  title  of  the  purchaser  acquired  by 
him  under  the  sale.  And  after  reviewing  the  facts  in  relation  to  the 
situation,  and  rights  of  the  several  parties  in  interest,  under  the  differ- 
ent deeds  of  conveyances,  partitions  and  confirmations  thereof  by  the 
different  parties  ih  interest,  together  with  the  facts  in  relation  to  the 
alleged  offer  to  redeem  the  land  sold  by. Robert  Quay;  ^r.  Hepburn 
assumed  the  following  general  propositions,  for  the  consideration  of 
the  Court: 

1st*  Whether,  under  the  facts  disclosed  by  the  record  in  this  case, 
upon  a  proper  construction  of  the  different  acts  of  assembly  of  the 
state  of  Pennsylvania  in  relation  to  the  sale  of  unseated  lands  for 
taxes,  Robert  Quay  had  such  an  interest  in  tbie  tract  of  land  in  dis- 
pute. No.  5615,  at  .the  time  of  the  sale  of  it  for  the  taxes  by  ihe  trea- 
surer of  Lycoming  county,  on  the  12th  of  June,  1826^  or  at  the  time 
the  alleged  offer  to  redeem  was  made  by  his  son  under  his  directions, 
in  May,  1828,  as  brought  him  within  the  saving* provisions  of  the. 
fourth  section  of  the. act  of  1815.,  and' euthorized  a  tender  of  the  re- 
demption money  by  him.  In  other  words,  was  Quay  the  owner,  or 
agent  of  the  owner,  of  the  tract  of  land  in  dispute,  on  the  12th  of 
June,  1826,  or  in  May,  1828? 

2d.  Was  the  tender  such  as- is  contemplated  by  the  act  of  181*5,  viz. 
a  '^  legal  tender;"  and  has  it  been  followed  up  by  the  defendant  in 
.error  (plaintiff  below)  so  as  to  enable  him  to  claim  the  benefit  of  it 
in  this  suit  ? 

3d.  Can  the  defendant  in  error,  under  the  facts  disi^losed  by  the 
record,  take  advantage  of  the  tender  of  the  redemption  money,  by 
Quay  or  his  son,  (if  the  Court  should  be  of  opinion  there  was  a  legal 
one,)  contrary  to  the  express  dissent  of  Jacob  Fox,  the  owner  at  the 
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tune,  and  when-  be  had  given  the  treasurer  ndticeihat  Qqay  had  no 
right  to  the  land  in  controversy;  and  when  he  ha^  afterwards  ap^ 
proved  the  act  of  the  treasurer  in  his  refusal  of  the  tended  made  by 
Quay? 

4tii.  The  construction  of  the  acts  of  assembly  of  tfie  State  of  Penn- 
sylvania-in  relation  to  the  sale  of  unseated  lands  for  taxes  by  the  su- 
preme court  of  Pennsylvania. 

,  Under  the  first  proposition  Robert  Quay  had  no  pretensions  qf 
ownership  to  the  tract^.No.  5615:  in  point  of  fact  he  expressly  says 
so  in^his  own  deposition;  tells  others  he  has  no  interest  as  owner; 
these  facts  are  fully  proved  by  the  record.  .  He  never  pretended  that 
he  was  the  agent  of  the  owner;  and  Fox  has  been  equally  explicit  in 
his  denial  of  Quay's  agency,  in  relation  ta  this  alleged  tender.  These 
facts  are  also  apparent  upon  the  record. 

Were  the  parties  to  the  different  deeds  embodied  in  the  record 
mistaken  as  to  their  rights  ?  And  had  Robert  Quay,  in  contemplation 
of  law,  such  an  interest  as  owner  or  part,  owner  of  the  tract  of  land  in 
dispute,  as  authorized  his  tendering  the  redemption^iponey? 

If  the  partitions  of  12th  and  96 th  of  March,  1825,  were  perfect^and 
vested  the  estate  of  the  grantors  in  the  grantees  pf  those  deeds,,  the 
question  is  answered.  And  we  say  they  did,  without  the  separate 
examination  of  Mrs.  Scarrow;  in  accordance  with  the  2d  section  of 
the  act  of  24th  February,  1770. 

This  section  changed  the  common  law  mode  of  conveyance,  and 
was  intended  to  supply  the  place  pf  fines  and  recoveries.  Bui  it  does 
not  embrace  the.  case  of  partition  of  lands  which  descended  under  the 
intestate  laws  of  Pennsylvania.  'Tis  true  tliat  lands  descend  to  the 
heirs  at  law  in  PenDsylvania,  as  tenants  in  common,  but  with  scarcely 
an  incident  connected  with  that  kind  of  an  estate  at  conlmon  law: 
they  are  tenants  in  common,  in  pursuance  of  the  statute  regulating 
descents  in  Pennsylvania,  and  are  placed  niore  upon  the  footing 
with  coparceners  in  Englandf  or  at  common  law,  than  any  other  de- 
scription of  tenants  of  real  estate. 

Tenants  in  common^  at  common  law,  were  not  compelled  to  make 
partition  of  their  estates;  th^y  always  derived  their  title  by  pur- 
chase. Hence,  livery  of  seisin  was  necessary  to-  vest  their  estate; 
andvthe  same  notoriety  was  required  to  divest  it,  and  vest  in  their 
grantee. 

Not  so  with  coparceners  at  common  law^  nor  with  the  estates  of 
those  derived  under  our  intestate  laws.    They  both  take  by  descent: 
Vol.  XII.— 2.  Y 
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tne  law  caste  the  estate  upon  them  all  equally,  and  ihe^  are  alike  in 
the  ponessioti.  It  never  was  pretended  that  levying  a  fine,  or  sof- 
lerihg  a  common  recovery,  was  necessary  to  vest  the  estate  abso- 
lutely in  a  grantee  coparcener,  of  lands  allotted  to  them  in  partition 
of  their  estates;  beoause  the  partition  only  .adjusts  the  different  rights 
of  the  parties  to  the  possession;  neither  take  by  purchase.  'Tis  less 
thao  a  grant,  and  neither  amounts  to,  nor  requires  an  actual  con- 
veyance. Alnatt  on  Partition,  124,  125;  and  authorities  there 
cited. 

An  infiint  is  compelled  to  make  partition.  lb.  11.  A  procheio 
ami  may  do  it  for  him.    lb.  13. 

Parties  are  compelled  to  make  partition,^  as  well  under  the  statute 
of  dtecents  as  at  common  law,  and  may  dp  it  Amicably.  Alnatt  on 
Partition,  9;  Co.  Litt  171,  a.  Hargrave,  note;  Long  v.  Long,  1 
Watt'il  Rep.  265, 268, 269;  2  Penn.  Rep.  124;  Bairington  et  aL  v. 
Clark,  a  Burrows^  R.  1801. 

A  parol  partition^  followed  by  a  ebrresponding  separate  posses- 
sion, is  good  in  Pennqrlvania.  Ebert  v.  Wood,  1  Binney's  Rep. 
216.  A  parol  partition  war  good  at  common  law  between  copar- 
ceners.   Littleton,  sec  252;  S  Co.  Lit  169,  b. 

A  guardian  in  Pennsylvania,  though  not  vested  with  a  scintilla  of 
either  legal  or  equitable  estate  in  the  lands  of  his  ward,  may  make  a 
eonsentable  line,  and  mark  the  boundaries  of  his  Jand  with  an  adul^ 
which  will  be  binding.  10  Sergeant  $c  Rawle,  114.  And  a  partition 
is  nothing  more  than  a  mero  designation  of  boundary;  it  passes  no 
interest  in  the  estate  to  the -grantee,  other  than  that  originally  held» 
The  parties  in  this  case  had  done  nothing  more  than  they  would 
have  been  compelled  to  do^  upon  the  application  of  either  party  to. 
the  proper  court  He  referred  to  practice  in  orphan's  court  of  Penn- 
sylvania, as  weJt  as  that  of  common  pleas;  where  partitions  of  estates 
are  made  on  application  of  husbands  alone,  the  wives  not  parties. 

But  Hke  supreme  court  of  Pennsylvania  have  giveU'a  construction 
lo  the  act  of  24  Feb.  1770;  and  say,'in  so  many  words,  that  the  ac- 
knowledgments of  feme  coverts  are  not  necessary  in  cases  of  parti- 
tion. 3  Rawle's  Rep.  420.  This  decision,  if  recognised  by  this 
Court,  puts  an  end  to  any  difficulty  tfiat  may  be  urged  for  the  want 
of  a  proper  acknowledgment  The  statute  is  a  local  one:  and  this 
decision  has  at  least  become  a  rulfe  of  property  in  the  state  in  which 
it  was  made,  and  as  such  recognised  by  this  Court  The  case  is  ana- 
logous to  the  one  before  the  Court 
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If  (his  decision  is  disregarded  by  this  Court,  the  partitioii  was  it 
all  eyents  binding  upon  Mrs.  Scarrow,  during  her  eoyerture;  and 
could  only  be  avoided  by  her  after  the  death  of  her  husband,  or  hdr 
•heirs  after  her  death.  iThe  deed  was  not  yoid>  but  Toidllble  at  mos^ 
only  as  to  her  or  her  heirsL  Cowper's  Rep.  201,  1  Watt'aRep. 
35^.  The  conyeyance  is  not  void,  but  the  gitotees  fail  to*  produce 
the  proper  kind  of  evidence  of  the  execution  of  it:  and  so  long  iu  the 
claiin'of  Mrs.  Scarrow  is  not  asi^erted,  the  whole  estate  passed- to  the 
grantees  in  those  deeds,  subject  only  to  her  right  of  reentry.  All- 
naft  on  Partition,  22 ;  Co.  Lit  170,  b.;  Preston  on  Abstracts  of  Title, 
vol.  L  page  334,  335;  2  Kenfs  Comu  133;  Glancey  on  Rights,  L61, 
102;  and  did  pass  to  them  as  of  their  dates.  Conceding  this^  right 
to  Mrs;  Scarrow,  or  her  heirs  after  her  death,  can  the  parties  to- those 
deeds  whose  exdcution  of  them  was  perfect,  deay  the'  validity  o£ 
theiir  acta,  and  take  advantagp  of  her  privilege?  Certainly  not. 
Though  the  deed  may^'be  voidable  as  to  her,  (which  we  deny,)  it  is 
valid  and  binding  upon  all  the  others;  and  theycannot pronounce 
it  invalid.  6  Cranch,  Rep.  88;  1  Kent's  Com.  414^  2  Sergeant  & 
Rawle,  383,  387,  390;  10  Sergeant  &  Rawle,  117;  1  Watts'  Rep. 
266.  If  the  other  parties  interested  in  this  partition  cannot  take  ad- 
vantage of  the  alleged  defect,  and  the  privilege  is  a  personal  one  to 
Bfrs.  Scarrow,  can  she  now  take  advantage  of  it?  A  recital  of  the 
(acts  on  the  record  is  a  solution  of  this  inquiry.  She  has  done  all  in 
her  power  to  confirm  the  estates  of  all  the  parties  in  interest  Con- 
firming a^  ^  of  the  legislature  of  Pennsylvania,  remedying  defectively 
acknowledged  instrument^,  are  not  uncommon.  10  Sergeant  & 
Rawle,  101;  Act  of  3d  April,  1826;  Statutes  of  Pennsylvania,  187, 
188. 

The  construction  given  to  those  rtatutes  uniformly  has  been,  not 
that  the  conveyance  was  void,  but  that  the  evidence  Was  defective  as 
to  its  execution.  And  suppose  the  fact  of  the  examination  actually 
to  have  taken  place,  but  hot  embodied  in  the  certificate  of  the  o£Bcer; 
the  deed  would. not  divest  the  right  of  the  feme  covert,  becausethe 
party  could  not  prove  by  any.  other  testimony  than  the  aeknowledg* 
ment  itself,  the  fact  of  its  having  actually  occurred.  When  the  le* 
gidature,  therefore,  dispense  with  that  form  of  proof,  the  title  is 
perfect  as  of  the  date  of  the  original  execution  of  the  iDStrument 
16  Sergeant  &  Rawle,  35;  1  Watts'  Rep,  330;  10  Peters'  Rep.  1. 

The  ratification  must  operate  as  a  divestiture  of  the  interest  of 
Mrs.  Scarrow,  by  relation  to  the  date  of  :the  deed  of  12th  March> 
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18d5;  or  the  plaintiffs  below,  defendants  in  error,  cannot  sustain  this 
suit  6  BiDney,  454^  Their  title  is  derived  through  these  deeds, 
an^  the  suit  instituted  two  years  before  the  ratification  of  Mrs. 
Scarrow;  and  if  by  relation,  it  'enables  them  to  sustain  this  suit, 
brdught  in  1830,  certainly  it  is  good  for  every  other  purpose.    . 

/The  argument  on  the  remaining  propositions,  is  omitted,  for  the 
r^^ns  already  stated. 

Mr.  Tilghman.and  Mr.  Anthony  for  the  defendant,  upon  the  ques* 
tions  presented  as  to  the  operation  of  the  deeds  of  partition,  argued: 

It  is  alleged  by  the  counsel  for  the  plaintiff  in  error,  that  it  is  not 
necessary  in  Pennsylvania  for  a  feme  covert  to  acknow.ledge  a  powo:  . 
of  attorney  to  make  partition,  under  the  act  of  Mth  of  February, 
1770,  of  lands  which  descended  to  her,  when  the  partition  is  equal; 
and  on  this  point  they  have  cited  Rhoads'  Appeal,  3  R^wle,  420,  de- 
cided March  SO,  1832. 

To  this  there  ore  several  satisfactory  answers.  The  first  is,  that 
the  question  does  not  arise  in  the  present  case. 

A  careful  examination  of  the  power  of  attorney,  dated  11th  Feb- 
ruary, 1811,  from  Christopher  Scarrow  and  Sarah  his  wife,  and  Eli- 
zabeth Ffearon,  to  Joseph  Cprwen,  John  Curwen,  and  John  Wilson, 
under  which  the  alleged  partition  was  made;  will  show  it  contained 
no  authority  to  them  to  make  either  a  partition  or  an  exchange. 

It  recites  that  they  and  their  brother,  and  the  children  of  William 
Fearon,  deceased,  are  the  next  of  kin  of  Joseph  Fearon,  their  de- 
ceased uncle^and  as  such,  <^they,  the  said  Christopher  Scarrow  and 
Sarah  his  wife  in  her  right,  and  Elizabeth  Fearon,  have  together, 
with  the  said  Joseph  Fearon,  their  said  brother,  and  the  children  of 
the  said  William  Fearon,  deceased,  become  seised  or  possessed  of,  or 
otherwise  well  entitled  to  divers  messuages,  lands,  tenements,  planta- 
tions, property  and  possessions  in  the  province  or  state  of  Pennsyl- 
vania aforesaid,  and  elsewhere  in  North  America  aforesaid,  late  the 
estate^of  the  said  Joseph  Fearon,  deceased,  and  all  other  the  estate 
and  effects  whatsoever,  which  he  the  said  Joseph  Fearon  died  posses- 
sed of,  in  certain  parts,  shares  and  proportions;  and  they,  the  said 
Christopher  Scarrow  and  Sarah  his  wife,  and  Elizabetli  Fearon,  being 
minded  and  desirous  to  procure  the  actual  seisure  and  possession  of 
their  said  respective  parts,  shares  and  proportions  of  the  said  messuages, 
lands,  tenenieots,  plantations,  properties  and  possessions,  and  to  sell 
and  depose  there<^f,  and  convert  the  same  into  money,  and  to  settle  the 
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aecountfl  and  aflairs  of  the  said-  Joseph  Fearon,  deceased:"  they 
then  proceed  to  constitute  the  said  Joseph  Curwen,*  John  Curwen  and 
John  Wilson,  jointly  and  severally,/^  as  their  attorneys  and  attorney, 
and  to  and  for  each  and  every  6f  their  use  and  benefit,  to  enter  into, 
along  with,  or  without  their  said  brother,  the  said  Joseph  Fearon,  and 
the  chil<lren  of  the  said  William  Fearon,  deceased,  and  take  possea: 
•ion  of  each  and  every  of  their  respective  part»,'8hares  and  interest 
of  and  in  all  and  singular  the  said  messuages,  lands,  tenements,  plan- 
tations, properties  Jind  possessions  in  any  part  of  North  America 
afpreaaid,  or  any  island  contiguoua  thereto,  wherein  or  whereto  the 
said  Christopher  Scarrow  and  Sarah  his  wife,  in  her  right,  and  Eliza- 
beth Fearon,  or  any  of  them  have  or  hath  any  estate*  right,  title  or 
interest,  as  two  of  the  next  of  kin  of  the  said  Joseph  Fearon,  de- 
ceased, or  otherwise  howsoever.    And  also  for  them  the  said  Chris- 
topher Scarrow,  and  Sarah  his  wife,  and  Elizabeth  Fearon,  and  in 
their  each  and  every  of  their  names,  or  in  the  names  of  them  the 
aaid  Joseph  Curwen,  John  Curwen  and  John  Wilson^  or  any  of  them, 
aa  their  or  any  of  their  attorney  b  of  attorney,  to  put  up  and  expose 
to  aale,  (along  with  or  without  the  consent  of  the  said  Joseph  Fear- 
on, their  said  brother,  and  the  children  of  the  said  William  Fearon, 
deceased,)  either  in  public  auction  or  by  private  contract,  as  they,^the 
4Mid  Joseph  GurWen,  John  Curwen,  and  John  Wilson,  or  any  of  tliem 
shall  thiqk  proper,  all  their,  and  each  and  every  of  their  respective 
shares,  parts  and  interests,  of,  and  in  all  and  singular  the  said  mea* 
suages,  lands,  tenements,  plantations,  properties  and  possessions,  with 
the  stock,  cattle,  implements,  tools,  utensils,  furniture,  effects  and 
•otb^r  things  thereto  belonging;  and  to  sell  and  contract,  aiid  agree  to 
sell,  theix,  and  each  and  every  of  their  estate,  right,  title,  share  and 
interest  of,  and  in  the  said  the  several  premises,  either  entire  or  in 
parcels,  to  such  person  or  persons,  and  his  or  their  heirs,  executors, 
administrators  and  assigns,  as  shall  contract  or  agree  to  become  pur- 
chaser or  purchasers  thereof,  or  any  part  or  parts  tliereof,  for  such 
price  or  prices  as  they  the  said  Joseph  Curwen,  John  Curwen  and 
John  Wil^jOn,  or  any  of  them  shall,  together  with  or  without  the  said 
Joseph  Fearon,  and  the^said  children  of  the  said  William  Fearon, 
think  proper  €&  accept  for  the  same.     And  in  pursuance  of  the  con- 
tracts to  be  made  for  the  sale  of  their  said  parts,  shares,  estates  and 
interests  respectively,  of  and  in  the  said  several  premises,  for  them, 
the  said  Christopher.  Scarrow  and  Sarah  his  wife,  and  Elizabeth 
Fearon,  and  each  and-every  of  them,  and  in  dieir  each  and  every  o^ 
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their  names  or  name,  or  in  their.  Or  any  of  tfieir  own  pfopen  names  or 
name,  as  their  attorneys  or  attorney,  and  as  thefr  and  each  and  every 
of  their  act  and  deed,  to  sign,  seal,  deliver  aiid  execute  aU  and  every 
sach  deeds,  conveyances,  iastruments  and  writings,  as  shall  or  may 
be.requisite^or  necessary  for  conveying  and  assuring  their  respective 
parts,  shares  and  interests  of,  and  in  tiie  said  several  premises;  and 
evexy  or  any  part  Or  parts  thereof  to  the  person  or  persons,  and  his 
or  their  heirs,  executors,  administrators  and  assigns,  who  shall  con- 
tract or  agree  for  the  purchase  thereof,'oV  of  any  part  thereof;  and  to 
receive  the  money  to  be  paid,  by  the  purchaser  or  poiirchasers  of  the 
said  several  premises,  or  any  part  or  parts  thereof.  And  on-  reodpt 
thereof,  for  them  the  said  Christopher  Scarrdw  and  Sarah  his  wifift, 
and  Elizabeth  Fearon,  and  each  and  every  of  them,  as  their  each  and 
every  of  their  attorneys  or  attorney  as  aforesaid,  to  sign,  «eal  or  de* 
liver  any  redeipts,  releases^or  other  acquittances  or  discharges,  for  ttie 
said  purchase  money;  and  also  for  them,  the  said  Christopher  Scar- 
row  and  Sarah  his  wife,  and  Elisabeth  Fearon,  and  in  their  each  and 
every  of  their  names  or  name,  or  in  the  names  o\  name  of  them,  the 
said  Joteph  Ciirweti,  John  Curwen  and  John.  Wilson,  or  any  of  them 
in  their  each  and  every  of  their  attorneys  or  attorney  as  aforesaid^to 
contract  for,  make,  do,  sign,  seal,  deliver  and  execute  all  and  every 
deed,  instrument,  writing,  contract,  receipt,  agreement,  matter  and 
thing. whatsoever,  which  shall  or  may  be  requisite  or  necessary  for 
completing  the  sales  and  conveyances  a^vementioned,  and  for  ao- 
complishing  the  several  purposes  aforesaid,  or  any  of  tfaem.'' 

In  all  this,  there  is  not  ft  trace  4>f  any  anthority  tamake  either  a 
partition  or  an  exchange^  The  parts,  shacres  and  proportiobs  were 
«uch  as  they  became  entitled  to,  together  with  their  brother,  and  the 
children  of  William  Fearon.  It  was  these  parts,  shares,  and  prepor- 
tions  that  the  attorneys  in  fact  were  to  take  possession  of,  and  to  a^ 
They  were  undivided  parts,  shares  and- proportions,  such  as  existed 
in  Sarah  Scarrow  and  Elizabefh  Fearon,  as  tenants  in  conimon 'with' 
the  other  heira  of  Joseph  Fearon,  at  the  date  of  the  powers  Sureiy> 
it  will  not  be  contend^,  that  the  attorneys  in  fact  were  to  take  pos- 
session of  a  portion  allotted  in  severalty  to  Sarah  Scarrow^  and  to 
hold  this  several  possession,  along  with  her  brother  and  the  heirs  of 
William  Fearon.    So  with  respect  to  the  sale. 

The  intention  was,  as  the  words  are,  to  confer  a  power  to  take 
possession  of,  and  to  sell  only  the  undivided  right    In  this  view,  all 
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U  intdligible  and  cobsiirtent;  and  in  no  other  way  can  the  interyen- 
tion  of  ^  brother,  and  the  heirs  of  William  Fearon  be  reconciled. 

The  word  partition,  or  exchange,  is  not  to  be  found  in  the  instro- 
ment;  yet  nothing  could  be  more  natural  than  to  use  the  word,  if  the 
thing  was  intended.  This  argument  derives  additional  strength  from 
the  fact,,  that  when,  on  the  85th  June,  1828,  Christopher  Scarv^^ 
and  wife  executed  a  power  of  attorney  to  Jacob  Pqx,  and  Nathaniel 
Nunnelly,  to  make  partition  of  the  estate  of  Joseph  Fearon,  the  ap- 
propriate words,  ^  partition  and  divide,"  are  repeatedly  used. 

There  might  be  excellent  reasons  why  the  two  Curw^ns  and  John 
Wilson  should  be  trusted  to  sell  an  undivided  right  in  this  estate, 
and  yet  ufii  be  trusted  to  make  a  division  of  it  The  property  was 
scattered  over  a  wide  jrange  in  Pennsylvania,  near  to  and  among  the 
Allej^iany  mountains.  A  part  of  it  was  in  Virginia.  The  attor* 
neys  in  fact  resided,  two  of  them  in  Philadelphia,  and  the  other 
within  twelve  miles  of  that  city.  Several  of  the  tenants  in  common 
lived  in  the  vicinity  of  the  ianda  in 'Lycoming  and  Centre  counties, 
Pennsyli^ia.  Under  these  circumstances,  the  information  possosed 
by  the  parties  oould  scarcely  be  equal;  and  it  certainly  was  prudent, 
at  that  time,  not  to  confer  a  power  to  make  partition. 

The  sale  authorized  by  this  power  was  for  money;  and  it  was 
only  on  the  execution  of  a  contract  and  receipt  of  the  money  undrr 
it,  that  the  attorneys  were  to  execute  any  release,  or  other- convey* 
ance^  The  release  e:ipecuted  by  them  was  withput  any  other  consi- 
deration than  a  quantity  of  land,  estimated  equal  in  .value  to  thai 
conveyed.  It  was  not  a. partition  either  in  law  or  in  fact;  but  a  pro- 
ceeding unwarranted  by  the  power^  attempting  to  divide  the  whole 
real  estate  into  but  two  parts,  when  there  were  nine  heirs;  without 
allotting  any  particular  purpart,  either  to  Mrs.  SeiCrrow  or  any  other 
heir. 

A  power  to  sell  does  not  authorize  a  partition.  1  Mad.  214;  2d 
Su^en  on  Powers,  506;  16th  voL  Law  Library,  273. 

Another  objection  to  the  instrument  called  a  partition,  ^ted  12th 
March,  1825,  is,  that  it  purports  to  be  executed  by  the  attorneys  in 
tkct  of  Elizabeth  Fearon.  Whereas  Elizabeth  Fearon  was  married 
to  Jacob  Fox,  in  the  year  1812;  and  in  1825  was  a  feme  covert,  and 
had  so  been  for  thirteen  years  before  ide  alleged  partition. 

Her  husband,  Jacob  Fox,  was,  in  1825,  tenant. by  the  curteqr,  at 
least,  initiate;  yet  he  is  no  party  to  the  instrument 
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As  marriage  is  equivalent  to  the  civil  death  of  theAirife;  we  submit 
that  neithex  Elizabeth  Fearon,  then  Fox,  nor  her  husbandy  was  bound 
by  the  release. 

For  these  reasons,  we  contend  that  the  power  of  attorney  of  the 
11th  February,  1811  never  authorized  any  partition;  and  Uiat  if  it 
dki  so,  still  it  was  not  well  executed^  If  either  of  these  points  is 
with  us,  the  qqestion  cannot,  in  this  case,  be  material;  which,  after 
the  decision  already  pronoun^d^  our  antagonists  again  endeavour  to 
brin^  into  doubt,  by  asserting  that  th^  real  property  of  a  married 
woman  may^  under  the  laws  of  Pennsylvania,  pass  under  a  power  of 
attorney  executed  by  her  in  England,  and  having  neither  a  private 
oxaminatioti,  or  ackhowledgment  of  any  kind,  before  a  judicial 
officer.  For  this  docl  ne,  they  found  themselves  ui>on  the  cases  of 
Rhoads's  Appeal>  3  Ra\  le,  420;  and  Tate  and  Wife  v.  Stooltzfoos, 
16  Serg.  &  filawle,  35;  tae  application  and  binding  effect  of  which 
we  will  proceed  to  discuss. 

As  the  case,  in  16  Serg.  &  Rawle,  35,  can  be  very  shortly  disposed 
of,  it' will  be  first  noticed.  It  decides  that  <<  the  omission  to  state,  in 
the.  certificate  the  acknowledgment  of  a  release  by  husband  and  wife, 
that  the  wife  was  separately  examined,  is  cured  by  the  act  of  3d 
of-  April,  1826.  The  land  .was  in  Lancaster  county,  Pennsylvania, 
and  an  acknowl^gmenf  of  the  release  was  made  by  the  husband  and 
wife,  on  the  28th  May,  1798,  before  an  associate  judge  of  the  court 
of  comnion  pleas  of  that  county.  This  act  of  3d  April,  1826,  will  be 
found  in  Purdon's  Digest,  5th  edition,  page  260,  261. .  It.was  a  re- 
trospective, and  rc^oactive  law.  Such  legislation  is  always  shorts 
sighted  and  weak;  in  policy,  and  sometimes  wicked  in  design,  as 
well  as  effect  Judge  Duncan,  in  delivering  the  opinion  of  the  court, 
admits,  ''that  the  retrospective  powers  of  this  act  Were  to  be  con- 
strued strictly;  and  that  every  law  of  this  nature  is  to  .be  construed 
with  strictness,  and  not  extended  by  equity  beyond  the  words  of  the 
statute,"  &c. 

Now,  bqth  the  preamble  and  the  enacting  clause  of  this  statute, 
apply  only  to  cases  where:  Ist.  There  has  been  an  acknowledg- 
ment-by  the  husband  and  wife.  In  the  present  instance,  there  was 
no  acknowledgment  whatever.  2d.'  The  acknowledgment  must  be 
<<  before  some  judge,  juf^tice  of  the  peace,  or  other  officer  authorized 
by  law  within  this  state,  or  an  officer  in  one  of  the  United  States,  to 
take  such  acknowledgment"  Id  the  present  instance,  the  power  of 
attorney  was  executed  without  the  United -^tes,  and  never  acknow- 
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ledged.    Thei^tfore,  both  the  retrospective  law,  and  the  deciaion,  fail 
to  affect  U8. 

Next,  aa  to  Rfaoads's  Apj^eal,  3  Rawle,  420.  That  caae  arose 
under  an  amicable  partition,  in  pals,  among  the  parties.  The  devisees 
agreed  that  certain  persons  named  by  them,  should  divide,  their  land 
for  themf  they  accordingly  went  on  it,  and  did  appraise  part^'^and 
divide  the  lanil,  and  allotted  to  each  devisee  ^is  purpart  The  seve- 
ral devisees  took  actual  possession  of  their  shares,  and  occupied,'  im- 
proved, and,  in  some  instances,  sold  their  parts.  In  delivering  the 
opinion  of  the  court,  judge  Rogers  says:  '^  When  we  couple  the 
words,  of  the  deed,  with  the  acts  of  the  parties,  in  taking  possession 
of  their  respective  proportions  in  the  agreement,  improving  and  sell- 
ing parts  of  the  same,  the  intention  cannot  be  mistaken :''  and  again, 
^<  in  partition  in  the  orphans'  court,  the  wife-  is  not  made  a  party; 
the  order  is  made  on  a  petition  by  the  husband,  and  in  right  of  his 
wife."    3Rawle,.436. 

By  referring  to  the  adjudicated  cases  in  Pennsylvania,  it  will  be 
seen  that  even  a  parol  gift  of  lands  by  a  father  to  his.  son,  is  good, 
when  possession  accompanies  and  follows,  and  when  improvements 
are  made  by  the  son  on  the  land,  in  consequence  of  th6  gift  It  is 
the  delivery  of  possession,  and  expenditure  of  money  or  labour  in 
consequence  of  the  giilt,  that  takes  it  out  of  the  statute  of  frauds. 
Stewart  v.  Stewart,  3  Watts,  253;  Eckert  v.  Eckert,  3  Penn.  Rep. 
332.  These  cases  review  the  doctrine  in  Ebert  v.  Wood,  1  Binn. 
216;  and  clearly  show  that  the  subsequent  separate  possession  and 
imprdvements  make  the  gift  valid,  and  take  it  out  of  the  act  for  pre- 
venting frauds  and -perjuries.  21st  March,  1775,  Purdon's  "Djj^est, 
408. 

Another  mode  in  which  married  women  may  make  partition,  is 
under  the  act  of  19th  April,  1794,  directing  the  descent  of  real  es- 
tate, sec  22;  and  in  case  the  property  cannot  be  divided,  it  may  be 
sold  under  the  act  of  2d  April,  1804,  and  thCis  the  wife  be  divested 
of  her  real  estate  by  proceedings  in  the  orphans'  court  This,  how- 
ever, is  a  matter  under  the  supervision  and  control  of  the  court;  who 
will,  as  far  as  possible,  protect  the  rights  and  interests  of  married 
women,  a*^'d.  prevent  any  undue  advantage  being  taken  of  their  de- 
pendent situation.  In  Watson  v.  Mercer,  6  Serg.  &  Rawle,  50, 
chief  justice  Gibspn  deprecates,  in  strong  language,  the  inefficiency 
of  our  laws  for  the  protection  of  the  property  of  femes  covert,  and 
says:  ^*  In  no  country  are  their  interests  and  estates  so  entirely  at 
Vol.  Xll  — 2  Z 
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the  merej  of  their  husbands,  ms  in  Pennsylranit;  mai  that,  it  i#  t^ 
policy  pf  the  law  to  narrow  the  field  of  this  controlling  infloenoe. 
The  hinAMind  has  power  to  obtain  her  pefaopal  estate^  not  only  frith- 
out  conditiony.bat,  in  some  instancy  by  means  of  &e  intestate  acts, 
even  to  tiim  her  real  into  personal  ^estate,  against  her  consent" 
This-  eyil  was,  however,  remedied  on  ^the  29th  March,  1632,  when 
the  legislative  of  Pennsylvania,  aware  of  the  injustice  and  oppressaon 
frequently  practised  on  married  women,  remo4eUed  the  orfdians* 
coiui'law,  and  secured  their  interests  in  real  estate  against  the  rapa- 
city of  unprincipled  husbands;  unless  they  freely  and  voluntarily  r^ 
linquished  them  before  a  judge  of  a  court  of  record,  in  the  abseaoe 
of  the  husband.    See  Purdon's  Digest,  788,  Partition,  sec,  48. 

In  1  Miles,  322,  Vidal  v.  Girard,  decided  September  10th,  1836, 
Judge  Jones  reiused  to  order  a  Writ  of  sale,  without  a  writ  de  par^ 
titione  fr^^ienda  after  a  judgment  ^quod  partitio  fiat;'^  although  the 
wives  and  dieir  husbands  should  file  an  agreement  to  that  effect  In 
that  case  he  explains  the  various  kinds  of  partition,  and  states  that 
where  jan  action  of  partition  is  resorted  to,  instead  of  a  deed  o  par- 
tition, or  o&er  conveyance,  they  must  pursue  tbe  act  relating  to  that 
action.  If  the  wife  convey  hy  deed  under  the  act  of  24th  February, 
1770,  it  must  be  acknowledged  in  a  pi^uliar  form.  Her  deed  is  void 
at  common  law;  and  in  England,  die  cap  only  convey  her  estate  by 
fine.  *She  cannot  appear  by  attorney,  but  must  Bfpe§T  in  person,  or 
by  ai\  attorney  appointed  by  her  husband;  and  in  conclusion^  die 
judge  refuses  to  Waive  any  proceedings  which  protect  the  wife  in  the 
enjoyment  of  her  real  estate. 

The  case  of  Peter  Rhoads's  Estate,  S  Rawle,  420,  may  have  been 
well  decided  as  to  the  partition  then  before  the  court  But  it  does 
not  apply  to  our  case  of  a  divirion  exclusively  by  deed,  where  a  part 
of  the  real  estate  belonged  to  a  married  woman  who  never  acknow- 
ledged the  power  under  which  it  was  made^.and  never  was  separately 
examined.  The  coimsel  in  that  case,  when  arguing  in  frivour  of  the 
partition,  find  themselves  compelled  to  admit,  that  if  ibA  partition  had 
been  unequal,  perhaps*  it  might  be  voidable  by  the  married  woman, 
though  not  void.  This  is  enough  for  our  purpose;  for  if  the  parti- 
tion in  May,  1828,  was  voidable  by  Mrs.  Scarrow,  when  Robert 
Quay  made  the  ofier  to  redeem;  he  had  an  interest  in  this  very  tract, 
5615,  which,  if  she  refused  to  sanction  th^  irregular  partition,  was 
common  property.  Now,  the  fact,  that  the  division  made  amo][^  tfie 
various  beirtf  of  Joseph  Fearon  was  an  equal  partition,  is  most  adroitly 
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tssomed  hy  tfae  pUmtiifl[  in  error.    Not  one  word  of  evidence  exiits 
to  pifove  it    When  did  it  becoqie  equal,  and  in  what  way?  Kot  until 
the  <8th  September^  183lt;  when  Mrs.  Scarrow^  In  legal  form,  ratified 
what  had  been  done. 

But  in  May,  1828,  ^ben  Quay  redeemed  the  land,  tiiere  wa»  no 
such'  equality  in  point  of  fact,  br  in  point  of  law^  .  In  fact  it  nerer 
.existed;  in 'law  it  did  not  exist  until  8th  September^  1832.  Until 
'that  date,  she  and  her  husband  never  knew  that  any  partition  or  at- 
tempt at  a  partition  had  ever  been  made.  There  does  not  exist  aAy 
evidence  to  showtl^ey  had  such  knowledge.  There  is  direct  and 
dear  proof  to  the  contrary,  so  late  as  the  25th  June,  1828,  which  was 
about  a  month  after  Quay  redeetAed  the  premises  in  dispute.  For, 
in  die  poiiirer  of  attorney  of  that  date,  from  Christopher  Scarrow 
and  Sarah  his  wife  to  Fox  and  Nunnelly,  they  authorize  their  said 
attorneys  ^  to  make  partition  and  division  of  the  whole  of  the  said 
messilages,  lands,  tenemeints,  plantations,- properties,  possessions  and' 
premises,  late  of  the  said  Joseph  Fearon,  deceased,  unto,  betwe^  and 
limong  the  ^d  Joseph  Fearon,  (her  brother)  die  children  bf  the  Aaid . 
William  Fearon,  deceased,  Jacob  Fox  and  EUzabeth  his  wife,  and  the 
said  Christopher  Scarrow  and  Sarah  his  wife^^'  That  is,  to  divide  a// 
the  property  among  <i//  the  heirs.  This  important  fact  is  noticed  in 
•the  opinion  of  the  Court,  10  Peters,  21, 22. 

Without  pursuing  the  argument  further,  it  is  sufficient  to  remark, 
that  the  case  reported  in  3  Rawle,  420,  is.  essentially  different  from 
the  present;  inasmuch  as  the  former  was  a  partition  in  paifl^  and  the 
latter  a  partition  by  deed. 

Although  the  counsel  for  the  plaintiff  in  error,  allej^  that  the  power 
of'  attorney  from  C.  Scarrow  and  wife,  and  Elizabeth  Fearon^  to  John 
Curwen  and  John  Wilson,  gave  them  authority  to  make  and  execute 
deeds  of  partition;  yet,  as  before  stated,  pn  examination  it  will  be 
found  that  there  was  not  a  syllable  said  about  partition  therein,  nor 
was  .there  any  separate  examination  of  the  wife  of  C.  Scarrow.  In 
pursuance  of  this  supposed  authority,  Curwen  and  Wilson,  as  well  as 
the  heirs  of  William  Fearon,  proceed  to  6x;ecute  deeds  of  release,  in 
March,  1825;  and  recite  that  ^*  in  consideration  of  a  quantity  of  land 
to  be  conveyed  by  a  like  release,  they  have  ^inised,  released",  and 
for  ever  quit  claimed ''the  lands,  therein  mentioned;  tfius  demon- 
strating that  a  deed  of  release  was  the  kind  of  conveyance,  or  as- 
surance, by  which  the  partition  was  .intended  to  be  carried  into  effect 

The  act  of  24th  February,  1770,  section  2,  declares  that  op  grant, 
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bargain  and  sale,  lease,  release,  feoffment,  deed,  conveyance,  or  ( 
ranee  in  the  law  whatsoever,  shall  be  good  and'valid  to  pass  the  wife's 
estate,  unless  she  is  examined  separate  and  apart  from  her  husband. 
If,  then,  it  be  absolutely  necessary  to  have  the  separate  examination 
of  the  wife  in  all  deeds,  releases,  conveyances,  and  assi^rances  what- 
soever^ in  order  to  divest  her  interest,  can  it  for  a  monient  be  urged 
that  a  power  of  attorney,  wherein  a  married  woman  authorizes  a 
person  to  release,  convey,  and  assure  her  lands,  requires  no  such  exa- 
mination :  or  in  other  words,  that  she  cannot  herself  convey  her  laBd, 
except  by  an  acknowledgment  in  a  peculiar  form,  specially  provided 
to  guard  and  protect  her  rights;  but  if  she  joins  her  husband  in  a 
power  of  attorney  to  a  third  person,  no  such  acknowledgment  is  ne- 
cessary; and  that  the  third  person  can  ^remise,  release,  and  for  c^ver 
quit  claim,"  all  her  estate,  aiid  it  will  be  binding  on  her  to  all  intentu 
and  purposes?    It  is  only  necessary  to  state  such  a  proposition,  to  ex- 
pose its  fallacy.    Can  it  even  be  pretended  that  the  indentures  given 
in  evidence  are  not  such  kinds  of  conveyance  as  are  mentioned  in  the 
act  of  24th  February,  1 770  ?  A  deed  is  a  writing  sealed  and  delivered 
by  the  parties.    Releases  are  a  discharge  or  co/iveyance  of  a  man's 
right  in  lands  or  tenements  to  another,' who  hath  some  former  estate 
or  possession ;  the-  words  generally  used  therein  are  "  remised,  re- 
' leased,  and  for  ever  quit  claimed"  (precisely  the  words  used  in  the 
Fearon  deeds).    When  one  of  two  coparceners  releaseth  all  her  right 
to  the  other,  this  passeth  the  Ceo  simple  of  the  whole.  2  Blk.  Com.  324. 
And  even  if  the  gentlemen  opposed  to  us  call  it  a  partition,  it  is 
that  kind  of  partition  by  deed,  n^entioned  in  2  Black.  Com.  323 ; 
which  says,  that  it  is  necessary  ^  that  they  all  mutually  convey  and 
assure  to  each  other"  the  several  estates  which  they  are  to  take  and 
enjoy  separately;  and  not  a  partition  in  pais,  by  going  on  the  land 
and  amicably  dividing  it,  and  each  party  taking  possession  of  his 
proportion,  living  on  it,  cultivating  and  improving  it     In  the  case  of 
Rhoads's  appeal,  the  feme  covert  did  not  complain  of  any  unfairness 
or  inequality  in  the  partition.     It  was  equal  and  just,  and  was  at- 
tempted to  be  set  aside.by  others,  in  hostility  to  her  interest,  and  when 
she  acquiesced  therein;  but  in  the  present  case,  the  object  of  the  re- 
demption on  behalf  of  the  heirs  of  Joseph  Fearon,  deceased,  was  to 
preserve  and  protect  the  rights  of  each  and  every  heir;  and  to  pre- 
vent a  part  of  the  estate  from  going  into  the  hands  of  a  stranger  for 
a  mere  nominal  consideration;  and  thus  compelling  all  the  heirs, 
amonir  whom  was  Mrs.  Scarrow,  a  feme  covert,  to  owelty  of  partition. 
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as  the  incumbrance  was  on  the  land  when  the  diyision  was  consum- 
mated.   Burd  V.  Semple,  9  S.  &  R.  109—114;  Co.  Littleton,  174,  c; 
7  Bac.  Abr.  231. 

This  doctrine  is  examined  in  Feather  v.  Stochecker,  3  Pcnn.  Rep. 
505,  in  which  it  is  said'  that  ^^  every  exchange  implies  a  warranty. 
If  a  stranger  enter  into  the  purpart  allotted  to  a  coparcener,  by  an 
older  title,  she  may  enter  with  the  other  and  compel  her  tu  make  a 
new  partition."  Idem.  508. 

And  in  Oratz  v.  Gratz,  4  Rawle,  435,  the  court  say,  "  thei-e  must 
be  a  complete  reciprocity  of  obligation,  benefit  and  effect,  arising  from 
the  agreement;  otherwise  it  will  not  be  binding  on  either.  In  parti- 
tion, to  pass  the  resj[)ectiye  shares,  it  must  be  done  by  executing  mutual 
releases,  so  as  to  conclude  the  parties  from  asserting  their  former 
rights.''     Idem.  437. 

It,  however,  is  said,  that  nobody  but  Mrs.  Scarrow  could  take  ad* 
vantage  of  this  dhtect  in  the  acknowledgment  of  the  deed  of  release; 
and  that  as  she  was  a  married  woman  having  no  power  to  act,  nor 
any  privilege  on  account  of  her  coverture,  after  two  years  the  title 
of  the  purchaser  became  absolute.  Let  us  ask,  of  whaL  use  to  her 
\^\ild  be  the  avoidance  of  the  partition  long  after  the  title  of  the 
purchaser  at  treasurer's  sale  was  consummated?  She  might  demand 
a  new  division,  because  her  portion  of  the  estate  had  been  taken 
away  by  a  sale  for  taxes,  which  were  a  lien  thereon  before  the 
division;  but  she  and  all  the  other  heirs  would  thus  equally  lose  their 
proportion  so  sold,  and  each  heir  would  therefore  be  equally  inte- 
resfeft  in  its  redemption. 

In  10  Peters,  22,  Mr.  Justice  Baldwin^^in  delivering  the  opinion  of 
the  Court  in  this  case,  (the  facts  of  which  have  hot  been  altered,) 
says :  "  It  is-  perfectly  clear,  that  till  the  consummation  of  the'  par- 
tition in  1832,  Quay  and  wife  held  an  undivided  interest  in  the  land 
in  question,  as  owners  thereof  in  common  witli  the  other  heirs  of 
Joseph  Fearon."  But  the  counsel  for  the  plaintiff  in  error  say,  the 
Court  were  wrong,  and  their  judgment  is  erroneous.  Let  us  then 
inquire  when  Mrs.  Scarrow  first  executed  the  power  of  attorney  to 
Nathaniel  Nunnelly,  not  when  she  acknowledged  it  It  appears  by 
the  power  of  attorney  from  C.  Scarrow  and  wife  to  Nunnelly,  that 
it  was  only  signed  and  sealed  by  them  on  the  25th  June,  1828,  as 
their  act  and  deed.  Sd  that  the  redemption  was  made  by 'Quay 
more  than*  a  month  before  they  ever  signed,  or  in  aity  manner  exe- 
cuted tlie  power  of  attorney;  and  if  the  private  and  separate  acknow- 
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ledgment  of  Mrs.  Searrow  were  not  indi^pezua^ley  it  most  eertsinlj 
required,  that  she  should  Ildow  of  and  -  assent  to  die  agreement  to 
divide  the  estate,  before  it  could  be~  legally  iiiyidedj  and  that  no  fict 
of  hers  in  signing  the  power  of  attorney,  to  Nunnelly.  afber  Quay 
had  redeemed  the  land,  could  have  a  retrospective  effect,  and  make 
this  act  of  no  validity.  If  then  the  power  of  Searrow  and  wife  and 
Elizabeth  Fearoh  to  Curwen  and  Wilson,  was  of  no  avail,  or  was 
superseded  or  annulled  by  tlie  subsequent  marriage  of  Elizabeth 
Fearbn.to  Jacob  Fox,  in  1812,  thirteeii  years  before  they  acted 
under  it,  there  can  be  no  further  question  as  to  Quay's  right  to 
redeem. 

But  it  is  said,  that  Fox  disclaimed  the  interference  of  Quay,  and 
approved  of  the  conduct  of  the  treasurer  in  his  refusal  of  the  tender 
made  by  his  «on  for  him.  To  this  proposition  we  would,  reply,  that 
if  Quay  had  an  interest  in  the  land,  it  is  of  no  consequence  what- 
ever whether  Fox  assented  or  diluted  to  the  redemption,  tie  was 
Only  tenant  by  the  curtesy  of  his  wife's  real  estate,  and  his  interest 
in  unimproved  land  was  trifling.  And  as  remarked  by  us  in  the 
former  argument  of  this  cause,  10  Peters,  14,  15,  if  none  but  the 
husband  could  redeem  for  his  wife^  the  acts  of  assembly  for  the  pro- 
tection of  the  real  estate  of  married  women>  wquld  prove  a  mere 
mockery^  so  far  as  relates  to  unseated  lands. 

But  the  dissent  of  Fox,  of  which  the  counsel  for  plaintiff  speak, 
was  after  'the  two  years  had  expired;  and  the  evidence  clearly 
shows  that  neither  Fox  nor  his  wife  had  any  knowledge  of  Quay's, 
offer  to  redeem,  within  two  years  after  the  sale.  The  treasurer 
(Harris)  says  that  in  the  fall  of  1828,  the  last  of  September  or  the 
first  of  October^  two  years  and  four  months  aft;er  the  sale^  he  saw 
Jacob  Fox  in  Lycoming  county,  and  be  told  him  that  Quay  had  sent 
down  an  order  to  redeem  the  tract  of  land  that  Mr.  Hepburn  had 
bought,  and  that  he  had  refused  to  take  the  redemption.  Fox  told 
him  he  had  done  perfectly  right,  that  Quay  was  not  the  owner  of 
the  land,  had  no  right  to  redeem — ^wanted  to  steal  timber — ^Mr.  Hep- 
burn had  treated  him  like  a  gentleman.  By  referring  to  the  testi- 
mony of  Jacob  Fox,  it  will  be  seen  by  the  Court,  that  he  derived 
his  information,  about  Quay's  wish  to  steal  the  timber,  from  A.  D. 
Hepburn,  and  that  this  caused  him  to  use  the  language  about  Quay, 
which  he  did  to  Mr.  Harris;  but  when  he  found  that  instead  of  losing 
a  little  timber  by  the  redemption  of  Quay,  Hepburn's  gentlemanly 
treatment  was  calciilated  to  deprive  him  and  his  wife  of  both  timber 
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and  Itndy  be  at  once  ^  adopted  and  ratified  Quay's  act  as  saying  ihe 
land  for  him." 

If,  then,  the  dissent  of  Fox,  under  any  circumstances,  would  avail 
Mr.  H^bum,  it  dearly  appears  that  as  soon  as  he  understood  the 
situation  of  the  tract,  and  that  Hepburn's  attempt  to  prejudice  him 
against  Quay  was  merely,  that  he  might  hold  the  land  himself,  he 
immediately  ratifies  and  confirms  the  acts  of  Quay  as  far  as  w^  then 
in  his  power;  and  if  the  testimony  of  Fox  is  to  be  relied  on,  it 
proves  too  much  for  the  plaintiff  in  error,  a^  it  proves  that  Hepburn 
agreed  to  relinquish  the  land. 

The  counsel  for  plaintiff  in,  error,  urge  that  Quay  and"  wife,  as 
well  as  Fox  and  wife,  are  estopped  from  questioning  the  validity  of 
the  partition  of  1805,  b^  their  executing  the  several  deeds  given  in 
evidence. 

To  this  point  we  say,  whether  they  were  estopped, firom  ^question- 
ing the  validity  of  the  partition,  is  not  the  matter  in  conti^versy,  but 
whether  they  were  estopped  from  saving  a  portion  of  the  land  from 
loss  and  forfeiture,  on  account  of  the  non-payment  of  the  taxes  due 
before  partition  was  made. 

The  county  tai  was  assessed  prior,  to  the  1st  of  February,  1825. 
The  road  tax  was  assessed  on  the  29th  April,  1825.  R.  Quay  ac- 
knowledged the  deed  of  release  on  the  26th  March,  1825,  which  was 
nearly  two  months  after  the  county  tax  of  ninety-five  c^ts  was  due, 
for  which  the  land  was  sold  on  the  12th  June,  1826.  This  tax  lyas 
an  incumbrance  on  the  land,  and  any  of  the  heirs  had  a  perfect  right 
to  pay  it  before  the  sale,  and  to  redeem  th^  land  after  the  sale,  to 
prevent  a  forfeiture;  so  that  if  Quay  had  divested  all  his  interest  by 
his  deed  of  26th  March,  1825,  yet  it  did  not  divest  him  of  the  right 
to  redeem  the  land  from  a  sale  which  was  caused  by  his  neglect  sis 
well  as  that  of  his  co-tenants,  to  pay  the  taxes  due  before  the  re* 
lease,  on  the  very  land  of  which  he  waa  joint  owner. 

There  are  three  kinds  of  partition  in  Pennsylvania:  1st  A  par- 
tition in  pais,  by  going  on  the  land  and  setting  off  to  each  i>arty  his 
respective  portion,  and  takinjp;  possession,  occupying  and  holding  it 
in  severalty,  as  was  done  in  Rhoads's  Appeal,  3  Rawle.  2d.  A  par- 
tition by  virtue  of  proceedings  in  court>  as  by  writ  of  piirtition,  in 
the  common  pleas,  or  by  inquest  in  the  orphans'  court:  ^d,  Sdly, 
a  partition  by  deed,  wherein  the  parties  grant,  assure  and  convey 
to  each  other  their  several  respective  purparts  of  the  estate  to  be 
held  in  severalty.    It  cannot  be  pretended  that  the  case  before  us  Is 


Digitized  by 


Google 


368  SUPREME  COURT. 

[Uepburn  ▼.  DabQii.J 
embraced  within  either  of  the  two  first  named  modes  of  partition. 
The  heirs  of  the  two  branches  had  no  intercourse.  So  little  did 
they  know  of  each  other,  that  although  Elizabeth  Feaoron  married 
Jacob  Fox  in  L812,  none  of  the  heirs  of  Mrs.  Fearon  appear  to  have 
known  it  in  March,  1325^  when  the  deeds  of  release  were  executed. 

William  Fearon,  one  of  the  heirs,  swears,^  that  no  division  had 
ever  been  made  of  the  estate  of  Joseph '  Fearon  previous  to  those 
writings  in  1825:  he  says,  ^'I  mean  the  deeds  of  March,  1825. 
Both  branches  were  never  got  together  .on  the  ground  and  made  a 
division.  There  never  was  a  parol  division  of  these  lands  between 
the  two  branches;  there  never  was  a.  division  by  word  of  mouth 
that  I  know  of;  never  any  other  divisipn  than  the  ope  set  forth  in 
the  deeds  of  March,  1825.     The  tract,  No.  5615, 1  never  saw  "  , 

And  Joseph  F^  Quay,  say^  that  Jacob  Fox  and  wife  never  had 
actual  possession  of  No.  5615.  His  wife  never  saw  it  C.  Scar- 
row  and.  wife  never  had  actual  possession  of  any  of  the  Fearon 
lands.    They  were  never  in  America. 

A  partition  in  pais  is,  therefore,  out  of  the  question;  and  th^re  is 
no  pretence  of  any  proceedings  in  partition  in  either  the  common 
pleas  or  orphans'  court.  It  irresistibly  follows  that  it  is  a  partition 
by  deed;  and  the  Supreme  Court  in  this  cause  say,  10  Peters,  20: 
"There  must  be  such  acceptance  of  a  deed,  or  partition,  as  would 
amount  to  an  estoppel,  before  the  estate  can  be  held  in  severalty;" 
and  page  20,  "  that  there  was  a  fatal  objection  to  th%  power  of  at- 
torney, as  there  was  no  separate  examination  of  Mis.  Scarrow,  or 
any  acknowledgment  by  her:'''  and  let  us  again  remark,  that  the 
power  of  Scarrow'.  and  wife  to  Curwen  and  Wilson,  is  in  the  same 
predicament,  and  therefore,  in  the  language  of  the  Court,  (page  22,) 
**  gave  no  authority  to  affect  Mrs.  Scarrow's  real  estate  till  the  deed 
of  confirmition,  of  8th  September,  1832;"  and  until  that  period, 
"  the  partition  was  in  fieri,  and  the  estate  remained  undivided." 

Mr.  Potter,  iTor  the  plaintift  m  error,  presented  the  foUowmg 
printed  argument,  on  the  points  decided  by  the  court: 

The  first  point,  to  which  I  respectfully  call  the  attention  of  the 
Court,  is,  what  was  the  situation  of  Ihe  title,  to  the  land  in  contro- 
versy, on  the  —  of  May,  1828,  wlien  the  alleged  offer  to  redeem,  by 
Robert  Quay,  was  made;  and  what  interest,  if  any,  had  he  at  that 
period  in  the  Idtids,  which  entitled  him  to  the  possession,  or  gave 
him  a  right  of  entry  of  the  whole  or  any  part  thereof? 
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In  1810^  on  the  death  of  Joseph  Fearon,  the  patentee,  the  estate, 
of  Which  this  tract  constituted  a  part,  descended,  by  the  laws  of 
Pennsylvania,  to  his  heirs  and  legal  representatives,'  who  were  the 
children  of  his  two  brothers,  Abel  and  William,  both  dead,  in  the 
lifetime  of  the  said  Joseph.     The- children  of  Abel,  who' survived 
at  the  death  of  Joseph,  who  took  a  moiety  of  the  estate  by  descent, 
Were  Joseph,  Sarah,  intermarried  with  C.  Scarrow,  and  Elizabeth, 
who  afterwards  married  Jacob  Fox.     The  children  of  William  were 
John,  since  deceased,  William  and  James  ^  Sarah  intermarried  with 
Robert  Quay,  and  Nancy  intermarried  with  Samuel  Brown^  who 
took  the  other  moiety.     On  the  11th  of  Kebruary,  1811,  Scarrow 
and  wife,  and  Elizabeth  Fearon,  executed,  in  England,  letters  of 
attorney  to  John  Wilsoti  and  otliers.     In  1812,  Elizabeth  Feak-on 
married  Jacob  Fox,  in  England:  and  from  that  period  up  to  1825, 
Scarrow  and  wife  and  Fox  and  wife,  wrote  letters  to  their  attorney 
in  fact,  Wilson,  requesting  a  divison  of  the  estate  between  the  two 
branches  of  the  Fearon  family;  and  in  1825,  it.  is  proved,  that 
Jose|>h  M.  Fox,  esq.,  "was  authorized  to  divide  the  land/'  by  the 
heirs  of  Abel  Fearon;  on  the  ll^th  of  March,  1825,  a  deed  of  release 
and  partition  was  executed  by  Joseph  Fearon  and  Scarrow  and  wife, 
and  Elizabeth  Fearon,  now  Fox,  by  their  attorneys  in  fact,  Wilson 
and  Curwen,  to  Robert  Quay  and  others,  the  children  of  William 
Fearon,  deceased;  this  deed,  and  all  the  patents  and  title  papers  for 
the  whole  estate,  was  taken  by  Joseph  M.  Fox,  esq.,  and  carried  to. 
the  house  of  William  Fearon,  with  the  deed  of  the  25th  March, 
1825,  from  R.  Quay,  et  al.  to  C.  Scarrow,  et  al.,  which  wa»  then 
executed  by  the  representatives  of  William,  and  the  respective  deeda 
were  mutually  delivered,  the  title  papers  divided,  and  each  family 
received  the  titles  for  the  respective  tracts  of  laoda  allotted  them. 
After  these  deeds  were  delivered,  the  heirs  of  each  branch  took 
possession  of  the  lands,  cultivf«ted  them,  and  paid  the  taxes  assessed 
on  the  wild  lands  allotted  them.    The  respective  heirs  sold,  released 
ahd  conveyed  land  in  pursuance  of  the  deeds  of  partition;  as  will 
appear  by  reference  to  the  deeds  upoji  record. 

Jacob  Fox  and  wife  having  emigrated  to  Pennsylvania,  on  the 
I34h  November,  1827,  they,  in  conjunction  with  Joseph  Fearon  and 
Scarrow  and  wife,  by  their  attorney,  Nathaniel  Nunnelly,  made  a 
deed  of  partition,  tripartite,  of  the  ^ands  fully  allotted  them  by  the 
deed  oF  th^  25th  March,  1825.  This  deed  fully  recognised  and  re- 
cited the  deed  and  confirmed  the  partition  then  made.  Thus  stood 
Vol.  XII.— 3  A 
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the  ^ghtfl  of  the  parties  in  Maj,  1888.  In  March,  1887,  the  trea- 
surer of  Lycoming,  county,  Mr.  Harris,  informed  Mr.  James  Fe^roiiy 
the  brother  of  Mrs.  Fox,  of  the  sale  of  the  tract  in  question,  and' of 
the  necessity  of  its  redemption;  and  in  February,  1828,  about  the 
first  wtek,  the  treasurer  was  again  in  Philadelphia,  and  met  Mr. 
Fox,  and  Nunnelly,  the  attorney  of  Scarrow  and  wife,  and  informed 
them  fully  of  the  situation  of  this  trac^  and  advised  them  to  redeem, 
and  communicated  to  Fox,  the  claimant  «nd  owner  of  this  tract,  that 
Robert  Quay,  esq.  pretended  to  hare  an  interest  in  all  those  lands. 
The  reply  was,  <<that  Quay  had  nothing  to  do  witl\them  that  were 
marked  as  his.''  Thus  the  facts  are  up  to  1828.  Did  Quay  claim  to 
have  an  estate  or  interest  in  the  land  at  the  time  of  the  tender^  or 
did  he  claim  to  be  an  agent  of  the  owner?  The  testimony  is  full,  clear 
and  unquestionable,  that  he  did  not  affect,  or  pretend  to  have  a  scin- 
tilla of  interest  in  this  tract,  subsequent  to  the  delivery  of  the  deeds 
of  partition  of  1825.  He  swears  it  expressly  himself;  his  son,  J.  F. 
Quay,  and  Mr.  McDonald,  conclusively  prove  it;  nor  is  there  or  can 
there  be  any  allegajtion  of  agency.  Thus  we  have  the  ooncurreAt 
declaration  of  Fox,  under  whom  the  plaintifls  below  claim  title,  and 
of  Quay;  that  Quay  had  no  right  to  this  land.  Has  the  law  cast 
upon  him,  by  its  operation,  a  right  to  the  occupancy  of  thtf  land,  and 
a  right  of  entry  into  this  trapt,  of  which  he  was  ignoraht?  Two 
positions  present  themselves.  1.  Were  tbfi.  deeds  of  1825,  making' 
partition  valid,  and  binding  on  Robert  Quay  and  wife  at  this  date? 
2.  Or  did  the  ratification  thereof,  by  relation  of  law,  create  a  dives- 
ture  of  the  estate  of  Mrs.  Scarrow,  at  the  date  of  the  deed  of  the  12t)l 
March,  1825? 

The  deed  executed  by  the  representatives  of  William  Feardn, 
among  whom  were  Quay  and  wife,  was  perfect  in  all  its  parts;  its 
execution  was  in  strict  compliance  with  the  acts  of  the  legislature  of 
Pennsylvania,  relative  to  the  acknowledgment  and  probate  of  deedsf 
it  contained  the  acknowledgment  of  the  receipt  of  a  full  and  legal 
consideration  for  its  execution  and  delivery:  and  on  the  day  it 
bears  date,  was  delivered  to  the  acknowledged  and  recognised  agent 
of  the  parties,  to  whom^the  conveyance  was  made.  A 'party  cannot 
pronounce  his  own  deed  invalid,  whatever  cause  be  assigned  for  its 
invalidity.  1  Kent's  Com.  4M;  Fletcher  v.  Peck,  6  Cranch,  88. 
Under  the  facts  disclosed  on  the  recprd,  could  Quay  and  wife,  even 
if  they  were  desirous  to  do  so,  impugn  the  deed  of  March,  1825? 
Not  a  solitary  individual,  interested  in  the  estate  in  1825,  or  since, 
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«^7er  wished  tQ  destroj  or  hivalidate  tbe  deeds  of  partition.  For  a 
iq>eeial  ol]ject^and  ibr  a  limited  purpose,  stranger^  who  parchased 
with  fall  notice  of  the 'title  of  the  defendant  below,  now  assail  and 
endeavour  to  overthrow  the  tide  of  the  defendant;  but  to  preserve 
the  partition  of  1825,  valid  as  to  themselves,  and  avoid  it  by  destroy* 
ing  a  link  in  the  chain  ^of  their  own  tide,  to  divest  the  estate  of  the 
plaintiff  in  error. 

CpUld  ^uay  and  wife  have  recovered  any  part  or  portion  of  this 
tract  of  land  in  ejectment  since  1885?  The  deed  then  executed  and 
delivered  by  them  woqld  liave  been  a  perfect  estoppel  to  the  suit 
On  its  production,  no  court  would  have  suffered  a  recovery  to  have 
been  had  in  their  favour.  A  person  who  is  entided,  either  in  law  or 
^  equity,  to  the  possession  or  enjoyment  of  land,  or  has  an  estate  in  it, 
can  enforce  that  right  at  law;  otherwise  he  lyould  have  a  right  vfith- 
aUt.a  remedy.  If  Quay  and  wife  had  no  right  which  could  be 
enforced  by  action,  on  what  principle  can  he  redeem  ?  The  provision 
Is,  *^  If  tbe  owner,  or  owners  of  land,  sold  as  aforesaid,  shall  make  or 
cause  ,to  be  made,  within  two  years  after  such  sale,  anr  offer  or  legal 
tender,  &c.''  See  4th  sect  of  the  act  of  1815.  Throughout,  die 
whole  act  speaks  of  the  "owner  or  owners."  The  act  of  1804, 
in  the  2d  sect  makes  it  the  duty  of  the  treasurer  to  take  from  the 
pqrdiaser  or  purbhasera,  bonds  "/or  any  surplus  money  that  may 
remain  after  satisfying  and  paying  the  taxes  and  costs.''*  For  Whose 
use?  For  that  of  "  the  owner  or  owners  of  the  land  at  the  .time  of 
nlpy  or  their  tieirs  or  assigns,  or  their  legal  representatives.''  If  this 
tra/ct  had  been  sold  for  several  hundred  dollars  beyond  the  taxes  due, 
and.  costs;  and  a  bond  had  been  taken  from  the  purchaser;  who 
would  have. b^n  entided  to  the  money?  Quay?  Unquestioni^bly 
not  Cauld  he  have  released  the  bond,  and  discharged  the  purchaser 
from  his  liability  to  the  owner  ?  It  is  conceived  he  could  not:  that 
a  receipt  by  him,  for  payment  of  the  money,  would  have  been  no 
bar  to  a  recovery  by  Fox  and  wife,  or  their  assigns,  on  the  produe* 
tion  of  the  evidence  on  this  record. .  If  these  positions  be  correct, 
then,  a  fortiori,  he  had  no  legal  or.  equitable  estate  that  would  autho- 
rize her  to  redeem. 

Now,  as  to  Mrs.  Scarrow;  how  was  and  is  she  situated  in  relation 
to  this  question:!  It  is  not  her,  or  {my  person  claiming  under  her, 
diat  impeaches  the  validity  of  the  deed  of  partition  of  the  12th 
March,  1825.  Have^strangers  a  right  to  do  il?  or  can  others,  con- 
trary to  her  wishes,  and  against  her  consent,  render  null  and  void. 
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and  hold  in  fieri,  a  partition  confirmed  and  conaummated  bj  her? 
The  letters  of  attorney,  of  1811,  were  not  acknowledged  by  Mra. 
Scarrow,  in  pursuance  of  the  directions  of  the  act  of  24th  FebraaFy, 
1770,  to  sell  and  convey  lands  in  Pennsylvania,  belonging  to  a  feme 
covert;  it  was  necessary  to  have  the  separate  examination,  etc*  of  the 
wife,,atid  that  set  out  in  the  certificate  by  the  proper  o£Bcer.    This 
certificate  constituted  no  part  of  the  instrument,  and  is  but  the  evi- 
dence of  its  execution.     The  instrument  was  perfect  without  it;  but 
before  a  court  of  law  could  receive  it  in  evidence,  the  probate  must 
be  perfect     It  is  immaterial  when  the  probate  was  made,  whether  at 
the  date  and  delivery  of  the  deed,  or  years  subsequent  thereto. 
When  made,  the  deed  took  efiect  as  of  it^  date. 
The  cases  cited  fully  sustain  these  positions. 
The  case  of  Rhoads's  Appeal,  3  Rawle,  420,  decides  the  very  point, 
that  an  acknowledgment  by  a  wife  is  not  necessary  to  authorize  par^ 
tition  to  be  made  of  lands  which  descend  under  the  intestate  law^ 
in  Pennsylvania.     I  would  respectfully  refer  your  honours  to  thif 
case,  as  the  very  point  was  made  and  elaborately  discussed.     It  has 
become  a  rule  of  property,  upon  which  many  valuable  estates  de^ 
pend,  and  will  not  be  lightly  disturbed.     It  is  a  construction  given 
to  a  local  statute,  by  the  highest  judicial  authority  of  the  state.    In 
addition  to  this  persuasive  reason  for.  adherence  to  the  principle  de- 
cided in  this  case,  I  would  respectfully  submit,  that  it  ia  not  void  of 
support  on  common  law  prinaiples.     By  statute,  those  who  hold  land 
by  descent  in  Pennsylvania  are  called  ^<  tenants  in  common;'^  but  by 
the  incidents  of  the  tenure,  they  approximate  to  an  estate  of  copar- 
cenary at  common  law.     In  Long  v.  Long,  1  Watts'  Rep.  269,  the 
supreme  court  of  Pennsylvania  clothed  these  estates  with  the  inci- 
dents of  coparcenary.    At  common  law,  estates  of  tenantsin  common 
are  acquired  by  purchase;  and  livery  of  seisin,  etc  accompanies 
them.     Coparcenaries  acquire  titl6  by  descent,  and  have  a  unity  of 
interest,  title,  and  possession.     It  is  not  necessary  to  levy  a  fine,  or 
suffer  a  common  recovery,  to  vest  the  estate  of  a  coparcener,  in  par- 
tition-; and  the  same  rule  is  applicable  to  estates  acquired  by  descent 
in  Pennsylvania.     Partition  between  coprrceners  does  not  conBtitute 
a  conveyance,  nor  does  it  pass  the  land  by  a  fresb  investiture  of  ^e 
seisin.     It  only  adjusts  the  rights  of  the  parceners  to  the  possession. 
See  Allnat  on  Partition,  M.  page  124,  125;  Ibid,  page  21,  margi- 
nal.   The  husband  and  wife  are  compelled,  in  Pennsylvania,  by 
statute,  to  make  partition  in  the  orphans'  court;  and  that  which  they 
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are  compelled  to  do  at  law,  tiiey  may  do  by  agrieeinent.  Litt  171. 
Hargraye^  in  a  note^  says,  the  aboye  doctrine  he  takes  to  be  clear 
law.  If  the  partition  is  unequal,  it  is  good  during  the  life  of  the 
husband.  Even  infants,  if  the  allotment  is  equal,  are  bound  by 
pcHition;  so  aprochien  ami  may  make  partition  on  behalf  of  an 
infant,  because  the  separation  and  division  of  the  estate  is  believe^ 
to  be  for  the  advant^ige  of  the  infant  See  Long  v.  Long,  1  Watts' 
Rep.  275  to  260;  Barrington  y.  Clark,  3  Burrows,  liBOl ;  i  Fa.  Rep. 
124. 

It  was,  at  all  events,  binding  on  Mrs.  Scarrow  during  coverture; 
and  %$  her  husband  if  in  full  life,  no  person  can  avoid  it  But  as 
Mrs.  Scarrow  haB  ratified  and  confirmed  the  partition  in  the  lifetime 
of  her  husband,  all  others  are  estopped,  forever,  from  denying  its 
validity.  The  deed  was  not  void;  it  was  only  voidable.  Cowper's 
Rep..291.  The  estate  passed  to  the  grantors  by  the  deed  of  1825, 
during  the  lifetime  of  Scarrow.  See  Mercer  &  Watson,  1  Watts' 
Rep.  307.  The  alienation  was  good  against  Scarf ow;  and  he,  as 
baron,  had  power  to  transfer  the  estate  of  feme,  Subject  to  the  right 
of  the  enti^  of  feme  or  her  hey*s,  on  the  death  of  the  husband.  1st 
Preston  on  Ab.  of  Titles,  334,  335;  2  Kent's  Com.  133;  3  Serg. 
&  R^wle,  383,  387,  maintains  the  analogous '  position,  as  to  the 
right  of  an  infant;  and  decides  that  an  invalid  deed  can  only  be 
made  void  by  the  infant  See  also  10  Serg.  &  Rawle,  117.  But  it 
is  argued,  that  the  letters  of  attorney  tot  Wilson  and  Curwen  con- 
ferred  no  authority  on  them  to  make  partition.  If  it  did  not,  how 
can  the  plaintiff  below  maintain  his  suit  for  the  whole  tract  of  land 
for  which  a  judgment  has  been  rendered  in  bis  favour?  He  claims 
through  and  by  the  partition  piade  under  that  power.  There  never 
was  any  other  division  of  this  estate  between  the  two  famUies  of 
Abd  and  William  Fearon,  unless  What  was  done  by  and  under  the 
letters  of  attorney  aforesaid;  and  their  ratification  and  confirmation' 
created  a  putition;  the  estate  is  yet  in  common,  and  the  plaintiff 
below  cpuld,  under  any  aspect,  only  recover  the  moiety  to  which 
Mrtk  Fox  was  entitled,  by  descent  If  this  position  of  the  defendant 
in  error  is  true,  the  judgment  must  be  reversed.  The  reading  of 
die  letters  of  attorney  clearly  evidence  the  intention  of  the  con- 
stituents, and  show  the  object  they  desired  to  accomplish.  They 
authorize  their  attorneys  ^'to  obtain  the  actual  seisin  and  po3se^ 
aion  of  their  respective  shares;**  The  estate  was  undivided,  be- 
tween— 
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I'irst)  the  children  of  William  Fearon  and' Abel  Fearon. 
And  second,  when  the  'general  division  was  made  between  the 
two  families,  th^  moiety  allotted  the  Abel  branch  was  to  be  divided 
between  them. 

Now,  how  were  the  attorneys  to  obtain  the  actual  seisin  and 
possession  of  their' respective  shares^  without  an  equal  partition? 
After' they  had  got  ^^the  actual  seisin  and  possession  of  their  re- 
spective shares/'  they  had  power  to  sell  and  convey  **  their  re- 
spective shares,"  and  conyert  them  into  money.  Again:- they  had 
power  to  enter  into  the  possession,  <<  along  with,  or  without  the 
other  heirs."  They  were  to  take  possession  of  each  and  every  of 
their  respective  parts  or  shares;  and  had^  power  expressly  given  ^'  to 
do  all  things  necessary  for  accomplishing  the  several  purposes 
aforesaid."  They  were  sound  principles/ that  etery  general  power 
necessarily  implies  the  grant  of  every  matter  necessary  to  its  com- 
plete execution;  and  that  the  true  rule  of  construction  is,  to  effectuate 
the  intention  of  the  parties,  if  such  intention  be  consistent  with 
law.  See  4  Dall.  347;  6  Binn.'  149;  Sugden  on  Pbwera,  459. 
The  dieposition  qf  Fox  proves  that  the  parties  contemplated  a  divi- 
sion; for  he  says,  **we  wrote  letters  to  Mr.  Wilson  to  divide  the 
land;"  and  it  was  necessary  to  make  avpartition,  to  enable' the 
attorneys  to  accomplish  the  purposes  designated  in  the  power. 

Mr.  Jostice  Baldwin  delivered  the  opinion  of  the  Court  t 
This  cas<  was  before  this  Court  on  a  writ  of  error  taken  by  the 
plaintiff  below,  to  the  district  court  for  the  western  ijistrict  of 
Pennsylvania,  at  the  January  term,  1836;-  and  all  the  questions  ari- 
sing on  the  record,  or  made  by  counsel,  were  there  fully  considered. 
The  Court,  howevei,  took  further  time. for  consideration,  and  at  the 
term  of  1836,  delivered  their  unanimous  opinion,  reveraing  the  judg- 
ment of  the  district  court  on  the  merits  of  the  case,  as  well  po  the 
questions  of  law  as  of  fact;  as  will  appear  in  the- 10th  vol.  of  Peten' 
Rep.  pages  17,  33.  Pursuant  to  the  judgment  and  mandate  there 
rendered,  the  case  was  again  tried,  and  now. comes  before  us  on  a 
writ  of  error  by  the  defendant  below,  after  a  verdict  and  judgment 
below  against  him;  in  the  argument,  of  which  every  point  of  law  and 
question  of  £Btct  which  came  up  and  was  decided  before,  has  been  no- 
ticed by  counsel  now. 

As  relates  to  the  que^ons  of  law  arising  on  the  great  itiass  of 
deeds  in  the  former  and  present  record^  they  are  not  vftried  by  any 
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thing  which  is  now  brought  up  for  the  first  time:  th6  want  of  any^ 
operative  act  by  Mrs.  Scarrow,  which  could  confirm  the  alleged  par- 
tition of  1825,  before  the  duly  acknowledged  deed  of  confirmation 
by  her  and  her  husband  in  1832,  is  not  supplied.  The  counsel  of  the 
plaintiff  in  error  have  indeed  contended,  that. her  deed  of  1832,  ope- 
rates retrospectively  to  validate  all  the.  previous  acts  of  her  attorneya 
in  fact,  from  1811  to  1828.  But  the  law  is  well  settled  to  the  oon^ 
trary.  The  deed  of  a  feme  covert,  conveying  her  interest  in  land 
which  she  owns  in  fee,  does  not  pass  her  interest  by  the  force  of  its 
execution  and  delivery;  as  in  the  coihmon  case  of  a  deed  by  a  person 
under  no  legal  incapacity.  In  such  cases,  an  acknowledgment  gives 
no  additional  eflect  between  the  parties  to  the  deed;  it  operates  only 
as  to  third  persons,  under  the  provisions  of  recording  and  kindred 
laws.  The  law  presumes  a  feme  covert  to  act  under  the  coercion  of 
her  husband,  unless  before  a  court  of  record,  a  judge,  or  some  com- 
missioner in  England,  by  a  separate  acknowledgment  out  of  the  pre- 
sence of  her  husband;  and  in  these  states,  before  some  court  or  ju- 
dicial officer,  authorized  to  take  and  certify  such  acknowledgment 
We  are  bound,  therefore,  in  accordance  to  what  we  deem  in  the  for- 
mer case  to  be  the  legal  li&sult  of  all  the  deeds  and  facts  on  the  record, 
to  declare,  that  Mr.  Quay  had  in  him  such  legal  right  to  the  premises; 
on  which  we  •hen  held,  and  now  deliberately  hold,  to  be  a  scintilla  of 
legal  right;  which  is  all  that,  by  the  laws  of  the  state,  is  necessary  to 
entitle  the  holder  of  such  right  to  redeem  lands  sold  for  taxes. 

In  urging  upon  this  Court  a  review  of  the  parol  evidence  in  the 
record,  we  think  the  counsel  of  the  plaintifi*  in  error  have  asked  us 
to  transcend  the  liniits  prescribed  to  our  action  on  questions  of  fact, 
by  an  uniforin  course  of  decision  from  the  first  organization  of  this 
Court,  which  has  been  repeatedly  defined  during  the  present  term, 
in  our  opinions,  unanimous  on  the  law;  though  sometimes  Jifiering  in 
its  application  to  particular  cases.  If  our  past  course  of  adjudication 
has  not  sufficed  to  satisfy  the  bar,  ^  to  what  we  have  considered  our 
most  solemn  duty;  and  if  it  is  yet  an  open  question  as  to  what  is  the 
line  which  the  law  has  drawn  between  those  questions  of  fact  cogni- 
zable only  by  the  jury  below,  and  questions  of  law  arising  on  the 
joint  action  of  the  court  and  jury,  in  that  court  whose  record  we  ju- 
dicially inspect  on  error;  it  will  be  useless  to  attempt  to  close  it,  by 
any  opinion  to  be  delivered  in  this  case. 

This  Court  is  committed  in  language  which  it  neither  can  nor  de- 
sires to  recall;  because  that  pQwer  which  we  are  bound  to  obey,  has 
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spoken  to  us,  and  all  the  courts  in  the  United  States,  in  terms  most 
imperative. 

"  The  trial  by  jury  is  justly,  dear  to  the  American  people.  It  has 
always  been  an  object  of  deep  interest  and  solicitude;  and  every  en- 
croachment upon  it  has  been  watched  with  great  jealousy."  "One 
of  the  strongest  objections  originally  tak^n  against  the  constitu- 
tion of,  the  United  States,  vieas  the  want  of  an  express  provision  secu- 
ring the  right  of  trial  by  jury  in  civil  cases.  As  soon  as  the«constitu- 
tion  was  adopted,  this  right  was  secured  by  the  seventh  amendment 
of  the  constitution  proposed  by  congress;  and  which  received  an  as- 
sent of  the  people  so  general,  as  to  establish  its  importance  as  a  fun- 
damental guaranty  of  the  rights  and  liberties  of  the  people.  This 
amendment  defclare%  that  ^in  suits  at  common  law,  where  the  value  . 
in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved;  and  no  fact  trial  by  a  jury,  shall  be  otherwise  re- 
examined in  ^ny  court  of  the  United  States,  thsua  according  to  the 
rules  of  the  common  law.' "    ,3  Peters,  446. 

If  .this  Court  can  comprehend  what  these  rules  are,  or  promulgats 
them  in  intelligible  language,  they  are  these: — 

That  where  the  evidence  in  a  cause  bonduces  to  prove,  a  tact,  in  i»- 
.  sue  before  a  jury,  it  is  competent  in  law  to  establish  such  fact;  a 
jury  may  infer  any  fact  from  siich  evidence,  which  the  law  autho- 
rizes a  court  to  infer  on  a  demurrer  to  the  evidence:  after  a  verdict  in 
favour  of  either  party,  on  the  evidence,  he  has  a  right  to  demand  of 
a  court  of  error  that  they  look  to  the  evidence  only,  for  only  one  pur- 
pose, and  with  the  single  eye  to  ascertain  whether  it  was  competent 
in  law  to  authorize^the  jury  to  find  the  facts  which  make  out  the  right 
of  the  party,  on  a  part,  or  the  whole  of  his .  case.  If,  in  its  judgment, 
the  appellate  court  shall  hold  that  the  evidence  was  competent,  then 
they  must  found  their  judgment  on  all  such  facts  as  were  legally  infer- 
rible therefrom;  in  the  same  manner,  and  with  the  same  legal  resUlta, 
as  if  they  had  been  found  and  definitely  set  out  in  a  special  verdict. 
So,  on  the  other  hand,  the  finding  of  the  jury  on  the  whole  evidence 
in  a  cause,  must  be  taken  as  negativing  all  facts,  which  the  party 
against  whom  their  verdict  is  given,  has  attempted  to  iafer  from,  or 
establish  by  the  evidence. 

On  the  evidence  in  the  former  record,  we  held  that  it  was  com- 
petent ia  law,  to  rbake  out,  and  for  the  jury  to  find  the  fact  of  an 
offer  to  refund  the  taxes,  &c.,  so  as  to  give  a  right  of  redemption : 
on  the  evidence  and  finding  of  the  jury  in  the  present  record,  we 
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are  bound  to  consider  the  fact  of  3uch  offer  aa  esMblished,  and  to 
hold  the  facts  do  found,  to  bring  the  defendant  in  error  within  the 
provisions  of  the  laws  of  Pennsylvania,  on  which  the  case  turns. 
The  judgment  of  the  court  below  is  therefore  affirmed,  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  .of  the  United  States  for  the  western  district 
of  Pennsylvania^  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  adjudged  and  ordered  by  this  Court,  that  the 
judgment  of  the  said  district  court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 


Vol.  XII.— 3  B 
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Isaac  Bradlie  aitd  John  .Gibbo^ts,  plaiittiffs  in  error  v.  The 
Maryland  Insurance  Compant. 

Insprtnca.  By  the  well  settled  principle!  of  law,  in  the  United  States,  the  state  of 
the  facts,  and  not  the  state  of  the  information  at  the  time  of  the  abandonment, 
oonstitntes  the  criterion  by  which  is  to  be  lscertaine4  whether  a  total  loss  has  oc- 
curred or  not,  for  which  an  abandonment  can  be  made.  If  the  abandonment  when 
made  if  good,  the  rights  of  the  parties  are  definitively  ^ed;  and  do  not  become 
changed  by  aHy  snbs^quent  eventi.  If,  on  the  other  hand,  the  abandonment  when 
made  is  not  good,  subsequent  circumstances  will  not  affect  it,  so  as  retroactively 
to  impart  to  it  a  validity  which  it  bad  not  at  its  origin. 

In  cases  where  the  abandonment  is  founded  upon  a  supposed  technical  total  loos,-  by 
a  damage  or  injury,  exceeding  one-half  of  the  value  of  the  vessel ;  althongh  the 
ftct  of  such  damage  or  injury  must  exist  at  the  time;  yet  it  is  necessarily  open  to 
ptoof,  to  be  derived  from  subsequent  events.  Thus,  if  the  sepairs,  when  subee- 
quenUy  made,  clearly  exceed  the  )ialf  value,  it  is  plain  that  this  affords  one  of  the 
best  proofs  of  the  actual  damage  or  injury.  On  the  other  hand,  if  the  sob  eqnent 
repairs  are  far  below  the  half  value,  this,  so  far  as  it  goes^  affords  an  inference  the 
other  wiiy.  In  many  esses  of  stranding,  the  state  of  the  v'essel  may  be  such,  from 
the  imminency  of  the  peril,  and  the  apparent  cost  of  expendituref  requisite  to  de- 
liver her  firom  it,  as  to  justify  an  abandonment;'  although,  by  some  fortunate  occur- 
sence,  she  may  be  delivered  from  her  peril  without  an  actual  expenditure  of  one- 
lialf  Of  her  value,  after  she  is  in  safety.  Wh^re,  in  the  circumstances  in  which 
the  vessel  then  ri}ay  have  been,  in  the  highest' degree  of  probability  the  expendi- 
tures to  repair  hor  would  teceed  half  her  value,  and  if  her  distress  and  peril  be 
■oclkas  would  induce  a  considerate  owner,  uninsured,  and  upon  the  spot,  to  with- 
hold ev^iy  attempt  to  get  the  vessel  off,  becatloe  of  such  apparently  great  expen- 
ditures; the  abandonment  wou)d  doubtless  be  good. 

Ib  reepeet  to  the  mode  of  ascertaining  the  value  of  the  ship,  and,  of  course,  whether 
she  is  injored  to  the  amount  of  half  her  value,  it  has,  on  the  fullest  consideratioD^ 
been  held  by  this  Court;  that  the  true  basis  of  the  valuation. is  the  value  of  the 
ship  at  the  time  of  the  disaster;  ana  that  if  afler  the  damage  is,  or  might  be  re- 
pured,  the  ship  is  not,  or  would  not  be  worth  at  the  place  of  repairs,  double  the 
cost  of  repairs,  it  u  to  be  treated  as  a  technical  total  loss. 

The  val\iation  in  the  policy,  or  the  value  at  the  home  port,  or  in  the  general  market 
of  other  ports,  constitutes  no  ingredient  in  ascertaining  whether  the  injury  by  the 
di^faster  is  more  than  one-half  of  the  value  of  the  vessel,  or  not.  For  the  like  'rea» 
■on,  the  ordinary  deduction  In  case  of  a  partial  loss,  of  *  »ne.third  new  for  old/* 
ftom  the  repairs,  is  equally  inapplicable  to  cases  of  a  technical  total  loss,  by  an  in- 
jury exceeding  otee-half  of  the  value  of  the  vessel. 

The  mere  retardation  of  the  voyage,  by  any  of  the  perils  insured  against,  not  amount- 
ing to,  or  producing  a  total  incapacity  of  the  ship  eventually  to  perform  the  voy- 
age; cannot,  upon  principles  well  established,  be  admitted  to  eonstitute  a  technical 
total  loss,  which. will  authorize  an  abandonment.  A  reUrdation  for  the  purpose 
of  repairing  damage  from  the  perils  insured  against,  that  damage  not  exceedini; 
OM  moiety  of  the  viluo  of  the  ship,  falls  directly  within  this  doctrine.    Under 
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-irooh  eiroiidlBtanceSyif  the  alup  can  be  repaired/ and  ia  repaired,  and  if  thiie  oapa* 
ble  of  performing  the  yojage,  there  ia  no  iproand  of  abandoafneht  founded  npon 
oie  consideration  that  the  voyage  may  not  be  worth  parsuing,  for  the  interest  of 
the  ship  owner;  or  that  the  cargo  haa  been  injared  so  that  it  is  not  worth  ti'an*- 
porting  further  on  the  voytge :  for  the  losa  of  the  cargo  for  the  yoyage^  haa  nothing 
te  do  with  the  inaurance  upon  the  ahtp  for  the  voyage.r 

An  inaurance  on  time,  differa,  aa.to  this.peint,  in  no  essential  manner  from  one,  upon  "a 

-  particular  voyage ;  except  in  this,  that  in  the  latter  case,  the  ikisurance  is  upon  a  vp^ 
cific  voyage  deacribed.in  the  policy;  whereas  a  policy  on  time,  insures  no  specific 
voyage,  but  it  covers  any  voyage  or  voyages  whataoevei;^  nndertakeh  within,  and 
not  exceeding,  in  point  of  duration,  the  limited  period  for  which  the  insurance  is 
made.  But  it  does  not  contain  an  undertaking  that  any  particular  voyage  shall  be 
performed  within  a  particular  period.  It  warranta  nothing  aa  to  an^  prolongation 
or  retardation  of  the  voyage;  bat  only  that  the  ahip  shall  be  capable  of  performing 
the  voyage  undertaken,  notwithstanding;  any  loss  or  injury  which  may  aiccrue  te 
her  during  the  time  for  which  ahe  ia  inanred;  and  of  repairing  it,  if  interrupted. 

There  is  no,  principle  of  law  which  makes  the  underwriters  liable  in  the  caae  of.  a 
merely  partial  loss  of  the  itbip,  if  money  ia  taken  up  iA  bottomry  for  the  neceaaary 
repairs  and  ezpenditurea,  and  which  makes  it  tiie  duty  of  the  underwritefa  tx^  de- 
liver the. ahip  frOra  the  bottomry  bond  to  the  extent  of  their  liability  for  the  e][- 
pfinditurea;  and  that  if  they  do  not,  and  if  the  ^vessel  is  sold  under  the  bottomry 
bond,  they  are  liable,  not  only  for  the  partial  loss,  but  for  all  other*  losses  to  the 
'  owner,  for  their  neglect. 

The  underwriters  engage  to  pay  (h,e  amopnt  of  the  expenditures  and  losses  directly 
flowing  from  the  perils  insured,  against ;  but  not  any  remote  or  contingent  losses  to 
the  owner,  from  their  neglect  to  pay  the  same. 

The  underwriters  are  not  bound  to  aupply  ftmds  in  a  foreign  port,  for  the  repairs  of 
any  (damage  to  the'  ahip  occasioned  by  a  peril  insured  against  They  undertake, 
only,  to  pay  the  amount, 'after  dqe  notice'  and  proof  of  the  loss,  and  within  a  pre- 
scribed  time. 

If,  to  meet  the  expenditures  for  repairs,  the  master  is  compelled  to  take  up  money 
on  bottomry,  and  thereby  an  additional  premium  becomes  payable,  that  conatitutee 
a  part  of  the  losi  for  which  the  underwriters  are  liable.  But  in  casea  of  partial 
loesv  the  money  is  not  taken  up  on  account  of  the  underwriters,  but  of  the  owner; 
and  they  become  liable  for  the  loss,  whether  the  bottomry  bond  ever  becomes  due 
and  payable,  or  not. 

In  the  case  of  a  partial  loss,  where  money  is  takei^  np  on  bottomry  bond,  to  defray 
the  expenditures  o^repairs,  the  underwriters  have  nothing  to  do  with'the  bottomry 
bond ;  but  are  aimply  bound  to  pay  the  partial  loss,  including  their  share  of  the 
extra  expenses  of  obtaining  the  money  in  that  mode,  as  a  part  of  the  lo«i. 

IN  error  to  the*  circuit  court  of  the  United  States  for  the  district  of 
Marryland, 

The  case,  as  stated  in  the  opinion  of  the  Court,  was  as  follows: 
The  original  action  was  upon  a  policy  of  insurance,  dated  the  22d 
of  November,  183i3,  whereby  the  defendants,  the  Maryland  Insu- 
rance Company,  caused  the  plaintiffs,  by  their  ag-snts,  (William 
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Howell  &  Son,)  "o  be  insured^  lost  or  not  lost,  ten  thousand  dollars^ 
at  a  premium  of  four  per  cent,  oh  the  brig  Gracchus,  Snow,  master, 
(valued  at  that  sum,)  at  and  from  Baltimore,  for  six  caliendar  months, 
commencing  that  day  at  noon;  and  if  she  be  on  a  passage  at  the 
expiration  of  the  time,  the  risk  to  continue,  at  the  same  rate  of 
premium,  until  her  arrival  at  the  port  of  destination.  The  declara- 
tion alleged  a  total  loss  by  the  casting  ashore  and  stranding  of  the 
brig.  On  the  23d  of  March,  1833,  in  the  river  Mississippi.  Upon 
the  trial  of  the  cause,  it  appeared  in  evidence  that  the  brig  sailed 
from  Baltimore  on  a  voyage  to  New  Orleans,  and  safely  arrived 
there,  and  took  on  board  part  of  cargo,  (pork  and  sugar)  at  that  port, 
on  a  voyage  for  Baltimore;  and  about  the  middle  of  the  23d  day  of 
March,  1833,  sailed  from  New  Orleans,  intending  to  proceed  to 
Sheppard's  plantation,  on  the  river  Mississippi,  about  thirty-three 
miles  below  New  Orleans,  to  take  in  the  residue  of  her  cargo  for  the 
same  voyage.  At  the  English  Turn,  about  twenty-two  miles  from 
New  Orleans,  the  brig  attempted  to  come  to  anchor,  and  in  so  doing 
lost  the  small  bower  anchor;  and  then  dropped  the  best  bower 
anchor^  which  brought  her  up.  The  next  mojrning,  while  the  brig 
was  proceeding  on  her  voyage,  she  struck  on  a  log,  broke  the  rudder 
pintles,  when  she  fell  off  and  went  on  shore.  A  signal  was  then 
made  for  a  steamboat  in  sight,  which  Came  to  the  assistance  of  the 
brig,  and  in  attempting  to  haul  her  off,  the  hailser  parted.  It  was 
then  found,  that  the  brig  was  making  water  very  fast;  help  was  ob- 
tained from  a  neighbouring  plantation.  They  commenced  pumping 
and  discharging  the  cargo  on  board  of  the  steamboat;  and  after  dis- 
charging all  the  pork,  and  a  part  of  tl^e  sugar,  they  succeeded  in 
freeing  the  ship  on  the  afternoon  of  the  same  day.  She  was  then 
got  pff,  and  proceeded  to  New  Orleans,  where  she  arrived  the  same 
night;  she  continuing  to  leak,  and  both  pumps  being  kept  going  all 
the  time.  The  next  day,  the  master  understood  that  the  steamboat 
claimed  a  salvage  of  fifty  per  cent,  and  intended  to  libel  for  it  On 
the  27th  of  the  same  month,  the  brig  was  taken  across  the  river  for 
repairs.  On  the  same  day  the  brig  was  libelled  for  the  salvage.  In 
the  district  court  of  Louisiana. 

On  the  25th  of  March,  Snow,  the  master,  wrote  a  letter  to  one  of 
the  owners,  containing  an  account  of  the  loss  and  state  of  the  brig; 
and.  also  of  the  claim  by  the  salvors  of  fifty  per  cent,  which  the  un- 
derwriters on  the  cargo  and  himself  had  objected  to;  adding,  that 
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they  ahould  hold  the  steamboat  liable  for  any  damage  ^at  might  be 
incurred  on  account  of  the  detention. 
The  following  ia  a  copy  of  the  letter, 

^^Neip  Orleans,  25th  March,  1833. 
''Isaac  Bradlie,  Esq.,  Seaford,  Delaware. 

"Dear  Sir: — I  left  here  on  the  23d  inst,  to  go  thirty-six  mile3  be- 
low, to'complete  loading  the  brig  with  sugars,  for  Baltimore;  on  the 
evening  of  the  same  day  in  coming  to  in  the  English  Turn,  in  a 
heavy  blow  from  the  S.  E.,  parted  the  small  bower  cable,  and  lost 
the  anchor.  I  then  let  go  the  best  bower,  which  brought  her  up, 
where  we  lay  during  the  night;  in  the  morning  of  the  24th,  got 
under  way  and  pr6ceeded  down  the  river;  at  7  A.  M.,  struck  on  a 
log,  broke  the  rudder  pintles,  the  brig  fell  off  and  went  on  shore.  I 
then  made  a  signal  for  a  steamboat  which  was  in  sight;  she  came  to 
our  assistance  and  attempted  to  pull  us  off,  but  the  hauser  parted;  we 
then  found  that  the  brig  was  making  water  very,  fast,  and  that  she 
would  soon  fill;  got  thirty  odd  negroes  from  a  plantation,  and  com- 
menced pumping,  and  discharging  the  cargo  on  board  of  the  steam- 
boat; after  discharging  all  of  the  pork  and  the  greater  part  of  the 
sugar,  we  succeeded  in  freeing  of  her,  at  5  P.  M.;  we  then  got  her  off 
and  proceeded  up  to  town,  where  we  arrived  at  11  P.  M.  The 
owners  of  the  steamboat  claim  a  salvage  of  fifty  per  cent  on  vessel 
and  cargo,  which  the  underwriters  of  the  cargo,  with  myself,  have 
objected  to:  we  have  not  been  able  to  discharge  the  balance  of  the 
cargo  to-day;  what  the  consequence  will  be  I  cannot  say.  We  hold 
the  owners  of  the  steamboat  liable  for  any  damage  that  may  occur 
on  account  of  the  detention;  the  brig  continues  to  leak  so  as  to  keep 
both  pumps  going  almost  constantly.  About  one-half  of  the  sugar  is 
damaged.  I  have  noted  a  protest  and  had  a  survey,  and  shall  pro- 
ceed to  have  every  thing  done  in  the  most  careful  manner,  as  the 
survey  may  direct,  for  the  interest  of  all  concerned:  as  soon  as  I  am 
able  to  mform  you  of  what  will  be  done,  I  will  do  so  by -the  farst 
opportunity.'' 

On  the  22d  of  April,  Messrs.  Howell  &  Son  addressed  a  letter  to 
the  company,  submitting  the  letter  of  the  25th  of  March  to  the  com- 
pany; and  say  therein,  "  In  consequence  of  die  damage,  togetlier 
with  the  detention  that  must  grow  out  of  a  lawsuit,  (in  which  it  ap- 
pears that  the  vessel  is  involved,)  the  voyage  being  broken  up,  we 
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do  herelt^y  abaiulon  to  you  the  brig  Gracchus,  as  insured  in  jrour  office 
per  policy  No.  13,703,  and  ^laim  for  a  total  loss/'  On  the  same 
day,  the  company  returned  an  answer,  sayitig,  "  We  cannpt  accept 
the  abandonment  tendered  in  your  letter  of  this  date;  but  expect, 
you  to  do  what  is  necessary  in  the  case  for  the  safety  and  relief  of 
the  vessel/' 

On  the  9th  of  the  ensuing  May,  the  district  court  decreed  one- 
quarter  of  the  value  of  the  vessel  and  Cargo,  (estimated  at  seven  thou- 
sand dollars)  as  salvage;  the  brig  being  valued* at  twenty-five  hundred 
dollars.  On  the  14th  of  the  same  montfi,  the  master  got  possession 
again  of  the  brig,  the  salvage  having  been  paid.  On  the  3d  of; June, 
1833,  the  brig  was  repaired  and  ready  for  a. freight;,  and  early  in 
July  she  sailed  for  Baltimore,  with  a  partial  cargo  on  board,  on 
freight;  and  duly  arrived  there  in  th^  latter  part  of  the  same  month. 
The  repairs  at  New  Orleans  .amounted  to  the  sum  of  OAe  thousand 
six  hundred  and  ninety  dollars  and  fifteen  cents;  and  the  share  of  the 
brig,  at  the  gcjneral  average  or  salvage,  to  the  sum  of  one  thousand 
two  hundred  and  forty-five  dollars  and  seven  cents;  in  the  ^hole 
amounting  to  two  thousand  nine  hundred  and  thirty-fiye  dolla-s 
and  twenty-two  cents«  To  me^t  this  sum,  and  some  other  expenses, 
the  master  ^obtained  an  advance  from  Messrs.  Harrison,  Brown  & 
Co.,, of  New  Orleans,  of  three  thousand  seven  hundred  and  fifteen 
dollars  and  forty-one  cents,  and  gave  them  as  security  therefor,  a 
bottomry  bond  on  the  Gracchus,  for  the  principal  sum,  end  five  per 
cent  maritiipe  premium,  payable  on  the  safe  arrival  of  the  brig  at 
Baltimore. 

On  this  bottomry,  bond,  the  brig  was  libelled  in  Baltimore,  and  no 
claim  being  interposed  by  any  person,  she  was,  by  a  decree  of  the 
district  court  of  Maryland,  on  the  5th  of  September,  1833,  ordered 
to  be  sold  to  satisfy  the  bottomry  bond;  and -she  was  accordingly 
sold  by  the  marshal,  about  the  ,20th  of  the  same  month,  to  John  B. 
Howell,  for  four  thousand  seven  hundred  and  fifty  dollars ;  who,  on 
the  24th  of  the  same  month,  paid  to  the  attorney  of  the  libellant  the 
full  amount  due  under  the  decree  of  the  court  On) the  same  day 
the  president  of  the  company  addressed  a  letter  to  Messrs.  Hoiyell 
fc  Son,  in  which  they  say,  '^  We  have  examined  the, statements  of 
general  and  particular  average,  and  the  accounts  relating  thereto, 
which  you  handed  us  some  days  ago,  respecting  the  expenses  in- 
curred on  the  brig  Gracchus,  at  New  Orleans.  Although  some  of 
the  charges  are  of  a  description  for  which  the  company  is  ndt  liable 
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by.  the  terms  of  their  policy ;  yet  wishing  to  act  ^faf  jdly  in  the  case, 
we  haye  agreed  to. admit  every  item  in  the.  accounts,  and  the  differ- 
ent amounts  will  be  as  follows/'  Here  follows  a  statement,  deduct- 
ing from  the  repairs  one-third  new  for  old,  and  adniitting  the  sum  of 
two  thousand  four,  hundred  and  nine  dollars  and  eleven  cents  to  be 
due  to  the  plaintiffs,  and  enclosing  the  premium  note  and  a  check 
for  the  amount  The  letter  then  adds,  ^^  If  you  find  any  other  charge, 
&c.  has  been  paid  at  New  Orleans,  in  order  to  raise  the  funds  on 
bottomry;  we  will  pay  our  full  proportion  of  the  same,  upon  being 
made  acquainted  with  the  amount."  On  the  Same  day  Messrs.  Howell 
&  Son  returned  an  answer,  refusing  to  receive  the  premium  note  and 
check,  adding,  **  We  shpuld  do  them  (the  owners)  great  injustice  to . 
make  such  a  settlement  Our  opinion  is,  that  in  law  and  ecjuity, 
they  havfi  a  claim  for  a  total  loss." 

Thes^  are  the  principal  facts  material  to  be  mentioned;  though 
much  other  evidence  was  introduced  into  the  cause  upon  collateral 
points,  by  the  parties. 

The  counsel  for  the  defendants,  after  the  evidence  on  each  side  was 
closed,  moved  the  court  to  instruct  the  jury  as  follows: 

Defendants'  1st  Prjiyer. — ^The  defendants,  by  their  counsel,  pray 
the  court  to  instruct  the  jury  that  the  notice  of  abandonment  of  the 
2£d  April,  1833,  and  the  accompanying  letter  from  captain  Snow,  of 
the  25th  of  March,  as  given  in  evidence  by  the  plaintiffs,  do  not 
show  or  disclose  facts  which  in  law  justifies  the  offer  to  abandon  then 
made;  and  therefore,  that  in  the  absence  of  all  evidence  that  said 
abandonment  was  accepted  by  the  •  defendants,  the  plaintiffs  are  en- 
titled to  recover  only  for  a  partial  loss. 

3;  That  if  the  said  notice  of  abandonment  was  sufficient,  still  the 
jury  ought  to  find  a  verdict  for  a  partial  loss  only;  unless  they  shall 
believe  from  the  evidence,  that  the  Gracchus  suffered  damage  from 
th^  accident,  that .  befel  her  on  the  24th  March,  1833,  to  more  than 
one-half  thesun^  at  which  she  was  val>ied  in  the  policy:  and  that  iu 
estimating  /mid  damage,  liie  jury  ought  to  take  the  cost  of  her  re- 
pairs only,  deducting  one^third  therefrom,  as  in  the  case  of  adjusting 
a  partial  loss. 

3.  That  if  the  said  abandonment  was  sufficient,  as  is  assumed  ia 
the  preceding  prayer,  still  the  jury  ought  to. find  a  verdict  for  a  par- 
tial loss  only;  unless  they  shall  believe  upon  the  evidence,  that  the 
damage  so  sustained  by  said  brig  exceeded  in  amount  one-  balf  the^suni 
at, which  she  was  valued  in  the.  policy;  ai^d  that  in  estimating  the 
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cost  of  her  repairs  for  the  purpose  of  ascertaining  the  amount  of 
such  damage^  the  jury  are  bound  to  deduct  one-third  therefrom^  as 
in  the  case  of  a  partial  loss. 

4.  That  if  said  abandonment  was  sufficient,  still' the  jury  ought  to 
find  a  partial  loss  only,  unless  they  shall  believe  that  Uie  damage  as 
aforesaid  was  more  than  one-half  the  value  of  the  said  brig  at  the 
time  thei^ident  happened,  according  to  the  proof  of  such  value  as 
given  in  evidence':  arid  that  in  estimating  the  amount  of  such  da- 
mage, the  jury  are  to  take  the  amounts  of  the  general  and  particular 
averages  as  adjusted  at  New  Orleans,  deducting  one-third  from  the 
actual  cost  of  repairs. 

But  the  court  refused  to  giv^  the  instructions  prayed  for,  and  gave 
tp  the  jury  the  following  instructioti:  If  the  jury  find  from  the  evi- 
dence, that  the  Gr^icchus  was  so  damaged  by  the  disaster  mentioned 
in  the  letter  of  captain  Snow,  of  March  25th,  1833,  that  she  could 
not  be  got  off  and  repaired  without  an  expei^diture  of  money  to  an 
amount  exceeding  half  her  value^  at  the  port  of  New  Orleans,  after 
such  repairs  were  made,  then  the  plaintiffs  zfe  entitled  to  recover  for 
a  total  loss,  under  the  abandonment  made  on  the  2j3d  day  of  April, 
1833;  and  in  ascertaining  the  amount  of  such  expenditure,  the  jur ' 
must  include  the  sum  for  which  the  brig  was  liable  to  thie  salvors,  ac- 
cording to  the  decree  of  the  district  court  of  Louisiana,  stated  in  the 
evidence:  but  if  the  jury  find  that  the  vessel  could  have  been  got  off 
and  repaired,  without  an  expenditure  of  money  to  the  amount  of  more 
than  half  her  value;  then,  upon  the  evidence  offered,  the  plaintiffs  are 
not  entitled  to  recover  for  a  total  loss,  on  the  ground  that  the  voyage 
was  retarded  or  lost,  nor  on  account  of  the  arrest  and  detention  of  the 
vessel  by  the  admiralty  process,  issued  at  the  instance  of  the  salvors. 

The  defendants  excepted  to  the  refusal  of  the  court  to  give  the  in- 
structions prajed;  and  also  to  the  opinion  actually  given  by  the 
court  in  their  instructions  to  the  jury.  The  plaintiffs  aljsb  excepted 
to  the  same  opinion  given  oy  the  court 

The  plaintiffs  also  prayed  "the  court  to  direct  the  jury,  that  in  this 
cause  the  insured,  by  their  letter  of  the  22d  April,  authorized  and 
required  the  proper  expenditures  to  be  made  upon  the  vessel,  for 
which  said  underwriters  are  liable  under  their  policy:  that  no  funds 
being  supplied  by  them  in  New  Orleans  to  meet  this  loss;  and  the 
salvage  and  repairs  having  been  paid  for  by  money  raised  upon  res- 
pondentia upon  the  vessel;  if  the  jury  shall  find  that  said  vessel, 
under  the  lien  of  this  bond,  came  to  Baltimore,  and  the  defendants 


Digitized  by 


Google 


JANUARY  TERM,  1838.  385 

[firadlie  et  al.  ▼.  The  Miuryland  Insorance  Company.] 
were  tlien  apprized  of  the  existence  of  such  respondentia,  atid  were 
also  informed  of  the -existence  of.  tHe  proceedings  thereupon  against 
said  vessel,  and  they  neglected  to  pay  so  much  thereof  as  they  ought 
to  hkve  paid  to  relieve  said  vessel^  and  omitted  to  place  her  in  the 
hands  of  th^  owners,  discharged  of  so  much  of  such  bottomt>y  as  the 
undenyriters  were  liable  for,  and  in  consequence  thereof,  said  vessel 
was  libelled  and  condemned  and  sold,  and  thereby  wholly  lost  to  the 
plaintiffs;  then  the  plaintiffs  are  entitled  to  recover  foir  the  whole 
value  of  the  vessel/' 

The  court  refused  to  give  this  instruction,  and  the  plaintifis  ex^ 
cepted  to  the  refusal;  and  the  court  signed  a  bill  of  exceptions  upon 
both  exceptions.  The  jury  found  a  verdict  for  the  plaintiffs  for  three 
thousand  four  hundred  and  eighty-nine  dollars  and  twenty-two  cents;, 
upon  which  judgment  passied  for  the  plaintiffs.  And  the  present 
writ  of  error  is  brought  by  the  plaintiffs  for  the  purpose  of  reviewing 
the  instructions  above  stated,  so  far  as  they  excepted  thereto. 

Although  the  prayers  for  the  instructions  by  the  defendants  are 
not  before  the  Court  for  the  purpose  of  direct  Qonsideration,  as  the 
defendants  have  brought  no  writ  of  error;  yet  it  is  impossible  com- 
pletely to  understand  the  nature  and  extent  and  proper  construction 
of  the  opinion  given  by  the  court,  without  adverting  to  the  pro- 
positions contained  in  them ;  for  to  them,  and  to  them  only  was  the 
opinion'  of  the  court  given  as  a  response^ 

The  second  ihstruction  asked  by  the  defendants,  in  substance  in- 
sisted, that  to  entitle  tJie  plaintiffs  to  recover  for  a  total  loss  the  da- 
mage to  the  Gracchus  from  the  accident  shoiild  be  mdre  than  one-half 
the  sum  at  which  ishe  was  valued  in  the  policy;  and  that  in  esti- 
mating the  damage,  the  costs  of  the  repairs  only  were  to  be  taken, 
deducting  one-third  new  for  old*  Ih  effect,  therefore,  it  excluded  all 
consideration  of  the  salvage,  in  the  ascertainment  of  the  loss. 

The  third  instruction  was,  in  substance,  similar  to  the  second,  ex- 
cept that  it  did  not  insist  upon  the  exclusion  of  the  salvage.    In  ef- 
fect, therefore,  it  insisted,  upon  the  valuation  in  the  policy,  as  the  '■ 
standard  by  which  to  ascertain  whether  the  damage  was  half  the 
value  of  thC' Gracchus,  or  not. 

The  fourth  instruction  insisted,  that  to  entitle  the  plaintiffs  to  re- 

*  cover  for  a  total  loss,  the  damage  must  exceed  one-half  the  value  of 

the  Gracchus  at  the  time  of  the  accident;  and  that  in  estimating  the 

daihage,  the  general  and  particular  averages,  as  adjusted  at  New  Or: 

Jeans,  were  to  be  taken,  deducting  one-third  pew  for  old.     In  effect. 
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therefore,  it  insisted  that  nothing  but  these  adjustmenta  were  to  be 
taken  into  consideration^  in  ascertaining  the  totality  of  the  loss  at  the 
time  of  the  abandonment;  (admitting  the  abandonment  to  be  sitf- 
ficient;)  however  imminent  might  be  the  dangers,  or  ^reat  the  losses 
then  actually  impending  over  the  Gracchus.  And  all  three  of  these 
prayers  further  insisted,  tliat  the  deduction  of  one^third  new  for  old 
should  be  made  from  the  amount  of  Ihe  repairs,  as  in  the  case  of  a 
partial  loss;  in  ascertaining  whether  there  was  a  right  to  abandon  for 
a  total  loss,  upon  ,the  ground  that  the  damage  exceeded  a  moiety  of 
the  value  of  the  vessel. 

The  jury  found  a  verdict  fo,r  the  plaintifis  for  a  partial  loss,  assess* 
ing  the  damages  at  three  thousand  four  hundred  and  eighty-nin^  dol- 
lajrs  and  twenty -two  cents,  upon  which  the  court  gave  a  judgment: 
on .  this  judgment  the  plain tifis  entered  a  credit  for  four  hundred 
and  eighty-five  dollars  and  twenty-two  .cents,  the  amount  of  the  pre- 
mium note,  and  interest. '  The  plaintiffs  prpseeuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Johnson  for  the  plaintiSs  in  error: 
and  by  Mr.  Meredith'  and  Mr.  Stewart  for  the  defendants. 

Mr.  Johnson  contended  that  the  judgment  of  the  circuit  court 
should  be  reversed,  on  the  following  grounds: 

First  That,  under  th^  cireumatances  of  the  case,  the  loss  of  the 
voyage  in  which  the  Gracchus  was  engaged,  by  the  peril  she  sus- 
tained, entitled  the  plaintiffs,  to  recolrer  for  a  total  loss. 

Second.  That  the  claim  for  salvage,  and  the  arrest  and  detentioD 
of  the  brig  consequent  thereon,  entitled  pjaintiffs  to  recover  for  such 
loss;  and. 

Third.  That  the  court  erred  in  not  granting  the  prayer  in  plain- 
tiffs' second  exception. 

It  is  assumed  that  the' abandonnient  was  sufficient.  The  defen- 
dants objected  to  its  form;  that  no  cause,  or  a  sufficient  cause  for  it 
was  not  assigned:  but  the  court  decided  against  these  objections. 

The  instructions  of  the  court,  by  which  the  jury  were  authorised 
to  allow,  in  the  estimate  of  the  loss,  one-third  of  the  cost  of  the  new 
for  old,  were  altogether  erroneous.  The  plaintiffs  claimed  for. a 
technical,  total  los^,  on  the  state  o£  things  at  the  time  of  the  abandon- 
ment The  validity  of  such  a  claim  cannot  be  denied,  if  at  that  time 
the  state  of  the  facts  was  such  as  to  justify  the  abandonment  This 
was  in  truth  such  as  to  induce  the  plaintiffs  to  consider  a  total  loss 
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as  inevitable.  The  letter  of  captain  Snow,  of  25th  March,  upoji 
>which  the  abandonment  was  made  on  the  22d  of  April,  1833;  ahoW- 
ed  that  tbe  salvors  were  about  to  proceed  against  the  vessel;  and 
stated  that;  they  claimed  fifty  per  cent  as  their  salvage.  In  3.  Kent*8 
Comineniaries,  308,  the  authorities  on  the  subject  of  abandonment 
aire  summed  up. 

The  value  of  the  vessel  was  ten  thousand  dollars;  for  this  sum 
riie  was  insured.  The  whole  sum  received  for  her  was  but  about 
four  thousand  dollars.  This  is  the  best  evidence  of  the  character  of 
t)ie  loss  sustained  by  the  assured. 

What  was  the  situation  of  the  vessel,  from  all  the. information 
which  hkd  been  ireceived,  on  the  23d  of  April,  1833,  when  sbe-waJB 
abandoned?  Was  there  not  imminent  danger  of  actual  total  loss:  at- 
tached for  salvage,  and  fifty  per  ceiit  claimed;  and  th^  voyage  ' 
broken  up  and  destroyed?  The  instructions  of  the  court,  that  the  ' 
actual  amount  of  salvage  ultimately  paid,  was  to  furnish  the  rul.e  to 
estimate  the  loss,  were  erroneous.  The  probable  loss,  at  the  time  of 
the/abandonment,  is  to  fix  the  rule  for  abandonment  In' this  the 
law  of  insurance  in  this  country,  and  in  England,  difier. 

The  loss  of  the  voyage,  by  the  happening  of  one^  of  the  perils  in- 
loured  against,  was  a  good  foundation  for  abandonment,  and  for  a  re- 
covery for  a  tot^  loss.  The  vessel  was  on  her  home  voyage  fron^ 
New  Orleans;  and  was  obliged  to  return  to  New  Orleans  by  reason 
of  the  accident,  and  the  course  of  the  salvors.  The  voyage  was  thus 
broken  up.  The  libel  for  salvage,  and  the  detention  of  the  vessel 
for  repairs,  were  destructive  of  the  voyage. 

The  voyage  insured  terminated  on  the  22d  of  May;  and  all  the 
injury  to  the  vessjsl,  and  the  detention  consequent  to  it,  were,  within 
the  period  of  her  protection  by  the  insurance.  Had  the  fifly  per 
cent  claimed  by  the  salvors  been  paid,  no  doubt  of  a  technical  total 
loss  would  have  existed;  but  the  ma^iter  remained  at  New  Orleans, 
a^  it  was  his  duty,  apd  to  which  he  was  bound  by  his  obligations  to 
the  underwriters,  to  contest  this  claim;  and  this  detention  kept  the 
vessel  beyond  the  six  months  covered  by  the  policy.  Thus  the  de- 
tention was  within  the  policy<  Cited  3  Kent's  Commentaries;  11 
John.  293;  2  Siarkie's  Rep.  571. 

The  insurance  having  been  on  time  makes  no  difference  in  esti- 
mating: her  loss.  It  was  an  insurance  of  the  vessel  on  her  voyage, 
ini  during  the  time;  and  a  guaranty  that  the  vessel  should  have  the 
physical  ability,<during  that  time,  to  continue  the  voyage. 
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The  detention  of  the  vessel  ^er  theaecidetit,  gave  a  fidl  and  legal 
right  to  abkbdon;    The  detention  was  one  of  the  sea  iijisks  insured 
against,  and  all  legal  detentions  were  within  the  policy. 

It  is  also  contended  that  the  underwriters  were  bound  to  pay  th« 
bottomry  bo^id  executed  at  New  Orleans,  for  the  repairs  of  the  yea- 
sel,  the  salvage,  and  the  expenses.  The  underwriters  were  certainly 
liable  to  pay  the  whole  of  these-  charges;  and  by  neglecting  to  do 
so,  the  vessel  ha&  been  sold  and  taken  from  her  owners.  Thus  a 
total  loss  has  resulted. 

It  is  admitted  that  a  detention  of  a  vessel  insure€l,>by  admiralty 
process  is  not  a  cause  of  abandonment,  when  such  detention  is  for 
some  eause  not  coming  within  anjr  of  the  risks^of  the  policy;  but 
in  this  case,  the.  detention  waB  on  account  of  one  of  the  penis  insured 
against  Thus  the  loss  of  the  vbyagQ  has  resulted  from  one  of  the 
perils  insured  against 

Mr.  Stewart  an4  Mr.  Meredith  for  the  defendants,  denied  that 
there  was  any  error  in  the  instructions  of  the  circuit  court 

Insurance  is  a  contract  for  indemnity;  and  this  contract  is  fully 
carried  out  by  the  verdict  of  the  jury.  The  jury  have  given  the 
plain  Uffs  all  they  paid  as  salvage,  and  all  the  costs  and  expenses  of 
the  repairs  consequent  to  the  injury  sustained  by  the  vessel.  But  it 
is  contended,  by  the  plaintiffs,  that  the  adventure  in  which  the  vessel 
is  engaged,  the  voyage,  and  its  results,  upon  which  the  vessel  is  pro* 
ceeding,  is  a  part  of  the  contract  for  protection  by  the  underwriters^ 
This  is  not  the  nature  of  insurance.  The  underwriters 'are  only  liable 
ibr  the  perils  insured. 

Assuming  the  principle  to  be,  in  the  United  States,  that  under- 
writers are  liable  for  the  state  of  the  loss  at  the  time  of  theabandoo* 
nlent;  there  was  no  ground  for  the  abandonment  when  the  letter 
from  captain  Snow  was  received.  The  circumstances  stated  in  that 
letter  do  not  warrant  the  allegation  that  technical  total  loss  had 
occurred.  The  vessel  had  suffered  injury ;  she  had  been  rescued 
from  greater  loss  by  the  steamboat;  she  had  been  carried  to  New 
Orleans,  and.  fifty  per  cent  was  claimed  as  salvage;  hut  the  justice 
of  this  claim  was  denied,  and  it  was  to  be  contested. 

With  this  letter,  the  insured  and  the  underwriters  were  in  posses- 
sion of  all  the  facts,  and  the  claim  of  fifty  per  cent  as  salvage,  must 
have  been  seen  to  be  unreasonable  and  unjust  It  exceeded  the 
usual  charge  for  the  use  of  a  steamboat  on  the  Mississippi^  which 
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was  known  to  be  at  the  rate  of  ten  dollars  per  day.  There  was  not 
then,  a  probability  that  a  technical  total  loss  existed  at  that  time ; 
and  subsequent  circumstances  showed  that  no  loss,  for  which,  the 
assurers  were  liable,  had  occurred  to  the  extent  of  fifty  per  cent  on 
the  value  of  the  vessel.  If  the  appearance  of  events,  when'  the  letter 
from  captaiq  Snow  wa^  received,  authorized  the  expectation  that  th^ 
loss  would  amount  to  fifty  per  cent ;  the  underwriters  have  a  right  to 
look  at  subsequent  circumstances,  to  decide  what  was  the  real  condi- 
tion ofithe  vessel  atthat time. 

The  Court  will  find,  by  a  reference  to^  the  whole  of  the  facts  in 
the  case,  there  was  no  foundation  for  the  claim  for  a  technical  ^total 
loss.  No  damage  had  been  sustained,  which  would  support  sudi  a 
claiip. 

The  whole  cost  of  the  repairs  of  the  vessel,  and  the  amount  of  sal- 
vage allowed  by  tl^6  court,  amounted  together  to  twa  thoasand  nine 
hundred  and  thirty-five  dollars.  Isbe  ordeiis  for  insurance  show  that 
the. Gracchus  was  valued  at  ten.  or  twelve  thousand  dollars/  AtNc^w 
Orleans,  the  Gracchus  was  ii^orth  eight  thousand  five  bundiied  dolr 
lars.  The  captain  Was  offered  that  sum  for  her;  and*  he  said  he 
Would  take  nine  thousand  dollars*  Thus  she  was.  worth  at  New 
Orleans  and  at  Baltimore  nearly  the  sanie  su^  and'thei^e  watf  nd  ap* 
pioximation  tolialf  of  her  value  by  the  actual  loss. 

Td  proceed  to  the  points  made  for  the  defendants  in  the  liircuit 
Mtirt 

The  court  instructed  the  julry,  on  the  points  submitted  by  the  de- 
jndants. 

If  the  jury  find  from  the  evidence  that  the  Gracchus  was  so- 
damaged  by  the  disaster  mentioned  in  the  letter  of  captain  Snow,  of 
Mar6h  d5th,  1833,  that  she;  could  not  be  got  off  and  repaired  without 
an. expenditure  of  hnoney  to  an  amount  exceeding  half  her  value,  at 
the  port  of  New  Orleans,  after  such  repairs  were  made;  tiien  the 
plaintifls  ^re  entitled  to  recover  for  a  total  loss>  under  the  abandon* 
ment  made  on  the  ^2d  day  of  April,  1833;  and  in  ascertaining  the 
amount  of  such  expenditure,  the.  jury  must  include  the  sum  for 
which  the  brig  was  liablef  to  the  salvors,  according  to  the  decree  of 
the  district  court  of  Louisiana,  stated  in  the  evidence;  but  if  the  jury 
find  that  the  vessel  could  have  been  got  off  and  repaired  without  an 
expenditure  of  money  to  the  amount  of  more  ihan  half  her  Value, 
then  ypon  the  {Evidence  offered  the  plaintiffs  are  not  entitled. to  re- 
cover for^  a  total  loss,  on  the  ground  that  the  voyage  was  retarded  or 
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loBti  nor  on  account  of  the  arrest  and  detention  of  the  yeisel  by  the 
admii*alty  process  issued  at  the  instance  of  the  salvors. 

The  question  was  whether  the  amount  of  repairs,  and  the  salvage 
was  half  the  value  of  the  vessel  at  New  Orleans,  giving  the  assured 
the  benefit  in  the  ^timate  of  the  amount  of  the  salvage.  Is  this  an 
open  question  in  this  Court?  The  policy  expired  on  the  22d  of  May, 
1833.  How  far  is  this  point  settled  in  the  case  of  Alexander  v.  The 
Baltimore  Insurance  Company?  9  Cranch,  370;  2  Cond..Rep.  143. 

In  that  case  Mr.  Chief  Justice  Marshall  says,  that  it  has  been 
decided  that  the  state  of  the  fact  must  concur  with  the  information  to 
make  the  abandonment  for  a  technical  total  loss  eBectual.  Cited> 
also.  Ambler's  Rep.  214;  Ch.  Justice  Wills'  Reports,  641,  644. 

As  to  how  thie  question  has  been  considered  in  England,,  cited  2 
Maule  &  Selwyn,  240,  247;  Idem.  278,  286,  290,  293;  4  Maule  & 
Selwyn,  393;  5  Maule  &  Selwyn,  47;  Goss  v.  Withers,  2  Burrows, 
67;  Hamilton  v.  Mendes,  Burrows^  1212. 

The  perils  In  the  policy  do  not  include  the  loss  now  set  up  by  the 
plaintiffs;  and  there  is  no  express  assumption  to  insure  against  the 
kiqd  of  detention  for  which  the  loss  is  now  claimed.  .  It  must  be 
derived  from  implication,  and  must  be  a  consequence  of  the  contract 
between  thejMirties  to  the  policy  of  insurance. 

There  was  no  evidence  in  the  ca^e  that  the  underwriters  had  be^n 
called  upon  to  pay  the  bottomry  bond  and  prevent  the  sale  of  the 
vessel;  nor  was  any  demand  made  on  the  underwriters  to  pay  for 
the  repairs  of  the  vessel.  The  assured  claimed  a  total  Idss,  and  did 
not  proceed  as  if  they  held  the  underwriters  liable  to  any  thing  but 
the  whole  amount  of  the  policy.  Cited,  Da  Costa  v.  Newnham,  2 
Term  Rep.  407;  2  Barnwell  &  Aid.  513;  3  Mason's  C.  C.  R.  429. 

It  is  denied  that  the  assured  have  a  right  to  abandon  as  for  a  total 
loss  upon  a  inere  probability  of  a  loss  which  will  exceed  fifty  per 
cent  This  view  of  the  rights  of  the  Assured  rests  only  on  the  sug- 
gestion of  Lord  EUenborough.  There  must  be  a  certain  subsisting 
loss  when  the  abandonment  is  made,  exceeding  fifty  per  cent 

It  is  not  admitted  that  the  right  to  abandon  for  breaking  up  of  a 
vbyage  applies  to  an  insurance  on  time:  Hughes  on  Insurance,  300, 
311,  314:  Smith  on  Mercantile  Law,  17  vol.  of  the  Law  Library, 
143.  The  insurance  on  time  is  that  the  vessel  shall  be  able  to  pro- 
ceed on  the  voyage  during  the  time,  and  to  pay  the  damage  she  may 
sustain  during  that  time.  It  is  no  contract  for  the  voyage,  or  against 
interruptions  which  rest  upon  it,  other  than  such  as  are  within  the 
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perils  insured  against  1  Johns.  Cases,  293,  294;  5  Serg.  &  Rawle, 
501;. 2  Taunton,. 362. 

This  voyage  was  not  broken  up  or  defeated:  and  the  jury  haye 
found  that  the  injury  sustained  by  the  vessel  did  not  amount  to  fifty*^ 
per  cent  of  her  value.  The  finding  of  the  jury  is  conclusive  on  this 
matter. 

The  arrest  and  detention  of  the  vessel  by  admiralty  process-  for 
salvage,  did  not  furnish  grounds  for  the  abandonment  The  vessel 
remained  in  the  possession  of  the  captain.  It  was  a  mere  obstruct 
tion  of  the  voyage,  or  a  detention  of  the  vessel,  which  might  have 
been  removed,  and  for.  which  the  captain  was  bound  to  relieve 
her.  He  had,  as  has  been  stated,  the  means  to  do  this;  there  was  no 
evidence  to  show  that  he  made  any  exertions  to  do  .this.  Cited  2 
Wash.  C.  C.  R.  331;  3  Kent's  Commentaries,  304.  There  is  no 
special  claims  in  the  poliby 'which  includes  the  loss,  and  it  must  then 
come  within,  that  which  proceeds  agaipst  perils  of  the  sea.  But  by 
no  reasoning  can  the  loss  be  made  to  amount  to  fifty  per  cent  Yrom 
perils  of  the  sea.  Cited  5  Maule  &Selw.434;  3  Mason,  437.  Cited, 
also,  21  Serg.  &  Lowber's  English  Com.  la^w  Rep.  41. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court: 
This  Cause  comes  before  the  Court  upon  a  writ  of  error  to  the 
circuit  court  of  Maryland  district  The  original  action  was  upon*  a 
policy  of  insurance  dated  the  22d  of  November,  1832,  whereby  the 
defehdants.  The  Maryland  Insurance  Company,  caused  the  plain- 
tiffs by  th^ir  Hgents,  (William  Howell  &  Son,)  to  be  insured,  Ipst  br 
hot  lost,  ten.  thousand  dollars,  at  a  premium  of  four  per  cent,- on  the 
brig  Gracchus,  Snow^  master,  (valued  at  that  sum,)  at  and  from  Bal- 
timore, for  six  calendar  months,  commencing  that  day  at  noon;  and 
if  she  be  on  a  passage  at  the  expiration  of  the  time,  the  risk  to  con- 
tinue at  the  same  rate  of  premium,  until  her  arrival  at  the  port  of 
destination.  The  declaration  alleged  a  total  loss  by  the  casting  ashore 
and  stranding  of  the  brig  on. the  23d  of  March,  1833,  in  the  river 
Mississippi.  Upon  the  trial  of  the  cause,  it  appeared  in  evidence, 
that  the  brig  sailed  from  Baltimore  on  a  voyage  to  New  Orleaps,  and 
safely  arrived  there;  and  took  on  board  part  of  her  cargo,  (pork  and 
sugar)  at  that  port  on  a  voyage  for  Baltimore;  and  about  the  middle 
of  the  23d  day  of  March,  1833,  sail.ed  from  New  Orleans,  intending 
to  proceed  to  Sheppard's  plantation,  on  the  river  Mississippi,  about 
thirty-three  miles  below  New  Orleans,  to  iake  in  the  residue  of  her 
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cargo  for  the  same  voyage.  At  the  English  Turn,  about  twenty-two 
miles  front  New  Orleans,  the  brig  attempted  to  come  to  anchor,  and 
in  so  doing  lost  the  small  bower  anchor;  and  then  dropped  the  beat 
bower  anchor,  which  brought  her  up.  The'  next,  morning,  while  the 
brig  was  proceeding  on  her  voyage,  she  struck  on  a  log,  broke  the 
rudder 'pintles,  when  she  fell  ofif  and  went  on  shore.  A  signal  was 
then  made  fora.steaipboat  in  sight;  Which  came  to  the  assistance  of 
the  brig,  and  in  attempting  to  haul  her  off  the  hkuser  parted.  .  It  wu 
then  found  that  the  brig  was  making  water  very  fast  Help  was 
obtained  from  a  neighbouring  plantation.  They  commenced  pump- 
ing and  discharging  the. cargo  on  board  of  the  steamboat; 'and  after 
discharging  all  the  pork,  and  a  part  of  the  sugar,  they  succeeded  in' 
freeing  the  ship  on  the  afternoon  of  the  same  day.  She  was  then  got 
off  and  proceeded  to  New  Orleans,  where  she  arrived  the  saune  night; 
she  continuing  to  leak,  and  bpth  pumps  being  kept  going  all  the  time.'. 
Tiie  next  day  the  master  understood  that  the  steamboat  claimed  a 
salvage, of  fifty  per  cent, and  intended  to  libel  for  it.  On  the  87ih: 
of  the  same  month  the  brig  was  taken  across  the  river  ibr  repairSb 
On  the  same  day  the  brjg  was  libelled  for  the  salvage  in  the  distriet 
court  of  Louisiana. 

On  the  25th  of  March^  Snow,  the  master,  wrote  a  letter  to  pne  of 
the  owners,  containing  an  account  df  the  loss  and  state  of  the  brig; 
and  alsQ  of  the  claim  by  the  salvors  of  fifty  per  cent,  which  the 
underwriters  on  the  cargo,  and  himself  had  objected  to:  adding  th'^tt 
they  should  hold  the  steamboat  liable  for  any  damage  that  might  be 
incuri^  on  account  of  the  detention. 

-On  the  d2d  of  April,  Messrs.  Howell  &  Sons  add\ressed  a  letti^r  to 
the  company,  submitting  the  letter  of  the  j^5th' of  March  to  the  com- 
pany, and  say  therein:^^In:  consequence  of  the' damage,  together 
with  the  detention  that  must  grow  out  of  a  lawsuit,  (in  which  it 
appears  that  the  vessel  is  involved,)  the  voyage  being  broken  nip;  we 
do  hereby  abandon  to  you.  the  brig.  Gracchus,  as  in^nired  in  your 
office,  per  policy  No.  13,703,  and  claim  for  a  total  loss."  On  the  same 
day  the  cohapany  returned  an  answer,  saying:  ^'  We  cannot  accept 
the  abandonment  tendered  in  your  letter  of  thi^  date;  but  expect  you 
to  do  what  is  necessary  in  the  case,  for  the  safety  and  relief  of  the 
vessel." 

On  the  9th  of  the  ensuing  May,-  the  district  court  decreed  one- 
quarter  of  the  value  of  the  vessel  and  cargo  (estimated  at  seven  thou- 
sand dollars)  as  salvage;  the  brig  beiiig  valued  at  two  thousand  five' 
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hundred  dollars.  ,0n  the  14th  of  the  same  month  the  master  got  pos- 
session again  of  the  brig,  the  salvage  having  been  paid.  On  the  3d  o^ 
June,  1833,  the  brig  was  repaired  and  ready -for  a  freight:  and  early  in 
July  she  sailed  for  Baltimore,  with  apartid  cargo  on  board  on  freight; 
and  duly  arrived  there  in  the  latter  part  of  the  same  month.  The 
repairs  at  New  Orleans  amounted  to  the  sum  of  one  thousand  six 
hundred  and  ninety  dollars  and  fifteen  cents;  and  the  share  of  the . 
brig,  at  the  general  average  or  salvage,  to  the  sum  of  one  thousand  two 
hundred  and  forty-five  dollars  and  seven  cents;  in  the  whole,  amount- 
ing  to  two  thousand  nine  hundred  and  thirty-five  dollars  and  twenty- 
two  cents.  To  meet  this  sum  and  some  other  expenses,  the  master 
obtained  an  advance  from  Messrs.  Harrison,  Brown  &  Co.,  of  New 
Orleans,  of  ihtee  thousand  seven  hundred  and  fifteen  dollars  and 
forty-one  cents;  and  gave  them  as  security  therefor,  a  bottomry  bood 
on  the  Gracchus  for  the  principal  sum,  and.  five  per  cent  maritime 
premium,  payable  on  the  safe  arrival  of  the  brig  at  Baltimore.  . 

On  this  bottomry  bond  the  brig  was  libelled  in  Baltimore;  and  no 
claim  being  interposed  by  any  person,  she  was  by  a  decree  of  the 
district  court  of  Maryland,  on  the  5th  of  September,  .1833,  ordered 
to  be  sold  to  satisfy  the  bottomry  bond;  and  she  was  accordingly 
sold,  by  the  marshal  about  the  20th  of  the  same  month',  to  John  B. 
HoweJl,  for  four  thousand  seven  hundred  and  fifty  dollars;  and  on 
the  24th  of  the  same  month  there  was  paid  to  the  attorney  of  the  li- 
bellanit,  the  full  amount  due  under  the  decree  of  the  court     On  the 
same  day,  the  president  of  the  company  addressed  a  letter  to  Messrs. 
Howell  &.  Son,  in  which  they  say,  ^'  We  have  examined  the  statements 
of  general  and  particular  average,  and  the  accounts  relating  thereto, 
which  you  handed  us  some  days  ago,  respecting  the  expenses  in- 
curred on  the  brig  Gracchus,  at  New  Orleans.     Although  some  of  the 
charges  are  of  a  description  for  which  the  company  is  not  liable  by 
the  terms  of  their  policy;  yet,  wishing  to  adt  liberally  in  the  case, 
we  have  agreed  to  admit  every  item  in  the  accounts,  and  the  difierent 
amounts  will  he  as  follows."     Here  follows  a  statement,  deducting 
firom  the  repairs  one-third  new  for  old,  and  admitting  the  sum  of  two 
thousand  four  hundred  and  nine  dollars  and  eleven  cents  to  be  due  to 
the  plaintifis;  and  enclosing  the  premium  note,  and  a  check  for  the 
amount    The  letter  then  adds,  "  If  you  find  any  other  charge,  &c., 
has  been  paid  at  New  Orleans,  in  order  to  raise  the  fund's  on  bot- 
tomry, we  will  pay  our  full  proportion  of  the  same,  upon  being  made 
acquainted  with  the  amount"    On  the  same  day  Messrs.  Howell  k 
Vol.  XU.— 3-D 
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Son  returned  an  answer,  refusing  to  receive  the  premium  note  and 
cheek,  adding,  '^  We  should  do  theiQ  (the  owners)  great  injustice  to 
make  such  a  settlement     Our  opinion  is,  that  in  law  and  equity,  they 
have  a  claim  for  a  total  loss." 

These  are  the  principal  facts  material  to  be  mentioned,  though 
much  other  evidence  was  introduced  into  the  cause  upon  collateral 
points,  by  the  parties. 

The  counsel  for  the  defendants,  after  the  evidence  on  each  side  was 
closed,  moved  the  court  to  instruct  the  jury  as  follows: 

Defendants'  1st  Prayer — ^The  defendants,  by  their  counsel,  pray 
the  court  to  instruct  the  jury' that  the  notice  of  abandonment  of  the 
22d  April,  1833,  and  the  accompanying  letter  from  captain  Snow,  of 
the  25th  of  March,  as  given  in  evidence  by  the  plaintififs,  do  not  show 
or  disclose  facts  which  in  law  justify  the  offer  to  abandon  then  made; 
and  therefore,  that  in  the  absence  of  all  evidence  that  said  abandon- 
ment was  accepted  by  the  defendants,  the  plaintifb  are  entitled  to 
recover  only  for  a  partial  loss. 

2.  That  if  the  said  notice  of  abandonment  was  sufficient,  still  the 
jury  ought  to  find  a  verdict  for  a  partial  loss  0(ily;  unless  they  shall 
believe  from  the  evidence,  that  the  Gracchus  suffered  damage  from 
the  accident  that  befel  her  on  the  24th  March,  1833,  to  more  than 
one-half  the  sum  at  which  she  was  valued  in  the  policy;  and  that  in  . 
estimating  said  damage,  the  jury  ought  to  take  the  cost  of  her  repairs 
only,  ^deducting  one-third  therefrom,  as  in  the  case  of  adjusting  a 
partial  loss. 

3.  That  if  the  said  abandonment  was  sufficient,  $s  is  assumed  in 
the  preceding  prayer,  still  the  jury  ought  to  find  a  verdict  for  a  par- 
tial loss  only ;  unless  they  sH^ll  believe,  upon  the  evidence,  that  the 
damage  so  sustained  by  said  brig  exceeded  in  amount  one-half  the 
sum  at  which  she  was  valued  in  the  policy:  and  that  in  estimating 
the  cost  of  her  repairs  for  the  purpose  of  ascertaining  the  amount  of 
such  damage,  the  jury  are  bound  to  deduct  one-third  therefrom,  as  in 
the  case  of  a  partial  loss. 

4.  That  if  daid  abandonment  was  sufficient,  still  the  jury  ought  to 
find  a  partial  loss  only;  unless  they  shall  believe  that  the  damage  as 
aforesaid  was  more  than  one-half  the  value  of  the  said  brig  at  the 
time  the  accident  ^happened,  according  to  the.  proof  of  such  value  as 
given  in  evidence:  and  that  in  estimating  the  amount  of  such  damage, 
the  jury  are  to  take  the  amounts  of  the  general  and  particular  ave- 


Digitized  by 


Google 


JANUARY  TERM,  1838.  395 

[Bztdlie  9t  il.  ▼.  The  Maiyland  Insahmee  Company.] 
rages  as  adjusted  at  New  Orleans,  deducting  one-third  from  the  actual 
cost  of  repairs. 

But  the  court  refused  to  give  the  instruction  prayed  for,  and  gave 
to  the  jury  the  following  instruction:  If  the  jury  find  from  the  evi- 
dence, that  the  Gracchus  v^as  so  damaged  by  the  disaster  mentioned 
in  the  letter  of  captain  Snow,  of  March  25th;  1833,  that  she  copld 
not  be  got  off  and  repaired  without  an  expenditure  of  money  to  an 
amount  exceeding  half  her  value,  at  the  port  of^New  Orleans,  after 
such  repairs  were  made;  then  the  plaintiffs  are  entitled  to  recover  for 
a  total  loss,  iinder  the  abandonment  made  on  the  22d  day  of  April, 
1833:  and  in  ascertaining  th^  amount  of  such  expenditure,  the  jury 
must  include  the  sum  for  which  the  brig  was  liable  to  the  salvors, 
according  to  the  decree  of  the  district  coiirt  of  Louisiana  stated  in  the 
evidence:  but  if  the  jury  find  that  th^  vessel  could  have  been  got  off 
and  repaired,  without  an  expenditure  of  money  to  the  amount  of 
more  than  half  her  value,  then  upon  the  evidence  offered,  the  plain- 
tiffs are  not  entitled  to  recover  for  a  total  loss,  on  the  ground  that  the 
voyage  was  retarded  or  lost;  nor  on  account  of  the  arrest  and  deten- 
tion of  the  vessel  bv  the  admiralty  process,  issued  at  tlie  instance  of 
the  salvors. ' 

The  defendants  excepted  to  the  refusal  of  the  court  to  give  the  in- 
structions prayed:  and  also  to  the  opinion  actually  given  by  the 
court  in  their  instructions  to  the  jury.  The  plaintiffs  also  excepted 
to  the,  same  opinion,  given  by  the  court 

The  plaintiffs  also  prayed  ^*  the  court  to  direct  the  jury,  that  in  this 
cause  the  insured,  by  their  letter  of  the  22d  April,  authorized  and 
required  the  proper  expenditures  to  be  made  upon  the  vessel,  for 
which  said  underwriters  are  liable  under  their  policy;  that  no  funds 
being  supplied  by  them  in  New  Orleans  to  meet  this  loss,  and  the 
salvage  and  repairs  having  been  paid  for  by  money  raised  upon  res- 
pondentia upon  the  vessel;  if  the  jury  ishall  find  that  said  vessel, 
under  the  lien  of  this  bond,  came  to  Baltimore,  and  the  defendants 
were  then  apprized  of  the  existence  of  such  respondentia,  and  were 
also  informed  of  the  existence  of  the  proceedings  thereupon  against 
said  vessel,  and  they  neglected  to  pay  so  much  thereof  as  they  ought 
to  have  paid  to  relieve  said  vessel ;  and  omitted  to  place  her  in  the 
hands  of  the  owners,  discharged  of  so  much  of  such  bottomry,  as  the 
underwriters  were  liable  for;  and  in  consequence  thereof,  said  vessel 
was  libelled  artd  condemned  and  sold,  and  thereby  wholly  lost  to  the 
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pliiintiffs;  thiui  the  plaintiffs  are  entitled  to  recover  for  the  whole 
value  of  the  vessel." 

The  court  refused  to  give  this  instruction^  and  the  plaintiffs  ex- 
cepted to  the  refusal;  and  the  couli*t  signed  a  bill  of  exceptions  upoq 
both  exceptions.  The  jury  found.a  verdict  for  the  plarntiifs  for  three 
thousand  four  hundred  and  eighty-nine  dollars  and  twenty-two  cents; 
upon  which  judgment  passed  for  the  plaintiffs.  And  the  present 
writ  of  error  is  brought  by  the  plaintiffs  for  thcT  purpose  of  reviewing 
the  instructions  above  stated^  so  far  as  they  excepted  thereto* 

Although  the  prayers  for  the  instructions  by  the  defendants  are 
^not  before  the  Court  fdr  the  purpose  of  direct  consideration,  as  the 
defendants. have  brought  no  writ  of  error;  yet  it  is  impossible  com- 
pletely to  understand  the  nature  and  extent,  and  proper  oonstmction 
of  the  opinion  given  by  the  court,  without  adverting  to  the  proposi- 
tions contained  in  them;  for  tp  them,  and  to  them  only  w»  the  opi- 
nion of  the  court  given  as  a  response. 

The  second  instruction  asked  by  the  defendants,  in  sjibstance, 
insisted^  that  to  entitle  the  plaintiffii  to  recover  for  a  total  loss,  the 
damage  to  the  Gracchus  from  the  accident  shoyld  be  more  than  one- 
li^  the  sum  to  which  she  was  valued  in  the  policy;  and  that  in  esti- 
mtfting'that  damage*,  the  costs  of  the  repairs  only  were  to  be  taken, 
deducting  one-third  new  for  old.  tn  effect,  therefore,  it  excluded  all 
conrfderation  of  the  salvage  in  the  ascertainment  of  the  loss. 

Th^  third  instruction  was  in  substance  similar  to  the  second,  ex- 
cept that  it  did  n6t  insist  upon  the  exclusion  of  the  salvage.  In  ef- 
fect^ therefore^  it  insisted  upon  the  valuation  in  the  policy,  as  the 
standard  by  which  to  ascertain  whether  the  damage  was  half  the  value 
of  the  Gracchus,  or  not 

The  fourth  instruction  insisted,  that  to  entitle  the  plaintifis  to  re- 
cover for  a  total  loss,  the  damage  must  exceed  ope-half  the  valike  of 
the  G^racchus  at  the  time  of  the  accident;  and  that  in  estimating  the 
damage,  the  general  and  particular  averages,  as  adjusted  at  New  Or- 
leans, were  to  be  taken;  deducting  one-third  new  for  old.  In  effect,' 
therefore,  it  insisted  that  nothing  but  these  adjustments  were  to  be 
taken  into  consideration,  in  ascertaining  the  totality  of  the  loss  at  the 
time  of  the  abandonment;  (admitting  the  abandonment  to  be  suf- 
ficient;) however  imihinent  might  be  the  dangers,  or  great  the  losses 
tiien  actually  impending  over  the  Gracchus.  And  all  three  of  these 
prayers  further  insisted,  thai  the  deduction  of  one-third  new  for  old, 
should  be  made  from  the  amount  of  the  repairs,  as  in  the  case  of  a 
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partial  loss,  in  ascertaining  whether  there  was  a  right  to  abandon  for 
a  total. loas^  upon  the  ground  that,  the  damage  exceeded  a  moiety  of 
the  value  of  the  vessel. 

The  instructions  of  the  court  actually  given  in  these  prayers, 
involve  the  following  propositions.  1.  That  if  the  expenditures  in 
repairing  the  damage  exceeded  half  the  value  of  the  brig  at  the  port 
of  New  Orleans,  after  such  repairs  were  made,  including  therein  the 
salvage  awarded  to  the  salvors;  the  plaintiffs  were  entitled  to  recover 
for  a  total  loss,  under  the  abandonment  made,  on  the  22d  of  April, 
1833.  2.  If  the  expenditures  to  getx>ff  and  repair  the  brig,  were  less 
than  the  half  of  such  value,  then  the  plaintiffs  were  not  entitled  to 
recover  for  a  tbtal  loss,  upon  the  g^round  that  the  voyage  was  retard- 
.ed  or  lost;  nor  on  account  of  the  arrest  and  detention  of  the  brig, 
under  the  admiralty  process,  for  the  salva^. 

The  question  is,  whether  these  instructions  were  correct  In  con- 
sidering the  first,  it  is  material  to  remark,  that  by  the  well  settled 
principles  of  our  law,  the  state  of  the  facts,  and  not  thc^  state  of  the 
information  at  the  time  of  the  abandonment,  constitutes  the  true  cri- 
terion by  which  we  are  to  ascertain  whether  a  total  loss  has  occur- 
red or  not,  for  which  an  abandonment  can  be  n^ade.  If  the  abandon- 
ment, when  made,  is  good,  the  rights  of  the  parties  are  definitivcfly 
fixed;  and  do  not  become  changed  by  any  subsequent  events.  If,  on, 
the  other  hand,  the  abaordohment, /when  made,  is  not  good,  subse- 
quent circumstances  will  not  affect  it  so  as,  retroactively,  to  impart  to 
it  a  valfdity  which  it  had  not  at  its  origin.  In  some  respects,  our 
law  on  this  point  differs  from  that  of  England;  for,  by  the  latter>  the 
right  to  a  total  loss  vested  by  an  abandonment,  may  be  divested  by 
subsequent  events,  which  change  that  total  loss  into  a  parti^il  los& 
It  is  unnecessary  to  cite  cases  on  this  subject,  as  the  diversity  is  well 
known;  and  the  courts  in  neither  country  have  shown  any  disposi- 
tion of  late  yiears  to  recede  from  their  own  doctrine.  The  cases  of 
Rhinelander  v.  The  Insurance  Company  of  Pennsylvania,  4  Cranch, 
29;  and  Marshall  v.  The- Delaware  Insurance  Comjj^y,  4  Cranch, 
202,  are  direct  affirmations  of  our  rule:  and  those  of  Bainbridg;^  r. 
Neilson,  10  East's  Rep.  329;  Patterson  v.  Ritchie,  4  M.  &  Selw. 
394;  and  M'lver  v.  Henderson,  4  M.  &  Selw.  584;  of  the  English 
rule. 

In  cases  where  the  abandonment  is  founded  upon  a  supposed  tech- 
nical total  loss,  by  a  damage  or  injury  exceeding  one-half  the  value 
of  the  vessel,  although  the  fact  of  such  damage  or  injury  must  exist 
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'  at  the  time,  jet  it  is  necessarily  open  to  proofs,  to  be  deriyed  from 
subsequent  events.  Thus,  for  example,  if  the  repairs,  when  subse- 
quently made,  clearly  exceed  the  half  value,  it  is  plain  that  this  af- 
fords one  of  the  best  proofs  of  the  actual  damage  or  injury.  On  the 
other  hand,  if  the  subsequent  repairs  are  far  below  the  half  value, 
this,  so  far  as  it  goes,  affords  an  inference  the  other  way.  But  it  is 
not,  and  in  many  cases  cannot  be  decisive  of  the  right  to  abandon. 
In  many  cases  of  stranding,  the  s(ate  of  the  vessel  at  the  time  may 
be  such,  from  the  immin^ncy  of  the  peril,  and  the  apparent  extent 
of  expenditures  required  to  deliver  her  from  it,  as  to  justify  an  aban- 
donment; although,  by  some  fortunate  occurrence,  ihe  may  be  de- 
livered from  her  peril,  without  an  actual  expenditure  of  one-half  of 
her  value  after  she  is  in  safety.  Under  such  circumstances,  if,  in 
all  human  probability,  the  expenditures  which  must  be  incurred  to 
deliver  her  from  her  peril,  are,  at  the  time,  so  far  as  any  reasonable 
calculations  can  be  made,  in  the' highest  degree  of  probability,  be- 
yond half  value;  and  if  her  distress  and  peril  be  such  ^  would  in- 
duce a  considerate  owner,  uninsured,  and  upon  the  spot,  to  withhold 
any  attempt  to  get  the  vessel  off,  because  of  such  apparently  great 
expeAditures,  the  abandonment  would  doubtless  be  good.  It  was  to 
such  a  case  that  lord  Ellenborough  alluded,  in  Anderson  v.  Wallis, 
2  M.  &  SelW.,  when  he'  said:  ^'  There  is  not  any  case,  nor  principle, 
which  authorizes  an  abandonment,  unless  where  the  loss  has  been 
actually  a  total  loss,  or  in  the  highest  degree  probable  at  the  time 
of  the  abandonment.''  Mr.  Chancellor  Kent,  in  his  learned  Commen- 
taries, vol.  3,  321,  has  laid  down  the  true  results  of  the  doctrine  of 
law  on  this  subject .  '^  The  right  of  abandonment  (says  he,)  does  not 
depend  upon  the  certainty,  but  upon  the  high  probability  of  k  total 
loss,  either  of  the  property  or  of  the  voyage,  or  both.  The  insured 
is  .to  act,  not  upon  certainties,  but  upon  probabilities;  and  if  the  facts 
present  a  case  of  extreme  hazard,  and  of  probable  expense,  exceeding 
half^the  valueof  the  ship,  the  insured  may  abandon;  tliough  it  should 
happen  that  she  was  afterwards  recovered  at  a  less  expense."  We 
have  no  difficulty,  therefore,  in  acceding  to  the  argument  of  the  coun- 
sel for  the  plaintiffs  in  error  on  this  point  But  its  application  to  the 
ruling  of  the  court,  will  be  considered  hereafter. 

In  respect  to  the  mode  of  ascertaining  the  Value  of  the  ship,  and, 
q{  course,  whether  she  is  injured  to  the  amount  of  half  her  value,  it 
has,  upon  the  fullest  consideration,  been  held  by  this  Court,  that  the 
true  basis  of  the  valuation  is  the  value  of  the  ship  at  the  time  of  tlie 
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dimster;  and  that,  if  after  the  damage  is  or  might  be  i*epaired,  the 
ship  is  not,  or  would  not  be  worth,  at  the  place  of  the  repairs,  double 
the  cost  pf  the  repairs,  it  is  to  be  treated  as  a  technical  total  loss. 
This^was  the  doctrine  asserted  in  the  Patapsco  Insurance  Company 
V.  Southgate,  5  Peters,  604;  in  which  the  court  below  had  instructed 
the  jury,  that,  if  the  vessel  could  not  have  been  repaired  without  an 
expenditure  exceeding  half  her  value  at  the  port  of  the  repairs,  after 
the  repairs  were  made,  it  constituted  a  total  loss.  This  Court  held 
that  instruction  to  be  entirely  correct  It  follows,  from  this  doc- 
trine, that  tlie  valuation  of  the  vessel  in  the  policy,  or  the  value  at 
the  home  port,  or  in  the  general  market  of  other  ports,  constitutes 
no  ingredient  *in  ascertaining  whether  the  injury  by  the  disaster  is 
more  than  one-half  the  value  of  the  vessel,  or  not  For  the  like  rea- 
son, the  ordinary  deduction  in  cases  of  a  partial  Joss  of  one-third 
new  for  old,  from  the  repairs,  is  equally  inapplicable  to  cases  of  a 
technical  total  loss,  by  an  injury  exceeding  one-half  of  the  value  of 
the  vessel.  That  rule  supposes  the  vessel  to  be  repaired  and  return- 
ed to  the  owner;  who  receives  a  correspondent  benefit  from  the  re- 
pairs beyond  his  loss,  to  the  amount  of  the  one-third.  But  in  the 
case  of  a  total  loss,  the  owner  receives  no  such  benefit;  the  ves- 
sel never  returns  to  fcim,  but  is  transferred  to  the  underwriters.  If 
the  actual  cost  of  the  repairs  exceeds  one-haif  of  her  value  after  the 
repairs  are  made,  then  the  case  falls  directly  within  the  predicament 
of  the  doctrine  asserted  in  the  case  of  5  Peters,  604.  The  same  li* 
mitations  of  the  rule,  and  the  reasons  of  it,  are  very  accurately  laid 
down  by  Mr.  Chancellor  Kent,  in  his  Commentaries,  3  vol.  330;  and 
in  Da  Costa  v.  Newnham,  2  Term  Rep.  407. 

If,  with  these  "principles  in  view,  we  examine  the  first  instKuction 
given  in  this  case  in  the  circuit  court,  it  will  be  found  to  be  perfectly 
correct  Indeed,  that  part  of  the  instruction  which  declares  that  if 
the  brig  '^  could  not  be  got  off  and  repaired  without  an  expenditni^ 
of  money  to  an  amount  exceeding  half  her  value  at  the  port  of  New 
Orleans,  after  such  repairs  were  made,  then  the  plaintiffs  are  entitled 
to  recover  for  a  total  loss  under  the  abandonment,''  is  precisely  in 
the  terms  of  the  instruction  given  in  The  Patapsco  Insurance  Com- 
pany V.  Southgate,  5  Peters,  604.  The  error,  which  has  been  in- 
sisteJ  on  at  t|ie  argument  by  the  plaintiDTs,  is  in  the  additional  direc- 
tion; that  "  ifi  ascertaining  the  amount  of  such  expenditure,  the  jury 
must  include  the  sum  for  which  the  brig  was'  liable  to  the  salvors, 
according  to  the  decree  of  the  district  court  of  .Louisiana,  stated  in 
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the  evidence:"  which,  it  is  contended,  removed  from  the  considera- 
tion of  the  jury  the  right  to  take  into  the  account  th^  high  probabi- 
lity, at  the  time  of  the  abandonment^  of  the  allowance  of  a  greater 
salvage^  and  even  to  tiie  extent  of  the  fifty  percent  then  claimed  by 
the  salvors.  And  in  support  of  the  argument,  it  is  insisted  that  the 
state  of  the  facts,  and  the  high  probabilitiea  iftt  the  time  of  the  aban-. 
donment,  constitute  the. governing  rule;  and  not  the  ultimate  result 
in  the  subsequent  events.  But  it  a{»pears  to  us  that  the  argument  is 
founded  upon  a  total  misunderstanding  of  the  trpe  impcMl  of  this 
part  of  the  instruction.  The  coaft  did  not  undertake  to.say,  and  did 
not  say,  that  the  jury  might  not  properly  take  into  consideration  the 
high  prolbability  of  a  lai^er  salvage  at  the  time  of  the  abandonment; 
but  simply,  that  the  jury  must  include  in 'the  half  value,  the  amount 
of  th^  actual  salvager  decreed,  because  that  was,  in  truth,  a  part  of  the 
lois.  The  instruction  was,  therefore,  not  a  limitation  restrictive  of 
thiei  rights  and  claims  of  the  plaintiffs,  but,  in  fact,  a  direction  in  fa- 
vour of  their  rights  and  claims,  ^nd  in- support  of  the  abandonment 
This  is  demonstrated  by  the  theh  actual  position  of  the  cause.  The 
defendants  .had  asked  an  instruction  that  ihe  costs  of  the  repairs  only, 
exclusive  of  the  salvage,  shoulfl  be  taken  into  consideration  in  esti- 
mating the  half  value;  and  also  that  the  one-third  new  for  old, 
should  be  deducted  from  the  ^mount  of  the  cost,  in  estimating  the 
half  value.  The  court,  in  effect,  -negative^  both' instructions;  and  in 
the  particulars  now  objected  to,  there  was  a  positive  dii^ction  to  the . 
jury  not  to  exclude,  but  to  include  the  salvage,  in  the  estimate  of  the 
loss.  In  this  view  of  the  matter,  the  instructioi  was  most  favourable 
to  the  plaintiffs;  and,  so  far  froni  excluding  evidence  whicK  might 
show  the  amount  of  the  actual  damage  at  the  time  of  the  abandon* 
ment;  it  resorted,  and  very  properly  resorted  to  the  subsequent, as- 
certainment of  salvage  as  positive  evidence,  that  to  that  extent  at 
least,  the  actual  damage  was  enhanced  beyond  the  cost  of  the  repairs^ 
We  are  entirely  satisfied^with  this  part'  of  the '  instruction,  in  this 
view,  which  seems  to  us  to  be  the  true  interpretation  of  it 

In  respect  to  the  other  part  of  the  instruction  there  is  no  substan- 
tial difficulty.  The  mere  retardation  of  the  voyage  by  any  of  the 
perils  insured  against,  not  amounting  to  or  producing  s(  total  inca- 
pacity of  the  ship  eventually  to  perform  the  voyage,. cannot,  upon 
principles  well  established,  be  admitted  to  constitute  a  technical  total 
loss,  which  will  authorize  an  abandonment  A  retardation  for  the 
purpose  of  repairing  damages  from  the  perils  insured  against,  that 
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damage  hot  exceeding  one  moiety  of  the  value  of  the  ship,  falls 
directly  within  this  doctrine.  Under  such  circutastancai,  if  the  ship 
can  be  .repaired  and  is  repaired,  and  is  tlius  capable  of  performing 
ihe  voya^,  there  13  no  ground  of  abandonment  founded  upon  the 
consideration  that  the  voyage  may  not  be  worth  pursuing  for  the  in- 
tereisit  cif  the  «hip  owner;  or  that  the  cargo  has  been  injured,' so  that 
it  is  not  worth  transporting  further  on  the  voyage:  for  the  loss  ojf 
the  cargo  for  the  voyage,  has  nothing  to  do  with  an  insurance  upon 
the  ship  for  the  voyage.  This  was  expressly  held  by  this  Court,  in 
the  case  of  Alexander  v.  The  Baltimore  Insurance  Company}  4 
Cranph  R.  370;  where  it  was  decided  that  an  insurai^ce-On  a  ship  for 
a  voyage,  was-  not  to  be  treated  as  an  insurance  on  the  ship  and  the 
voyage,  or  as  an  undertaking  that  she  shall  actu^Uy  perform  the 
Vpyage:  atid,  only,  that  notwithstanding  any  of  the  perils  insured 
against,  she  shall  be  of  ability  ta  perform  the  voyage;  and  that  the 
underwriters  will  pay  any  damage  sustained  by  her,  iroifx  those  perils, 
during  the  voyage.  The  Court  farther  held,  that  upon  such  ain-in- 
surahce,.  a  total  loss  of  the  cargo  for  the  voyage,  was  'not  a  total  loss 
of  the  ship  for  the  voyage.  In  -respect  to  the  point  of  retardation 
tar  repairs,  the  more  recent  authorities  contain  reasoping  altogether 
saftisfactory^  and  consistent  with  the  true  nature  and  objects  of  poii-> 
cie&  of  inai^ranee.  The  subject  was  a  good  deal  discussed  in  the 
ease  of  Anderson  v.-  Willis,  2  Maule  &  Selw.  240,  which  was  a 
policy  on  cargo,;  'and*  again  in  Everth  v.  Smith,  2  M»  &  Selw.  278, 
w^ich  was  a  policy  on  freight';  and  again  inFalkner  v«  Riti^hie,  t 
M.  &  Se^w-  i90,  which  was  a  policy  on.  ship:  and* in  each  of  the 
eases,  the  court  came  to  tb^  conclusion  that  a  mere  retardation  of 
the  voyage  hy  any  peril  insUn^d-  against,  did  not  entitle  the  insured 
to  repover  ifer  a  tot^  loss;  if  the  thing  insured  was  capable  of  per^ 
formijQg  the  voyage.  Lord  Etienbprough,  in  the  ilifst  case,  said«; 
^Disappoinjtment  of  arrival  is  a  new  head  of  abandonment  in  insur- 
aoce  1|LW.''  ^  If  the  retardation  of  the  voyage  be  a  cause  of  alrandon- 
ment^  the  ha{Spening  of  any  marine  peril  to  the  ship,  by  which  a 
de^y  is  caused  in  her  arrival  at  the  earliest  market,  would  also  be  a 
cause  of  abandonment  I  am  well  aware  that  an  insurance  upon  a 
cargo,  for  .a  particular  voyage,  contemplates  that  the  voyage  shall  be 
performed  witb  that  cargo;  and  any  risk  which  renders  the  cargo 
perihanently  lost  to  the  assured^  may ,  be  a  cause  of  abandonment  In 
like  manner  a  total  loss  of  cargo  may  be  effected  not  merely  by  the 
destination  of  that  cargo,  but  h]^  a  permanent  incapacity  of  the  ship 
Vol.  XII.— 3  E 
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to  perform  the  voyage;  that  is,  a  destruction  of  the  contemplated 
adventure^  But  the  case  of  an  interruption  df  the  yoyage,  does  not 
warrant  the  assured  in  totally  disengaging  himself  from  the  adven- 
ture, and  throwing  this  burthen  on  the  underwriters.'^  In  Falkner 
V.  Ritchie,  2  M.  &  Selw.  290,  his  lordship  added :  <<  What  has  a  loss 
of  the  voyage  to  do  with  a  loss  of  the  ship?''  meaning,  as  the  con- 
te^Lt  shows,  that  the  loss  of  the  voyage  is  no  ground  of  abandonment, 
where  the  ship  is  not  damaged  to  an  extent  which  permanently 
disables  her  to  perform  it  The  same  doctrine  was  affirmed  in  Hunt 
y.  Royal  Exchange  Assurance  Company,  5  M.  &8elw.  47;  and  in 
Naylor  v.  Taylor,  9  Barn.  &  Cresw.  718.  And  it  was  long  ago  re- 
cognised by  this  Court,  by  necessary  implication,,  in  the  case  of 
Alexander  v.  Baltimore  Insurance  Company,  4  Cranch  R.  370;  and 
Smith  V.  The  Universal  Insurance  Company,  6  Wheat  R.  176.  In 
this  latter  case,  the  Court  said : .  ^^  The  insurers  do  not  undertake  that 
the  voyage  shall  be  performed  without  delay,  or  that  the  perils  in- 
sured against  shall  not  occur.  They  undertake  only  for  losses  sus- 
tained by  those  perils;  and  if  any  peril  does  act  lipon  the  subject, 
yet  if  it  be  removed  before  any  loss  takes^  place,  and  the  voyage  be 
not  thereby  broken  up,  but  is,  or  may  be  resumec^  the  insured  can- 
not abandon  for  a  total'  losar"  Languajge  more  explicit  upon  this 
point,  could  scarcely  have  been  used. 

Nor  is  there  any,  the  slightest  diffbrence  in  laW,  whether  the  re- 
tardation or  temporary  suspension  of  the  voyage  be  for  the  purpose 
of  repairs,  or  to  meet  any  other  exigency  which  interrupts,  but  does 
not  finally  defeat  the  actual  resumption  ,of  it  The  detention  of  the 
ship,  under  the  admiralty  proceedings,  does  not,  therefore,  in  any 
manner  chapge  the  postur^e  of  the  case.  It  is  admitted  on  all  sides, 
and  indeed  it  admits  of  no  legal  controversy,  that  this  detention  can- 
not be  construed  to  be  a  substantive  peril  within  the  clause  of  the 
policy  respecting  "  restraints  and  detainments  of  all  kings,  princes 
or  people;"  for  the  restraints  and  detainments  there  alluded  to,  are 
the  operations  of  the  sovereign  power  by  ah  exercise  of  the  vis  ma- 
jor, in  its  sovereign  capacity,  controlling  or  divesting,  for  tho  timcf,  the 
dominion  or  authority  of  the  owner  over  the  ship  j  and  not  proceed- 
ings of  a  mere  civil  nature  to  enforce  private  rights,  claimed  under 
the  owner  for  services  actudlly  rendered  in  the  preservation  of  his 
property.  This,  indeed,  if  it  admitted  oi'  any  doubt,  would  be  dis- 
posed of  by  the  reasoning  of  the  court  in  Nesbitt  v.  Lushington,  4 
Term  R.  783;  and  Thornely  v.  Hebson,  2  Barn.  &  Aid.  R.  513.    Sec 
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tlso  3  Kent's  Comm.  304, 326.  In  truth  the  detention  by  the  admi- 
ralty process  was,  in  this  ofi^se;  as  is  apparent  from  the  admitted  faet^ 
a  mere  retardation  of  the  voyage.  The  brig  was  delivered  from 
that  proceeding;  the  salvage  was  paid;  and  she  not  only  was  capable, 
but  did  inrfact  resume  and  complete  her  voyage  to  Baltimore. 

The  considerations  already  suggested,  dispose  of  the  other  point 
raised  under  this  instruction,  as  to  the  loss  of  the  voyage.  It  is  appa* 
rent  that  the  loss  of  the  voyage  ppokeh  of,  and  necessarily  implied  in 
this  instruction  upon  the  admitted  state'  of  the  facts^  was  the  loss  of 
the  cargo  for  the  voyage,  and  not  the  loss  of  the  vessel  by  incapacity 
to  perform  the  voyage.  If  the  vessel  could,  as  the  instruction'  sup- 
poses, be  got  off  and  repaired  without'an  expenditure  exceeding  half 
her  value,  and  be  thereby  enabled  to  resume  the  voyage;  it  is  plain 
that  the  loss  of  the  cargo  for  that  voyage,  constituted  no  total  loss  of 
the  vessel  for  the  voyage.  It  was  absolutely  impossible  for  the 
court,  upon  the  authorities  already  cited,  to  arrive  at  any  other  con- 
clusion. 

The  state  of  things  at  the  time  of  the  abandonment,  did  not  de- 
monstrate any  incapacity  of  the  ship  to  resume  her  voyage  after  the 
repairs;  and  in  point  of  fact,  as  has'  been  already  suggested,  she  not 
only  did  resume  it,  but  actually  performed  it  The  insurance  was 
Upon  time;  and.  the  policy  actually  expired,  by  its  own  limiti^tion^ 
upon  the  22d  of  May,  1833,-  before  she  had  actually  resumed  her 
voyage.  But  that  can  make  no  difference.  An  insurance  on  tiibe 
differs  as  to  this  point  in  no  essential  manner  whatsoever  from  an  in^ 
sufance  upon  a  particular  voyage;  except  in  this,  that  in  the  latter 
case,  the  insunmce  is  upon  and  for  a  specific  voyage  described  in  the 
policy;  whereks  a  policy  on  time,  insures  no  specific  voyage,  but  it 
covers  any  voyage  or  voyages  whatsoever  tindertaken  within,  and 
not  exceediitg  in  point  of  duration,  the  limited  period  for  which  the 
insurance  is  made.  But  .an*  insurance  onetime  by  no  means  contains 
any  undertaking  on  the  part  of  the  underwriters,  that  any  particular 
voyage  undertaken  by  the  insured  within  the  prescribed  period, 
shall  be  performed  before  the  expiration  of  the  policy.  It  waiTants 
nothing  as  tO' any  retardation  or  prolongation .  of  the  voyage;  but 
only  that  the  ship  shall  be  capable  of  performing  the  voyage  under- 
taken, notwithstanding  any  loss  of  injury  whicli  may  accrue  to  her 
during  the  time  for  which  she  is  insured;  and  of  resuming  it,  if  in« 
terrupted.  In  other  words,  the  undertaking  is  that  the  ship  shall 
not,  by  the  operation  of  any  peril  insured  against  during  the  time 
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fpr  which'  the  paUcjr  oontinues,  be  totally:  amir  permanently  loit  or 
disabled  Trom  performing. the  voyage  then  in. progress,  or  any. other 
voyage  within  the  scope  of  the  policy.  The  case  of  I^ole  v.  Fitz- 
gerald/Willed'  Rep.  641;  S.  0.  Amber's  Rep.  214,  affords  a  strik- 
ing illustration«of  this  doctrine;  and  whatever  doubts  may  be  enter- 
tuined  as  to  some  of  the  dicta  in  that  case,  lord  Ellenborough  has 
well  said)  that  it  may  be  of  great  uaie  to  i^sort  to  it,  in  order  to 
purify  the  mind  from  these  generalities,  respecting  the  loss  of  the 
voyage  of  the  ship,  constituting,  per  se^  a  loss  of  the  ship.  Falkner 
V. -Ritchie,  Si  Maule  &  Selw.  293.  There  is  no  error,  theit,  in  the 
instructions  actually  given  to  the  jury  in  the  response  of  the  court  to 
tfiose  asked  by  the  defendants. 

In  the  next  place,  as  to  the  instruction  asked  by  the  plaintiffs,  and 
refused  by  the  court  In  substance,  it  insisted. that  if  the  under- 
writers had  authorized  the  expenditure  tp  be  made  for  the  repairsy 
and  had  not  supplied  the  appropriate  fund^  for  these  repairs,  and  for 
the  salvage,  and  the  bottomry  bond  was  given  to  secure  them;  and 
the  underwriters  were  apprized  of  the  admiralty  proceedings  at  Bal- 
timoi^,  and  ther^  neglected  to  pay  so  much  thereoif  as  they  ought  to 
have  paid  to  discharge  the  same;  and  thatvthe  vessel  in  consequence 
thereof' was  sold  under  those  proceedings:  then  theplaintifis  were 
eatitled  to  recover  for  the  whole  value  of  the  viessel.  This  instruc- 
tion, it.  niay  be  remarked,  proceeds  "upon  the  supposition  that  there 
was  not  a  technical  total  loss,  entitliilg  the  plaintiffs  to  abandon;  and 
that  the  abandonment  of  the  22d  of  April  was  not  available  for  the 
plaintiff^.  For,  if  it  had  been,,  then  t)ie  underwriters  would  have 
becpme  firom  that  time  the  owners  of  the  ship;  and  the  subs^uent 
losses,  whatever  they  might  t)e,  would  be  on  their  sofe  account 
The  case  put,  then,  supposes  that,  in  point  of  law^  in  the  ease  of  a 
merely  partial  loss  to  the  ship,  if  money  is  taken  up  on  bottomry 
for  the  necessary  repairs  and  expenditures,  it  becomes  the  duty  of 
the  underwriters- to  deliver  the  ship  {torn  the  bottomry  bond  to  the 
extent  of  their  Hability  for  the  expenditures;  and  th&t  if  they  do  not, 
and  the  vessel  is  sold  under  the  bottomry  bond,  they  are  liable  not 
only  for  the  partial  loss,,  but  for  all  other  losses  to  the  owner  from 
their  neglect  We  knew  of  no  principle  of  law  which  justifies  any 
such  do(^trine.  The  underwriter  engage  to  pay  the  aipount  of  the 
expenditures  and  losses,  directly  flowing  from  the  perils  insured 
against;  but  not  any  remote  or  consequential  losses  to  the  owners, 
from  their  neglect -to  pay  the  same.    It  might  be  as  well  eoi^tetoded. 
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that  if  by  the  neglect  to  pay  a  partial  loss  the  owners  were  prevented 
from  undertaking  a  new  and  profitable  voyage,  the  underwriters 
would  be  responsible  to  them  for  such  consequential  loss.  The 
maxim  here,  as  in  many  other  cases  in  the  law,  is,  causa  proxima  non 
remota  spectatur.  The  underwriters  are  not  bound  to  supply  funds 
in  a  foreign  .port  for  the  repairs  of  any  damage  to  the  ship,  oc- 
casioned by  a  peril  insured  against  Thjsy  undertake  only  to  pay 
the- amount  after  due  notice  and  proof  of  the  loss;  and,  usually, 
this  is  to  be  done,  (as  was  in  fact  the  present  case)  after  a  prescribed 
time  from  such  notice  and  proof  of  the  loss.  If  to  meet  the  expen- 
ditures for  the  repairs,  the  master  is  compelled  to  take  up  money  ou 
bottomry,  and  thereby  an  additional  premium  becomes  payable,  that 
constitutes  a  part  of  the  loss,  for  which  the  underwriters  are  liable. 
But  in  cases  of  a  partial  loss,  the  money  upon  bottomry  is  not  taken 
up  on  account  of  the  underwriters,  but  of  the  owner;  and  they  be- 
6ome  liable  to  the  payment  of  the  loss,  whether  the  bottomry  bond 
ever  becotnes  due  and  payable  or  not  In  short,  with  the  mode  by 
which  the  owner  obtains  the  necessary  advances,  they  have  nothing 
to  do;  except  that  they  must  bear  their  share  of  the  increased  ex- 
pensed to  furnish  the  repairs,  as  a  common  sacrifice.  Indeed,  it 
seems  difficult  to  understand  upon  what  ground  it  is,  that  in  case  of  a 
partial  loss  the  owner  is  exonerated  from  the  duty  of  delivering  his 
own  ship  f  om  the  lien  of  the  bottomry  bond,  and  is  at  liberty  to 
throw  upon  the  underwriters  the  whole  obligation  of  discharging  it, 
under  the  penalty^  of  being  otherwise  responsible  in  case  of  a  sale; 
not  for  their  share  of  the  loss,  (assuming  that  they  were  at  all  bound 
to  discharge  any  part  of  the  bond,)  but  for  the  whole  loss.  Upon 
what  ground  can  it  be  said  that  the  loss  of  ih^  vessel  by  the  sale  in 
this  cas^,  is  attributable  to  the  neglect  of  the  underwriters,  which 
does  not  equally  apply  to  the  owners.  They  had  at  least,  upon  their 
own  argument,  an  equal  duty  to  perform ;  for  the  underwriters  were 
not  liable  for  the  whole  amount  of  the  bottomry  bond,  but  for  a  part 
only;  sipd  the  owners  were  bound  to  discharge  the  residue.  How, 
then,  can  they  call  upon  the  underwriters  to  pay  them  a  total  loss  on 
account  of  a  sale;  which  upon  their  own  argument  was  as  much  at- 
tributable to  their  own  neglect  as  to  that  of  the  underwriters.  But 
we  wish  to  be  understood  as  putting  this  point  upon  its  true*  ground 
in  point  of  law;  and  that  i^,  that  in  the  case  of  a  partial  loss,  where 
money  is  taken  up  on  bottomry  bond,  to  defray  the  expenditures  to 
repair  it,  the  underwriters  have  nothing  to  do  with  the  bottomry 
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bond,  but  are  simply  bouad  to  pay  the  parfial  loss,  including  their 
share  of  the  extra  expenses  of  obtaining  the  money. in  that  mode,  u 
a  ipart  of  the  loss.  If  it  were  otherwise,  any  partial  loss,  however 
small,  might,  if  money  were  taken  up  on  bottomry  to  meet  it,  be 
converted,  at  the  will  of  the  owner,  into  a  total  loss,  if  the  underwri- 
ters should  neglect  to  pay.  to  tlie  owner  th^  amount  of  such  partial 
loss.  The  case  of  Thornely  v.  Hebson,  2  Barn.  &  Aid.  513,  incul- 
cates a  very  different  doctrine. '  It  was  tliere  held,  that  even  in  the 
case  of  a  libel  for  salvage,  it  is  the  duty  of  the  owner,  if  he  can,  to 
raise  the  money  to  pay  the  salvage;  and  if  he  makes  no  such  attempt, 
but  suffers  the  ship  to  be  sold  under  the  admiralty  process,  he  cannot 
thereby  convert  a  loss,  which  is  partial,  into  a  total  loss.  And  it 
was  there  further  said,  by  Mr.  Justice  Bayley,  (what  is  entirely  ap- 
plicable tx>  the  present  case*,)  that  the  sale,  in  order  to  constitute  a 
total  loss  in  such  a  case,  must  be  from  necessity,  and  wholly  without 
the  fault  of  the  owner. 

The  instruction  asked  in  the  present  instance  seems  to  have  pro- 
ceeded, wholly  upon  the  ground  of  the  doctrine  asserted  in  the  case  of 
Da  Costa  v.  Newnham,  2  Tem  Rep.  407.  But  assuming  that  case 
to  have  been  decided  with  entire  correctness  upon  its  own  particular 
circumstances;  it  seems  difficult,  consistently  with  the  principles  of 
law,  to  apply  the  doctrine  to  cases  which  are  not  exactly  in  the  same 
predicament  J  and  it  is  not  the  first  time  that  an  attempt  has  been 
made  to.press  that  case  into  the  service  of  other  cases  which  are  es- 
sentially different  The  whole  argument  turns  upon  this,  that  the 
brig  never  came  into  the  h^nds  of  the  owner  free  from"  the  lien  of 
the  bottomry  bond;  and  therefore,  the  total  loss  by  the  sale  is  pro- 
perly attributable  to  the  neglect  of  thf  underwriters.  But  the  same 
argument  would  equally  have  applied' if  there  had^been,  for  the  first 
time,  admiralty  proceedings  in  the  home  port  against  the  brig,  (with- 
out any  bottomry  bond  Having  been  given,)  for  the  repairs  thus 
made  in  a  foreign  port,  as  well  as  for  the  salvage.  Yet  no  doubt 
could  have  been  entertained  that,  under  such  circumstance,  the  un- 
derwriters would  not  have  been  bound  to  deliver  the  vessel  from  the 
liens  thus  incurred,  at  the  peril  of  otherwise  becoming  answerable  for 
a  total  loss.  In  what  essential  particular  is  the  case  changed  by  the 
substitution  of  an  express  lien  by  bottQmry,  for  an  implied  lien  by 
the  maritime  law  ?     In  none,  that  we  can  perceive. 

But  what  were  the  circumstances  of  the  case  of  Da  Costa  v* 
Newnham  ?    In  that  case,  the  insurance  was  for  a  voyage  from  Leg- 
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horn  to  London.  The  ship  ihet  with  an  accident  in  the  course  of 
the  voyage,  and  put  into  Nice  for  repair3.  Upon  receiving,  notice 
thereof,  the  assured  wished  to  abandon,  and,  indeed,  was  entitled  to 
abandon;  but  the  underwriters  insisted  upon  the  ship's  being  repaired, 
telling  him  to  pay  the  tradesmen's  bills.  He  consented,  at  last,  that 
the  repairs  should  be  done,  but  refused  to  adyance  any  jnoney;  iq 
consequence  of  which  it  l;>ecame  necessary  to  take  up  a  large  sum  of 
money- on  a. bottomry  bond,  to  defray  the  expenses.  The  ship  re- 
sumed and  performed  her  voyage;  and  after  her  arrival,  the  under- 
writers were  applied  to  take  up  the  bottomry  bond,  but  they  i-efused. 
Admiralty  prpc^edings  were,  as  it  should  seem,  accordingly  instituted, 
and  the  ship  was  sold  for  six  hundred  guineas;  the  bottomry  bond 
being  for  six  hundred  pounds,  which,  with  the  interest,  amounted  to 
a  larger  .sum,  viz.  six  hundred  and  seventy-eight  pounds. 

The  question  under  these  circumstances  was,  whether  the  plaintiiT 
was  entitled  to  recover..  Mr.  Justice  Buller,  who  tried  the  cau^e. 
was  of  opinion,  under  the  circumstances,  that  for  all  the  subsequent 
injury  which  had  accrued  to  the  owner,  in  consequence  of  the  refusal 
of  the,  underwriters  to  discharge  the  bottomry  bond,  and  by  which 
the  owner  was  damnified  to  the  full  amount  of  the  insurance,  the 
underwriters  were  liable;  because  it  was  their  own  fault  in  not  taking 
up  the  bond  for  the  .expenses  of  those  repairs,  which  had  been  in- 
curred by  their  own  express  directions;  and  the  only  remaining 
question  was,  how  the  average  was  to  be  calculated.  The  jury  found 
a  verdict  for  tlie- owqer'for  sixty-two  pounds  nineteen  shillings, 
which,  together  with  seventeen  pounds  ten  shillings  paid  into  court 
by  the  underwriters,  they  calculated  as  the  average  loss,  per  cent 
which,  the  owner  was  entitled  to.  A  motion  was  afterwards  niade 
for  a  now  trial,  and  refused  y  the  court;  substantially  upon  the 
grbunds  maintained  bjr  the  learned  judge  at  the  trial 

From  this  •statement  of  the  facts,  and  the  reasoning  of  the  court . 
applicable  thereto,^  in  thp  case  of  Da  Costa  v.  Newnham.  it  is  appa- 
renty  that,  in  that  ca^e,  the  actual  co'stof  the  repairs,,  (including  of 
necessity  the  bottomry  premium,)  exceeded  the  actual  value  of  the 
ship;  that  the  underwriters  had  fully  authorized  all  these  repairs,  and 
had*  expressly  promised  to  pay  all  the  costs  of  the  repairs  and  the 
.  necessary  incidents.  The  owner  of  the  ship,  at  the  termination  of 
the  voyage,  never  6ame  into  the  possession  of  the  ship  free  from  the 
lien  of  this  bottomry  bond:  for  the  whole  amount  of  which,  as  it  in- 
cluded nothing  but  the  costs  and  incidents  of  the  impairs,  the  under- 
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writers  were  liable,  and  which,  by  necessary  implication,  they  had 
promised  to  pay.  The  sum  claimed  by  the  owneY*  of  the  under- 
writers was  in  fact  less  than  the  amount  of  the  cost  of  the  repairs, 
that  cost  being  six  hundred  and  seventy-eight  pounds;  whereas  the 
loss  claimed  was  a  total  loss  of  the  ship,  which  sold  for  six  hundred 
guineas  only;  and  it  seems  that  the  insurance  was  on  an  open 
policy. 

The  question,  in  effect,  therefore,  was  whether  the  owner  was  not 
entitled  to  recover  the  full  amount  of  tbe  insurance,  which  was  the 
amount  of  his  actual  loss,  directly  arising  from  the  breach  of  the  pro- 
mise of  indemnity  made  to  him  by  the  underwriters.  Upon  such  a 
point,  there  should  not  seem  to  be  much  reason  for  any  real  juridical 
doubt 

Now,  there  are  essential  distinctions  between  that  case  and  the 
present  In  the  first  place,  the.  repairs  in  this  case  were  not  made 
under  any  positive  engagement  of  the  underwriters  beyond  what  the 
policy,  by  its  own  terms,  necessarily  included;  The  language  of  the 
underwriters  in  their  answers,  refusing  the  abandonment,  in  our 
judgment  imports  no  more  than  this.  It  merely- ^ays,  ''we  expect 
you  to  do  \yhat  is  necessary  in  the  case  for  the  safety  and  relief  of 
the  vessel."  It  was  rather  an  admonition  than  a  contract;  a  warning 
that  the  underwriters  would  hold  the  owners  to  the  performance  of 
all  the  duties  imposed  upon  them  by  law;  and  not  any  promise  as  to 
their  own  obligations.  In  the  next  place,  in  the  present  case,  the 
loss  is  to  be  taken  upon  the  very  form  of  the  instruction,  prayed  to 
be  a  partial  loss  only;  and  as  to  the  repairs,  the  underwriters  were 
clearly,  in  such  a  case,  entitled  to  the  deduction  of  one-third  new 
for  old.  In  the  case  of  Da  Costa  v,  Newnham,  the  loss  was  treated 
by  the  court  as  a  technical  total  loss;  m  account  of  the  amount  re- 
quired for  the  necessary  repairs.  In  the  next  place,  in  that  case,  the 
insured  asked  only  to  recover  the  amount  of  the  costs  of  the  repairs, 
which  in  fact  exceeded  the  value  of  the  ship:  in  the  present  case,  the 
cost  of  the  repairs,  ?nd  the  salvage,  for  which  the  underwriters  were 
liable,  fell  short  of  the  half  value;  and  yet  the  plaintiffs  insist  to  re- 
cover for  a  total  loss.  In  the  next  place,  in  that  case,  the  under- 
writers, by  their  refusal  to  make  any  advances,  compelled,  and 
indeed  authorized  the  owner  to  resort  to  a  bottomry  bond,  to  supply 
the  means  of  repairing  the  loss;  and  of  course,  as  has  been  already 
intimated,  tlic  underwriters,  by  necessary  implication,  undertook 'to 
indemnify  the  owner  against  the  lien  and  burden  of  the  whole  of 
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that  bond,  in  consideration  of  his  undertaking  to  cause  the  repairs  to 
be  made.' 

The  refusal  to  make  good  that  promise,  was  the  direct  and  imme- 
diate cause  of  the  loss  and  sale  of  the  ship.  In  the  present  case,  the 
bottomry  bond  included  charges  and  amounts,  for  which  the  under- 
•  writers  were  not  liable.  How,  then,  can  it  be  inferred  from  the 
facts  stated  in  the  instructions,  that  the  underwriters,  by  implication, 
and  without  consideration,  undertook  to  indemnify  the  plaintiffs 
'  against  the  whole  bottomry  bond;  for  the  payment  of  a  part  of  which, 
only,  they  were  by  law  responsible  ? 

So  that,  admitting  the  authority  of  Jh,  Costa  v'.  Newnham  to  the 
fullest  extent  which  its  own  circumstances  warrant,  it  stands  upon 
grounds  entirely  distinguishable  from  those  which  ought  to  goyern  the 
present  case.  If  the  underwriters,  in  the  present  case,  had  authorized 
the  whole  expenditures  on  their  sole  account,  and  had  promised  to 
save  the  plaintiffs  harmless  from  the  whole  amount  of  the  bottomry 
bond,  and  the  plaintiffs  had  made  the  expenditures,  and  procured  the 
advances  for  this  purpose,  upon  the  faith  of  such  authority  and  pro- 
mise; a  very  different  case  would  havci  been  presented  for  our  con- 
sideration. '  At  present,  it  is  only  necessary  to  say,  that  the  instruc- 
tion before  us  states  no  such  case,  and  calls  for  no  such  queHtion;  and, 
therefore.  Da  Costa  v.  Newnham  cannot  be  admitted  to  govern  the 
present  case. 

Upon  the  whole,  our  opinion  is,  that  there  is  no  error  in  the  in- 
structions given  or  refused  by  the  circuit  court;  and  the  judgment  is 
the^fore  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now  here  or 
dered  and  adjudged  by  this  Court,  that  the  judgment  of  the  said 
circuit  court  in  this  cause  be,  and  the  same  is  hereby  affirmed.  With 
costs  and  damages  at  the  rate  of  six  per  centum  per  annum. 
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Daniel  F.  Stbother,  plaintiff, in  er^ior  v.  John  B.  C.  Lucas, 

defendant. 

Ejeotoient  for  two  lots  of  ground  in  St.  Louis,  Missouri.    The  plaintiff  |iad  brought 
an  ejectment,  which  was  before  the  Court  on  a  writ  of  error,  in  1832,  and  the 
judgment  in  favour  of  the  defendant  was  affirmed.   6  Peters,  763.    .Ho  afterwards 
brought  another  action,  of  ejectment  for  the.  same  land.    By  the  Court — Had  this 
case  been  identical  with  the  former,  as  to  the  merits,  we  should  have  followed  the 
deliberate  opinion  delivered  therein ;  but  as  one  judgment  in  ejectment  is  not  con- 
clusive on  the  right  of  either  possession  or' property  in  the  premises  in  contrq- 
▼ersy,  the  plaintiff  has  a  right  to  bring  a  now  suit;  and  ihe  court  must  consider 
the  case,  even  if  it  is  in  all  respects  identical  with  tlio  former,  though  they  may 
hold  it  to  be  decided  by  the  opinion  therein  given.    It  is  otherwise  when  the 
second  case  presents  a  plaintiffs  or  defendant's  right,  on  matters  of  law  or  fact, 
matefjal  to  its  decision,  not  before  appearing  in  the  record;  it  then  becomes  the 
duty  of  the  Court  to  decide  all  pertinent  questions  arising  on  the  record,  in  the 
same  manner  as  if  the  case  came  before  them  for  the  first  time,  save  such  as  arise 
on  evidence  identical  as  to  the  merits.    In  this  case,  we  deem  it  a  peculiar  duty ; 
enjoined  upon  us  by  the  nature  of  the  ease,  the  course  of  the  able  and  learned 
arguments  as  to  the  law  of  Spain  and  her  colonies,  in  its  bearing  on  the  interestf 
ing  question  before   us,  together  with  a  view  of  the  consequences  of  our  final 
decision  thereon.    Were  we  to  leave  any  questions  undecided  which  fairly  arise 
on  the  record ;  or  to  decide  the  cause  on  points  of  minor  importanoo  only ;  the  value 
of  the  premises  wcfuld  justify  future  litigation  ;rtvhich  no  court  of  chancery  might 
think  proper  lo  enjoin  so  long  as  new  and  material  facts  could  be  developed,  or 
pertinent  points  of  law  remain  unsettled. 
The  state  of  Missouri  was  formerly  a  part  of  the  territory,  first  ot  France,  next  of 
Spain,  then  of  France,  wko  ceded  it  to  the  United  States  by  the  treaty  of  1803, 
in  full  propriety,  sovereignty  and  dominion,  as  she  had  acquired  and  heldjt;  2 
Peters,  301,  &c. :  by  which  this  government  put  itself  in  place  of  the  former 
sovereigns,  and  became  invested  with  all  their  rights,  subject  to  their  concomitant 
obligations  to  the  inhabitants.   Both  were  regulated  by  the  law  of  nations,  accord- 
ing to  which  the  rights  of  property  are  protected,  even  in  the  case  of  a  conquered 
country;  and  held  sacred  and  inviolable  when  it  is  ceded  by  treaty,  with  or  with- 
out any  stipulsition  to  if  ach  effect;  and  the  laws,  whether  in  writing,  or  evidenced 
by  the  usage  and  customs  of  the  conquered  or  ceded  country,  continue  in  force 
until  altered  by  the  new  sovereign. 
This  Court  has  also  uniformly  held  that  the  term  "  grant,"  in  a  treaty,  comprehends 
not  only  those  which  are*made  in  form,  but  also  any  concession,  warrant,  oriler  or 
permission  to  survey,  possess  or  settle,  whether  evidenced  by  writing  or  parol,  or 
presumed  from  possession ;  and  that  in  the  term  **laws,**  is  included  custom  and 
usago,  when  once  settled ;  though  it  may  be  "  comparatively  of  recent  date,  and 
is  not  one  of  those  to  the  contrary  of  which  the  memory  of  man  runneth  not, 
which  contributed  so  much  to  make  up  the  common  law  code,  which  is  so  justly 
Tencrated." 
No  principle  can  be  better  established  by  the  authol   y  of  this  Court,  thm  *'  that  the 


Digitized  by 


Google 


JANUARY  TERM,  1938.  411 

[Strother  ▼.  Lacaa.] 
«ct8  of  an  officer,  to  whom  a  public  daty  is  assigned  bj  his  king,  within  thb 
sphere  of  that  duty,  are  prima  facia  taken  to  be  within  his.  power."  *<  The  prin- 
ciples  on  which  it  rests,  are  believed  to  be  too  daoply  founded  in  law  and  reason, 
ever  to  be  succcssfi*51iy  assailed.  He  who  would  .controvert  a  grant  execu**^  by 
the  lawful  authority,  with  all  the  solemnities  required  by  law,  takes  on  himself 
the  burthen  of  showing  that  the  officer  has  transcended  the  powers  conferred 
upon  him;  or  that  the  transaction  is  tainted  with  fraud." 
Where  the  act  of  an  officer  to'  pass  the  title  to  land  according  to  the  Spanish  law, 
is  done  contrary  to  the  written  order  of  the  king,  produced  at  the  trial,  without 
any  explanation,  it  shall  be  presumed  that  the  poWerJias  not  been  exceeded;  that 
the  act  was  done  on  the  motives  set  out  therein;  and  according  to  some  order 
known  to  the  king  and  his  officers,  though  not  to  his  subjects :  and  courts  ought 
to  require  very  full  proof,  that  he  had  transcended  his  powers,  before  they  so 
determine  it." 
Even  in  cases  of  conquest,  the  conqueror  does  no  more  than  displace  the  sovereign, 
and  'assume  dominion  over  the  country.  "  A  cession  of  territory  is  never  under- 
stood  to  be  a  cession  of  the  property  of  the  inhabitants.  The  king  cedes  only 
that  which  belongs  to  him ;  lands  he  had  previously  granted,  were  not  ^is  to  cede. 
Neither  party  could  so  understand  the  treaty.  Neither  party  could  consider  itself 
as  attempting  a  wrong  to  individuals,  condemned  by  the  whole  civilized  world. 
'  The  cession  of  a  territory*  should  necessarily  be  understood  to  pass  the  sove- 
reignty only,  and  not  to  interfere  with  privato  property."  No  construction  of  a 
treaty,  which  would  impair  that  security  to  private  property,  wl^ich  the  laws  and 
usages  of  nations  would  without  express  stipulation  have  conferred,  would  seem 
to  be  admifsible  further  than  its  positive  words  require.  "  Without  it,  the  title  of 
individuals  would  remain  as  valid  under  the  new  goverAmont,  as  they  were  under 
the  old;  and  those  titles,  at  least  so  far  as  they  were  consummate,  mi«^ht  be 
asserted  in  the  courts  of  the  United  States,  independently  of  this  article." 
The  laws  of  Spain  as  to  the  disposition  of  the  royal  domain  in  Louisiana,  while 

Lfouisiana  was  hold  by  Spain. 
In  the  treaty  of  cession  of  Louisiana  no  exceptions  were  'made,  and  Jm  Court  has 
declared  that  none  can  thereafter  be  mado\  8  Peters,  4G3.  The  United  States 
must  remain  content  with  that  which«  contented  them  at  the  transfer,  when  they 
assumed  the  precise  position  of  the  king  of  Spain.  The  United  States  have  so 
remained,  as  appears  by  their  laws.  By  the  acts  of  1804,  1805^  iSp?,  and  181G, 
they  recognised  the  law?,  usages,  and  customs  of  Spain  to  be  legitimate  sources 
of  titles;  and,  by  the  act  of  1812,  confirmed  to  the  inhabitants  of  St.  Louis,  and 
other  villages,  according  to  their  several  right  or  righte  of  common  thereto,  the 
tights,-titles,  and  claims  to  town  or  village  lots,  out  lote,  common  field  lots,  and 
commons,  in,  belonging  or  adjoining  to  the  same,  which  titles  depended  on  parof 
graints  and  local  customs.  The  same  recognition  extended  to  grants  to  actual 
settlers,  pursuant  to  such  laxVs,  usages  and  customs;  to  acts  done  by  such  settlers 
to  obtain  a  grant  of  lands  actually  settled,  or  persons  claiming  title  thereto,  If  the 
settlement  was  made  before  the  20th  December,  1603. 
The  unwritten  law  of  Louisiana,  before  the  cession  of  the  territory  to^  the  United 

States. 
In  favour  of  long  possession  and  ancient  appropriation,  every  thing  which  was  doir^  , 
shall  be  presumed  to  have  been  rightfully  done;  and  though  it  does  not  appear  to- 
have  been  done,  the  law  will  presume  that  whatever  was  necessary  has  been  done. 
A  grant  may  be  made  by  a  law,  as  well  as  a  patent  puisuant  to  a  law ;  and  a  eon- ' 
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firmation  by  a  law,  is  as  fully  to  all  intents  and  purposes  a  gnuat,  as  if  it  contained 
in  terms  a  fraht  de  novo. 

The  acts  ef  the  commissioners  appointed  to  adjust  and  settle  land  titles  in  Louisiana, 
under  the  acts  of  congress  authorizing  and  confirming  the  same,  are  concluiife 
as  to  all  titles  to  lands,  which  have  been'confiroKed  according  to  the  proTiaions  of 
the  different  act*  of  congress  on  the  subject. 

It  is  inconsistent  with  all  the  acts  of  congress  which  have  organised  boards  of  com- 
missiohers  for  adjusting  land  titles,  the  proceedings  of  the  board,  and  the  laws 
which  have  confirmed  them,~that  the  confirmations  of  the  .commissioners  shall 
enure  to  any  other  uses,  or  to  any  other  person,  than  the  person  or  persons  claim- 
ing the  confirmation :  it  would  defeat  the  whole  object  of  these  laws,  and  intfoduce 
inftaite  public  mischief;  were  the  Court  to  decide  that  the  confirmations  by  the 
coiniAissioners  and  congress,  made  expressly  to  those  who  claim  by  derivatiTe 
titles,  did  not  operate  to  their  own  use. 

IN  error  to  the  district  court  of  the  United  States  for  the  district  of 
Missouri. 

The  counsel  for  the  plaintiff  in  error,  exhibited  the  following  state- 
ment of  the  case: — 

"This  was  ah  action  of  ejectment  brought  by  Daniel  F.  Strother,  of 
Kentucky,  against  J  no.  B.  C.  Lucas,  of  Missoyri>  to  recover  a  tract 
of  land  particularly  described  in  the  declaration,  as  follows:  "Lying 
and  being  in  the  city  and  county  of  St  Louis,  state  of  Missouri, 
containing  two  arpents  in  breadth,  by  forty  in  depth,  or  eighty  super- 
ficial arpents,  French  measure;  one  of  which  arpents  by  forty  was 
granted  to  one  Rene  Kiersereau  and  his  heirs,  by  the  pr6per  autho- 
rity; and  the  other,  to  wit,  the  northern  of  said  two  arpents,  was 
originally  granted  to  one  Gamache  and  his  heirs;  aqd  which  said 
two. arpents  by  forty  are  bounded  on  the  north  by  a  forty  arpent  lot, 
originally  granted  to  one  Louis  Bissonet;  and  on  the  south  by  a  forty 
arpent  lot,  originally  granted  to  one  John  Baptiste  Bequette;  and 
which  said  two  forty  arpent  lots,  so  above  bounded,  have  been  con- 
firmed by  the  authority  of  the  congress  of  the  United  States  to  the 
legal  representatives  of  the  said  Rene  Kiersereau,  and  Gamache,  re- 
spectively.*' 

The  defendant  pleaded  the  general  issue,  and  the  cause  was  tried 
at  the  September  term,  1835,  when  there  was  a  verdict  for  the  de- 
fendant, and  judgment  rendered  thereon;  to  reverse  which  this  writ 
of  error  is  prosecuted. 

By  the  evidence,  it  appears  that  in  1764,  the  post  of  St  Iiouis,  in 
Upper  Louisiana,  was  first  established  by  the  French,  under  M, 
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Laclede.  In  May,  1770,  the  Spaniard's,  under  the  treaty  of  1762, 
took  possession  of  St  Louis,  and  Upper  Louisiana.  Between  the 
year  1764,  and  1773,  divers  grants  of  land  in  Upper  Louisiana  were 
made  by  the  French  and  Spanish  authorities,  respectively.  -  Amongst 
those  grants  were  some  forty  or  fifty,  containing  each  from  one  arpent 
by  forty,  to  four  arpents  by  forty,  located  in  the  prairie  immediately 
west  of  the  then  village  of  St.  Louis,  and  extending  some  distance 
north  and  south  of  it  These  lots  extend  westward  to  the  uniform 
depth  of  forty  arpents,  being  parallelograms  whose  opposite  sides  are 
on  the  north  and  south,  forty  arpents  in  length;  and  on  the  east  and 
west  from  one  arpent  to  four  arpents. 

Some  time  in  the  year  1772,  a  survey  was  made,  as  above  de- 
scribed, of  these  lots,  by  Martin  Duralde,  the  authorized  surveyor  of 
the  post  of  St  Louis. 

About  that  time  a  fpnce  was  established  on  the  eastern  boundary 
of  the  above  range  of  lots,  which  separated  them  from  the  village, 
and  what  was  called  the  commons;  there  was  no  division  fence,  nor 
any  fence  on  the  western  boundary;  the  lots  were  contiguous  to  each 
other;  but  each  lot  was  held  separately,  and  cultivated  separately,  by 
its  proprietor  or  occupant,  who  was  bound  by  the  regulations  of  the 
post,  to  keep  the  fence  in  front  of  his  lot  (or  of  whatever  nun^ber  of 
lots  he  occupied,)  in  good  repair. 

The  surveys  so  made  by  Duralde,  were  entered  in  a  book  called 
the  Livre  Terrein. 

Amongst  the  lots  so  surveyed  and  entered,  are  the  two  lots  in 
question,  described  and  bounded  as  in  the  declaration  in  this  cause. 
The  surveys  so  entered,  and  the  grants  by  virtue  of  which  said 
surveys  were  made,  were  solemnly  recognised  and  affirmed  by  the 
Spanish  lieutenant  governor,  Don  Pedro  Piernas;  and  by  his  prede- 
cessor, the  French  commandant,  S'Ange  de  Bellerive. 

The  entry  in  the  Livre  Terrein,  No.  2,  p.  68,  which  contains  this 
recognition  of  said  grants  and. surveys,  has  been  printed  by  authority 
of  congress,  and  is  to  be  found  in  Gales  &  Seaton's  American  State 
Papers,  vol.  3,  p.  677.  In  the  entry  in  the  Livre  Terrein  of  the 
survey  of  Gamache's  arpent,  the  grantee  is  called  ^^ Joseph''  Ga- 
mache.  This  was  a  mistake,  as  is  shown  fully  by  the  evidence  in 
the  cause.  It  is  conclusively  proved  that  the  name  of  Gamache,  the 
grantee,  was  John  Baptiste  Gamache,  and  that  no  such  man  as  ^' Jo- 
neph"  Gamache,  existed  at  that  time  in  Upper  Louisiana. 
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The  defendant  admits  upon  the  record,  that  the  grantee,  Gamachet 
was  known  as  well  by  the  name  of  John  Baptiste  Ganiache,  and  of 
Baptiste  Gamache,  as  Joseph  Gamache;  but  the  fact,  as  prOTed  in 
evidence,  is  that  his  name  was  John  Baptiste  Gamache,  and  none 
other. 

Immediately  after  the  grants  so  made  to  Eierscreau  and  Gamacne, 
they  took  possession  of  their  respective  lots,  and  commenced  the  cul- 
tivation thereof,  as  acknowledged  owners  and  proprietors,  by  virtue 
of  said  grants  and  surveys.  John  Baptiste  Gamache  continued  to 
occupy  and  cultivate*  until  about  January,  1773,  when  Louis  Chan- 
cellier  took  possession;  and  Rene  Kiersereau  until  about  the  year 
1780,  when  the  said  Louis  Chancellier  succeeded  him  in  the  occu- 
pation and  cultivation  of  his  lot  Louis  Chancellier  continued  in 
possession  and  cultivation  of  both  these  lots,  claiming  the  same  as 
proprietor  thereof  by  purchase  from  the  original  grantees,  until  his 
death,  in  April,  1785.  Previous  to  his  death,  on  his  marriage  with 
Marie  Louise  Dechamp,  a  marriage  contract  was  executed  between 
him  and  said  Marie  Louise,  by  which  a  communaute,  (partnel^hip) 
according  to  the  Spanish  law,  was  enacted  between  them. 

On  the  death  of  her  husband,  the  said  Louis  Chancellier,  the  wid^w, 
by  virtue  of  her  rights  under  the  communaute,  vyas  in  lawful  posses- 
sion of  the  common  property  of  herself  and  husband,  and,  conse- 
quently, of  the  two  arpents  by  forty  in  question.  On  the  8th  June, 
1785,  an  appraised  inventory  "of  all  the  property,  moveable  and 
'  moveable,  which  is  ascertained  to  belong^  to  the  said  deceased, 
(Louis  Chancellier,)  and  to  his  wife.  Dona  Louise  Dechamp,*'  waa 
made  in  due  form  of  law,  by  the  lieutenant  governor,  Don  Francisco 
Cruzat 

In  this  inventory,  the  two  arpents  in  question  are  described  by 
their  metes  and  bounds;  that  is  to  say,  "two  arpents  and  a  half  of  land 
in  the  prairie,  bounded  on  the  one  side  by  land  of  Bequette,  on  the 
other  by  bnd  of  Mr.  Bijou."  The  names  of  Bijou,  or  Louis  Bis- 
sonet,  are  admitted  and  proved  to  mean  the  same  individual. 

On  the  11th  June,  1785,  a  petition  was  presented  to  the  lieutenant 
governor,  by  said  widow  and  Charles  Tayon,  the  guardian  of  the  pro- 
perty of  the  infant  son  of  said  Louis  Chancellier  and  Marie  Louise, 
praying  that  said  property  *'in  their  possession,"  should  be  sold  at 
public  sale;  and  on  the  same  day,  in  pursuance  of  said  petition,  an 
order  of  sale  was  made;  and  on  the  day  following,  to  wit,  the  12th 
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June,  1785,  the  lieutenant  governor,  Cruzat,  proceeded  to  sell  the  pro- 
perty described  in  the  inventory,  and  did  actually  sell  a  considerable 
quantity  thereof;  and  amongst  other  property,  the  two  arpents  de- 
scribed as  above,  were  sold  and  adjudicated  to  the  said  Marie  Louise 
Chancellier,  for  the  sum  of  one  hundred  and  fifty-five  livres. 

At  the  same  sale,  on  the  same  day,  was  also  sold  the  slave  Fidel, 
belonging  to  said  estate  and  described  in  the  inventory,  to  one  Hya- 
cinthe  St,  Cyr,' whose  security  for  the  payment  of  the  purchase  mo- 
ney, (two  thousand  one  hundred  livres,)  was  August  Choteau;  the 
former  signing  by  his  mark  in  the  margin  of  the  sale,  the  latter  sign- 
ing his  name  in  full  thereon.  The  first  article  sold  was  said  Fidel, 
and  the  sixth  was  the  two  arpents  in  question.  The  sale  is  declared 
to  have  been  made  at  the  dwelling  of  said  widow,  "in  whose  pos- 
session are  all  said  goods,"  ("bienes"  in  Spanish,  which  means 
"propetty"  generally).  Afterwards,  by  order  of  the  14th  June,  1785, 
the  sale  was  suspended  for  wa^nt  of  competent  purchasers,  and  the 
balance  unsold  ordered  to  be  delivered  to  the  widow  at  the  valua- 
tion, on  condition  that  she  be  charged  with  the  same  on  final  parti- 
tion between  her  and  her  son. 

On  the  8th  June,  1786,  on  petition  by  the  said  widow  and  guar- 
dian, a  partition  was  ordered  to  be  made  between  the  widow  and 
said  infant;  ai^d  accordingly  an  account  and  partition  was  made, 
whereby  it  appears  that  said  widow  was  charged  with  the  sum  of  one 
hundred  and  fifty-five  livres,  being  the  price  of  said  two  arpents  by 
forty,  by  her  purchased  at  the  sale  of  her  husband's  property.  It 
appears  that  the  balance  coming  to  the  minor,  amounting  to  six  thou- 
sand three  hundred  and  thirty-four  livres,  seven  sous,  six  deniers, 
was  duly  paid  over  to  his  guardian ;  said  Charles  Tayon,  and  the  sum 
of  three  thousand  dollars,  (including  said  lots,  valued  at  one  hundred 
and  fifty-five  livres,)  duly  paid  to  said  widow. 

This  final  settlement  and  partition  was  made  on  the  13th  day  of 
September,  1787,  in  pursuance  of  the  decree  of  the  governor  gene- 
ral, Don  Estaban  Miro,  bearing  date  25th  February,  1787,  all  which 
is  set  out  at  large  upon  the  record. 

Thus  it  appears,  that  in  pursuance  of  a  final  decree  made  by  the 
supreme  authority  in  Louisiana,  the  widow  of  Louis  Chancellier  was 
declared  and  adjudged  to  be  tlie  lawful  owner  and  possessor  of  the 
said  two  arpents,  bounded  as  described  in  the  declaration  in  this  cause; 
and  that  the  judgment  of  partition  and  final  settlement  so  made,  in 
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lavour  of  said  Maria  Louisa  Chancellier,  bears  date  the  13th  day  of 
September,  1787* 

In  addition  to  the  above  proof  of  the  title  of  Marie  Louise  Chan- 
ceHier  to  said  two  lots,  the  plaintiff  gave  in  evidence: — 

1st  An  authentic  deed  of  exchange  between  Jno.  B.  Gamache, 
and  said  Louis  Chancetlier,  bearing  date  23d  January,  1773,  acknow- 
ledged and  executed  in  presence  of  Don  Pedro  Piernas,  lieutenant 
"governor  of  Upper  Louisiana;  whereby,  said  Jno.  B.  Gamache,  as 
original  grantee  of  said  on^  by  forty  arpents,  conveys  the  northern 
half  thereof  to  said  Louis  Chancellier,  in  exchange. 

2d.  An  authentic  deed,  dated  6th  April,  1781,  acknowledged  in 
presence  of  Fraiicisco  Cruzat,  lieutenant  governor  of  Upper  Loui- 
siana, whereby  Marie  Magdalene  Robillard  conveying  to  said  Louis 
Chancetlier,  one  arpent  by  forty,  bounded  by  Jno.  B.  Bequette,  and 
by  Jno.  B.  Gamache's  arpent,  <being  the  same  granted  to  Rene  Kier- 
sereau.  In  this  deed  is  signed  the  name  of  Rene  Kiersereau,  as 
'^  assisting  witness;"  and  his  name  also  as  a  party  witness,  is  men- 
tioned in  the  body  of  the  deed. 

It  is  in  evidence  that  no  other  man  than  the  grantee  existed  in 
Upper  Louisiana  of  the  name  of  Rene  Eiersei*eau;  and  that  Marie 
Magdalene  Robillard,  was  the  wife  of  said  Rene.  Besides  this,  the 
signature  of  said  Rene  Kiersereau  to  this  deed  is  duly  proved ;  aa  is 
also  that  of  the  lieutenant  governor  to  this  deed,  and  also  to  that  of 
Jno.  B.  Gamache.  It  is  fully  proved  that  said  Rene  Saersereau 
ceased  to  occupy  or  cultivate  his  lot,  from  the  year  1780;  and  that 
Louis  Chancellier  immediately  succeeded  him  in  the  possession  and 
cultivation  thereof;  and,  as  above  stated,  remained  in  possession  till 
his  death,  in  April,  1785. 

-  In  September,  1788,  the  widow  of  Louis  Chancellier  intermarried 
with  one  Joseph  Beauchamp,  and  removed  to  St  Charles,  about 
twenty  miles  from  St.  Louis,  on  the  left  banl^  of  the  Missouri  river. 
Some  time  after  the  removal  of  said  Beauchamp  and  wife  to  St. 
Charles,  (about  1790,)  Hyacinth  St  Cyr,  the  same  who  purchased 
the  slave  Fidel  at  the  sale  of  Louis  Chancellier's  property,  entered 
upon  the  two  arpents  in  question,  and  commenced  the  cultivation  of 
the  same  by  permission  of  said  Marie  Louise;  which  permission, 
according  to  the  testimony  of  said  Marie  Louise,  was  given  by  her 
said  second  husband,  Joseph  Beauchamp:  and  accoi ding  to  the  testi- 
mony of  Madame  St  Cyr,  the  widbw  of  said  Hyacinth  St  Cyr,  the 
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syndic  authorized  said  St  Cyr  to  odcupy  and  cultivate,  and  that 
afterwards  her  husband  had  his  deeds  from  Eiersereau  and  Gamache, 
as  her  husband  told  her. 

In  1797  or  '98,  the  eastern  ^nd  only  fence  of  those  forty  arpent 
lots  fell  down;  and  they  again  became  a  wilderness,  unoccupied  and 
uncultivated  by  any  body,  until  some  time  in  the  year  1808,  when 
the  defendant  took  possession  of  them,  and  enclosed  a  part  of  the 
eastern  end  thereof,  under  a  deed  of  conveyance  from  Augustus  Cho- 
teau,  the  same  who  signed  as  security  for  St  Cyr,  on  the  margin  of 
the  record  of  sale  of  Chancellier's  property,  as  before  stated. 

In  1815,  under  the  act  of  congress  of  1812,  the  above  two  lots 
were  confirmed  to  the  legal  representatives  of  the  original  grantees; 
and  in  said  confirmation,  the  recorder  makes  special  reference  to 
Livre  Terrein,  No.  2,  pages  11  and  12,  in  which  the  surveys  in 
favour  of  Kiersereau  and  Gamache  are  recorded. 

In  1816,  by  act  of  congress  of  the*  29th  April,  1816,  sect  1,  the 
aforesaid  confirmations  are  ratified. 

The  plaintiff  then  gave  in  evidence  a  deed  of  conveyance  from 
Augustus  Gamache,  the  survivor  of  the  two  sons  and  heirs  of  John 
B.  Gamache,  of  his  estate,  whatever  it  niight  be,  in  said  one  by  forty 
arpents  granted  to  his  father,  John  B.  Gamaclie,  to  Basil  Laroque 
and  Marie  Louise  Laroque  his  wife.  Basil  Laroque  was  the  third 
husband  of  said  Marie  Louise,  the  widow  of  Louis  Chancellier. 
The  plaintiff  then  gave  in  evidence  deeds  of  conveyance  duly  ac- 
knowledged from  said  Basil  Laroque  and  Marie  Louise,  of  the  said 
two  by  forty  arpents  to  George  P.  Strother,  and  a  'deed  from  said 
Strother  to  plaintiff. 

Here  the  plaintiff  closed  his  case,. and  the  defendant  then  gave  in 
evidence: 

1st.  Two  tfeeds^  bearing  date  same  day,  the  23d  October,  1783, 
tne  one  purporting  to  be  a  conveyance  by  said  Rene  Kiersereau  to 
said  Hyacinth  St  Cyr,  of  the  one  by  forty  arpents  granted  to  said 
Rene  Kiersereau;  the. other  purporting  to  be  a  deed  from  "Joseph" 
Gamache,  of  the  one  by  forty  arpents  granted  to  Gamache;  and 
which  deed  is  signed  Batis  >^  Gamache. 

In  both  those  deeds  it  is  recited,  that  for  several  years  previous  to 
their  date  said  St  Cyr  had  been  in  possession,  and  was  then  in  pos- 
session of  the  lots  in  question. 

The  defendant  then  gave  in  evidence  certain  proceedings,  dated 
Vol.  XII.— 3  G 
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in  1801,  in  the  matter  of  Hyacinth  St  Cyr,  a  bankrupt;  \>y  which  it 
appears,  that  amongst  the  property  sold  by  the  syndic  on  that  oc- 
casion, */  two  arpents  of  land  in  the  first  prairie  of  St  Louis,  near  the 
tower,  by  forty  arpents  in  depth,  bounded  on  the  one  side  by  the 
widow  Bissonet,  and  on  the  other  by  Mr.  Hortiz,*'  were  adjudicated 
to,  Mr.  Augusle  Choteau  for  twelve  dollars. 

The  defendant  then  gave  in  evidence  extracts  from  the  proceed- 
ings of  the  board  .of  commissioners,  of  which  board  said  defendant 
was  a  member;  purporting  to  be  a  confirmation  of  said  two  arpents 
by  forty  to  Auguste  Choteau,  as  assigned  of  Hyacinth  St  Cyr, 
assignee  of  said  original  grantees. 

He  also  gave  in  evidence  a  deed,  dated  11th  January,  1808,  from 
said  Auguste  Choteau  and  wife  to  said  defendant,  purporting  to 
convey,  in  fee,  to  said  defendant,  said  two  arpents  by  forty;  **  of 
which  forty  arpents  have  originally  been  ceded  to  Rene  Kiersereau, 
and  the  other  forty  arpents  have  been  originally  ceded  to  Joseph 
Gamache,  the  whole  bounded  by  a  tract  of  land  originally  conceded 
to  John  B.  Beguette,  and  by  another  tract  originally  conceded  to 
Louis  Bissonet;  the  whole  belonging  to  us,  (the  said  Choteau  and 
wife,)  as  having  become  the  purchasers  of  it  at  the  public  sale  of 
the  property  of  Mr.  Hyacinth  St  Cyr." 

The  defendant  then  read  to  the  jury  certain  extracts  from  the  pro- 
ceedings of  the  board  of  commissioners,  of  which  he  was  a  member; 
by  which  it  appeared  that  the  said  board  met  at  St  Charles  on  the 
dd  of  August,  1807,  and  held  their  session  there  until  the  8th  of  the 
same  month  and  year. 

The  djefendant  lastly  read  in  evidence  an  extract  from  the  record 
of  a  judgment  in  an  action  of  ejectment  for  said  lots,  in  the  district 
court  of  the  United  States,  in  which  the  said  Daniel  F.  Strother  waq 
plaintiff,  and  said  John  B.  Lucas  was  defendant;  and  there  closed  his 
case  in  defence. 

The  fJaintiff,  in  reply,' proved  by  extracts  from  the  records  of  the 
board  of  commissioners,  that  the  defendant  was  a  member  of  the 
board  before  which  Auguste  Choteau  filed  his  claim  as  assignee  of 
St  Cyr,  assignee  of  the  original  grantees;  and  that  while  said  claim 
was  pending,  and  before  any  action  of  the  board  was  bad  upon  it, 
Lucas  being  still  a  member  of  the  board,  took  the  deed  of  convey- 
ance aforesaid,  of  the  llth  January,  1808,  from  said  Auguste- Cho- 
teau. 

It  is  admitted  on  the  record,  that  the  plaintiff  is  a  citizen  of  Ken- 
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tucky,  and  that  the  premises  in  dispute  are  worth  more  than  two 
thousand  dollars. 

The  case  being  closed  on  each  side,  the  plaintiff  then  moved  the 
court  to  instruct  the  jury  as  follows: 

1.  That  there  is  evidence  before  the  jury  of  the  possession  and 
title  of  Rene  Kiersereau  and  John  B.  Gamache,  as  absolute  owners 
and  proprietors  of  the  two  forty  arpents  lots  described  in  the  de- 
elaration. 

5$.  That  there^  is  evidence  before  the  jury  of  the  possession  and 
title  of  Louis  Chancellier,  as  owner  and  proprietor  of  the  two  forty 
arpents  lots  in  question,  a9  assignee  of  said  Rene  Kiersereau  and  said 
John  B.  Gamache,  respectively. 

3.  That  there  is  evidence  of  the  actual  possession  after  the  death 
of' said  Louis  Chancellier  by  his  widow,  said  Marie  Louise,  of  said 
two  forty  arpents  lots,  claiming  the  same  as'  absolute  owner  thereof. 

4.  That  the  plaintiff  has  established  his  title  as  assignee  of  Marie 
Loipse  Chancellier,  to  the  estate  and  interest  vested  in  her  and  her 
heirs,  in  and  to  the  two  forty  arpents  in  question. 

5.  That  the  deed  giveu  in  evidence  by  plaintiff  from  Auguste 
Gamache  to  Bazil  Laroque  and  Marie  Louise,  his  wife,  enures  to 
the  benefit  of  the  plaintiff. 

6.  That  if  the  jury  shall  be  of  opinion  from  the  evidence,  that 
Hyacinth  St.  Cyr  originally  obtained  possession  of  the  lots  in  ques- 
tion, as  tenant  of  Marie  Louise,  the  widow  of  Louis  Chancellier,  or 
by  virtue  of  a  permission  to  occupy  and  cultivate,  given  to  said  Si. 
f^yr?  by  the  syndic  of  the  village  of  St  Louis;  the  possession  of  St 
Cyr,  so  obtained,  shall  be  taken  by  the  jury  as,  in  law,  the  possession 
of  said  Marie  Louise. 

7.  That  the  confirmations  of  the  board  of  commissioners,  on  the 
23d  July,  1810,  of  which  the  defendant  was  a  member,  could,  at 
most,  only  operate  as  a  quit-claim  by  the  United  States  in  favour  of 
the  original  grantees;  and  could  not  decide  the  question  of  derivative 
title,  under  said  original  grantees. 

8.  That  the  mere  fact  of  the  land  described  in  the  confirmation  to 
Ch<)te'>u,  and  the  land  described  in  the  confirmation  given  in  evi- 
dence by  the  plaintiff,  and  the  declaration  being  identical,  does  not 

-entitle  the  defendant  to  a  verdict  in  his  favour. 

9.  That  no  forfeitnre  or  disqualification  has  accrued  against  Ma- 
dame Marie  Louise,  the  widow  of  Louis  Chancellier,  or  against  her 
assigns,  under  any  act  of  congress,  whereby  she  or  they  are  barred 
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from  asserting  their  legal  and  equitable  rights  to  the  lots  in  question 
fatefore  this  court 

Which  instructrans  were  given  by  the  court 

The  plaintiff  also  moved  that  the  following  instructions  be  given 
to  the  jury: 

1.  That  the  sale,  and  partition,  and  final  decree,  of  which  duly  certi- 
fied copies  have  been  given  in  evidence  by  the  plaintiff,  establish  the 
title  of  the  widow  of  Louis  Chancellier,  Madame  Marie  Louise  Des 
Champs  and  her  heirs,  to  the  land  described  in  said  sale  and  parti- 
tion, as  sold  and  allotted  to  her,  part  of  which  said  land  consists  of 
the  two  arpents  by  forty  in  the  declaration  described,  bounded  by 
Bijou  on  the  one  side,  and  by  John  B.  Bequette  on  the  other. 

2.  That  independently  of  the  title  of  Rene*Kiersereau  and  John 
B.  Gamache,  there  would  be  sufficient,  evidence  before  the  jury  to 
establish  a  tide  by  prescription  in  Louis  Chancellier  and  his  heirs, 
and  Marie  Louise,  his  widow  and  her  heirs,  to  the  two  forty  arpents 
described  in  the  declaration. 

3.  That  Hyacinth  St  Cyr  took  no  tide  by  prescription  in  and  to 
said  lots. 

4.  That  if  the  jury  shall  be  of  opinion  that  Hyacinth  St  Cyr  had 
notice  of  the  sale  of  said  lots  to  Marie  Louise  by  .the  proper  Spanish 
authority,  as  given  in  evidence  by  the  plaintiff;  the  possession  of  said 
Hyacinth  St  Cyr  of  said  arpents,  was  not  such  as  could  be  adverse 
to  said  Marie  Louise,  or  could  .c]:eate  an  estate  by  prescription  in 
favour  of  said  St.  Cyr. 

5.  That  if  the  jury  shall  be  of  opinion  from  the  evidence  that  St 
Cyr  was  a  purchaser  at  the  public  sale  of  the  property  of  Louis 
Chancellier,  or  signed  his  name,  or  made  his  mark  as  purchaser  on 
the  margin  of  said  sale;  these  facts  are  prima  facie  evidence  that  said 
St  Cyr  had  notice  of  the  tide  of  said  Marie  Louise  as  purchaser  at 
said  sale  of  the  lots  therein  described,  as  §old  to  her. 

6th.  That  the  d^eds  given  in  evidence  by  the  defendant  from  Rene 
Kiersereau,  bearing  date.the  23d  of  October,  1793,  conveyed  nothing 
to  St  Cyr;  being  made  by  a  person  out  of  possession,  and  whose  con- 
veyance for  the  same  land  by  another  person  to  Chancellier,  was 
upon  record,  and  who,  therefore,  was  guilty  of  the  crime,  of  "  Este- 
lionato,'*  punishable  by  fine  dnd  banishment,  by  the  Spanish  law  then 
in  force. 

7th.  That  the  deed  eiven  in  evidence  by  defendant  from  Joseph 
Gamache  to  Hyacinth  St.  Cyr,  dated  23d  October,  1793,  is  void,  on 
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the  ground  of  '^  Estelionato/^  in  Batis  Gamache,  supposing  that  he 
made  the  deed:  2d,  on  the  ground  of  uncertainty  in  the  deed  itself,  in 
this,  that  it  purports  to  be  a  deed  of  Joseph  Gamaehe,  and  is  signed 
Batis  X  Gfiniache. 

8th.  That  AMguste  Choteau  took  no  estate  by  prescription  in 
either  of  said  forty  arpent  lots  in  question. 

9th*  That  there  is  no  evidence  of  possession,  whatever,  adverse  or 
otherwise,  by  Augusle  Choteau,  of  said  two  forty  arpents  lots,  or  of 
any  part  thereof. 

10th.  That  if  the  jury  shall  be  of  (pinion,  from  the  evidence  before 
them,  that  the  said  Auguste  Choteau  had  notice  of  the. public  sale 
of  said  lots  to  Madame  Marie  Louise  Chancejlier,  his  possession  or 
claim  to  said  lots  under  Hyacinth  S.t  Cyr'is  fraudulent  and  void,  as 
against  said  M a^ie  Lodise  and  her  heirs  and  ajisigns. 

11th.  That  the  certified  copy  of  the  proceedings  and  sale  by  the 
syndic  in.  the  matter  of  Hyacinth  St  Cyr,a  bankrupt,  is  not  evi- 
dence either  of  St.Cyr's  title  to  either  of  the  lots  in  question,  or 
tb'at  the  same  were  sold  by  said  syndic  to  said  Auguste  Choteau,  as 
part  of  said  St  Cy it's  property, 

12th.  That  the  defend^t  has  sho,wn  no  title'  by  prescription  under 
the  Spanish  6t  civil  law,  or  by  the  statutes  of  lihiitation;  (in  bar  of 
plaintiff,)  un^r  the  Anglo-American  la^s  to  the  lots  in  question. 

13th.  That  the  title  of  the  defendant,  as  assignee  of  Auguste  Cbiv- 
feau,  iisi  vitiated  by  the  £rand  which  vitiates  the  title  of  Choteau  and 
of  St  Cyr. 

14th.  That  the  deed  from  Auguste  ChoteaU  >nd  wife  to  Lucas,  of 

th^  lots  in  question,  dated  11th  January,  1808,  is  void  for  fraud;  if  in 

the  opinion  of  the  jury  it  was  a  sale  and  coni^eyatice  to  Lucas  of  a 

.clai](n  and  interest  pending  before  said  Lucas  himself  for  adjudication. 

15th.  That  if,  in  the  opinion  of  the  jury,  the  claim  was  pending 
before  Lucas  as  commissioner  when  he  bought  it,  the  adjudication 
or  confirmation  of.it  on  the  23d  July,  1810,  by  the  board  of  con;i- 
mi^sioners,  of  which  Lucas  was  a  member,  is  fraudulent  and  void  at 
law  and  in  equity. 

1 6th.  That  neither  the  statute  bf  lin^itation,  nor  the  Spanish  law  of 
prescription  can  avail  the  defendant,  Lucas,  independently  of  the 
possession  of  St  Cyr  and  Choteau. 

17th.  That  the  orders  of  survey  given  in  evidence  by  the  defetid- 
aDt,  and  made  by  himself  and  his>  two  colleagues  in  favour  of 
Auguste  Choteau,  beanng  date  June  10,  1811,  was  fraudulent  and 
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▼oid;'if  the  jaiy  shall  be  of  opimon  from  llie  evidence  that  the 
claims  therein  ordered  to  be  8urveyed>  had  been  sold  to  said  defend- 
ant by  said  Choteau  previous  to  the  date  of  said  order,  and  While  . 
said  claims  were  pending  for  adjudication  before  said  defendaqt,  as 
«  member  of  the  board  pf  commisirioners,  in  said  order  mentiofxed. 

18tb;  That  if  any  penal  effect  resulted  frdm  any  act  of  conj^ress  to 
Mad.  Chancellier  and  her  assigns,  or  to  the  legal  representatives  of 
Rene  Kiersereau  and  J.  B.  Oamache;  the  act  of  congress  of  January. 
1831,  entitled  <'  fin  act  further  supplemental  to  the  act  entitled  an  act 
making  further  provisions  for  settling  the  claims  to  lands  in  the  teil*i- 
tory  of  Missoori/'  parsed  the  thirteenth  day  of  June,  one  thotisand 
eight  hundred  and  twelve;  remits  the  parties  to  their  original  legal 
and  equitable  rights  and  titles,  as  if  no  such  penal  acts  had  ever  besn 
in  force. 

19th;  That  upon  the  case  made  by  plaintiff  he  is  entitled  to  a  ver- 
iiict  for  all  that  part  of  the  two  forty  arpents  lots  in  question,  situated 
west  of  7th  street,  in  St  Louis,  and  all  the  lots  east  of  7th  street,  ac- 
eording  to  the^dmissions  of  defendant  as  above. 

20th.  That  in  this  case  there  is  no  law  or  binding  ordinance  of  the 
Spanish  government,  b^  which  Madame  Chancellier  and  thpse  claim- 
ing under  her  could  he  dfeprived^  according  to  the  state  of  the  evi- 
dence in  this  case,  of  whatever  title  she  acquired  to  the  lapd  in 
question,  under  the  purchase  made  of  it  by  her 'as  the  property  of 
her  husband. 

21st  That  if  the  jury  believe  from  the  evidence  that  St  Cyr 
ceased  to  cultivate,  and  be  in  actual  posfsession  of  the  premises  in.dis-^ 
pute  from  1797  op  1798,  prescription  ceased  to  run  in  his  favour, 
and  that,  of  those  who  claim  under  him  from  that  time. 

Which  instructions  the  court  refused  to  give;  but  instructed  the 
jury  in  relatidn  to  the  matters  referred  to  in  the  first  instruction 
above  refused:  ^'tibat  the  sale,  and  partition,  and  final  deci*ee,  the 
record  of  which  certified  copies  have  been  given  in  evidence  by  the 
plaintiff,  did  pass  the  title  of  Loui»  Chancellier,  mentioned  in  said  pro- 
ceedings of  sale,  such  as  it  was  at  the  time  of  his  death,  or  such  as  it 
was  in  his  heirs  at  the  time  of  said  sale  to  Madame  Mari^  Louise,  his 
widow,' mentioned  in  said  proceedings,  and  her  heirs  to  the  lands 
described  in  said  record  of  sale  and  partition,  as  sold  and  allotted  to 
her." 

And  further  instnv?ted  the  jury,  in  relation  to  the  matters  men- 
tioned in  the  fifth  instruction  above  re'fused :  ^*  that  if  the  jury  should 
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be  of  opinion  that  St  Cyr,  under  whom  the  defendant  claims,  was  a 
purchaser  at  said  public  sale  of  the  property  of  said  Louis  Chancd- 
Iier,or  did  signrhis  name  or  make  his  mar]L  on  the  margin  of  the 
record  of  said  sale;  these  facts,  or  either  of  them,  is  evidence  proper 
for  them  to  consider  in  ascertaining  whether  said  St.  Cyr  hid  notice 
of  the  said  title  of  -said  Marie  Louise  as  purchaser  at  the  said  sale  of 
the  lots  described  in  the  record  thereof  as  sold  to  her.,** 

And  further  instructed  the  jury  in  relation  to  the  matters  referred 
to  in  the  eleventh  instruction  above  refused :  "  that  the  certified  copy 
of  the  proceedings  and  sale  by  ^he  syndic  of  the  property  and  estate 
of  St  Cyr  as  a  bankrupt,  was  not  evidence  of  a  title  to  said  St  Cyr  to 
the  lots  in  question,  or  either  of  them.*' 

And  further  instructed  the  jury  iu  relation  tp  the  matters  referred 
to  in  the  twelfth  instruction  above  refused,  and  to  the  statutes  of 
limitation  referred  to  in  that  refused  instruction:  "that  the  defend- 
ant had  shown  no  title  to  the  Lots  in  question,  nor  any  bar  to  the 
plaintiff's  recovery  under  any  statute  or  statutes  of  limitation.'^ 

And  further  in&tructed  the  jury  in  relation  to  the  matters  referred 
to  in  the  sixteenth  mstructioa  above  refused :  "  that  the  statute  of 
limitations  could  not  avail  the  defendant  Lucas,  either  with  or  inde- 
pendent of  the  possession  of  St  Cyr." 

And  further  instructed  the  jury  in  relation  to  the  matters  referred 
*to  in  the  eighteenth  instruction  above  refused^  "  that  although  th^ 
act  of  congress  of  the  31st  of  January,  1831,  referred  to  in  said  re- 
fused instruction  Jast  mentioned,  does  not  remit  the  penalties  as  in 
that  refused  instruction  is  supposed  by  the  plaintiff;  yet,  that  in  fact 
oo  penal  effect  results  from  any  act  of  congress  which  bars  or  stands 
in  the  way  of  plaintiff's  recovery  in  the  present  action,  or  which  in 
any  manner  affects  his  title,  or  evidence  of  title,  und^r,  or  to  be  de- 
rived from  said  acts,  or  any  of  them,  under  the  admissions  of  the 
parties  in  the  present  case." 

The  counsel  for  the  plaintiff  excepted  to  the  opinion  of  the  court 
in  refusing  to  give  the  several  instructions;  as  well  as  to  the  opihion 
of  the  court  in  giving  the  instructions  which  they  did  give. 

The  defendant  then  moved  the  couf  t  to  instruct  the  jury  as  follows: 

1st  That  if  the  jury  .find  from  the  evidence  that  Hyacinth  St 

Cyr,  and  those  lawfully  claiming  under  him,  have  possessed  the  two 

arpentaby  forty,  surveyed  for.Gamache  and  Kiersereau,  without  in- 
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terriJiptidDy  and  with  claim  of  title  for  thirty  years,  consecutively,  prior 
to  1818,  the  plaintiff  is  notientitled  to  recover  in  this  action.- 

8d.  IF  the  jury  find  frqm  the  evidence,  that  Hyacinth  St  Cyr,  and 
those  lawfully  claiming  under  him,  possessed •  the  .two  lots  in  the 
declaration  mentioned  for  ten  years,  consecutively,  prior  to  ahd  until 
the  23d  day  of  July>  1810;  and  that  the  lands  confirmed  to  August^ 
Choteau  on  that  day  are  the  sam^  lands  in  the  declaration  men- 
tioned, the  plaintiff  cannot  recover  in  this  action. 

3d%  If  the  jury  find  from  the  evidence  that  the  defendant  possessed 
the  lots  of  land  in  the  declaration  mentioned  for  ten  years,  consecu- 
tively, prior  to  the  1st  of  October,  .1818,  the  plaintiff  cannot  recover 
id  this  action. 

Which  instructions  the  court  gave  to  the  jury,  with  the  further 
instruction;  ''That  the  possession  mentioned  must  be  an  open  and 
ndtprious  possession;  abd  that  if  they  should  find  such  possession,  it 
gave  title  under,  and  according  to  the  Spanish  or  civil  lawj  which 
•was  in  force  in  Upper  liOuisiana  at  the  date  of  the  treaty  by  which 
Louii^ianfiL  was'acquired  by  the  United. States;  and  remained  in  force 
and  unabrogated  by  any  law  of  the  district  of  Louisiana  or  of  Mis- 
souri down  to  a  period  as  latei  as  October,  1818.  That  the  possessibn 
often  or  thirty  years  would  give  a  title,  the  one  period  or  the  other, 
according  to  the  circumstances  under  which  the  possession  was  ob- 
tained. That  the  ten  years  possession  which  would  giv^  a  prescrijp- 
tive  title,  must  be  a  possession  under  a  purchase  made  in  good  faith; 
and  where  the  purchaser  bdieved  that  the  person  of  whom  he  pur- 
chased Itiad  k  good  title;  and  where  the  owner  of  the  title  prescribed 
against  resided  in  the  same  country  during  the  said  ten  years.  That 
if  the  jury  believe  from  the  evidence,  that  the  possession  of  St 
C3rr,  under  whom  the  defendant  claims,  was  obtained  under  a  pur- 
chase made  by  him  in  good  faith,  and  under  the  belief  that  the  per- 
son of  whom  he  purchased  had  a  good  title;  and  that  the  pcfs^ssion 
of  Choteau,  under  whom  the  defendant  claims,  was  obtained  in  like 
manner,  and  under  a  purchase  made  with  the  like  belief;  a\id  that 
they  had  the  possession  mentioned  in  the  second,  instruction  askod 
for  oh  the  part  of  the  defendant;  and  that  the  said  Marie  Louise  was 
in  the  country  during  the  said  ten  years:  the  plaintiff  Cannot  recover 
in  this  action.'^ 

And  further  instructed  the  jury  in  relation  to  the  posseission  men- 
tioned in  t^e  {bird  instruction  asked  for  On  the  part  of  the  defendant, 
^  that  to  make  the  i>ossession  there  mentioned  a  bar  to  the  plaintiff's 
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recovery  in  the  present  action,  the  possession  of  the  defendant  must 
have  been  obtained  under  a  purchase,  where  he  believed  that  the 
person  of  whom  he  purchased  had  a  good-^  title;  and  that  the  said 
Marie  Louise  was  in  the  country  during  the  said  ten  years,  which^ 
unless  the  jury  believe,  they  cannot  find  for  the  defendant  iipon  such 
possession/' 

To  which  opinion  the  plaintifi*  excepted. 

Afterwards  the  judge,  of  his  own  motion,  further  instructed  the 
jury  as  follows: 

T^hat^e  possession  which  the  said  Louis  Chancellier  had  at  the 
time  of  his  death  passed  to  his  heirs,  and  afterwards  to  his  widow, 
the  said  Marie  Louise,  under  the  ^purchase  made  by  her  at  the  said 
public  sale  of  the  estate  of  the  said  Louis,  and  that  the  possession  of 
the  said  Marie  Louise  would  be  presumed  to  contik  ^  in  her  and  her 
heirs>  until  an  adverse  possession  tvas  shown;  and  wouiu  continue  in 
her,  her  heirs  or  assigns,  until  an  adverse  possession  was  s^ctually 
taken. 

And  further  instructed  the  jury,  that  if  they  should  find  from  the 
evidence  that  said  St  Cyr  took  possession,  or  was  in  possession  of 
the  lands  in  controversy,  or  any.  of  them,  under  the  said  Marie 
Louise,  or  as  her  tenant,  his  possession,  so  taken  or  held,  would  be 
the  possession  of  the  said  Marie  Louise,  and  would  not  be  a  posses- 
,sion  in  St  Cyr, available  by  him  or  those  claiming  under  htm,, under 
the  law  of  prescription  mentioned.  But,  that  if  the  jury  should  be 
of  opinion  that  said  St  Cyr  came  to  the  possession  of  the  land  in 
controversy,  not  as  the  tenant  of  the  said  Marie  Louise^  or  under 
her,  but  under  a  claim  and  title  adverse  to  her,  such  adverse  claim 
and  possession  would  constitute  a  possession  upon  which  a  pre- 
scription, by  the  Spanish  or  civil  law  referred  to,  and  then  in  force, 
would  begin  to  run  in  favour  of  him,  and  those  claiming  under  him, 
if  such  possession  was  actual,  open,  and  notorious;  and  that  such 
possession,  so  commenced,  would  constitute'  and  preserve  to  said  St 
Cyr,  his  heirs  or  assigns,  a  possession,  available  under  the  law  of 
prescription  referred  to,  notwithstanding  said  St  Cyr,  or  those  de- 
riving title  from  him,  should  leave  the  actual  possession,  or  cease  to 
occupy  and  cultivate,  if  that  abandonment  of  the  actual  possession, 
occupancy,  or  cultivation,  was  with  the  intention  to  return,  and  with- 
out any  mental  abandonment  of  the  possession. 

And  further  instructed  the  jury,  that  if  they  should  be  of  opinion 
from  the  evidence,  that  Rene  Kiersereau,  under  whom  the  parties 
Vol..  XIL— 3  H 
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claiin9  did  attest  tlie  sale  of  the  lot  in  controversy,  which  both 
fiartiesy.in  the  present  case,  claim  under  him,  alleged  to  be  made 
by  Marie  Reno  Robillia  to  said  Louis  Chanoellier,  by  becoming 
a  subscribing  witness  to  the  ihstrUment  of  sale  irC  Evidence  pn  be- 
half of  the  plaintiff,  and  purporting  .to  be  signed*  by  said  Marie 
Reno  Robillia,  and  that  said  Rene  Eiprsereau,  ^t  the  time  of.  .be- 
coming such  subscribing  witness,  was  the  husband  of  said  Marie 
Reno,  the  title  of  said  Rene  Kiersereau  wovild,  from  his  presumed 
assent  to  said  sale,  and  presumed  receipt  of  the  consideration  ex^* 
pressed  in  said  insti*ument^  as  the  husband  of  said  Marie  Renno, 
in  presumption  of  law,  pass  by  said  sale  to  Louis  Chancellier.  That 
the  subscribing  witnesses  to  a  sale  in  writing,  made  before  a  notary 
or  other  officer  acting  as  such,  are  presumed  to  have  been,  informed 
of  the  contents  of  the  written  instrument  of  sale,  because,  by  the 
civil  or  Spanish  law  referred  to,  which  was  in  force  in  Louisiana, 
i{  was  the  duty  of  the  notary  or  bther  officer  to  make  known  to  the 
witness,  as  well  as  to  the  parties,  the  contents  of  the  writing  which 
th^y  'attested  and  subscribed.  But  that  the  jury  would  coi  aider, 
from  the  evidence,  and  the  circumstances  in  eyidence,  in  this  case, 
whether  the  said  Rene,  being  the.  husband  of  the  >said  Marie  Reno, 
did  become  the  subscribing  witness  to  s^d  instrument  And  if.  they 
should  be  of  opinion  that  he  did  not,  o^  that  the  same  is  fraudulent, 
as  against  him,  his  title  waa  not  passed  by  the  alleged  sale.  That  if 
the  ji^ry  find  that  the  title  of  said  Rene  Kiersereau  did  pass  by  said 
sale  to  said  Louis  Chancellier,  and  that  the  Iqmd  so  acquired  by  him, 
and  also  the  land  derived  by  the  plaintiff  under  said  6amache,iire 
the  said  lands  mentioned  in  the  declaration;  they  will  find  a  verdict 
for  the  plaintiff  for  those  lands,  or  ao  much  thereof  as  are  described 
in  the  leclaration:  unless  they  find  that  the  title  has  been  lost  by 
him,  or  those  under  whom  he  claims  by  pi*escription,  according  to 
the  principles  already  stated  by  the  court 

And  further  instructed  the  jury,  that  if  they  should  find  from  the 
evidence,  that  the  residue  of  the  land  mentioned  in  the  declaration, 
or  any  part  thereof^  was  in  the  possession  of  Louis  Chancellier  at  the 
time  of  his  death,  and  that  he  and  those,  claiming  under  liim  had 
such  possession  for  thirty  years,  consecutively,  they  would  find  for 
the  plaintiff,  for  such  residue,  so  possessed;  unless  they  should  find 
that  his  right,  so  acquired,  had  been  lost  by  prescription,  under  an 
adverse  possession,  according  to  the  principles  already  stated. 
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The  case  wasargued  by  Mr.  Lawless  aiid  Mr.  Benton  for  the  plaif»*> 
tiffin  error:  and  by  Mr.  Geyer  and  Mr.  Jones  for  the  defendant^; 

In  support  of  the  assignment'  of  errors  in  this  ease^  the  plaintiff's 
counsel  contended: 

^.  1«  That  the  lots  in  quei$tion  constituted  a' property  in  the  granteea 
thereof,  and  their  heirs  or  assigns;  which  was  protected  and  guafan-^ 
tied  by  the  treaty  of  cession  of  Louisiana  b^  France  to  the  Cnitecf 
State*. 

2.  That  pit  the  date  of  the  treaty  of  cession  of  Louisiana  by  France 
to  the  United,  States^  the  lots  in  (j'ueistion  were  vested,  by  title  ofthe 
highest  order,  in  Marie  Louise,  the  widow  of  Louis  Chancellier;  who 
dij^d  in  April,  1785. 

3.  That  the  origifial  grant  of  said  lots,  respectively^  has  not  only 
been  vested,  by  title  of  the  highest  order,  in  Marie  LouisQ^  as  fer  as 
tiaid  title  could  be  given  by 'the  supreme  j^wer  in  Louisiana,  while 
a  province  of  Spain;  but  hascsince-  been  confirmed  by  the  government 
of  the  United  States  to  said  original  grantees  and  their,  legal  repre> 
seat^tive^ 

4.  That^flt  the  date  of  sai^  confirmiedion  by  the  United  States, 'the 
said  Marie  Xiouise,  the  widow  .of  Louis  Cbancellter,  was -the  true 
assignee  and  legal  representative  of  the  said  original  grantees.. 

5.  That  the  title  of  said  Marie  Louise  and  of  said  original  grantees 
is  now  fully  vested  in  the  plaintiff. 

6.  That' the  title  of  the  plaintiff,  as  assignee  of  Marie  Louise,  the 
\^idow  of  'Louis  Chancellier,  to  the  lots  in  question,  has'  been  fully 
made  out  and  established  by  the  evidence  in  this  cause;  and  has  not 
t)een;invalidated  or  rebutted  by  the  defendant,  either  by  showing  a 
better  title  under 'th0  original  grantees,  or  by  showing  a  title  in  him 
by  prescription^  or  limitation,  or  forfeiture^  or  escheat;  or  by  esta- 
blishing any  other  title  adverse  to  that  of  plaintiffs 

Mr.  Justice  Bald^itik  delivered  the  opinion  of  the  Court: 

The  olaintiff  brought  an  ejectment  in  the  district  court  of  Mis- 

*  The  reporter  bae  been  moit  JLindl^  fhrnuihed  with  the  argumenti  of  MoMn. 
LaWIon  and  BoAton,  the  counsel  for  the  pl&intiiF,  which  has  been  prepared. by  Mr. 
litwleM  with  great  ability  and  learning.  It  wae  hia  wiah  and.intention  to  iniert  it  in 
the'report'of  the  case,  had  -he  receiyed  the  argument  for  the  defendant  in  time.  The 
argament  for  the  plaintiff  will  be  found  in  the  "Appendix;"  where  Wilt  ako  be 
fimod  the  ar^meQt  for  the  defendant,  ahoi^d  it  b^Xftceived  befbre  the  completion  of 
thiaTolnme. 
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souriy  to  recover  possessioti  of  two  pieces  or  tracts  df  land^  formerly 
common  field  lots  adjacent  to  the  Village,  and  now  part  of  .the  city  of 
St  Louis;  1^  verdict  and  judgment  was  rendered  for  the  defendant, 
on  which  the  plaintiff  brought  his  writ  of  error.  The  whole  merits 
of  the  case  have  been  broilght  before  us,  by  the  whole  evidence  given 
at  the  trial,  and  forty-three  instructions  asked,  refused,  or  given, 
spread  out  in  the  record;  which  present  a  case  of  great  interest,  as 
well  in  reference  to  the  value  of  the  property  in  controversy,  as  the 
principles  which  are  necessarily  involved  in  its  decision.' 

Both  parties  claim  under  Rene  Eiersereau,  and  John  B.  Gamache; 
each  of  whom  were  in  possession  of  one  of  these  lots,  at  a  very  early 
period  after  the  founding  the  village  of.  St  Louis  in  1764,  while 
Louisiana  was  under  the  dominion  of  France,  though  she  had  ceded 
it  to  Spain  two  years  before  by  the  secret  treaty  of  Fontainebleau. 
Spain  took  possession  of  the  province  in  1769-70,  from  which  time 
she  held  it  till  she  ceded  it  to  France  in  1800;  the  laws  of  Spain  were 
established  in  it,  but  the  title  of  those  who  had  received  grants  from 
the  local  authorities,  or  made  settlements,  eitiier  in  the  villages  or  on 
the  public  domain,  before  the  actual  surrender  of  the  province  by 
'France,  were  respected.  Accordingly  it  appears,  that  in  1772,  the 
following  instrument  was  executed  between  the  French  and  Spanish 
governors,  which  is  found  in  the  3d  Vol.  Am.  State  Papers — Public 
Lands,  ahd  is  of  the  tenor  and  purport  following: 

Translation  of  a  French  document  marked  C,  published  in  the  third 
volume  of  the  American  State  Papers— 'Public  Lands,  p.  67S,'truly 
and  faithfully  made  and  written  by  me,  Robert  Greenhow,  trans- 
lator of  foreign  languages  in  the  department  of  state  of  the  United 
States. — ^Washington,  February,  26,  1838. 

Cadastre*  formed  by  me,  Martin  Duralde,  surveyor,  appointed 
by  Mons.  Don  Pedro  Piernas,  captain  of  infantry,  and  lieutenant 
governor  of  the  establishments  and  other  dependencies  of  the  Spanish 
government'  of  the  Illinois,  and  deposited  in  the  archives  of  the  said 
government  in  form*  of  proces-verbal,  to  serve  to  designate  the 
various  tracts  of  larid  granted  in  the  name  of  the  king  to  the  inhabit- 
ants of  this  post  of  St  Louis;  as  wefll  by  title  [deed]  as  by  verbal 
consent,  by  the  chiefs  who  have  governed  them  from  the  foundption 

*  Note  by  tbe  translator.— A  eqdiutre  ie  an  official  etateroent  of  the.  quantity  and 
▼alae  of  real  property  in  any  district,  made  for  the  purpose  of  jusUy.  apportioning 
the  taxes  payable  on  such  property.— R.  G. 
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[of  the  government]  to  this  moment,  which  I  have  surveyed ;  and 
which,  after  the  exchanges,  cessions  or  sales  which  may  have  been 
made  of  them,  for  the  convenience  or  advantage  of  each  person,  are 
actually  in  the  possession  of  the  persons  hereinafter  named)  agreeably 
to  their  own  attestations  and  reciprocal  acknowledgments,  situated  in 
the  prairies  contiguous  to  this  same  post,  in  the  order  and  according 
to  the  directions  detailed  as  follows: 

I  thus  attest  it  by  my  signature,  and  by  the  unanimous  acknow- 
ledgments of  all  the  abovementioned  proprietors,  assembled  at  this 
moment,  with  the  approbation  of  my  said  Sr.  Don  Pedro  Piernas,  in 
the  chamber  of  the  government,  to  serve  as  mutual  witpesses,  and  to 
affirm  the  fact,  some  by  their  signatures,  the  others,  from  not  being 
able  to  sien,  by  their  declarations  in  presence  of  Messrs.  Don  Pedro 
Piernas,  the  abovementioned  lieutenant  governor,  and  Don  Loiiis  St 
Ange  de  Bellerive,  retired  captain  and  first  predecessor  in  command 
of  this  said  post,  both  serving,  to  wit:  the  latter,  to  certify  by  his 
signature,  in  liis  said  quality,  and  in  virtue  of  the  power  confided  to 
him,  that  he  had  granted  either  by  title  [deed]  or  verbally  3ie  above- 
mentioned  lands,  in  the  name  of  his  majesty  (the  king  of  France); 
and  my  said  Sr.  Piernasy  to  approve,  confirm  and  ratify  likewise,  by 
his  signature,  in  his  actual  character  of  lieutenant  governor,  whereby 
he  is  provided  with  the  same  power  of  granting  [conceder]  the  pos- 
sessions allowed  to  be  good  [accord6es]*  by  my  said  Sieur  de  St 
Ange,  and  specified  in  ^e  body  of  this  cadastre,  which  I  deposite,  ' 
containing  sixty-eight  pages  of  writing,  including  the  present,  in  the 
archives  of  this  g6vernm*ent,  to  be  there  preserved  fofever,  and  to 
serve  for  the  uses,  the  assurance,  authenticity  and  testimony  of  all 
therein  set  forth,  at  St  Louis,  on  the  twenty-third  of  May,  in  the 
year  one  thousand  seven  hundred  and  seventy-two. 

M.  Duralde,  Amable  Guyon, 

Laclede  la.^uest,  Sarj)y, 

Dodie,  Cptte, 

A.  Conde,  St  Ange, 

Rene  Kiersereau,  Pedro  Piel'nas. 

Becquet 
St  Louis,  January  7, 1812.  M.  P.  Leduc,  T.  B.  C.  L.  t. 

True  extract  from  the  Livre  Terrei^,  Book  N.  2. 

*  Note  by  the  tranflator.— The  French  word  conceder  meane  to  grant  i  oeeordtTf 
amon^  many  ngnificationa,  of  which  to  grant  if  one,  has  that  of  acknowledging  or 
declaring  any  proposition  to  be  good  or'  true ;  and  from  the  context,  such  appears  to 
be  iu  sense  ii\  the  paper  here  tiwislated.    R.  G.  ^  T 
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Pursuant  to  this  most  solemn  act,  surveji^  were  inade  of  the  lots 
I'espectiveiy  claimed  and  possessed  by  Kiersereau  and  Gamache,  by, 
the  public  surveyor,  and  entered  bf  record  on  the  land' book  of  the 
province;  and  they  continued  in  the  quiet  enjoyment  Of  the  lots  from 
that  time,  as  they  had  previously  held  them  according  to  thd  laws, 
usages,  and  customs  of  France,  while  'unde^  the  government  of  the 
province  of  the  Illinois. 

The  plaintiff  claims  the  premises  in  controversy  under  and  in  right 
of  Kiersereau  and  Gamache,'by  the  foUawing  chaih  of  title; 

1,  By  a  deed  made  in  1781,  from  Marie  Magdalena  Robellar,  the 
wife  of  R^ne -Kiersereau,  to  Louis  Chancellier,  conveying  one  of  the 
lots  in  question,  (being  the  one  owned  by  Kiers€a:«au,)  containing 
one  arpent  in  front,  by  fbrty  in  deptli^  to  which,  as  the  plaintiff  allege<)» 
Kiersereau  was  an  assisting  witness,  thereby  his  right  passed  to  the 
grantee  of  his'  wife,  according  to  the  law  of  Spain,  in  force  in  the 
province. .  The  consideration  was  four  hundred  livres^  equal  to  eighty 
dollars. 

£.  By  deed  of  exchange,  made  m  1773,  between  Chancaellier 
and  Gamacbe,  whereby  the  latter  conveyed  to  the  former  oiie-half 
of  his  lot,  being  pne'^half  arpent  in  front  by  forty  back,  in  exchange 
for  an  ox;  and  a  half  fron-.  afpent,.by  the  same  depth,  which  Chan- 
cellier had  owned  before. 

Both  deeds  were  executed  in  the  hall  of  the  government,  in  the 
presence  of  the  local  governor,  and  signed  by  him.  The  witnesses 
of  assistance  to  the  lattel^  were,  S¥.  Durald^  the  surveyor  general,  and 
Alvarez,  a  s^rgeslnt  in  the  garrison;  to  the  former,  the  witnesses  of 
assistance  were,  a^  named  in  the  coAclueMng  clause  of  the  deed, 
"Rene  Gueircero/*  and  in  the  attestation,  "  Rene  Bargeaux,"  and 
Louis  Rover. 

$4  By  a  deed  trom  one  of  fh<9  heira^  of  Gamache,  conveying  to 
Basil  a^d  Marie  Loiiise  Laroque  (formerly  Madame  ChanceUier,)  his 
right  in  and  to  the  remainining  half  of  Gamache's  lot,  for  the  con- 
sideration of  one  dollar.    This  deed  bears  date.2dd  June,  1827. 

4.  By  deeds  from  Laroque  and  wife,  made  in  March,  1827,  and 
September,  1826,  conveying  to  George  F«  Strother,  the  two  arpents 
by  forty,  to  which  she  claimed  right  under  Gamache,  Kiersereau,  and 
Ghancellier,  in  consideration  of  three  hundred  dollar^. 

5.  By  deed  from  George  F.  Strother  to  Daniel  F,  Strother,  the 
plaintiff,  dated  JiflyA  1827,  conveying  the  premises  in  controvert  to 
him  for  the  consideratioh  of  three  hun'dred  dollars. 
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The  title  of  Laroque  and  wife  is  thuB  deduced: 

Louis  Cbancellier  took  f^pssession  of  the  lota  conyeyed  to  him  bh 
before,  held  and  cultivated  tnem  till  his  deathy  in  1785;  when,  by  a 
judicial  proceeding  before  .the  lieutenant  governor,  in  his  judicial  ca- 
pacity, conducted  in  conformity  with  the  laws  of  Spain,  the  whole 
estate  of  Cbancellier  was  inventoried,  and  apprkised  by  sworn  ap- 
praisers; the  result  of  which  was^  that  a  final  adjudication  was  made 
in  1787  by  the  governor,  which  was  signed  by  him  and  the  parties 
concerned,  who  consented  thereto.  By  this  adjudication,  the  real 
and  personal  estate  of  Cbancellier,  after  the  payment  of  Jiis  debts,  was 
divided  betweeti  his  widow  and  their  only  child,  accqrding  to  the' 
laws  of  di8triI>ution  in  the  prdvince;  the  one  and  a-^alf  arpents  were 
allotted  to  the  widow  at  one  hundred  and  fifty-five  livres,  equal  to 
thirty-one  dollars,  for  the  sixty  arpents,  being  fifty-one  cents  per 
ai^ent:  the  half  arpent  waa  also,  allotted  to*  her  at  eight  livres,  equal 
to  one  dollar  sixty  cents  for  Hie  twenty  arpepts,  hieing  eight  cental 
per  arpent;  which  is  a  little  mpre  thjin  four-fifths  6f  the  English  acre, 
the  proportion  between  them  being  as  one  hundred  of  the  former  to 
eighty-five  of  the  latter. 

Madame  Cbancellier  married  again  in  1787  or  8,  about  two  and 
a-half  years  after  Chancellier's  death,  and  immediately  removed 
with  her  husband,  one  Beauchamp,  to  St  Charles,  a  village  about 
twenty  or  twenty-five  miles  from  St  Liouis;  where  she  continued 
to  reside,  without  making  any  claim  to  tlie  lots^  till  about  1818: 
and  no  suit  waa  brought  to  i*ecover  posseasion  thet^of  till  the^present 
plaintiff  prosecuted  his  clpiim,  under  her  right,,  in  the.  case  between  the' 
same  parties,  reported  in  j6  Peters,  763. 

Wkiving,  for  the  present,  the  consideratibn  of  a  question  raised 
at  the  trial,  whether  Rene  Gueircero,  or  Rene  Kirgeaux,  was  the  real 
and  true  Rene  Kiersereau,  the  rightful  Owner  of  part  of  the  property 
in  controversy  Itetween  the  parties,  or  another  person^/fve  a^  clearly 
of  opinion,  that  Madame  Cbancellier,  in  1787^  had  a  good  title  to  the 
forty  arpents  formerly  owned  by  Ki'ersereau,  and  the  tw'enty  arpents 
conveyed  in  exchange  by'Gamache  to  Chancellief,  in  stich  right,  aitd 
by  such  tenure  as  was  given  and  prescribed  by  the  laws  of  Spaih^ 
and  the  province,  which  will  be  hereafter  considered;  and  that  w© 
cannot  now  question  ,the  validity  of  those  acts  of  the  local  governor, 
whether  acting  in  his  political  or  judicial  capacity,  for  reasons  here- 
after to  be  given. 

As  to  the  twenty  arpents  held  by  Gamache,  there  is  no  written 


Digitized  by 


Google 


432  SUPREME  COURT. 

[Strother  ▼.  Lacu.] 
evidence  that  his  right  thereto  was  ever  conveyed  in  whole  or  part, 
before  1827,  to  the  plaintiff,  or  any  person  under  whom  be  claims; 
nor  is  there  to  be  found  in  the  record,  any  other  evidence  of  any 
right  thereto  in  Chancellier,  unless  it  may  have  been  by  possession  or 
mere  claim.  We  iind  in  the  inventory  and  appraiseipent  of  his  es- 
tate, in  1785,  that  the  sixty  arpents  were  then  in  wheat,  valued  at 
six  hundred  livres,  equal  to  one  hundred  and  twenty  dollars,  or 
two  dollars  per  arpent,  with  the  crop  in  the  ground;  and  the  twenty 
arpents,  valued  at  fifteen  livres,  equal  to  three  dollars,  or  fifteen  cents 
per  arpent;  also  that  the  whole  eighty  arpents  were  allotted  to  the 
widow,  by  the  final  adjudication  in  1787.  This  is,  undoubtedly, 
evidence  of  a  claim  by  Chancellier,  and  its  recognition  by  the  local 
authorities,  of  its  rightful  existence,  so  far  as  it  extends,  competent 
for  the  court  below,  and  jury,  to  consider.  But,  for  the  present,  we 
shall  take  these  proceedings,  and  any  possession  by  Chancellier,  as 
not  operating,  per  se,  to  divest  the  lawful  title  of  Gamache  to  the 
twenty  arpents,  such  as  it  was  under  the  laws  of  Spain,  the  acts  of 
the  local  authorities,  and  his  possession  and  cultivation  pursuant 
thereto.  Whether  there  is  any  evidence  in  the  record  which  txan 
have  that  effect,  will  be  a  matter  for  future  consideration,  should  it 
be  deemed  important 

Thus  taking  the  plaintiff's  title,  We  proceed  to  state  that  of  the  de- 
fendant, who  claims  under  and  in  right  of  Hyacinth  St  Cyr,  who, 
about  1788,  took  possession  of  the  two  lots,  and  continued  to  culti- 
vate the  front  thereof  for  ten  consecutive  year?,  till  1798,  99,  when 
the  fence  having  been  destroyed,  the  lots  remained  open  till  1808. 
St  Cyr  claimed  in  virtue  of  a  parol  sale  by  Madame  Chancellier  to 
him,  after  the  adjudication,  by  his  possession  delivered  to  him  by  the 
local  officer,  charged  with  the  supervision  of  the  coihmon  field  lots 
of  the  village;  agreeably  to  the  local  laws,  its  usages  and  customs, 
conformably  to  the  laws  of  Spain,  together  with  his  uninterrupted 
cultivation  as  aforesaid. 

2.  By  two  deeds,  one  from  Kiersereau,  the  other  from  Gamache, 
both  dated  23d  October,  1793,  both  origiiials,  found  among  a  great 
number  of  deeds  in  the  ancient  archives  of  the  country,  delivered  and 
handed  over  to  the  recorder  of  St  Louis  county,  after  the  cession  in 
1803,  and  both  executed  by  the  parties,  in  the  presence  of,  and 
signed  by  the  governor,  with  the  attestation  of  two  witnesses  of  as- 
sistance. Each  deed  conveys  the  lot  owned  by  the.  grantor,  with  a 
clause  of  warranty,  reciting  St  Cyr  as  having  been  in  possession 
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several  y^ars;  that  of  Kiersereau  being  far  the  consideration  of  five 
hundred  and  twenty-five,  and  that  of  Gamache,  for  thrive  hundred 
livrea;  equal  to  one  hiindred  and  snty-five  dollars  for  both. 

3.  By  the  following  ei^tries  on  the  Land  Book,  containing  the  re* 
cord  of  the  oflScial  '8ui:vey  for  Rene  Kiersereau,  "1793,  St  Cyr,  1* 
Arpent;"  ani  the  following  on  the  survey  of  "Joseph  Gamache, 
1793;  St  Cyr,  1  Arpent;  name  of  said  Gamache  is  fiaptiste,  instead 
of  Joseph;'',  which  entries  must  be  taken  to  denote,  thatSt  Cyr  then 
claimed  the  lots  und^r  the  parties  for  whom  the  original  surveys 
were  made  and  recorded. 

4.  By  a  judicial  proceeding  against  St  Cyr,  as  ^  bankrupt,  had 
before  the  lieutenant  governor,  in  his  judicial  capacity,  in  1801,  by 
which  the  two  lots  were  seized,'  appraised  by  sworn  appraisers  at 
ten  dollars,  and  sold  to  Auguste  Choteau,  s^  the  property  of  St  Cyr, 
at  the  church  door,  at  the  conclusion  of  high  mass,  for  twelve  dol- 
lars^ payable  in  peltries  at  the  current  price,  in  April,  1802;  for 
which  one  Sanguinet  was  security.  The  whole  proceeding  in  the 
sale;  was  executed  in  the  presence  of  the  witnesses  of  Assistance;  one 
of  whom  was  the  surveyor  general;  the  appraisers,  St  Cyr,  the*syn 
die,  and  the  lieutenant  governor,  who  all  signed  the  proceedings. 

5.  By  the  proceedings  of  the  board  of  commissioners  of  the  United 
States,  for  adjusting  land  titles  in  Missouri,  in  1809,  and  10,  by 
which  it  appears  that 'Choteau  filed'his  claim  to  these  lots  in  1806, 
according  to  the  acts  of  congress,  as  the  assi^ee  of  St  Cyr,  assignee 
of  Rene  Kiersereau,  and  Joseph  Gamache.  He  produced  to  the 
board  the  concessions  for  the  same,  registered  in  thd  Livre  Terrein, 
plots  of  the  surveys,  copies  of  the  deeds  from  Kiersereau  and  Ga- 
mache, to  St  Cyr,  with  a  certified  copy  of  the  proceeding  of  bank- 
ruptcy against  him,  by  which  Choteau  became  the  purchaser  of  the 
two  lots;  and  that  the  board,  consisting  of  Mr.  Penrose  and. Bates, 
confirmed  the  lots  to  Chpteau,  according,  to  the  recorded  surveys  in 
the  Land  Book,  No.  fl,  folio  11. 

6.  By  a  deed  from  Auguste  Choteau  to  the  defendant,  ds^ted  in 
January,  1808,  conveying  him  the  two  lots  in  question,  for  the  con- 
sideration of  four  hundred  and  fifty  dollars. 

7.  By  the  confirmation  of  tha  rights,  titles  and  claims  to  town  or 
Tillage  lots,  out  lots,  common  field  lots,  aqd  commons,  adjoining  or 
belonging  to  the  town  of  St.Loiaii9,  and  others,  which  have  been 
inhabited,  cultivated,  or  possessed,  prior  to  the  20th  December,  1803, 
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to  the  inhabitants  thereof/ according  to  their  several  right  or  rights 
in  common  thereto. 

8#  By  the  actual  continued  possession  of  the  two  lot^  by  the  de* 
fendanty  from  1808  till  the  trial,  as  th^n  admittedby  the  plain'ti£^ 

Waiving  at  present  the  question  which  arose  below  as  to  the  iden^ 
tity  of  the  Gamache  who  conveyed  to  St  Cyr  in  1793,  with  the 
Gamache  who*  was  the  own^r  of-  the  lot,  on  account  of  the  name  of 
'^  Joseph  Gamache/'  being  in  the  granting  part  of  the  deed,  and  the 
matk  of  ^'Baptiste  Gamache"  at  the  foot,  with  the  mark  of  Hyacinth 
St  Cyt,  as  has  been  done  in  relation  to  the  similar  objection  to  the 
deed  from  M.  M.  Robillar  to  Chancellier,  in  1781;  we  are  cleatly 
of  the  opinion,  that  the  title  of  the  defendant  ipust  be  held  valid 
unless  the  plaintiff  has  sustained  some  of  his  objections  thereto,  by 
the  law,  or  the  facts  of  the  case,  as  they  appeared  from  the  evidence, 
on  which  the  instruction^  of  the  court  mus<  be  taken  to  be  founded, 
as  the  subject  matter,  to  which  a  reference  is  necessarily  ihade  by 
the  counsel  in  the  court  below. 

When  this  cause  was  before  us  in  1832,  it  was  decided  on  the 
case,  as  made  out  by  the  pjaintiff  on  the  trial;  the  defendant  ottered 
no.  evidence;  and  neither  court  did  or  could  decide  on  the  rights  of 
the  parties,  as  they  may  depend  on  the  record^  written  and  parol 
evidence,  presented  for  consideration  in  the  present  record.  Had 
this  case  been  identical  with  the  former^  as  to  the  merits,  we  should 
have  followed  the  deliberate  opinion  delivered  therein;  but  as  one 
judgment  in  ejectment  is  not  conclusive  on  the  right  of  either  posses- 
sion or  property  iu  ihe  premises  in  controversy,  the  plaintiff  has  a  right 
to  bring  a  new  suit;  and  the  court  must  consider  the  case,  even  if  it 
is  in  all  respects  identical  with  the  former:  though  they  may  hold 
it  to  be  decided  by  the  opinion  therein  given.  It  is  otherwise  when 
the  second  case  presents  a  plaintiff  or  defendant's  right,  on  matters 
of  law  or  fact,  material  to  its  decision,  not  appearing  in  'the  record 
before;  it  then  bcicomes  the  duty  of  the  Court  to  decide  all  pertinent 
questions  arising  on  the  record,  in  the  same  manner  as  if  the  case 
came  before  them  for  the  first  time,  save  such  as' arise  on  evidence 
identical  as  to  the  merits.  In  this  cafie,  we  deem  it  a  peculiar  duty, 
enjoined  upon  us  by  the  nature  of  the  case,  the  course  of  the  able 
and  learned  arguments  as  to  the  law -of  Spain  and  her  colonies,' in  its 
bearing  on  the  interesting  question  before  us;  together  with  a  view 
of  the  consequences  of  our  final  decision  thereon.  Were  we  to  leave 
any  questions  undecided  which  fairly  arise  on  the  records  Qr  to  de- 
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cide  the  cause  op  points  of  minor  importance  only,  the  Value  of  the 
premises  would  justify  future  litigation;  which  no  court  of  chancery 
^ight  think  proper  to  enjoin  so  long  as  new  and  material  facts  could 
be  developed,  or  pertinent  points  of  law  remained  unsettled. 

There  is  another  consideration  of  imperious  consequence  in  rela- 
tion to  the  rights  of  property  claimed  by  virtue  of  public  or  private 
grants,,  of  sales  by  judicial  process,  by  formal  deeds,  or  informal 
writings  by  parol  agreements,  or  by  possession  alone,  for  long  time, 
in  all  parts  of  the  country;  especially  those  niew  and  flourishing,  and 
most  emphatically,  when  the  property  was  originally  held  under 
the  laws  and  usages  of  a  foreign  government;  and  above  all,  in  such 
a  case  as  this. 

By  the  record  evidence  before  us  of  judicial  sales,  wliich,  by  the 
admitted  laws  of  Spain,  transfer  to  the  vendee  both  title  and  posses^ 
sion  in  virtue  of  adjudication,  which,  after  the  lapse  of  fifty -one  years 
after  one  such  sale,  and  thirty-seven  of  the. otiier,  wie  must, on  every 
principle  of  law  take,  as  importing  absolute  verity  in  all  things 
containet^  in  such  record ;  and  not  suffer  it  to  be  questioned.  It  ap- 
pears by  a  record  thereof,,  that  the  right  df  Chancellier  was  sold  in 
1787,  for  thirty-two  dollars  an<^  sixty  cents;  and  of  St  Cyr,in  1801, 
for  twelve  dollars;  the  aggregate  of  both  sales  )being  only  forty-four 
dollars  sixty  cents,  a  sum,  not  sufficient  to  pay  the  printing  in  this 
case.  What  the  value  of  the  premises  now  is,  or  may  be  in  future, 
cannot  well  be  known;  but  as  the  law  of  this  case  is  the  law  of  all 
similar  ones  now  existing,  or  which  may  arise,  it  is  our  plain  duty 
to  decide  it  on  such  principle.  That  while  we  do  as*  the  law  enjoins, 
respect  ancient  titles,  possession  and  appropriation,  give  due  effect 
to  legal  presumptions,  lawful  acta,  and  to  the  general  ^nd  local  laws, 
usages,  and  custotns  of  Spain  and  her  colonies;  we  do  not  adjudge  a 
title  to  be  in  either  party,  which  rests  on.  acts  incompetent  tc  vest, 
transfer,  or  hold  property,  in  opposition  to  that  party  in  whom  the 
right  exists,  by  the  laWs  of  the  land,  and  established  rules  and  {Prin- 
ciples, which  vest  property  and  regulate  its  transmission  and  enjoy- 
ment 

The  state  in  which  the  premises  are  situated  was  formerly  a  part 
of  the  territory,  first  of  France,  next -of  Spain^  then  of  France,  who 
ceded  it  to  the  ITnited  States  by  the  treaty  of  1803,  in  full  propriety, 
sovei^eigtity  and  dominion,  as  she  had  acquired  and  held  it;  2  Peters, 
301,  &c.:  by  which  this  government  put  itself,  in  place  of  the  former 
sovereigns,  and  became  invested  with  all  their  rights,  subject  to  their 
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concomitant  obligations  to  the  intiabitanta.  4  Peters,  512;  "9  Peters, 
734;  10  Peters,  330,  335,  726,  732,, 736.  Both  were  reflated  by 
the  law  of  nations,  according  to  whicn  the  rights  of  property  are 
protected,  even  in  the  case  of  a  conquered  country,  and  held  sacred 
and  inviolable  when  it  is  ceded  by  treaty,  with  or  without  any 
stipulation  to  such  effect;  and  the  laws,  whether  in  ^Titing,  or 
evideoced  by  the  usage  and  customs  of  the  conquered  or  ceded  coun- 
try, continue  in  force  till  altered  by  the  new  sovereign.  jB  Wheat 
689;  12  Wheat  528,  535;  6  Peters,  712;  7  Peters, 86,  87;  8  Peters, 
444,  465;  9  Peters,  133,  734,  747,  74a,  749;  Cowp.  205,  &c.;  2 
V^.  jn  349 ;  10  Peters,  305,  330, 721,  732,  &c.  Thia  Court  has  de- 
fined property  to  be  any  right,  legal  or  equitable,  inceptive,  in'ohoate, 
or,  perfect,  which  before  the  treaty  wiUx  France  in  1803,  or  with 
Spain,  in  1819,  had  so  attached  to  any  piece  or  tract  of  land,  great 
or  sniall,  as  to  affect  the  conscience  of  the  former  sovereign, "  with 
a  trust,''  and  make  him  a  trustee  for  an  individual,  according  to  the 
law  of  nations,  of  the  soveveign  himself,  the  local  usage  or  custom  of 
the  colony  or  dislrici;  according  to  the  principles  of  justice,  and  rules 
of  equity,  6  Peters,  709,  714;  8  Pfeters,  450;  9  Peteiu,  133, 144, 
t37;  10  Peters,  105,  324,  331,  35,  36.  The  same  principle  has 
been  applied  by  this  Court,  to  the  right  of  a  Spanish  town,  as  a  mu- 
nicipal corporatioa.  10  Peters,  718  to  736;  passim,  144,  734,  736; 
10  Peters,  105,  324,  331,  335,  336..  Vide  alsb  i  Ves.  sefi.  453;  8 
Bligh,  P.  C.  N.  S.  50,  &6. 

This  Court  has  also  uniformly  held  that  the  term  grant,  in  a  treaty, 
comprehends  not  only  those  which  are  made  in  form,  but  also  any 
concession,  warrant,  order  or  permission  to  sUrvey,  possess  or  setfle, 
whether  evidenced  by  writing  or  parol,  or  presumed  from  possession; 
(vide  the  cases  last  cited,)  8  Peters,  466-7;  9  Peters,  152,  170;  10 
Peters,  331-40;  S.  P.  10  Peters,  718,  &c.;  and  that  in  the  term  laws, 
is  included  custom  and  usage,  when  once  settled;  though  it  may  be 
**  comparatively  of  recent  date,  and  is  not  one  of  those  to  the  con- 
trary of  which  the  memory  of  man  runneth  not,  which  contributed 
so  much  to  make  up  the  common  law  code,  which  is  so  justly  veoe^ 
rated.'*  9  Wh.  585.  Its  evidence  consists  in  the  sense  and  Guilder* 
Standing  of  parties  in  their  contracts,  which  are  made  with  refers 
ence  to  su6h  usage  or  custom:  for  tihe  custom  then,  becomes  a  part 
of  the  eontract,  and  may  not  improperly  be  considered  the  law  of 
the  contract,  and  it  rests  on  the  same  principle  as  the  lex  loci.  ^  All 
contracts  are  to  be  governed  by  the  law  of  the  place  where  they 
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are  to  be  performed;  and  this  law  may  be,  and  usually  is  proved  as, 
matter  of  fact"  The  rule  is  adopted  for  the  purpose  of  carrying  into 
effect  the  intention  and  understanding  of  the  parties.  9  Wh.  588; 
S.  P.  12  Wh.  167-8,  601;  5  Wh.  309;  6  Peters,  715, 771;  8  Peters, 
312}  9  Peters,  734r-5;  lO  Peters,  331,  7i2,  724-9,  730;  as  univer- 
sally understood  and  admitted,  9  Peters,  145,  by  the  people  of  the 
vicinage,  5  Wh.  384;  as  considered'by  the  public  for  years,  10  Peters, 
722;  11  Peters,  53;  and  a  right  so  acquired  is  as  inviolable  as  if  it 
was  fdunded  on  a  written  law.  9  Peters,  145.  It  exists  by  a  com- 
mon right,  which  means  a  right  by  common  law;  which  is  called 
right,  and  sometimes  common  right,  or  the  laws  and  customs  of 
England,  the  statutes  and  customs  of  the  realm;  and  what  is  pro- 
perly the  common  law,  is  included  within  common  right..  Co.  Litt 
142,  a«  b.  It  is.  so  called  because  it  exists  in  all  the  subjects  by  the 
common  law,  an  universal  custom;  and  is  thus  distinguished  from  the 
same  right,  claimed  by  a  locaj  ciistona  in  favour  of  the  inhabitants  of 
k  particular  place,  6  Peters,  715;  and  by  anexclusive  private,  right, 
in  one  or  more  iddividuals,  by  a.  prescription  in  their  own  favour. 
Co.  iritt  113,  b.;  Wood  Inst  ^,  jSj"  7  D.  C.  D.  93;  .1  Bl.  Com.  75, 
263.  ,  The  common  right  of  the  subject  existed  before  any  prescrip- 
tion. Mo.  574-5;  2  Wils.  299;  it  must  be  set  up  as  such,  and  not  by 
prescription,  Willes,  265 1  <'for  a  man  shall  not  prescribe  in  that 
which  the  law  of  common  right  gives,'^  Noy.  20:  for  the  common 
law  is  the  best  and  most  comlnon  birthright  that  the  i|.ubject  hath, 
for  the  safeguard  and  defence  of  his  rights  of  person  and  property, 
Co.  Litt  142,  a. 

Every  cpuntry  has  a  common  law  of  usage  and  custom,  both  local 
and  general,  to  which  the  .people,  especially  those  of  a  conquered  or 
ceded,  one,  ding  with  more  tenacity  than  to  their  written  laws,  and 
til  sovereigns  respect  them.  The  people  of  Kent  contended  with  the 
conqueror  of  England,  till  he  confirmed  their  local  customs  and 
teipure,  which  continue  to  this  day;  and  history  affords  no  instance 
where  the  people  have  subi&^itted  to  their  abrogation  without  a  strug- 
gle; as  waa  the- case  in  Louisiana,  when  they  found  that  the  laws  of 
France  and  the  custom  of  Paris  Were  about  to  be  superseded  by  those 
of  Sixain;  vide  1  Partid.  preface;  White,  205. 

No  principle  can  be  better  es'ablished  by  the  authority  of  this 
Court,  than  **  that  the  acts  of  an  officer,  to  whom  a  public  duty  is 
assigned  by  his  king,  within  the  sphere  of  that  duty,  are  prima  facia 
taken  to  be  within  his  power.'*  /  <^  The  principles  on  which  it  rests,  are 
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believed  to  be  too  deeply  founded  in  law  and  reason,  ever  to  be  sue- 
ceMftilly  assailed..  He  who  would  controvert  a  grant  executec)  by  Ae 
lawful  authority,  with  all  the  solemnities  required  by  law^  takes  on 
himself  the  burthen  of  showing,  that  the  officer  has  transcended  the 
powers  conferred  upon  him,  or  that  the  transaction  is  tainted  with 
fraud/'  8 Peters, 452-3-5, 464;  9  Peters,  1 34, 734-5;  S.  P.  6  Peters, 
727, &c.;  and  cases  cited:  10  Peters,  331 ;  S.  P.  1  Paine,  469-70.  The 
same  rule  applies  to  the  judicial  proceedings  of  local  officers,  to  pass 
the  title  of  land  according  to  the  course  and  practice  of  the  Spanish 
laW  in  that  province  (West  Florida),  8' Peters,  310.  Where  the  act 
done  is  contrary  to  the  written  order  of  the  king,  produced  at  the 
trial,  without  any  explanation,  it  shall  be  presumed  that  the  power 
tias  not  been  exceeded ;  that  the  act  was  done  on  the  motives  set  out 
therein;  and  according  to  some  order  known  to  the  ting  and  h$a 
officers,  though  not  to  his  subjects.  7  Peters,  96 ;  8  Pet.  44'!^,  451-4-6 ; 
Hand  courts  ought  to  require  very  full  proof,  that  he  had  transcended 
bis  powers,  before  they  so  determine  it"  464;  9  Peters,  734.  In  fol- 
lowing th0  course  of  the  law  of  nations,  this  Court  has  declared  that 
even  in  cases  of  ponquest,  the  conqueror  does  no  more  than  displace 
the  sovereign,  and  assume  dominion  over  the  country.  7  Peters,  86; 
(10  Peters,  720,  72  9-3P,  passim).  ^  A  cession  of  territ6ry  is  never 
understood  to  be  axession  "of  the  property  of  tbe'iahabitants.  The 
king  cedes  only  that  which  belongs  to  him;  lahds  he  had  previously 
granted,  were  not  his,  to  cede.  Neither  party  could  so  understand  the 
treaty.  Neither  party  could  (Consider  itself  as  attempting  a  wrong 
to  individuals  condemned  by  the  whole  civilized  world.  <  The  ces- 
sion of  a  territory'-  nfould  necessarily  be  understood  to  pass  idie  soye- 
reiguty  only,  and  nbt  to  interfere  with  private  property.''  lb.  87. 
No  construction  oL  a  treaty^  which  would  im|>air  that  security  to 
private  property,  which  the  laws  and  usages  of  nations  would  with«- 
out  express  stipulation  have  conferred,  would  seem  to  be  admissible 
further  than  its  positive  words  require.  <^  Without  it,  the  title  of  in- 
dividuala  would  remain  as  valid  under  the  new  government,  as  they 
were  under  the  old;  and  those  titles,  at  least  so  far  as  they  were  coh- 
summate^  might  be  asserted  in  the  courts  of  the  United  States,  inde- 
pendently of  this  article.",  lb.  88;  6Peters,741-2;  S.P.9Peter8;133. 
The  terms  of  a  treaty  are  to  be  applied  to  the  state  of  things  then 
existing  in  the  ceded  territory,  9  Peters^  462:  in  that  #hich  had  been' 
iield  by  Spam,  the  whole  power  of  granting  and  confirming  tides  hail, 
by  the  rdyal  order  of  1754,  been  transferred  to  officers  in*  the  colo- 
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nies,  the  commandanfs  of  posts,  and  local  authoritiefl,  who  acted  in 
their  discretion  as  the  sole  judges  of  the  manner,  condition,  or  con- 
sideration, in,  on,  or  for  which  they  conferred  the  right  of  property, 
as  officers  and  competent  authorities^  to  exercise  the  granting  power. 
Such  officers  were  in  all  the  colonies^  they  made  grants  of  all  grades 
of  title,  as  well  in  rewards  for  services  as  favours,  or  for  the  benefit 
of  th^  country,  as  they  pleased;  being. persons  autiiorized  by  the 
king  -to  grsfot  lands,  ^'  he  was  not  willing  to  expose  the  acts  of  his 
public  and  confidential  officers,  and  the  title  of  his  8ifl)jects  acquired 
Under  those  acts,  to  that  strict  and  jealous  scrutiny,  whio  a  foreign 
government,  interested  against  their  validity,  would  apply  to  them,^  if 
his  private  instructions  or  particular  authority  were  to  be  required 
in  every  case;  and  that  he  might  therefore  stipulate  for  that  full  (evi- 
dence) to  the  insti*ument  itself,  which  is  usually  allowed  to  instru- 
ments issued  by  the  proper  officer/*  8  Peters,  449-50,  to  458,  475, 
488-9;  7  Peters,  96;  9  Peters,  134,  169,  734;  10  Peters,  331;  S.  P. 
6  Peters,  727,  &c. ;  White's  Comp.  Sp.  Laws,  218, 249.  Such  a  grant 
under  a  general  power,  would  be  considered  as  valid,  even  if  the 
power  to  disavow  it  existed  until  actually  disavowed.  8  Peters,  451. 
No  such  disavowal  has  ever  been  known  to  the  Court,  in  any  of  the 
numerous  cases  which  have  been  before  us,  arising  tinder  the  treaties 
of  1803  and  1819;  and  the  assiduous  researches  of  Mr.  White  have 
brought  none  to  his  kno\vledge.  8  Peters,  458;  10  Peters,  332; 
White's  Comp.  9;  from  which  it  may  be  reasonably  presumed  that 
none  exist 

Treaties  are  the  law  of  the  land,  and  a  rule  of  decision  in  all 
courts.  2  Peters,  3 14 ;  9  Peters,  1 33.  Their  stipulations  are  binding 
on  the  United  States;  in  that  of  1819,  there  is  a  present  confiima- 
tion  of  all  grants  made  before  January,  1818,  with  the  exception  of 
only  three,  which  had  been  previously  made,  and  were  expressly 
omitted,  on  which  this  Court  make  these  remarks.  "While  Florida 
remained  a  province  of  Spain,  the  right  of  his  catholic  majesty,  act- 
ing in  person  or  by  his  officers,  to  distribute  lands  ??.coraing  to  his 
pleasure  was  unquestioned.  That  he  was  in  the  constant  exercise  of 
this  right,  was  well  known.  If  the  United  States  were  not  content 
to  receive  the  territory,  charged  with  titles  thus  created,  they  ought 
to  have  made,  and  they  would  have  made  such  exceptions  as  they 
deemed  necessary.  They  have  made  these  exceptions.  They  have 
stipulated  that  all  grants  made  since  the  24th  of  January,  1818,  shall 
be  null  and  void.    The  American  government  was  content  with  the 
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security,  which  tliis  stipulation -afforded,  and: cannot  how  demand 
farther  and  additional  grounds.  All  other  concessions  made  by  his 
catholic  majesty,  or  his  lawful  authoritieti,  in  the  ced^d  territories, 
are  as  valid  as  if  the  qession  had  not  been  made/'  8  Peters,  463, 
464 ;  S.  P.,  9  Peters,  734 ;  6  Peters,  741-2;  7  Peters,  88.  By  the 
treaty  of  1803,  there  was  a  stipulation  inter  alia,  that  the  inhabitants 
of  the  ceded  territory  shall  be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty,  property,  and  the  religion  they  profess; 
as  to  whir.h,  this  is  the  language  of  this  CoUrt 

**  That  the  perfect  inviolability  and  security  of  property  is  among 
these  rights,  all  will  assert  and  maintain.''  9  Peters,  133;  S.  P.,  10 
Peters,  718,  722,  736.  What  was  to  be  considered '  as  property, 
under  this  stipulation,  was,  as  held  in  the  United  States  v.  Smith,  to 
depend  on  this  question,  ^*  whether,  in  the  given  case,  a  court  of 
equity  could,  according  to  its  rules,  and  the  laws  of  Spain,  consider 
tlie  conscience  of  the  king  to  be  so  affected  by  his  own,  or  Jhe  acts 
of  t^e  lawful  authorities  of  the  province,  that  he  had  become  a  trus- 
tee for  the  claimi^nt,  and  held  the  land'  claimed  by  an  equity  upoait, 
amounting  to.  a  severance 'of  so  much  from  his  domain,  before  the 
10th  of  March,  1804,  in  Missouri,  and  the  24th  of  January,  1818,'iii 
Fldrida;  the  periods  fixed  by  the  law  (of  congress)  in  one  case,  and 
the  treaty  in  the  other."     10  Peters,  330,  331,  722,  36,  S.  P. 

It  is  next  in  order  to  consider,  what  were  the  laws  of  Spain  as  to 
the  disposition  x>f  the  royal  domain,  in  .Louisiana,  while  she  held  it. 
By  the  royal  ordinance  of  1754,  it  .is  ordained,  for  ihe  reasons  set 
forth  in  the  preamble;  1.  That  from  the  date  thereof,  the  power  of 
^ppiointing  sub-delegates  for  selling  lands,  and  the  uncultivated  parts 
in  the  king's  dominions,  shall  beloi^g  exclusively  to  the  local  au- 
thorities,, being  his  oftcers  in  the  colonies.  8  Peters,  451,  2.  The 
o£Bcers  to  whom  jurisdiction  for  the  sale  of  lands  shall  be  sub-dele- 
gated, shall  proceed  with  mildness,  gentleness,  and  moderation,  with 
verbal,  and  not  judicial  proceeding,  in  the  case  of  lands  possessed 
by  the  Indians,  or  which  they  may  require  Xor  labour,  tillage,  &c 

3.  In  regard. to  the  lands  of  communities,  and  those  granted  to  the 
towns  for  pasturage  and  common,  no  change  shall  be  made;  the 
towns  shall  be  maintained  in. possession  of  them;  those  seized,  shall 
beresto;-ed,  and  their  extent  enlarged  accdrding  to  the  wants  of  the 
population;  nor  shall  severe  strictness  be  used  towards  those  persons 
who  are  in  possession  according  to  the  requirements  of  the  laws. 

4.  Those  who  have  b^en  in  possession  of  lands,  by  acts  not  ctm^ 
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firmed  before  1700,  may  retain  free  possession  thereof  without  mo- 
lestation. If  peilK>ns  hare  not  warrants,  their  proof  of  long  posses- 
•ion  shall  be  held  as  a  title  by  prescription.  If  they  have  not 
cultivated  the  lands,  three  months  shall  be  given,  or  whatever  tinje 
may  be  thought  sufficient;  and  notice  shall  be  given,  that  if  they  fail 
to  cultivate  the  lands,  they  shall  be  given  to  those  who  shall  lodge 
information  thereof,  under  the  same  condition  of  cultivating  theip. 
Whitens  Comp.  50,51. 

Townis  may  be  founded  on  prescribed  conditions,  for  which  de- 
finite rewards  are  given.  White's  Comp.  34,  59.  The  founder  shall 
contract  to  grant  to  each  person  who  joins  the  settlement,  building 
lots  and  pastures,  and  lands  for  cultivation,  proportionate  to  what  he 
will  agree  to  improve.  White,  No!  62.  A  town  containing  ten  mar- 
ried men,  with  an  extent  of  territory  proportioned  to  what  is  stipu- 
lated, may  elect  from  among  themselves,  ordinary  alcaldes,  and  offi- 
cers of  the  council.  White,  No.  63.  The  territory  granted  to  the 
founder  of  a  settlement,  shall  be  thus  distributed.  They  shall  lay  out 
for  the  site  of  the  town,  whatever  may  .be  necessary  sufficient  exidor, 
and  abundant  pasture  for  the  cattle  of  the  inhabitants,  and  as  much 
besides  for  that  which  shall  belong  to  the  town  proprias.  Of  the  ba- 
lance of  the  cract,  the  founder  to  have  one-fourth,  and  three-fourths 
to  be  equally  divided  among  the  settlers.  W^hite,  No.  66.  The  lot«« 
to  be  distributed  by  lot  among.the  settlers,  beginning  with  those  ad- 
joining the  main  square,  the  remainder  to  be  reserved  to  the  king,  to 
give  as  rewards  to  new  settlers  or  otherwise,  at  his  will,  and  a  plot  of 
the  settlement  to  be  made  out  White,  No.  67.  Commons  shall  be 
reserved,  and  the  remainder  laid  out  for  cultivation,  in  tracts  equal 
in  number  to  the  town  lots,  to  be  drawn  by  lot  White,  No.  70.  If 
accident  should  prevent  the  completion  of  the  settlement  in  the  term 
prescribed,  the  settlers  shall  incur  no  forfeiture  or  penalty,  and  the 
governor  of  the  district  n^ay  extend  the  term  according  to  the  cir- 
cumstances of  the  case.  White,  No.  73.  There  shall  be  distributed 
among  the  settlers  of  the  villages,  lots  and  lajds,  varying  in  size  and 
extent,  according  to  their  rank  and  merit,  and  after  living  and  labour- 
ing therein  four  years,  they  may  sell  them  as  their  own  property. 
White,  No.  74.  No  persons  shall  have  lands  in  ope  settlement,  if 
they  possess  lands  in  another,  unless  they  have  left  their  former,  and 
removed  to  their  new  residence,  or  resided  in  the  first  for  the  four 
years  necess?iry  to  entitle  them  to  the  fee  simple  right,  or  have  relin- 
quished it  for  not  having  fulfilled  their  obligations.  Wliite,  No.  75. 
Vol.  XII.— 3  K 
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The  lots  shail  be  buil,£  upon,  the  houses  occupied,  the  arable  lands 
divided,  cleared,  worked  and  planted,  and  those  destined  for  pasture, 
sCocked' within'  a  limited  time,  or  the  grants  shall  be  forfeited,  with  a 
penalty.  White,  No.  76.  The  distribution  shall  be  made  by  the  go- 
yernors,  under  the  advice  of  the  council  of  the  villages.  White,  No. 
78,  (Vide  Document  of  1772,)  All  to  whom  lands  shall  be  distri- 
buted, shall,  within  three  months,  take  possession,  &c,  under  penalty 
of  forfeiting  the  lan^,  that  it  may  be  vacated  and  forfeited  to  some 
other  settler;  so  as  to  the  settlements  and  improvenients  they  nuy 
hold  within  the  villages.  White,  No.  81;  (Vide  also,  1  Partidas,  1S3; 
9  Partidas,  338, 339, 373, 440.)* 

*  Definition  q£  regimientOf  regidoTy  alealdu^  &c.in  the  laws  of  the  Spanish  empire 
ef  the  Indies. 

In  the  administration  of  the  laws,  in  ciFil  and  criminal  matters,  and  the  regnlatioa 
of  the  police,  the  petUed  territories  of  the  Spanish  empire  of  the  Indies  were  divided 
into  a  nambier  of  noctions,  differing  in  extent ;  over  each  of  which  was  placed  a  rojal 
officer,  appointed  for  a  limited  period  by  the  supreme  council  of  the  Indies.  The 
larger  sections  were  termed  provinces,  or  more 'properly  gobernaciones  or  (ovem- 
ments,  and  were  superintended  by  governors,  who  were  also  in  many  parts  eom^ 
mandants  and  captains  general,  that  is  to  say,  exercising  military  and  pohdcal 
sway.  The,sections  of  lesser  extent,  but  often  of  gteat  infportance,  from  comprising 
some  capital  or  other  large  city,  were  termed  eorregimientagy  and  their  chiefs  were 
called  eorregidars.  The  smallest  or  least  important  of  these  separate  jurisdictions 
were  placed  under,  the  direction  of  an  aleaUU  nunfor.  In  places  in  which  resided  aa  - 
mtutiauimf  or  high  coart  of  justice,  the  president  was  sometimes  the  administrator  in 
chief  of  the  law  and  police. 

The  .seats  of  administration,  or  capitals  of  these  divisions,  were  generally  the 
laii^t  towns  in  them,  from  which  the  section  in  almost  every  instance  took  its 
name.  In  every  capital  of  a  jurisdiction,  was  a  council  called  the  ayuvtamiemio  or 
MU^/the  ayuntamiento  is,  strictly  speaking,  the  council,  and  the  cabildo,  the  place 
of  its  meeting;  the  two  words  are,  however,  indifferently  used  to  convey  both  signi- 
fications.  This  municipal  council  was  composed,  in  the  first  place,  of  a  number  of  rs- 
gidoreSf  never  exceeding  twelve,  who  composed  the  rtgimimto;  the  office  of  rtjgidor 
WMM  held  for  life;  that  is  to  say,  during  the  pleasure  of  the  supreme  authority;  in 
most  places  it  was  purchased ;  in  some  cities,  however,  the  regidoret  were  chosen  by 
persons  of  the  district,  who  were  allowed  to  vote,  and  were  styled  c&pUulareM.  In 
places  in  which  no  governor  resided,  the  regidores  -chose  for  two  years,  one  or  .two 
penons  who  were  not  in  the  employ  of  the  government,  as  alaUd€§  ordsnasisif,  or 
magistrates  who  held  their  courts  and  administered  justice  in  all  the  eases  in  which 
a  governor  could  decide;  t&ey  had  seats  ^nd  votes  in  the  ayuntamiento,  except  when 
a  governor  or  corregidor  happened  to  be  present.  The  chief  of  the  district  had  a 
seat,  but  no  voice  in  the  ayuntamiento ;  the  standard  bearer,  or  alftm^  had  of  right  a 
piTe-eminent  place  and  a  vote. 

Thus  the  ayuntamiento  or  cabildo  consis^d  6f  the  governor,  corregidor  or  alcalde 
mayor  of  the  place,  the  alfarex,  the  alcaldes  ordinarios,  and  the  regimiento,  or  body 
of  regidores. 
Tha  word  syndick  does  not  appear  ia  tha  recapilacion  or  official  oompUalioii  of  the 
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'  For  the  purpose  of  ascertaining  what  lands  belonged  to  the  king, 
it  was  ordered  that  the  owners  of.  land  should  exhibit  to  the  oflScers 

kws  of  the  Indies.  The  Spanish  dictionary  of  the  academy,  and  the  French  authors 
on  jurifcpradence,  agree  in  defining  it  to  mean  the  peraou  charg;ed  with  the  care,  do; 
fence,  and  advancement  of  the  interests  of  a  community.  In  France,  at  present,  the 
trustee  who  holds  the  property  of  a  bankrupt,  is  styled  U  syndic. 

With  regard  to  the  words ^ropios  w propHoiy  aUdos  or  egidos  ^nd^depesas. 

When  a  town  was  founded  in  Spanish  America,  certain  portions  of  ground  (ermed 
ptopios,  were  laid  off  and  reserred  as  the  uns|ienablo  propurty  of  the  town,  for  the' 
purpose  of  erecting  public  buildings,  markets,  &c'.,  or  tio  be  used  in  ahy  other  way, 
Under  the  direction  Qf  the  municipality  for  the  advancement  of  the*  revenues  or  the 
prosperity  of  the  place.  There  werr.also  reserved  in  the  vicinity,  ciertain  spaces  of 
ground  for  commons  or  public  p^turage,  Which  wefe  called  depesas:  and  vacant 
spaces  for  exercise,  and  for  thrashing  com  or'other  general  uses,  called  .exidos.  The 
diflbrence  between  the  proplos  on  the  one  hand,  and  the  deposes  and  exidos  oh  the 
other,  was.  that  the  latter  were  intended  for  Specific  purp<ises,  and  coqld  not  be  appro^ 
priatod  to  any  others ;  while  the  municipality  might  convert  the  propios  to  the  uses 
which  it  should  judge  most  convenient, 

With  respect  to  the  measures  of  ground  called /am^giur  and  Atis^as. 

The  dictionary  of  the  Spanish  academy,  the  highest  authority  on  the  mere  signifi*. 
cation  of  woods  in  thatlanguage,  defines  a  fanega  to  mean  as  much  ground  as  a  fanega 
(a  measure  equivalent  to  a  little  more  than  a  bushel  and  a  half)  of  wheat  will  serve 
to  sow;  adding  that  it  is  generally  considered  equal  to  four  hundred  estadales  (or 
spaces  of  eleven  Spanish  feet)  square.  Kelly,  in  his  Cambist,  makes  a  fanega  or 
fanegada  equal  to  fi^e  thousand  five  hundred  square  yards,  or  about  an  acre  and  a 
third. 

The  huebra  is  designated  by  the  same  dictionary  as  being  as  much  ^ound  as  two 
oxen  can  plough  up  in  a  day. 

On  the  subject  of  caballerias  and  peonies,  I  can  only  give  my  translation  of  the  law 
defining  them. 

T^mulatUm  qf  Law  Isf,  TUU  1^,  Book  4thf  qf  the  RecapUadon  de  LeytM  de  Jhdias, 

Madrid;17Bl. 

That  lands  and  lote  are  to  be  given  to  new  settlers  and  Indians  to  be  assigned  to 
them;  and  what  are  meant  by  peonia  and  cabaUeria;  D.  Fernando  V.  in  Valladolid, 
June  18,  and  August  9th,  1513,  Chap.  I.  The  emperor,  O.  Carlos,  on  the  28th  of 
June,  15S3,  and  in  Toledo  on  the  19th  of  May,  1525.  D.  Philip  the  Second,  in  his 
chapter  of  Instructions  at  Toledo,  May  25th,  1596. 

In  order  to  encourage  our  vassals  in  the  discovery  and  settlement  of  the  Indies,  and 
that  they  may  live  with  that  comfort  and  convenience  which  we  desire  [for  them]: 
It  is  our  will,  that  houses,  building-lots,  lands,  caballerias  and  peonias  may  be  and 
shall  be  assigned  to  all  who  may  go  as  settlers  Cf  new  lands  in  the  villages  and  towns 
to  which  they  may  be  directed  by  the  governor  of  the  new  settlement,  making  a  distinc- 
tion between  gentlemen  of  family,  and  labourers,  and  those  of  lesser  degree  and  worth; 
and  that  these  [bouses,  Ac]  may  be  increased  in  extent  and  in  quality,  according  to 
the  services  of  such  settlers,  in  order  that  they  may  attend  to  the  cultivation  of  the 
soil,  and  to  raising  of  jcattle;  and  after  they  shall  have  dwelt  and  laboured  on  thdse 
[houses,  &c.]  and  resided  in  the  said  settlemecte  four  years,  we  grant  them  power, 
thenceforward,  to  sell  and  otherwise  use  them,  agreeably  to  their  own  will  as  their 
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appointed  for  th6  purpose  their  titles  to  kndsy  estates,  huts,  and 
cabellerias;  who,  after  confirming  the  possession  of  such  as  hold  the 
same  by  virtue  of  good  and  legal  titles,  or  by  a  just  prescription, 
shall  re9tore  the  remainder.  No*  84.  Officers  were  ordered  not  to 
iftlter  the  acts  of  their  predecessors  with  regard  to  lands  admitted  to 
composition,  and  to  leave  the  holders  thereof  in  quiet  possession ; 
and  those  who  have  encroached,  and  held  more  than  they  are  en- 
titled to,  shall  be  allowed  to  pay  a  moderate  composition,  and  new 
titles  shall  be  iasued  to  them.  Where  titles  to  land  have  been  is- 
sued by  officers  who  were  not  authorized,  and  have  been  confirmed 
in  council,  the  holders  of  letters  of  confirmation  sf  e  ordered  to  re- 
tain them,  that  they  may  be  confirmed  in  their  possession  within  the 
limits  prescribed;  and,  as  regards  their  encroachments  beyond  the 
limits,  they  are  entitled  to  the  benefits  of  this  law.    ^o.  85. 

lliose  things  which  the  king  gives  to  any  one,  cannot  be  tdcen 
from  him  by  the-  king,  or  any  one  else,  without  some  fault  of  his; 
he  shall  dispose  of  them  at  his  will,  aj  of  any  other  things  belonging 
to  him.    White,  82,  No.  11.    When  the  justices  and  regidores  of  a 

bwn  property;  and  likewise  agreeably  to  their  quality,  the  govemor  or  whoeyer  may 
hold  oar  faculty,  may  [or  ahaU]  ateign  Indians  to  them,  in  the  distribntion  which  ho 
may  make,  in  order  that  they  may  avail  themselves  of  the  term  of  service,  and  the 
proficiencies  of  such  Indians,  according  to  the  rates  and  rules  established. 

TJU  same  Ordinance  104, 105  and  106,  on  the  svijeet  of  SetOements, 
And  as  it  may  possibly  happen  that  in  the  assignment  of  the  lands  there  may  be 
doubts  with  regard  to  measures :  We  declare  that  a  peonia  comprises  a  lot  fifty  feet 
wide,  and  a  hundred  long;  a  hundred  fanegas  of  land  for  cultivation  of  wheat  or 
barley;  ten  of  Indian  com;  two  huebras  of  land  for  a  garden,  and  eight  fbr  planting 
other  trees  growing  in  drier  lan<U  pastore  ground  for  ten  breeding  sows,  twenty  cowe, 
^Y9  horses,  a  hundred  aheep,  and  twenty  goats.  A  caballeria  is  to  consist  of  a  lot 
one  hundred  feet  wide  by  two  hundred  long,  and  in  all  other  respects  equal  to  five 
peonies;  that  is  to  say,  five  hundred  fanegas  of  ground  for  cultivation  of  wheat  or 
barley,  fifty  of  Indian  com;  ten  huebras  of  land  for  garden;  forty  for  other  trees  grow- 
ing in  more  barrep  land;  pasture  ground  for  fifty  breeding  sows,  a  hundred  cows, 
twenty  horses,  five  hundred  sheep,  and  a  hundred  goats.  And  we  order,  that  the 
assignment  be  made  in  fprm,  so  that  all  may  participate  in  the  good,  and  the 
middling,  and  in  that  which  is  neither,  as  regards  the  portion  to  be  allotted  to  each. 

According  to  the  dictionary  of  the  Spanish  academy,  a  peonia  means  the  portioa 
granted  to  a  foot-soldier  of  spoils  taken,  or  lands  conquered  in  a  war;  and  a  cabaUeiia 
is  a  portion  granted  on  such  occo^ions  to  a  horse  soldier.  By  the  above  law  it  would 
seem,  that  gentlemen  or  perbpcs  entitled  to  bear  arms  (esouderos)  were  to  be  allowed 
the  share  of  a  horseman,  and  persons  of  lower  degree  were  to  share  as  foot  soldiers. 
The  fknega  appears  to  be  strictly  a  measure,  without  any  reference  to  the  quantity  of 
■eed  to  be  sown  on  the  ground;  and  so  does  huebra. 
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citjr,  town/ or  tillage,  have  made,  and  continue  to  make  ordinances 
for  their  officers  and  functionaries,  and  superintendents  of  the  limits 
and  commons  in  the  country,  as  for  other  matters  which  are  of  the 
resort  of  the  judiciary  and  regidores,  (or  capitulores,)  the  auditors 
and  alcaldes  are  not  to  interfere  therein,  except  by  appeal,  and  in 
case  of  damages.  White,  83.  No  grants  shall  be  made  of  tUe.rights, 
revenues,  or  municipal  domains  of  yillages;  and  all  grants  thereof 
made  by  the  king,  shall  be  void.  lb.  Vide,  10  Peters,  720,  24,  &c. 
There  shall  be  commissioners  in  each  village,  to  superintend  the  af- 
fairs thereof  connected  with  the  municipal  taxes  and  domains,  and 
the  management  thereof,  to  be  composed  of  alcaldes  and  regidores; 
and,  if  thought  proper,  of  the  general  attorney  and  recorder,  (Procu- 
rado  Sindico  General.)  Where  there  are  no  municipal  taxes,  these 
commissioners  shall  attend  to  the  best  management  of  the  municipal 
domains;  and  where  there  are  such  taxes,  of  both.  White,  88.  The 
superintendent  of  the  settlement  shall  select  the  tracts,  and  locate  the 
houses  of  the  settler;  if  any  part  of  the  tract  belonging  to  the  settle- 
ment is  proper  for  irrigation,  it  shall  be  proportionably  distributed; 
each  settler  shall  open  tlie  channels  for  irrigation,  and  contribute 
equally  to  their. repairs.  White,  } 05.  Landmarks  shall  be  erected 
between  each  lot,  trees  planted  along  the  dividing  line,  a  record  of 
distribution  among  the  settlers  shall  be  made,  containing  the  number 
of  tracts,  the  o^mes  of  the  settlers  to  whom  allotted,  giving  each  a 
sheet  or  plot  of  his  tract,  which  shall  be  his  title  in  future,  to  remain 
in  his  possession,  to  be  consulted  without  the  necessity  of  resorting 
to  the  record  itself.     White,  106,  pp.  40.  No.  81. 

These  are  some  of  the  many  royal  orders  which  relate  to  the  ge- 
neral domain  of  the  king,  and  to  settleinents  or  villages,  in  each  of 
which  there  were  municipal  councils  and  officers,  who  made  and 
executed  their  regulations  of  police.  10  Peters,  723,  4.  One  branch 
of  which  was  confided  to  a  syndic  regidore,  or  other  supei*vising  of- 
ficer, to  enforce  the  village  ordinances.  White,  108,  9,  10,  11,  12, 
13,  15, 16.  These,  ^ith  the  regulations  of  the  local  officers  of  the 
king,  composed  the  written  law  of  the  colony  or  village,  accordingly 
as  the  subject  matter  thereof  was  general  or  locd;  besides  which, 
^,*there  was  an  .unwritten  law  of  three  kinds.  "  Use,  custom,  and  the 
common  law."  Use  is  defined  to  be  ^^that  which  has  arisen  from 
those  things  which  a  man  says  and  does,  and  is  of  long  continuance, 
and  without  interruption;"  the  requisites  to  the  validity  of  which 
>ire  prescribed.     ^'Custom  is  the  law  or  rule  which  is  not  written. 
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and  which  men  have  used  for  a  long  time,  supporting  themselvefl 
by  it  in  the  things  and  reasons  with  respect  to  which  they  have  ex- 
ercised it;  on  which  definition  are  founded  three  axioms." 

1.  '^That  custom  is  introduced  by  the  people,  under  which  name 
we  understand  the  union  or  assemblage  of  persons  of  all  descrip- 
tion, of  that  cquntry  where  they  are  collected^  2;  That  it  derives 
its  authority  from  the  express  or  tacit  consent  of  the  king.  3.  That 
once  introduced,  it  has  the  force  of  law.  To  establish  a  custom,  the 
whole,  or  greater  part  of  the  people  ought  to  concur  in  it  Ten 
years  must  have  elapsed  amongpersons  present,  and  twenty  at  least 
among  persons  absen);.  In  default  of  this .  continuance,  it  shall  be 
proved  by  two  sentences  of  judges,  or  judgments  given  upon  or  ac- 
cording to  it;  one  sentence  suffices,  when  given  oh  a  question  whe- 
ther that  custom  exists,  and  the  judge  determined  that  it  did."  Cus- 
toms are  general,  or  particular;  the  latter  respects  a  specific  thing, 
a  particular  person,  or  place;  or  with  respect  to  the  whole,  of  certain 
persons  or  places;  general,  with  respect  to  specific  acts  of  all  the  in- 
habitants of  the  kingdom,  and  may  destroy  the  law;  but  a  particular 
custom  in  any  province  or  seignory,  has  only  this  effect  in  that  di^ 
trict  or  part  where  it  hath  been  exercised.  **  A  fuero  (forum,)  is  an 
use  and  custom  combined,  and  has  the  force  of  law."    White,  60, 1. 

Such  are  the  laws,  usages,  and  customs  of  Spain,  by  which  to  as- 
certain what  was  property  in  the  ceded  territory,  when  it  came  into 
the  hands  of  the  United  States,  charged  with  titles  originating  there- 
by ;  creating  rights  of  property  of  all  grades  apd  description.  In  the 
treaty  of  cession,  no  exceptions  were  made,  and  this  Court  has  de- 
clared that  none  can  thereafter  be  made.  8  Peters,  463.  The  United 
States  must  remain  content  with  that  which  contented  them  at  the 
transfer,  when  they  assumed  the  precise  position  of  the  king  of 
Spain.  The  United  States  have  so  remained,  as  appears  by  their 
laws.  By  the  acts  of  1804, 2  Story,  939;  of  1805;  lb.  966,  of  1807; 
lb.  1060,  62,  of  1816;  lb.  1604;  they  recognised  the  laws,  usagei!^ 
and  customs  of  Spain^  to  be  legitimate  sources  of  titles;  and,  by  the 
act  of  1812,  2  Story,  1257,  confirmed  to  the  inhabitants  of  St  Louis, 
and  other  villages,  according  to  their  several  right  or  rights  of  com- 
mon thereto,  the  rights,  titles,  and  claims  to  town  or  village  lots,  out 
lots,  common  field  lots,  and  commons,  in  belonging  or  adjoining  to 
the  same,  which  titles  depended  on  parol  grants  and  local  custoibs. 

The  same  recognition  extended  to  grants  to  actual  settlers,  pur- 
suant to  such  laws,  usages  and  customs;  to  acts  done  by  such  settlers 


Digitized  by 


Google 


JANUARY  TERM,  1838.  447 

[Strother  t.  Lacu.] 
to  obtain  a  grant  of  lands  actually  settled,  or  persons  claiming  title 
thereto,  if  the  settlement  was  made  before  the  20th  December,  1803. 
Such  claims  when  made  in  virtue  of  a  warrant  or  order  of  survey,  or 
permission  of  the  proper  Spanish  officer,  were  confirmed,  if  actually 
inhabited  and  cultivated  on^that  day,  2  Story,  966;  and  the  permission 
shall  be  presumed,  on  proof  of  a  continued  habitation  and  cultivation 
for  three  years  prior  to  the  1st  Ocxober,'1800,  tliough  the  party  may 
not  have  it  in  his  power  to  produce  sufficient  evidence  of  such  per- 
mission, lb.  1018.  Thus  connecting  the  law  of  nations,  the  stipula*- 
tions  of  the  treaty,  the  laws,  usages  aiid  customs  of  Spain,  the  acts  of 
congress,  with  the  decisions  of  this  Court;  we  are  furnished  with  sore 
rules  of  law,  to  guide  us  through  this  and  all  kindred  cases,  in  ascer- 
taining what  was  property  in  the  inhabitants  of  the  territory,  when 
it  was  ceded.  As  all  the  supreme  laws  of  the  land,  the  constitution, 
laws  and  treaties,  forbid  the  United  States  to  violate  rights  of  pro- 
perty thus  acquired,  so  they  have  never  attempted  it;  but  the  state 
of  the  province  required  that  sdme  appropriate  laws  should  be  pass- 
ed, in  order  to  ascertain  what  was  private,  and  what  public  property, 
to  give  repose  to  possession,  security  to  titles  depending  on  the  evi- 
dence of  facts  remote  in  tim6,  difficult  of  proof,  and  in  the  absence 
of  records  or  other  writings.  These  facts,  too,  on  which  the  law  of 
usage  and  custom,  the  transmission  of  property  by  parol,  the  per^ 
formance  of  acts  in  pais,  on  which  the  right  depended,  were  to  be 
developed  from  the  few  survivors  of  the  settlers  of  an  ancient  village, 
of  whom,  as  appears  from  the  record,  but  few  could  read  or  write : 
whose  occupations  were  in  the  trtlde  with  Orleans,  Machinau,.and 
the  Indian'tribes,  who  attended  little  to  village  concerns,  and  still  less 
to.  village  property,  when,  on  a  public  sale,  its  price  was  eight  c^nts 
an  arpent;  and  what  would  now  be  a  splendid  fortune,  would  not,  fifty 
years  ago,  be  worth  the  clerk's  fee  for  writing  the  deed  which  con- 
veyed it,  and  was  therefore  passed  from  hand  to  hand  by  parol,  with 
less  formality  than  the  sale  of  a  beaver  skin,  which  a  bunch  of  wam- 
pum would  buy.  The  simple  settlers  of  St  Louis  then  little  thought 
that  the  time  would  ever 'come,  when  under  a  stranger  government^ 
the  sales  of  their  poor  possessions,  made  in  the  hall  of  the  govern- 
ment, at  the  church  door  after  high  mass,  entered  on  the  publie 
archives,  as  enduring  records  of  their  most  solemn  transactions, 
would  ever  be  questioned  by  strict  rules  of  law  or  evidence.  Still 
less  did  such  a  race  of  men,  as  the  boatmen  and  hunters  of  the  west, 
who  by  mutual  agreement  gave  one  thing,  and  took  another,  whether 
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land  or  peltry,  on  a  fair  exchange  by  a.  shake  of  the  hand,  ever 
imagine  that  a  common  field  lot  would  ever  be  worth,  when  lying 
waste,  a  pack  of  furs,  or  that  ho  evidence  of  its  sale  would  be  admis- 
sible, on  a  question  of  whose  it  was,  unless  by  deed.  When  there 
ivas  but  one  Kiersereau  and  one  G^amache  in  the  village,  it;  was  little 
dreamed  of  that  a  principality  in  value,  would  depend  for  its  owner- 
ship on  the  question,  whether  the  one  wrote  his  name  Kirceraux  or 
Kirgeaux,  or  to  the  mark  of  the  other  was  affixed  the  name  Joseph 
Batis,  or  J.  B.  Gatfiache..  Well  was  it  said  by  one  6f  the  witnesses  at 
the  trial,"  there  were  few  people;  it  was' not  as  it  is  now."  R^ord, 
page  38. 

Congress,  well  aware  of  the  state  of  the  country  and  villages, 
wisely  and  justly  went  to  the  extent,  perhaps,  of  their  pdwers,  in 
providing  for  the  security  of  private  rights,  by  directing  all  claim- 
ants to  file  their  claims  before  a  board,  specially  appointed  to  adjust 
and  settle  all  conflicting  claims  to  lands.  They  had  in  view  another 
important  object;  to  ascertain  what  belonged  to  the  United  States,  so 
that  sales  could  be  safely  made;  the  country  settled  in  peace,  and 
dormant  titles  not  be  permitted  either  to  disturb  ancient  pos  es- 
sion;  to  give  to  their  holders  the  valuable  improvements  made  by 
purchasers,  or  the  sites  of  cities,  which  had  been  built  up.  by  their 
enterprise;  vide  10  Peters,  47S.  Accordingly  we  find,  that  by  va- 
rious acts,  the  time  of  filing  such  claim  is  limited;  after  which 
they  are  declared  void,  so  far  as  they  depend  on  any  act  of  congress; 
and  shall  not  be  received  in  evidence  in  any  court,  against  any  per- 
son claiming  by  a  grant  from  the  United  States.  2  Story,  9^,  1061, 
1216,1260,1301. 

These  are  laws  analogous  to  acts  of  limitations,  for  recording 
deeds,  or  giving  efiect  to  the  awards  of  commissioners  for  settling 
claims  to  land  under  the  laws  of  the  states;  the  time  and  manner  of 
their  operation,  and  the  exceptions  to  them,  depend  on  the  sound 
discretion  of  the  legislature,  according  to  the  nature  of  the  titles,  the 
situation  of  the  country,  and  the  emergency  which  calls  for  their 
enactment'  Reasons  of  sound  policy  have  led  to  the  general  adop- 
tion of  laws  of  both  descriptions,  and  their  validity  cannot  be  ques- 
tioned. Cases  may  occur,  where  the  provisions  of  a  law  may  be 
such  as  to  call  for  the  interposition  of  the  courts;  but  these  under 
consideration  do  not  Vide  3  Peters,  289-90.  They  have  been  uni- 
formly approved  by  this  Court,  in  12  Wh.  528-29,  537-39-43,  601- 
2;  6  Peters,  771-72;  7  Peters,  90  to  93,  passim;  and  ought  to  be 
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considered  as  settled  'rule^  of  decision  in  all  cases  to  which  they 
apply. 

Having  reviewed  the.  written  law  of  the  case,  we  must  next 
examine  what  was  the  unwritten  law  of  the  place,  which  can  appear 
only  from  the  evidence  in  the  record,  as  to  the  usage,  custom  or 
fuero,  and  is  most  manifest  1.  In  the  most  solemn  act  of  1772,  by 
the  two  governors,  in  the  presence  of  all  the  officers  of  government, 
the  people  of  the  vill'tge,  and  recorded  together  with  all  proceedings 
under  it  at  large,  in  the  land  book  of  the  district,  with  the  surveys 
entered  on  sixty-eight  pages.  What  those  proceedings  were,  will 
appear  in  the  document  before  referred  to  in  general,  and  the  copies 
from  the  entries  in  the  land  book,  in  relation  to  each  lot,  contained 
in  the  record.  2.  In  the  deeds  executed  in  the  presence  of  the 
governor,  and  witnesses  of  assistance  specially  selected  to  attest  the 
Bale;  as  by  the  common  law  they  were  called  to  attest  the  livery  of 
seisin  on  a  feoffment,  8  Cr.  244,  &c.;  and  the  entries  of  the  names  of 
the  purchasers  in  the  margin  of  the  survey  of  the  property  sold, 
recorded  in  the  land  book  of  the  viUage. 

3.  In  the  adjudications  made  by  the  governor  in  a  judicial  ca- 
pacity, making  a  sale  of  the  property  of  Chancellier  and  St  Cyr,  by 
judicial  process,  set  out  at  length  in  the  record,  and  most  solemnly 
attested. 

4.  By  the  evidence  in  the  record,  showing  beyond  doubt,  that 
there  has  been  an  universal  acquiescence  .by  the  political  authorities 
of  the  district;  the  municipal  council  and  officers  of  the  village,  as 
well  as  the  inhabitants,  in  all  these  acts,  testified  by  the  qtilet  pos- 
session'held  under  them  from  1772.  The  document  of  that  ye^  is 
not  only  to  be  considered  as  the  ancient  muniment  of  the  titles  of 
the  villagers,  but  as  an  authentic  and  conclusive  recogn'tion  of  the 
local  custom,  in  relation  to  some  important  facts,  illustrating  the 
local  law  of  the  place,  when  taken  in  connection  with  the  testimony 
of  the  witnesses, 

U  that  solemn  act  there  is  this  clause,  '^to  serve  to  designate  the 
various  tracts  of  land,  granted  in  the  name  of  the  king  (of  Spain)  to 
the  inhabitants  of  this  post  of  St  Louis,  as  well  by  title  (deed)  as  by 
verbal  consent,  by  the  chiefs  ^  ho  have  governed  them  from  the  foun- 
dation (of  the  government)  to  this  moment"  In  alluding  to  acts 
done  under  the  governor  of  the  territory  under  France,  is  this  clause; 
^'the  latter  to  certify  by  his  signature,  in  his  said  quality,  and  in  virtue 
of  the  power  confided  to  him,  that  he  had  granted,  eithei.by  title. 
Vol.  Xn.— 3  L 
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(deed)  or  verbally,  the  abovementioned  landa  in  the  name  of  his  ma- 
jesty" (the  king  of  France): 

This  attests  the  meaning  of  the  word  grant,  under  both  govern- 
ments, to  be  inclusive  of  verbal  ones,  which  were  equally  valid  as 
those  by  deed;  and  as  the  title  passed  from  the  king  to  the  people 
in  this  way,  so  we  find  by  the  uncontradicted  testimony  of  several 
witnesses,  that  it  passed  from  one  to  another  in  the  same  way,  with* 
out  writing,  when  the  land  was  of  small  Value.  It  appears,  also, 
from  the  evidence,  that  there  was  an  officer  in  the  village,  called  by 
the  inhabitants  a  syndick,  and  in  the  Spanish  Uwa  a  regidore; 
whose  duty  and  authority  were,  to  see  that  the  common  fences  of  the 
forty  arpent  lots  were  kept  in  repair. ;  He  would  direct  them  to  be 
inspected;  and  if  they  were  found  out  of  repair,  would  direct  the 
owner  of  the  lot,  in  front  of  which  it  was  defective,  to  make  the 
repairs:  if  the.own^i:  was  on  a  journey^  the  syndick  would  have  the 
repairs  made,  and  make  the  owner  pay  his  share  on  his  return; 
otherwise  he  would  give  the  land  to  another  person,  whb:w6tild 
make  the  share  of  the  fence. 

This  was  a  regulation  in  villages,  by  the  authority  of  the  com- 
mandant and  municipal  authorities,  in  conformity  with  the  laws  of 
Spain;  vide  IQ  Peters,  725,  31;  it  applied  as  well  to  village'  pro- 
perty as  to  the  large  grants  of  the  royaf  domain;  and  it  appears  by 
the  regulations  of  O'Reilley,  Gayoso,  and  Morales,  that  from  1770 
till  the  cession  in  1803,  it  was  of  universal  application  throughout 
Louisiana.    White,  205,  to  216,  passim. 

Such  were  the  laws,  usages  and  customs  of  Spain,  in  relation  to 
the  grants,  transfers  and  tenure  of  village  property.  There  remains 
one  other  rule  which  must  be  applied  to  this  case,  unless  the  evi- 
dence in  the  present  record,  whi,ch  was  not  in  the  former,  may  lead 
to  a  difierent  result;  we  mean  the  opinion  of  this  Court,  in  the  case 
between  the  same  parties,  claiming  the  same  property.  Vide*  6  Pin- 
ters, 763,  7. 

Before  we  consider. the  instructions  on  which  the  plaintiff  has  as- 
signed his  errors,  the  points  decided  in  that  case  will  be  taken  in  the 
order  of  the  learned  judge,  who  delivered  the  opinion  of  the  Court 

1.  On  the  handwriting  and  identity  of  Rene  Kiersereau,  who,  as 
alleged,  was  one  of  the  witnesses  of  assistance^o  the  deed  of  1781, 
from  M.  M.  Robillar,  his  wife,  to  Louis  Chancellier,  as  to  which  the 
court  below  had  rejected  certain  depositions,  which  was  assigned  for 
error;' and  the  objection  overruled,  for  this  reason:   ^^Th6  record 
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do^  not  show  thiit  the  jad^e  was  called  upon'to  depress  any  opinion; 
with  respect  to  the  legal  effect  and  operation  of  the  deed;  jor  that  the 
plaintiff  had  not  the  full  benefit  of  its  beipg  his  (Kiersereau^s)  deed. 
And;  indeed,  it  would  seem  from  the  course  of  the  trial,  that  it  was 
so  considered;  or,  at  all  events,  the  contrary  doetf  not  appear  from 
any  question  presented  to  the  Court  on  the  subject"  6  Peters,  768. 
Had  the  same  question  been  presented  now,  as  it  was  then,  we 
should  no.t  hay^  hesitated,  to  have  expressed  an  entire  concurrence 
with  that  view;  but  as  it  now  comes  up  oji  a  new  state  of  facts,  it  de- 
serves further  consideration;  especially  as  a.  similar  question  occurs 
as  to  the  identity  of  Gamache,  who  conveyed  to  St  Cyr  in  1793. 
Both  questions  are  so  similar,  that  they  may  be  taken  together  in 
two  aspects.     1.  As  questions  of  fact    2.  Of  law. 

1.  It  is  admitted  thait  Rene  Eiersereau  was  the  owner  of  one  of 
the  lots  in  controversy,  as  is  apparent  on  the  document  of  1772,  to 
which^iiis  name  is  a£Sxed  ^  one  of  eleven  inhabitants,  including  the 
^;overnor,  the  political  and  municipal  o£Scers  of  the  .village,  who 
could  write  their  names,  which,  according  to  evidence,  contained 
two  hundred  and  fifty  persons.  Whether  he  Was  the  same,  person 
who  was  the  witness  to  the  deed  from  his  wife,  and  (as  we  shall  as- 
sume,) the  grantor  of  the  lot,  was  a  pure  question  of  fact  for  the  jury, 
on  the  whole  evideitte  on  that  subject;  so  it, was  as  to  the  identity 
of  Gamache,  as  to  whom  there  is  the  following  admission  on  the 
record.  ^'  It  was  also  admitted,  that  Joseph  Gamache,  for  whom  the 
survey  of  one  of  the  tracts  of  land,  of  one  by  forty  arpents,  was  made, 
was  kndwn  as  well  by  the  name  6f  Jean  Baptiste  Gamache,  and  of 
Baptiste  Gamache^  as  Joseph  Gamache;"  which  also  appears  by 
his  deed  io  Chaneellier.  Mark  X  of  John  Baptiste  Gamache,  Joseph 
Gamache,  in  the  survey  in  the  land  book.  Batis  X  Gamache  in  his 
deed  to  St  Cyr,  and  Baptiste  Ganlache,  io  the  margin  of  the  survey. 

Before  the  court  couldj  give  any  instruction  to  the  jury,  as  to  the 
identity  of  either  Kiersereau,  or  Gamache,  "they  must  have  btfen 
satisfied  on  that  subject,  that  there  was  nothing  in  (the  parol)  evi- 
dence, or  any  fact  which  the  jury  coi|ld  lawfully  infer  therefrom," 
that  they  were  or  were  not  the  owners  of  the  resp-jctive  lots.  If 
iheiyd  was  any  evidence  which  conduced  to  prove  the  fact,  "the  Court 
must  assume  it  to  have  been  proved;  for  it  is  the  exclusive  province- 
of  the  jury  to  decide  what  facts  are  proved  by  competent  evidence," 
to  judge  of  the  credibility  of  the  witnesses,  and  the  weight  of  their 
testimony,  as  tending  more  or  le^s  to  prove  the  fact  relied  on.     "As 
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these  were  matters  with  which  the  coiiit  eould  not  interfere,  the 
right  to  the  instruction  asked,  must  depend  on  the  opinion  of  the 
court,  on  a  finding  by  the  jury,  in  favour  of  the  defjBndant,  on^any 
matter  which  the  evidence  conduced  to  prove,  giving  full  credence 
to  the  witnesses  produced  by  him,  and  discrediting  those  of  the 
plaintiff.  Ewing  v-' Burnett,  11  Peters,  50,  51,  52-,  S.  P.  U.  Sf.  v. 
Laub,  1838, 12  Peters. 

2.  In  this  Case,  we  think  that  neither  question  was  one  of  fact  en- 
tirely; the  manner  in  whicH  the  deeds  were  executed,  the  possession 
taken  and  held  under-them  by  Chancellier,  of  one;  and' St  Cyr^  of. the 
Other;  its  notoriety  to  the  authorities,  and  the  people  of  the  villageji 
with  the  nature  of  the  possession,  the  situation  and  state  of  the  com- 
,mon  field  lots,  and  their  cultivation  within  one  common  enclosure, 
regulated  by  a  special  police,  with  the  other  circumstances  of  the\ 
case;  Vide  11  Peters^  523;  incline  us  /strongly  to  this  conclusion. 
That  after  this  lapse  of  tinie|  the  legal  presumption  of  the  validly  6f 
both  deeds,  would  attach  by  the  maxim,  that  in  fayour  of  long  po»-, 
session  and  ancient  appropriation,  every  thing  which  was  done  shall 
be  presumed  to  have  been  rightfully  done;  aiid  thqugh'  it  does  not 
^ipear  to  have  been  done,  the  law  will  presume  that  whatever  wa» 
necessary,  haa  been  done.    2  Peters,  76%  and  6ases  cited. 

The  next'point  decided  in  the  former  case,  was  on  an  objection 
made  by  the  defendant's  counsel,  that  the  plaintiff  had  hot  such  a 
legal  title  as  to  sustain  an  ejectment;  which  was  overruled;  p  Peters, 
768^  69.  And  we  think  very  properly,  in  accordance  with  the  lead- 
ing case  of  Simmes'  Lessee  v.  Irvine,  3  Dall.  425,  54;  the  authority 
of  which  remains  unquestioned.  It  was  objected  that  the  confirmation 
by  the  board  of  commissioners  to  Choteau,  was  void,  because  the  de- 
fendant was  at  the  time  one  of  the  board,  and  claimed  the  property 
by  a  deed  from  Choteau,  before  the  confirmaitibn;  it  was  overruled, 
because  it  did  not  appear  that  he  sat  at  the  board  at  ihe  time.'  Ik 
768.  llie  same  objection  has  been  much  pressed  i\ow;  with  the  ad- 
ditional reason,  that  the  defendant  was  also  a  jtidge  of  the  superior 
court  of  the  territory;  but  as  the  confirmation's  in  the  record  show 
that  he  was  not  present,  and  we  think  the  objection.not  good  in  law; 
we  fully  concur  with  the  decision  of  this  point  in  the  former  case. 

After  recapitulating  the  evidence  as  it  appeared  in  the  then  record, 
the  court  observed:  ^^From  this  statement  of  .the  case,  according  io 
the  plaintiff's  own  showing,  there  is  a- regular  deduction  of  titie  or 
ilaim  from  the  persons  for  whom  the  lots  w^re  surveyed  to'  the  de« 
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fendant  But  it  appears  that  these  persons,  Kiersereau  and  Gamache, 
sold  their  claim  twice ;  (Gamache  one-half)  in  the  £rst  place^  to 
Louis  Chanceilier,  under  whom  the  plaintiff  claims;  and  in  th^  second 
place  to  St  Cyr,  under  whom  the  defendant  claims.  If  these  title 
papers  were  to  be  considered,  independent  of  the  acts  of  congress*, 
and  the  proceedings  of  the  commissioners,  the  plaintiff  being  prioi: 
in  point  of  time,  would  prevail  so  far  as  depended  upon  the  deduc* 
tion  of  a  paper  title,  and  independent  of  the  question  of  possession. 

^^  It  becomes  necessary,  therefore,  to  inquire  how  far  the  acts  of  con- 
gress apply  to,  and  affect  any  part  of  these  title  papers."  The  Court 
then,  referring  to  the  acts  of  1805  and  1807,  and  to  the  evidence, 
held,  that  as  there  was  no  evidence  that  Madame  Chancellier  had  evei* 
filed  her  claim,  or  the  evidence  thereof,  pursfiant  to  the  laWy  and  the 
instruction  of  the  court  complained  of,  was  on  the  effect  6f  the  con* 
firmation  under  the  law;  the  plaintiff  could  derive  no  benefit  from  it; 
6  Peters,  772;  which  we  think  was  the  correct  result  of  the  then  . 
case.  A  different  case  is  now  presented  on  this  subject- 
'  The  plaintiff  gave  in  evidence  two  opinions  of  the  recorder  of 
land  titles  of  St  Louis  county^  confirming  to  the  representatives  of 
Gamache  and  Kiersereau  the  forty  arpent  lot  of  each,  and  directed 
each  to  be  surveyed;  but  did  not  offer  the  confirmations  to  Giioteau 
by  the  board' of  commissioriers,  which  were  given  in  evidence  by 
the  defendant  The  plaintiff  claimed  under  the  former,  the  defend- 
ant under  the  latter;  that  of  the  plaintiff  'will  be  first  considered. 

By  the  8th  sec-of  the  act  of  1812,  2  Story,  1260,  the  recorder  ol 
land  titles  was  invested  with  the  same  powers,  and  enjoined  to  per- 
form the  same  duties,  as  the  board  of  commissioners,  (which  was 
then  dissolved,)  in  relation  to  claims  which  might  he  filed  before  the 
1st  December,  1812;  and  the  claims  which  have  been  heretofore 
filed,  but  not  acted  on  by  the  Commissioners;  except  that  all  his  de- 
cisions shall  be  subject  to  the  revision  of  congress.  He  was  direct- 
ed to  report  to  the  commissioner  of  the  land  office,  a  list  of  all  such 
claims,  with  the  substance  of  the  evidence  in  support  thereof,  his 
opinion,  arid  such  remarks  aS  he  may.  think  proper,  to  be  laid  before 
congress  at  their  next  sessipn.  By  the  act  of  1813,  the  time  for  idling 
ctiims  was  extended  to  1st  January,  1814.  '.  2  Story,  1306,  1384-5, 
under  which  acts  tlie  recorder  made  the  confirmations  relied  on  by 
the  plaintiff  on  the  1st  November,  1815,  which  Was  confirmed  by  the 
2d  sec.  of  the  act  of  1816.  3  Story,  1604.  But  these  confirmations 
cannot  avail  the  plaintiff  as  a  claimant  under '^ese  or  any  other  acts 
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of  congress,  for  the  following  reaaons:  1;  That  the  aiithoritjr  of  the 
recorder  of  land  titles  was,  by  the  express  terms  of  the  acts  of  1819 
and  '13,  confined  to  those  claims  on  which  the  board*  of  commis- 
sioners had  not  previously  acted;  from  which  it /bllows,  that  after  the 
eommissiopers  have  made  a  confirmation  of  a  specific  claim,  the  ac* 
tlon  of  the  recorder  is  either  merely  cumulative,  and  so  inoperative; 
or'  if  adverse,  merely  void,  as  an  assumption  and  usurpation  of  power 
in  a  case  on  which  he  )iad  not  jurisdiction,  and  his  action  must  be, a 
mere  jQuinty.  Here  the  commissioners -liad  decided  on  the  identical 
ckim  in  l80d-10|  congres5had  made  a  general  confirmation  of  all  the 
claims  of  the  then  inhabitants  of  St  Louis,  of  their  title  to  the  com- 
mon field  lots  in  1812,  wh^n  the  defendant  was  an  inhabitant  there- 
of, and  in  actual  possession  of  those  in  controversy;  and  by  the  act 
it  was  pfovidedj  thai  it  should  not  afiect  any  confirmed  claims  to 
the  same  lands.  Surveys  were  directed  to  be  made,  plots  thereof 
made  out,  and  transmitted  to  the  general  land  office  and  recorder  of 
kod  titles.  2  Story,  1257-8.  As  the  act  directed  no  further  steps 
40  be  tiken,  the  title  became  complete,  and  the  recorder  thenceforth 
etosed  to  have  any  power  over  the  confirmed  lots,  save  to  perform 
&e  ministeri^al  acts  directed  by  law^  as  the  ordinary  duties  of  his 
office.  If  congress  could,  it  never  did  give  him  any  authority  to 
supervise  either  the  acts  of  the  commissioners,  or  the  confirjnations 
of  the  law.  . 

2.  We 'must,  then,tiBjLe  the  defendant,  as  one  holding  the  premises 
Id  controversy,  by  a  grant  from  the  United  States,  and  as  their 
grantee,  entitled  to  all  the  protection  of  the  laws  appropriate  to  the 
case.  The  unans^^^rable  reaspning  of  this  Court,  in  Green  v.  Lit^, 
the  principles  of  law  on  which  it  is  founded^  with  the  admitted  author- 
ity with  which  it  has  been  received,  save  'the  necessity  of  a^njr  refer- 
ence to  any  other  source  for  its  support  8  Cr.  244-49.  That  a  grant 
may  be  made  by  a  law,  as  well  as  a  patent  pursuant  to  a  law,  is  un- 
doubted, 6  Cr.  128;  and  a  confirmation  by  a  law,  is  as  fully  to  all 
intents  and  purposes  a  grant,  as  if  it  contained  in  terms  a  grant  dt 
novo.  The  plaintifi*,  therefore,  is- brought  within  the  two  provisions 
of  the  laws;  that  by  Madame  Chancellier  not  having  filed  her  claim 
within  the  time  limited  by  law,  she  could  not  set  up  any  claim  under 
any  act  of  congress,  or  be  permitted  to  give  any  evidence  thereof  in 
any  court,  against  a  person  having  a  grant  from  the  United  States, 
under  the  confirmation  of  the  conunissioners,  and  the  act  of  1812. 
The  plaintiff*  has  contended,  that  the  act  of  1831  has  released  him 
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from  thtje  proTisions,  and  all  penalties  imposed  by  any  act  of  con- 
gress. This  act  was  a  supplement  to  the  act  ot  confirmation  of  June^ 
1812;  2  Stcjry,  12'57-fi;  by  the  first  section  of  which  the  titles  of  the 
inhabitants  were  confirmed  according  to  their  private  right  or  rights, 
in  cdmmon  thereto,  as  has  been  Stated  before.  By  the  2d  section,  all 
town,  out,  and  common  field  lots,  included  in  the  surveys,  therein, 
directed,  not  rightfully  owned  or  claimed  by  any  individual,  or  held 
in  common,  belonging  to  the  towns  or  villkges,  or  .i;eserved  by  the 
president  for  military  purposes,  were  reserved  to  the  towns  and  vil- 
lages for  the  support  of  schools.  In  order  to  ascertain  what  lots  were 
owned  or  claimed  by  individuals,  the  recorder  was  by  the  8th  section 
empowered  to  act  on  clainis  filed  befoi^  1st  December,  1813,  jashas 
leen  seen,  .and  those  before  filed  and  undecided.  The  time  for  pre- 
senting such  claims  was  further  enlarged. by  the  ac^s  of  April  1, 
1814;  2  Story,  1410, 1429-30;  and  certain  confirmations  were  made 
by  congress  in  those  actj. .  Under  this  authority  the  recorder-  made 
his  reporjt,  which  ^ppelBirs  in  the  3d  vol.  State  Papers — Public  Lands, 
P^  314.  His  proceedings  were  confirmed  by  the  2d  section  of  the 
act  of  April,  1816;  3  Story,  1604-5.  Then  comes  tHfe  act  of  1831,  the 
first  section  of  which  enacted,  ^^That  the  United  States  do' relinquish 
to  the  inhabitants  of  St  Louis,  Sffi.,  all  their  right,  title  and  interest, 
to  the  town  or  village  lots,  out  lots,  common  field  lots,  and  commons 
in,  adjoining,  or  belonging  to  the  towns  and  villages,  confirmed  to 
them,  respectively,  by  the  act  of  1812;  to  be  held  by  the  inhabitants 
in  full  property,  according  to  their  several  rights  therein,  to  be  regu- 
late'd  or  disposed  of  for  the  use  of  the  inhabitants,  according  to  the 
laws  of  Missouri."  By  the  second  section,  the  United  States  relin- 
quished their  right,  title,  and  interest^  in  and  to  the  town,  out,  and 
compion  field  lob,  in  the  state  of  Missouri,  reserved  for  schools  by 
the  act  of  1812;  and  provided  that  the  same  shall  be  sold  or  disposed 
pf,  or  regulated  for  the  same  purposes.  In  such  manner  as  may  be  di- 
rected-by  the  legislature  of  the  state.  4  Story,  2220.  It  is  mos(  ob- 
vious that  this  act,  so  far  from  Opening  the  confirmation  of  t^e  commis- 
sioners, in  1809-10,  and  of  the  act  of  1812,  or  relieving  the  plaintifis 
from' the  e0bct  thereof,  is  a  new  confirmation  of  the  private  and 
common  rights  of  the  inhabitants,  and'cannot  aid  the  plaintiff;  the 
purposes  6f  this  case  dp  not  require^  us  to  give  it  any. further  conside- 
.ration.  For.  these  reasoils,  we  feel  constrained  to  come  to  the  tame 
conclusion  on  this  record,  which  the  Court  did  on  the  former;  the 
plaintiff  canr  neither  have  any  benefit  from  any  act  of  congress,  or 
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give  evidence  oi  his  claim,  against  the  defendant,  claiming  by  grant 
from  the  United  States.  ^ 

The. next  position  of  the  Court  in  the  former  ca^e  was,  that 
Madame  Chancellier  having  slept  upon  her  claim  till  1818,  muit  he 
consi4et*ed  as  having  abandoned  it;  to  which  we  not  only  entirely 
ai^sent,  as  this  point  appeared  then,  but  as  still  clearer  now,  by  the 
fiew  evidence.  It  was  testified  at  the  trial,  that  Madame  Chancellier 
had  made  a  verbal  sale  of  the  two  lots  to  St  Cyr;  the  credibility  of. 
the  witness,  .and  the  weight  of  his  testimony,  were  matters  exclu- 
sively for  the  jury;  and  we  cannot  say  that  they  did  not  find  for  the 
defendant  on  that  ground;  it  was  competent  evidence,  conducing  to 
prove  that  fact;  and  if  the  jury  found  the  (act  accordingly,  we  have 
only  to  consider  its  consequences.  Assuming,  as  we  must,  that  the 
fact  of  such  sale  is  established,  it  is  immaterial  whether  such  sale 
pas;9ied  the  title  or  not;  it  wa^,  when  taken  in  connexion  with  the 
other  circumstances  of  the  case,  powerful  if  not  conclusive  evidence, 
that  she  had  abandoned  as  well  the  possession  as  the  right  to  the  lots 
in  controversy^  without  the  intention  to  reclaim  either;  that  St  Cyr 
took  and  held  possession  in  good  faith,  and  with  good  faith  pur- 
chased from  Kiersereau  and  Gamache,  which  he  might  lawfully  do 
to  complete  his  title.  If  it  was  a  fact,  then  the  continued  posses- 
sioh  of  St  Cyr  and  the  defendant,  entitled  the  latter  to  all  the  benefit 
of  the  ^panistv  law  of  prescription,  whether  of  thirty,  twenty,  or  ten 
years,  according  to  the  rules  laid  down,  as  taken  froru  the  Recapi- 
lacion  and  Partidas,  in  White,  68-9.  The  destruction  of  the  com- 
mon fence  of  the  common  field  lots,  in  1798-9,  was  a  sufficient 
excuse  for  St  0}^r  or  Choteau,  not  continuing  the  actual  possession 
and  cultivation  of  their  lots,  until  the  other  owners  would  join  in  re- 
building the  fence.  The  change  of  government  in  1804,  with  the 
consequent  uncertainty  of  titles,  Was  a  reason  for  leaving  the  lots 
open,  which  ought  not  to  be  overlooked;  that.^ere  was  no  actual  or 
intended  abandonment  by  St  Cyr,  might  well  "have  been  found  by 
the  jury,  from  the  judicial  sale  to  Choteau  in  1801;  or  by  him,  from 
the  sale  to  the  defendant  in  1808.  On  tliese  facts,  the  laws  of  $p^n 
would  consider  the  possession  as  continued,  from  1798  to  li308;  and 
if  the  opinions  of  this  Court  have  apy  bearing  on  the  question  of 
possession,  abandonment,  or  legal  presi:.nption  of  a  rightful  title, 
those  to  be  found  in  Green  v.  Liter,  8  Gr.  244,  &c.;  Barr  v.  Gratz, 
4  Wh.  213,  ?33;  Pr.  Soc.  v.  Pawlett,  4  Peters,  480,  504-6;*ClarL: 
V.  Courtney,  5  Peters,  354-5;  Barclay  v.  Howell,  6  Petelrs,  513; 


Digitized  by 


Google 


JANUARY  TERM,  1838.  467 

[Strother  ▼.  Lueai.] 
U.  S.  y.  ArredoDdo,  ib.  743;  Ellicott  y.  Pearl,  10  Peters,  442;  Ewing 
V,  Bemet,  11  Peters,  51;3;  U.  S,  y.  Mitchell  9 Peters,  734-5,760; 
Kew  Orleans  y.  The  U.  S.  10  Peters,  718^19,  &c  are  most  full  and 
eoDcIiisiye. 

The  plaintifis  have  relied  much  on  the  allegation,  that  St  Cyr  took 
possession  as  the  tenant  of  Madame  Chancellier,  or  her  husb^nd^ 
Bi^auchamp,  in  1788,  or  under  an  agreement  that  he  should  keep  up 
the  fence  while  he  occupied  the  lots.  The  only  eyidence  oT  this 
fact  was  by  her  in  her  testimony,  in  which  -she  stated  it  in  general 
terms:  on  her  cross-examination,  she  stated  that  Beauchamp  had  told 
her  so;  whereupon,  the  court  directed  the  jury  to  reject  her  eyir 
dence.  Whether  the  jury  did  so. or  not^  is  not  material;  they  were 
not  bounA  to  credit  her;  they  might  not  belieye  her;  and  we  cann6t 
presume  that  they  did,  or  hold  that  they  ought    11  Peters,  50,  51^ 

There  is  another  fact  in  eyidence,  which  leads  to  the  same  resul^ 
It  was  testified  at  the  trial,  that  St  Cyr  was  put  into  possession  by 
the  syndic,  pursuant  to  the  yillage  regulations,  because  the  fence 
had  not  been  kept  up  after  .the  death  of  Chancellier*.  'The  jury  were 
the  jddges  of  this  fact;  and  from  their  finding,  we  must  presume  that 
it  was  proyed,  and  hold  the  law  to  be  accordingly;  that  no  taint  of 
bad  faith  can  attach  to  the  conduct  of  St  Cyr,  by  any  notice  fie  may 
haye  had  of  the  title  or  claim  of  Madame  Chancellier;  it  was  con- 
sistent with  her  title,  that  she  should  hold  if  by  tlie  established  yil- 
lage tenure,  subject  to  the  municipal,  regulations,  which  were  autho- 
rized by  the  laws,  usages,  and  customs  of  the  coadtry  and  place.  It 
is  eyident,  that  the  law  which  gaye  a  tide  in  fee  to  a  yillage  lot,  by  a 
continued  residence  of  four  years  in  a  house,  neither  did  or  could 
apply  to  a  common  field  lot,  used  only  for  cultiyation  or  pasturage, 
the  owner  of  which  could  deriye  no  adyantage  from  his  mere  right 
of  property,  if  ihe  adjoining  owners  did  not  keep. the  common  fence 
in  repair,  or  pay  the  syndic  for  doing  it  That  such  i^gulations 
were  authorized  by  the  written  law  of  Spain,  in  royal  orders,  and  by 
the  unwritten  l^w  o(  usey  cwtom  and /t/ero,  has  been  seen;  and  that 
such  usag^  and  customs  were  yalid;  that  local  usage  and  custom,  in 
relation  to  municipal  regulations,  was  not  the  law  of  the  yillages 
only,  but  of  the  metropolis  of  the  province,  and  equally  binding  as 
the  local  law;  is  clearly  established  by  Che  able  and  unanimous 
opinion  o^  this  Court,  in  New  Orleans  y..The  United  Stat^,  10 
Peters,  712,  716,  724,  730,  731, 

Another  principle  laid  down  by  the  Court  in  the  former  case, 
Vol.  XIL— 3  M 
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meets  our;entire*approbation;  '<  that  the  justice  and  law  of  the  eas^ 
growing  out  of  such  a  length  of  possession,  are  so  manifestly  with 
the  judgment  ih  the  court  below,  if  we  look  atthe  whole  evidence 
on  the  record,  that  we  feel  disposed  to  give  the  most  favourable  in* 
terphetations  to  the  instructions  of  the  court.'^    6  Peter^  772. 

There  remains  but  one  other  point,  on  which  the  Court  gave  their 
opinion  in  the  former  case,  which  was  then  made  b^jr  the  plaintiff's 
counsel  in  their  ^gument,  and  has  been  strongly  .urged  in  this  case, 
that  the  confirmation  of  the  commissioners  enured  to  plfldntiff'suae. 

The  reasons  assighed  for  this  position,  are,  that  the  only  ol^ect  of 
the  acts  of  congress  being  to  ascertain  what  property  had  been  ac- 
quired by  individuals  before  the  cession,  the  commissioners  were  to 
act  only  on  original  claims,  and  by  confirming  the  right  of  the  original 
owner,  to  leave  the  derivative  right  under  him  entirely  open  be  tween. 
adverse  claimants.  The  Court  were  before  of  opinion  that  thii-  vie^w 
of  the  case  could  not  be  sustained;'  and  we  are  now  of  opinion,  that 
it  is  inconsistent  with  all  the  acts  of  congress,  Which  have  organized 
boards  of  commissioners  for.  adjusting  land  titles,  the  proceedings  of 
the  bdard,  and  the  laws  which  have  confirmed  jbheni. 

By  these  laws  it  is  provided,  that  the  original  grant  shall  be 
recorded;  but  all  other  conveyances  an(f  deeds  shalLbe  deposited 
with  the  register  or  recorder  of  deeds,  to  be  by  them  laid  before  the 
commissioners.  Vide  2  Story,  967,.  968.  The  same  provision  is 
contained  in  the  numerous  laws  on  this  subject,  >vhicK  are  noticed 
and  reviewed  in  the  opinions  of  this  Court;  12  Wheat  525  to 
543;  6  Peters,  718,  &c.;  7  Peters,  89,' 90,  &c;  showing  that  this 
distinction  between  the  evidence  of  original  and  derivative  rights  to 
land,  has  been  uniformly  observed  by  congress,  and  the  Court  The 
confirmations  of  the  commissioners  in  the  present  xase  are  to  the 
person  who  made  and  proved  his  claim  ][>efore  them;  and  from  the 
reports  of  all  the  beards,  as  published  in  the  State  Papm, — ^Public 
Lands,  .3  vol.  passim;  it  has  been  uniformly  done,  and  the  acts  of  con- 
gress ctmfirming  them,  have  been  in  general  terms  of  reference  to 
such  reports.  Vide  2  Story,  1410, 1430;  3  Story,  1604.  It  Would 
defeat  the  whole  object  of  these  laws,  and  introduce  infinite  public 
mischief,  were  we  to  decide  that  the.  confirmations  by  he  commis- 
sioners and  congress^  made  expressly  to  those  who  ^claim  by  de- 
tfvatite  titles,  did  not  operate  to  their  own  uie. 

II  has  been  seen,  that  the  confirmation  of  titles  to  village  lots  in 
Missouri,  2  Story,  1257, 1258,  is,  in  express  terms,  ^  to  the  inlubi- 
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tints  of  the  yillage/'  according  to  their  ^several  right  or  rights  in 
toitamon  thereto/'  So  in  the  act  of  1831,  the  lots  confirmed  by  the 
act  of  1812,  are  ^  to  be  held  by  the  inhabitants  of  the  said  towns  and 
Tillages  in  ftill  property/ according  to  their  several  rijghts  therein.'' 
These  laws  necessarily  admit  of  but  one  construction;  and  if  we  re- 
gard their  terms,  the  object  manifest  on  their  iace,  |nd  the  ejects 
evidently  intended  by  eongr^ss,  the  position  of  the  plaintiflf  s  counsel 
is  utterly  untenable. 

We  now  proceed  to  consider  the  instnictions  asked  by  theplaiifitiff 
and  refused  by  the  court,  as  well  as  those  given  as  modificatiohs  of 
those  asked  by  plaintiflf,  and  those  given  by  the  court  on  the  prajrei: 
of  the  defendant 

Plaintiff's  instructions. 

1.  ThAt  the  sale,  partition,  and  4nal  decree,  relative  to  the  estate 
of  Chancellier,  established  the  title  of  his  wife  to  the  premises  in 
controversy,  which  the  court  refused;  but  instructed  the  jury,  that 
they  passed  the  title  thereto,  such  as  it  was,  vested  in  Chancellier, 
to  her;  to  which  we  think  there  can  be  no  well  founded  objection,  as 
no  law  was  produced  by  which  suich  a  decree  could  operate  as  a  new 
grant  of  a  right  pf  property  to  the  vendee.  If  none  existed  in  the. 
person  as  whose  estate  it  was  so  sold,  it  was  a  transfer  of  an  existing 
title;«and  not  in  its  nature  or  effect  an  original  grant 

2.  That  independent  of  the  title  of  Saersereau  and  Oamaohe,  there 
was  sufficient  evidence  before  the  jury  to  establish  a  title  by  pre- 
scription in  Chancellier  add  his  heirs;  which,  instruction  could  not 
be  gpven  without  usurping  the  province  of  the  jury  to  dieeide  on  the 
sufficiency  of  the  evidence.  9  Peters,  44S.  No  instruction  was 
asked  as  to  its  competency;  and  the  One*  asked,  was^  therefore,  jnro-. 
perly  refused. 

3.  That  St  Cyr  took  no  title  by  prescription.  This  wis  a  mixed 
question  of  law  and  fact:  to  have  given  such  instru^on  would  have 
been  an  assumption  by.  the  court,  that  there  was  no  such  fact 
legally  inferrible  from  the  evidence,  which  would  have  brt>ught  St 
C]^  within  the  law  of  prescription.  There  was  not  only  evidence 
of  such  facts  given  to  the  jury,  but  from  their  finding,  we  must.tdra 
the  parol  sale  by  Madame  Chancellier  to  him,  the  usage  and  cos- 
torn  of  the  village,  to  authorize  the  syndic  to  put  him  in  posses- 
sion; and  that  he  was,  pursuant  thereto,  so  put  into  possession,  ta-be. 
&cts  which  would  give  to  his  possession  the  protection  of  pre- 
scription. 
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4.  If  the  jury  are  ^f  opinion  that  St  Cjrr  had  notice  of  the  sale  to 
Madame  Chancellier,  his  possession  could  not  be  adyerse,  or  an 
estate  in  him  by  prescription.  If  St  Cyr  purchased  from  her,  or 
was  put  into  possession  of  the  lots  on  account  of  her  default  in  not 
repairing  the  fence,  a  noti'^e  of  her  claim  was  a  matter  of  course,  and 
could  not  impair  his  right  by  possession,  or  the  subsequent  purchase 
from  Kiersereau  and  Gamache. 

5.  That  if  St.  Cyr  was  a  purchaser  at  the  sale  of  Chancellier's 
estate,  or  put  his  name  or  mark  as  such  on  the  margin  thereof,  these 
facts  are  prima  facie  evidence,  that  he  had  notice  of  her  title;  to 
which  the  court  answered,  that  this  was  proper  evidence  for  the  jury 
to  consider,  in  deciding  whether  he  had  notice,  and  refused  the  in- 
struction as  asked;  which  we  think  was  correct  But  on  the  facts 
referred  to  under  the  third  instruction,  notice  was  wholly  imma- 
terial, as  it  could  not  taint  his  purchase  with  fraud. 

6.  That  the  deed  from  Kiersereau  to  St  Cyr,  in  1793,  who  had 
before  conveyed  to  Chancellier,  by  deed  on  record,  conveyed  nothing 
to  him,  and  that  the  penalties  of  the  crime  of  estellionatOj  by  the 
Spanish  law,  were  thereby  incuilred.  7.  The  same  objection  is  made 
to  the  deed  to  St  Cyr  from  Gamache;  and  8.  That  the  deed  pur- 
ported to  be  a  deed  of  Joseph,  and  was  signed  Batis  Gamache  X  his 
mark. 

The  foregoing  facts  fully  justify  the  court,  in  their  refusing  such 
instrqction  as  to  the  effect  of  both  deeds;  and  as  to  the  deed  from 
Gamache,  the  only  question  was  one  of  identity  and  fact  for  the  jury ; 
which  reasons  equally  apply  to  the  8th,  9th  and  10th  instructions. 

11.  That  the  sale  by  the  syndic  of  St  Cyr^s  property,  was  no 
evidence  of  his  title  to  the  lots,  or  that  such  sale  w^as  made.  The  first 
part  of  this  instruction  was  given,  and  properly,  for  the  reasons  given 
in  the  first  instruction;  the  latter  part  was  properly  refused,  because 
the  proceeding  war.  a  judicial  one  of  record,  which  is,  per  se,  evidence 
of  the  facts  set  forth,  ahd  cannot  now  be  called  in  question.  8  Pe- 
ters, 3081,  310. 

12, 13  and  16.  These  instructions  depend  on  the  facts  of  the  case, 
and  could  not  have  been  given  without  interfering  with  the  province 
of  the  jury;  the  court  charged  favourably  to  the  plaintiff  in  part  of 
the  12th  and  16th;  that  defendant  had  shown  no  title  or  bar  to  the 
plantiffunder  the  act  of  limitation. 

14, 15  and  17.  These  instructions  were  founded  on  the  official 


Digitized  by 


Google 


JANUARY  TERM,  1838.  461 

[Strother  t.  Lacas.] 
Bituation  of  the  defendant  before  alluded  to,  and  were  properly  re- 
fused under  the  decision  of  the  court  in  the  former  case. 

The  18th  instruction  is  founded  on  the  act  of  1831,  before  noticed^ 
which  for  the  reasons  heretofore  given,  could  not  avail  the  plaintiff; 
and  he  cannot  eomplain  of  the  refusal  of  the  court  to  give  it  as  asked; 
as  they  did  instruct'  the  jury,  that  no  penal  effect  resulted  from  any 
act  of  congress,  which  bars  or  stands  in  the  way  of  plaintiff's  re- 
covery, though  it  would  have  been  good  ground  of  an  exception  by 
the  defendant,  had  a  verdict  been  found  against  him. 

The  19th,  )BOth  and  21st  instructions  depended  on  the  court 
assuming,  that  the  facts  relied  on  by  the  plaintiff  were  established  by 
the  evidence, 'and  taking  from  the  jury  the  right  of  deciding  what 
facts  were  proved;  the  court  were  therefore  light  in  refusing  to  in- 
struct as  requested.  The  instructions  asked  by  the  defendant,  and 
given  by  the  court,  were  founded  ocr  the  evidence  in  the  cause,  re- 
lating to  the  possession  of  St  Cyr,  and  those  claiming  under  him;  and 
the  consequent  right  of  the  defendant  by  prescription,  as  a  bar  to  the 
plaintiff's  right  of  recovery.  We  think  they  were  fully  justified  by 
the  evidence,  especially  with  the  qualifications  laid  down  by  the 
court,  as  to  the  nature  of  such  possession,  and  of  the  title  under 
which  it  was  held,  as  appears  in  their  further  instruction  to  the  jury. 
^  That  the  possession  mentioned  must  be  an  open  and  notorious  pos- 
session, and  that  if  they  should  find  such  possession,  it  gave  title 
under,  and  according  to  the  Spanish  or  civil  law,  which  was  in  force 
in  Upper  Louisiana  at  the  date  of  the  treaty  by  which  Louisiana  wai|. 
acquired  by  the  United  States,  and  remained  in  force  and  unabro- 
gated by  any  law  of  the  district  of  Louisiana  or  of  Missouri,  down  to 
a  period  as  late'  as  October,  1818.  That  the  possession  of  ten  or 
thirty  year«  would  give  a  title,  the  one  period  or  the  other,  accord- 
ing to  the  circumstances  under  which  the  possession  was  obtained. 
That  the  ten  years'  possession  which  would  give  a  prescriptive  title, 
must  be  a  possession  under  a  purchase  made  in  good  faiths  and  where 
the  purchaser  believed  that  the  person  of  whom  he  purchased  had  a 
good  title,  and  where  thfe  owner  of  the  title  prescribed  against  re- 
sided in  the  same  country  during  the  said  ten  years.  That  if  the 
jury  believe  from  the  evidence,  that  the  possession  of  St  Cyr,  under 
whom  the  defendant  claims,  was  obtained  under  a  purchase  made  by 
him  in  good  faith,  and  under  the  belief  that  the  persons  of  whom 
he  purchased  had  a  good  title,  and  that  the  possession  of  Choteau, 
under  whom  the  defendant  claims,  was  obtained  in  like  manner  and 
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under  a  purchase  made  with  the  like  belief,  and  that  they  had  the 
possession  mentioned  izr  the  second  instruetion  asked  for  on  the  part 
of  the  defendant,  and  that  the  said  IV^arie  Louise  was  in  the  coun- 
try during  the  said  ten  years,  the  plaintiff  cannot  recover  in  this 
action." 

Apd  further  instructed  the  jury,  in  relation  to  the  possession  men- 
tioned in  the  third  instruction  asked  for  on  the  part  of  the  defendant: 
^' that  to  make  the  possession  there  mentioned  a  bar  to  the  plaintifi*s 
recovery  in  the  present  action,  the  possession  of  the  defendant  must 
have  been  obtained  under  a  purchase,  where  he  believed  th|it  the 
person  of  whom  he  purcha^  had  a  good  title,  and  that  the  said 
Marie  Louise  was  in  the  country  during  the  said  ten  years;  which, 
unless  the  jury  believe>  they  canfnot  find  for  the  defendant  upon  such 
possession. 

These  rules  appear  to  be  in  conformity  with  the  laws  of  Spain, 
as  extracted  from  the  books  of  established  authority  in  Mr.  White's 
Compilation,  p.  68  to  71;  and  this  Court  has  never  laid  down  stricter 
or  perhaps  as.  strict  ones,  on  questions  of  pres^ipticfn,  which  they 
have  decided  according  to  the  rules  of  the  common  law. 

To  the  remaining  instructions  no  exception  appears  to  have  been 
taken,  and  cannot,  therefore,  be  considered:  they  were  made  the 
subject  of  a  motion  for  a  new  trial,  and  are  not  cognizable  in  error. 

The  judgment  of  the  court  below  is  consequently  affirmed,  with 


Mr.  Justice  Catron: 

The  plaintiff  moved  the  court  to  instruct  the  jury  as  follows: — 

1.  That  there  is  evidence  before  the  jury  of  the  possession  and 
dtle  of  Rene  Kiersereau,  and  Jno.  B.  Gamache,  as'  absolute  owners 
wd  proprietors  of  the  two  ^rty  arpent  lots  described  in  the  deela- 
ration. 

That  there  is  evidence  before  iJie  jury  of  the  possessidn  and  title 
of  Louis  Chancellier^  as  owner  and  proprietor  of  the  two  forty  air- 
pent  lots  in  question,  as  assignee  of  said  Rene  Kiersereau,  and  nid 
J.  B.  Gamache,  respectively. 

That  there  is  evidence  of  the  actual  possession,  after  the  death  of 
said  Louis  Chancellier,  by  his  widow,  said  Marie  Louise,  of  said  two 
forty  arpent  lots,  claiming  the  same  as  absolute  owner  thereof. 

That  the  plaintiff  has  established  his  title  as  assignee  of  Marie 
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Louiae  Cbancellier,  to  the  estate  and  intereit  vested  iti  her  and !  het 
heirs,  in  and  to  the  two  forty  arpents  in  question. 

That  the  deed  given  in  evidence  by  plaintiff,  from  Auguste,6a- 
mache  to  Bazil  Laroque  and  Marie  Louise,  his  wife,  enures  to  the 
benefit  of  the  plaintiff. 

That  if  tbd  jury  shall  be  of  opinion,  from  the  evidence,  that  Hya- 
cinth St.  Gyr  originally  obtained  possession  of  the  lots  in  question, 
as  tenant  of  Marie  Louise,  the  widow  of  Louis  Chancellier,  or  by 
virtue  of  a  permission  to  occupy  and  cultivate,  given  to  said  St  Cyr 
by  the  syndic  of  the  village  of  St  Louis,  the  possession  of  St  Cjrr 
so  obtained'  shall  be  taken  by  the  jury  as  in  law  the  possession  of 
said  Marie  Louise. 

That  the  confirmations  of  the  board  of  commissioners,  on  23d  July, 
1810,  of  which  the  defendant  was  a  member,  could  at  most  only 
operate  as  a  quit  claim  by  the  United  States  in  favour  of  the  origi- 
nal  grantees,  and  could  not  decide  the  question  of  derivative  title 
under  said  original  grantees. 

That  the  mere  fact  of  the  land  described  in  the  confirmation  to 
Choteau,  and  the  land  described  in  the  confirmation  given  in  evi- 
dence by  the  plaintiff,  and  the  declaration,  being  identical,  does  not 
entitle  die  defendant  to  a  verdict  in  his  favour. 

That  no  forfeiture  or  disqualification  has  accrued  against  Madame 
Marie  Louise,  the  ^idow  of  Louis  Chancellier  or  against  her  assigns, 
under  any  act  of  congress;  whereby  she  or  they  are  barr^  from  as- 
sertinf^  their  legal  and  equitable  rights  to  the  lots  in  question  before 
this  court 

Which  instructions  were  given  by  the  court 

Instructions  asked  by  the  plaintiCT,  and  partly  refused  by  the  court 

ist  That  the  sale  and  partition,  and  final  decree,  of  which  duly 
certified  copies  have  been  given  ki  evidence  by  the  plaintiff,  establish 
the  tide  of  the  widow  of  Louis  Chancellier,  Madame  Marie  Louise 
Deschamps,  and  her  heirs,  to  the  land  described  in  said  sale  and 
partition^ as  sold  and  allotted  to  her;  part  of  which  said  land  consists 
of  the  two  arpents  by  forty  in  the  declaration  described,  bounded  by 
Bisou,  oh  the  one  side,  and  by  J,  B.  Bequette,  on  the  othei. 

2d.  That  independently  of  the  title  of  Rene  Kiersereau,  and  J.  B. 
OaiKiache^  there  would  be  sufficient  evidence  before  the  jury  to  esta- 
blish a  title  by  prescription  in  Louis  Chancellier  and  his  heirs,  and 
Marie  Louise,  his  widow,  and  her  heirs,.to  the  two  forty  arpents  de- 
scribed in  the  declaration. 
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3d.  That  Hyacintlr  St  Cyr  took  no  title  by  prescription  in  and 
to  said  lots. 

4th,  That  if  the  jury  shall  be  of  opinion  Jthat  Hyacinth  Sl  Cyr 
had  notice  of  the  sale  of  said  lots  to  Marie  Louise,  by  the  proper 
Spanish  authority,  as  given  in  evidence  by  the  plaintiff,  the  posses- 
sion of  said  Hyacinth  St.  Cyr  of  said  arpents  was  not  such  ajs  eould 
be  adverse  to  Marie  Louise,  or  could  create  an  estate  by  prescription 
in  favour  of  said  St  Cyr, 

5th.  That  if  the  jury  shall  be  of  opinion,  from  the  evidence,  that 
St  Cyr  was  a  purchaser  at  the  public  sale  of  the  property  of  Louis 
Chancellier,  or  signed  his  name,  or  made  his  mark  as  purchaser  on 
the  margin  of  said  sale;  these  facts  are  prima  facie  evidence  that  sard 
St  Cyr  had  notice  of  the  title  of  said  Marie  Louise,  as  purchaser  at 
said  sale  of  the  lots  therein  described,  as  sold  to  her. 

6th.  That  the  deeds  given  in  evidence  by  defendant  to  Kene  Kier- 
sereau,  bearing  date  the  23d  of  October,  1793,  conveyed  nothing  to 
St  Cyr;  being  made  by  a  person  out  of  possession,  and  whose  con- 
veyance for  the  same  land  to  another  person,  to  Chancellier,  was  upon 
record,  and  who  therefore  was  guilty  of  the  crime  of  "  Estellionato," 
punishable  by  fine  and  banishment,  by  the  Spanish  law  then  in 
force. 

7th.  That  the  deed  given  in  evidence  by  defendant  from  Joseph 
Gamache  to  Hyacinth  St  Cyr,  dated  23d  October,  1793,  is  void  on 
the  ground  of  "  Estellionato"  in  Batis  Gamache,  supposing  that  he 
made  the  deed;  2d,  on  th^  ground  of  uncertainty  in  the  deed  itself, 
in  this,  that  it  purports  to  be  a  deed  of  Joseph  Gamache,  and  is 
signed  Batis  iSamache  X  his  mark. 

8th.  That  Auguste  Choteau  took  no  estate  by  prescription  in  either 
of  said  forty  arpent  lots^in  question. 

9th.  That  there  is  no  evidence  of  possession  whatever,  adverse  or 
otherwise,  by  Auguste  Choteau,  of  said  two  forty  arpent  lots,  or  any 
part  thereof. 

10th.  That  if  the  jury  shall  be  of  opinion,  from  the  evidence  be- 
fore them,  that  the  said  Auguste  Choteau  had  notice  of  the  public 
sale  of  said  lots  to  Madame  Marie  Louise  Chancellier,  his  possesion 
or  claim  to  said  lots  under  Hyacinth  St  Cyr  is  fraudulent  and  void 
as  against  said  Marie  Louise,  and  her  heirs  and  assigns. 

11th.  That  the  certified  copy  of  the  proceedings  and  sale  by  the 
syndic,  in  the  matter  of  Hyacinth  St  Cyr,  a  bankrupt,  is  not  evi- 
dence either  of  St.  Cyr's  title  to  either  of  the  lots  in  question,  or  that 
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same  were  sold  by  said  syndic  to  said  Augotte  Choteau,  as  part  of 
said  St  Cyr's  property. 

12th.  That  the  defendant  has  shown  no  title  by  prescription,  under 
the  Spanish  or  civil  law,  or  by  the  statutes  of  limitation,  (in  bar  of 
plaintiff,)  under  the  Anglo  American  laws,  to  the  lots  in  question. 

13th.  That  the  title  of  the  defendant,  as  assignee  of  Auguste  Cho- 
teau,  is  vitiated  by  the  fraud  which  vitiates  the  title  of  Choteau  and 
of  St.  Cyr. 

14th.  That  the  deed  from  Auguste  Choteau  and  wife,  to  Lucas,  of 
the  lots  in  question,  dated  11th  January,  1808,  is  void  for  fraud;  if, 
in  opinion  of  jury,  it  w§s  a  sale  and  conveyance  to  Lucas  of  a  claim 
and  interest  pending  before  said  Lucas  himself  for  adjudication. 

15th.  That  if,  in  the  opinion  of  the  jury,  the  claim  was  pending 
before  Lucas,  as  commissioner,  when  he  bought  it,  the  adjudication 
or  confirmation  of  it  on  the  S3d  July;  1810,  by  the  board  of  com- 
missioners, of  which  Lucas  was  a  member,  is  fraudulent  and  void  at 
law  and  in  equity. 

16th.  That  neither  the  statute  of  limitatiotis,  nor  the  Spanish  law 
of  prescription,  can  avail  the  defendant,  Lucas,  independently  of  the 
possession  of  St  Gyr  and  Choteau: 

17th.  That  the  orders  of  survey  given  in  evidence  by  the  defend- 
ant, and  made  by  himself  and  his  two  colleagues  in  favour  of  Au- 
guste Choteau,  bearing  date  June  ioth,  1811,.  was  fraudulent  and 
void;  if  the  jury  shall  be  of  opinion,  from  the  evidence,  that  th^ 
claims  therein  ordered  to  be  surveyed,  had  been  sold  to  said  defend- 
ant by  said  Choteau,  previous  to  the  date  of  said  ofder;  and  while 
said  claims  were  pendiog  for  adjudication  before  said  defendant,  as 
member  of  the  board  of  commissioners  in  said  order  mentioned. 

18th.  That  if  any  penal  effect  resulted  from  any  act  of  congress,  to 
Madame  Chancellier  and  her  assigns,  or  to  the  legal  represeiitatives 
of  Rene  Ricrsereau  an(l  J.  B.  Oamache,  the  act  of  congress  of 
Jap^iary,  1831,  entitled,  <^  an  act  further  supplemental  to  the  act, 
entit}ed;  an  act  making  further  provisions  for  settling  the  claims  to 
land^  in  the  territory- of  Missouri,  passed  the  thirteenth  day  of  Jupe, 
one  thousand  eight  hundred  and  twelve,'^  remits  the  parties  to  their 
original  and  equitable  rights  an4  titlrs,  as  if  no  such  penal  act  had 
ever  been  in  force. 

19th.  That  upon  the  case  made  by  the  plaintiff,  h^  is  entitled  to  a 
verdict  for  all  tha^part  of  the  two  forty  arpent  lots  in  question,  situ- 
VoL.  XH^3  N 
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ated  west  6f  Seventh  street,  in^St,  tiduifl^  and  a)l  the  lots  east  of 
Seventh  street,  according  to  the  admissions  of  defendant  as  above. 

20th.  That  in  this  case  there  is  no  law  or  binding  ordinante  of  the 
Spanish  government,  by  which  Mtadame  Chancellier,  and  those  daimi- 
ing  under  her,  could  be  deprived^  according  to  the  state  of  the  evi- 
dence in  this  case,  of  whatever  title  she  acquirea  S.o  the  land  in  ques- 
tion, under  the  purchase  made  of  it  by  her  as  the  property  of  her 
husband.       *  ' 

21st.  That  if  tlie  jury  believes,  from  the  evidence,  that  St  Cyr 
ceased  to  cultivate  and  be  in  actual  possession  of  the  premises  in  dis- 
pute, from  1797,  oi  1798,  prescription  ceased  to  run  in  his  favour,   . 
and  that  of  those  who  claim  "tinder  him  from  that  time. 

Which  instructions  the  court  refused  to  give;  but  instructed  tne 
jury  in  relation  to  the  matter,  referred  to  in  the  first  instruction  above 
refused:  ^^that  the  pale,  a^d  partition,  and  final  decree,  the  record  of 
which  certified  copies  have  been  given  in  evidence  by  the  plaintiff^ 
did  pass  the  title  of  Louis  Chancellier,  mentioned  in  said  proceed- 
ingjB  of  sale,  such  as  it  was  at  the  time  of  his  death,rOr  such  as  it  ways 
in  his  heirs  at  the  time  of  said  sale  to  Madame  Marie  Louise,  his 
widow,  mentioned  in  said  proceedings^  andN  her  heirs,  to  the  lands 
described  4p  said  record  of  sale  and  partition,  as  sold  and  aUotted  to 
her.  * 

And  fprth^r  instructed 'the  jury,  in  relation  to  the  matteis  men- 
tioned in  the  fifth  instruction  above  refused :  <<  that  if  the  jury  should 
be  of  opinion  that  St.  Cyr^  under  whom  the  defendant  claims,  was  a 
purchaser  at  said  public  sale  of  the  property  of  said  Louis  Chancel- 
lier, or  did  sign  his  naniie  or  make  his  mark  on  the  margin  of  the  re- 
cord of  said  sale:  these  facts,  or  either  of  them,  is  evidence  proper 
for  them  to  consider  in  ascertainingjvhether  said  ^St.  Cyr  had  notice 
of  the  said  title  of  said  Marie  Louise,  as  purchaser  at  the  said  sale  of 
the  lots  described  in  the  record  th^eof  as  sold  to  her." 

And  further  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  eleventh  instruction  above  refused :  *^  that  the  certified  copy 
of  the  proceedings  and  sale  by  the  syndic^  of  the  property  and  estate 
of  St  Cyr  as  a  bankrupt,.was  not  evidence  of  a  title  to  said  St  Cyr 
to  the  lots  in  question,  or  eithet  of  them.'' 

And  further  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  twelfth  instruction  above  refused^and  to  the  statutes  of  limi- 
tation referred  to  in  that  refused  instruction:  ^^that  the  defendant 
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had  shown  no  tide  to  the  lots  in  question,  nor  any  bar  to  tiie  plain- 
tiff's recovery  under  any  statute  or  statutes  of  limitation/' 

And  further  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  sixteenth  instruction  above  refused :  **  that  the  statute  of  limi- 
tations could  not  avail  the  defendant,  Lucas,  either  with  or  inde- 
pendent of  the  possession,  of  St-  Cyr.'^ 

And  furtlier  instructed  the  jury,  in  relation  to  the  matters  referred 
to  in  the  mghteenth  instructidn  abave  refused:  ^^that  although  }h^ 
act  of  congress  of  the  Slst  of  January,  1831,  referred  to  in  said  re- 
fused instruction  last' mentioned,  does  not  remit  the  penalties  as  in 
that  refused  instlHiction  is  supposed  by  the  plaintiff;  yet,  that  in  fact 
no  penal  effect  results  from  any  act  of  congress  which  bars  or  i^tands 
in  tiie  Way  of  plaintiff's  recovery  in  the  present  action;  or  which  in 
any  manner  affects  his  title  or  evidence  of  title,  under,  or  fo  be  de- 
rived from  said  acts,  or  any  of  them,  under  the  admissions  of  the  par- 
ties in  the  present  case." 

The  first  instruction  refused,  could  not  be  given  in  the  form  it 
was  asked,  because  it  would  have  concluded  the  cause' as  to  ^oc/  and 
law.    The  explanations  given  by  the  court  were  proper. 

The  second  and  third  asked  the  court  to  pronounce  on  the  facts. 

The  fourth  asked  the  court  to  declare,  that  if  St.  Cy r  had  notice 
of  Madame  Chancellier's  purchase,  his  title  could  not  be  confirmed 
by  prescription.  St  Cyr,  and  those  claiming  under  him,  could  have 
prescribed  notwithstanding  such  knowledge,  bad  the  possession  beei^ 
continued  a  sufficient  length  of  time.  On  this  point,  the  charge  of 
tfie  district  judge,  in  response  to  the  instructions  asked  by  the  de- 
fendant, is  substantially  accurate. 

The  explanaixon  of  the  fifth  instruction  asked,  is  highly  favour- 
able to  the  plaintiff. 

The  sixth  asked  the  court  to  instruct  the  jury  that  Kierdereau  was 
not  in  possession  when  h^  made  the  deed;  and  therefore  it  was  yoidi 
If  St  Cyr  wks  in  lawful  possession  for  himself,  no  forfeiture  could 
follow  by  the  conveyance  io  him ; 'and  this  depended  on  the /(zct 
whether  St  Cyr  was  lawfully  in  possession.  How  the  civil  law  was, 
in  1793,  in  cases  of  conveyances,  where  the  lands  were  claimed  and 
holden  in  actual  possession,  adversely  to  the  grantor  and  grantee  at 
the  time  the  deed  was  made;  is  immaterial,  and  is  not  decided. 

The  seventh,  eighth  and  ninth  instructions  ankedy  propose,  to  re- 
fer to  the  court  for  decision,  questions  of  fact,  pertaining  to  the 
jury. 
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The  tenth  assumes  that  Choteau's  possession  was  void,  if  he'  had 
notice  of  the  sale  to  Madame  Chancellier.  This  by  no  means  fol- 
lows. He  might  have  possessed  in  good  faith^  notwithstanding ;  of 
which  the  jury  were  to  judge.  But  if  the  possession  was  in  bad 
faith,  still  its  continuance  for  thirty  years  by  Choteau  and  those . 
from  whom  he  derived  it,  and  the  subsequent  continuance  thereof 
by  Lucas,  would  haye  authorized  the  prescription. 

The  elevendi  and  twelfth  instructions  asked  were  given;  and 
thh  thirteenth  asked  the  court  to.  charge  on  the  fact,  and  to  declare 
to  the  jury  there  was  fraud :  a  principal  matter  they  were  called  on 
to  try. 

The  fourteenth,  fifteenth  and  seventeenth  instructions  are  the  same 
that  were  in  the  cause  previously  before  this  Court;  when  it  was 
decided,  that  Lucas  could  purchase  under  the  circumstances  indi- 
cated. The  point  is  not  deemed  open  to  invesj;igation:  such  is  the 
opinion  of  my  brethren  who  decided  that  cause,  and  with  which  I 
concur. 

The  sixteienth  ^sks  a  charge  on  the  fact,  how  Lucas  held  posses^ 
sion,  and  the  length  of  its  continuance.;  iind  was  properly  refused. 

The  eighteenth  was  correctly  explained  by  the  district  court 

The  nineteenth  proposes,  in  effect,  that  the  cause  be  decided  by 
th(&  court  Had  the  instruction  been  given,  it  would  have  with- 
drawn from  the  jury  the  determination  of  the  facts. 

To  the  twentiech,  it  may  be  answered,  that  by  the  laws  of  Spain, 
Madame.  Chancellier's  title  might  have  been  prescribed  against 

The  twenty-first  is  correctly  answered  by  the  district  court  ^The 
judge  said  to  the  jury.:  **  That  if  they  should  find  from  the  evi- 
dence that  said  St  Cyr  took  possession,. or  was  in  possession  of  the 
lands  in  controversy,  or  any  of  them,  under  said  Marie  Louis3,  or  as 
her  tenant,  his  possession  so  taken  or  held  would  be  the  possession 
of  the  said  Marie  Louise;  and  would  not  be  a  possession  in  St  Cyr, 
available  by  him  or  those  claiming  under  him,  under  the  law  of  pre- 
scription mentioned.  But,  that  if  the  jury  should  be  of  opinion, 
that  said  St  C3rr  came  to  the  possession  of  the  lanu'in  controversy, 
not  as  the  tenant  of  the  said  Marie  Louise,  or  under  her,  but  under 
a  claim  and  title  adverse  to  her;  .such  adverse  claim  and  possession 
would  constitute  a  possession  upon*  which  ft  prescription,  by^the  Span- 
ish or  civil  law  referred  to  and  then  in  force,  would  begin  to  riin  io 
favour  of  him,  and  those  claiming  under  him,  if  such  possession  was 
actual,  open,  and  notorious;  and  that  such  possession  so  conmienced. 
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would  constitute  aDd  preserve  to  said  St  Cyr,  his  heirs  or  assigns,  a 
pojssession  available  under  the  law  of  prescription  referred  to ;  notwith- 
standing said  St.  Cyr,  or  those  deriving  title  from  him,  should  leave 
the  actual  possession  or  cease  to  occupy  and  cultivate,  if  that  aban- 
donment of  .the  actual  possession,  occupancy,  or  cultivation  was  with 
the  intention  to  return^  and  without  any  mental  abandonment  of  the 
possession."    ^ 

IiAStruotions  asked  by  defendant,  and  given  by  the  court: 
1st  f^That  if  the  jury  find  from  the  evidence  that  Hyacinth  St 
Cyr,  and  those  lawfully  claiming  under  him,  have  possessed  the  two 
arpents  by  forty,  surveyed  for  Gamache  and  Kiersereau,  without  in- 
terruption, and  with  claim  of  title  for  thirty  years;  consecutively, 
prior  to  October^  1818,.  the  plaintiff  is  not  entitled  to  recover  in  thi^ 
action. 

2d. '  "  If  the  jury^  find  from  the  evidence  that  Hyacinth'  St  Cyr, 
and  those  lawfully  claiming  under  him,  possessed  the  two  lots  in  ^e 
declaration  mentioned,  for  ten  years,  consecutively,  prior  to,  and  until 
the  23d  day  of  July,  1810,  and  the  lands  confirmed  to  Auguste 
Choteau  on  that  day,  are  the  same  lands  in  the  declaration  mention- 
ed; the  plaintiff  cannot  recover  in  this  action. 

3d.  ^^  If  the  jury  find  from  the  evidence  th^t  the  defendant  posr 
sessed  the  lots  of  land  in  the  declaration  mentioned  for  ten  years, 
consecutively,  prior  to  the  first  of  October,  1818,  the  plaintiff  cannot 
recover  in  this  action." 

WhSch  instructions  the  court  gave  to  the  jury;  with  the  further 
instruction  :  ^^  That  the  possession  mentioned  must  be  an  open  apd 
notorious  possession ;  and  that  if  they  should  find  such  possession, 
it  gave  title  under,  and  according  to  the  Spanish  or  civil  law,  which 
was  in  'force  in  Upper  Louisiana  at  the  date  of  ihe  treaty,  by  which 
Louisiatia  was  acquired  by  the  United  States;  and  remained  in.  force 
and  unabrogated  by  any  law  of  the  district  of  Louisiana  or  of  Mis- 
souri, down  to  a  period  as  late  as  October,  1818.  That  l^he  posses- 
sion of  -ten  or  thirty  years  would  give  a  title,  the  one  period  or  the 
other  according  to  the  circumstances  under  which  tHe  possession  waf 
obtained.  That  the  ten  yea^'  possession  which  would  give  a  prescrip- 
tive title,  must  be  a  possession  under  a  purchase  made  in  good  faith ; 
and  where  the  purchaser  believed  that  the  person  of  whom  he  pur- 
chased had  a  good  title;  and  where  the  owner  of  the  title  prescribed 
against  resided  in  the  same  country  during  the  said  ten  years.  That 
if  the  jury  belifcve  from  the  evidence,  that  the  possession  of  St  Cyr, 
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under  whom  the  defendant  claims,  was  obtained  under  a  purchaae 
made  by  him  in  good  faith,  and  under  the  belief  that  the  persons  of 
i)rhom  he  purchased  had  a  good  title;  and  that  the  possession  of  Cho* 
feau,  under  whom  the  defendant  claims,  was  obtained  in  like  manner 
and  under  a  purchase  made  with  the  like  belief;  and  that  they  had 
the  possession  mentioned  in  the  second  instruction  asked  for  on  the 
part  of  the  defendant;  and  that  the  said  Marie  Louise  was  in  the 
country  during  the  said  ten  years>  the  plaintiff  cannot  recover  in 
"diis  action/' 

And  further  instructed  the  jury,  in  relation  to  the  possession  men- 
tioned in  the  third  instruction  asked  for  on  the  part  of  the  defend- 
ant: '^that  to  make  the  possession  there  mentioned  a  bar  to  the 
plaintiff's  recovery  in  the  present  action,  the  possession  of  the  de- 
fendant must  have  been  obtained  under  a  purchate,  where  he  be- 
lieye4  that  the  persons  of  whom  he  purchased  had  a  good  title,,  and 
that  the  said  Msirie  Louise  was  in  the  countiy  during  the  said  ten 
years;  which,  unless  the  jury  believe,  they  cannot  find  for  the  de- 
fendant upon  such  possession."  o 

The  foregping  instructions  given  for  the  defendant,  with  the  ex^ 
planations,  are  substantially  correct 

This  is  the  whole  ease;  in  the  a£Brmance  of  the  judgment  in 
-which,  I  concur,  for  the  reasons  here  stated.  But  there  are^varioos 
principles  introduced  into  the  preceding  opinion,  the  accuracy 'of 
which  I  very  much  doubt.  Furthermore:  it  is  apprehended  thej 
are  foreign  to  the  case  presented  by  the  record;  and  it  is  feared 
their  introduction  iijto  it,  may  lend  them  a  sanction  they  do  not  de- 
serve, and  embarrass  the  inferior  courts,  and  this  Court,  in  futore,  in 
the  numerous  controversies  now  depending,  and  likely  to  arise  on 
.  the  tides  of  Florida,  Louisiana,  Missouri,  Arkansas  and  Wiscomainy 
involving  the  application  and  construction  of  the  laws  of  France  and 
Spedn :  and  -hence  this  separate  opinion  has  been  filed. 

Mr.  Justice  Watite  stated  that  he  dissented  from  the  opinion  of 
the  Court,  delivered  by  Mr.  Justice  Baldwin.  He  was  authorized  to 
say  that  Mr.  Justice  M'Kinley  concurred  with  himi  in  opinion. 

The  title  to  the  lots  was  in  Chancellier  at  the  time  of  his  death.  St. 
Cyr  obtained  a  title  by  fraud,  and  by  fraud  he  continued  in  pos- 
session: 

Choteau's  claim  is  pot  such  as  divested  the  title  of  Chancellier, 
according  to  the  Spanish  law. 
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Mr.  Justice  M^Lxan  disaentecL 

Mr.  Chief  Justice -Tanxt  did  not  sit  in  tins  cause,  having  been 
of  counsel  for  one  of  the  parties. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  of  Mis- 
souri; and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
how  here  adjudged,  and  ordered  by.  this  Court^i  that  the  judgment  4)f 
the  said  district  court  in  this  cause  be,  and  the  same,  is  hereby^, 
affirmed,  with  costs. 
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Ex  PJkjiTX  Emily  T.  and  Matilda  PouLTNifr,  complaihaitts  v. 
Thx  CiTT  OF  La  Fayette^  "Shublds,  XT  AL. 

AmbpoBua  in'chanediy  wtf  iiiiiecl  in  the  circuit  court  of  the  United  States  tbr  the 
LovieUfiA  diitriet,  on  the  15th  of  Joljr,  1637,  returnable  to  the  next  term  of  the 
ooort  to  be  holden  in  Norembe;?.  Some  of  the  defendants  appeared,  and  an  affi- 
idarit  wae^led,  atatitfg  that  o^warda  of  two  handred  persona. were  named  as  de- 
fendants in  the  bUI,  and  that  owinjf  to  the  epidemic  in  New  Orleans  a^d  at  La' 
Fiyettei  and  ihe  absence  of  many  of  the  defendants,  it  had  been  impoimble  for  the 
defendants  to  prepare  for  a  defence  to  the  bill;  fqr  this  and  for  other  reasoos^an 
•ztension  of  the  tim^  for  their  appearance  was  essentiallj  necessary  for  their  proper 
defimoe,  Ac.:  and  that  the  application  was  not  made  for  delay.  II19  cizcnit 
donrt,  on  ^ils  affidavit,  laid  a  rule  on  the  compjainants  to  show  cause  why  Che  de- 
ftndants  should  not  be  allowe^d  to  the  next  term  t6  make  their  appearance  and 
dslaiice;  and  diat  in  |he  mean  thne  no  further  proceeding  should  be  had  in  the 
ea«e.  The  sohci)ors  for  the  complainanti,  moved  tha^  the  cause  should  be  placed 
00  the  rule  ji^ket  of  the  court,  that  the  complainanti  might  proceed  in  the  caosb, 
according  to  the  chancery  practice.  This  motion  was  oyerraled  by  the  cireuit 
court.  The  complainants  mo^ed  the  Supreme  Court  for  a  rule  on  thevirouit-conrt 
to  shpW  <sause  why  a  mandamus,  in  the  nature  of  a  procedendo,  should  not  issue, 
oommandi^g  ike  court  to  send  the  case  to  the  ru^e'doeket  of  the  court.  By  the 
Court — We  can  preceive  nothing  in  the  proceedings  of  the  circuit  court  to  war- 
rant \hp  rule  to  show  cause,  which  has  been  asked  for  in  behalf  of  the  complain- 
ants; on  the*  contrary^  judging  from  the  evidence  contained  in  the  record,  the 
conduct  of  the  court  in  relation  to  th4  c%use  in  questioYi,  appears  to  have  bees 
strictly  confonnable  to  the  practice  and  principles  of  a  court  of  equi^. 

The  sta^menti  contained  in  a  petition  addressed  to  the  Supreme  Court,  aaking  for 
"  a  rule  to  show  cause  Arhy  a  mandamus,  in  the  nature  of  a  writ  of  procedendo, 
should  not  be  Issued/' W  b^ng  verified  by  affidavit;  they  cannot,  under  the  de- 
cisions and  practice  of  the  court,  be  considered. 

Every  iourt  of  equity  possesses  l!ie  power  to  mould  its  rules  in  relation  to  the  time 
and  manner  of  appearing  and  answeripg,  so  as  to  prevent  the  rule  from  working 
injustice.  And  it  is'not  only  in  the  power  of  the  court,  but  it  is  its  dui^r  to  exer? 
eise  a  sound  discretion  upon  this  rabjeot;.  and  to  enlarge  the  time  whenever  it 
ahiall  appear  that  the  purposes  of  justice  require  it.  The  (rq|ss  in  chancery  pro- 
eeeriings  in  the  circuit  courts,  prescribed  by  this  Court,  de  ao^  and  were  not  in- 
tendeid  to  deprive  the  courU  of  the  United  States  of  this  well  known  and  neoee- 
aary  power. 

ON  a  motion,  by  Mr.  Crittenden,  for  a  rule  on  the  judges  of  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Loui- 
sianaf  for  a  rule  to  show  cause  why  a  mandamus,  in  the  nature  of 
a  writ  of  procedendo,  should  not  issue,  ftc 
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Mr.  Chief  Jastiee  Tanxt  delivered  the  opioibn  of  the  Court: 
This  icase  comes  before  us  upon  a. motion  on  the  part  of  the  com- 
plainants^  for.a  rule  upon  the  judges  of  the  circuit  court  for  the  eeat^  > 
ern  district  of  Louisiana,  to  show  cause  why  a  mandamus,  in  the 
nature  of  a  wrrt  of  procedendo,  riioufd  npt  issue  from  this  Couri; 
commanding' the  circuit  court  to  ^'remand  this  suit  to  the  rule 
dpcJLet  of  the  court,  so  that' the  complainants  fnay  prbceed  thereit) 
according  to  chancery  practice.''  ' 

The  copy  of  the  record  upon  which  this'  motion  is  founded,  shows 
tiiat*a  bill  in  equity  was  fifed  in  the  circuit  court,  by  the  above 
named  complainants,  against  the  above  named  defendants,  on  the  ' 
15th  of  July,  1837;  and  that  subpoenas  thereupon^  issued,  returnable 
to  the  next  term  of  the  circuit  court,  to  be^holden  on  the  third  Mon^ 
day  in  November,  in  the  same  year.  On  the  return  of  the  sub- 
poenas, ^me  of  thedefendantsappear^;  and  an  affidavit  was  fifed 
op  behalf  of  a  great  number  of  tliem,  stating  that  upw^'s  of  two 
hundred'  persons  were  named  as  defendants  in  the  bill;  that  oti^ing 
to  the  epidemic  which  bad  prevailed  in  the  city  of  New  Orleans 
and  city  of  La  Fayette,  and  the  absence  of  many  persons,  and  the 
recent  service  of  the  process  upon  many  of  the  defendants,  it  had 
been  impossible  for  thb  greater  part  of  them,  until  within  a.  short 
time  before,  to  take  the  steps  which  they  deemed  necessary  to  their 
defence;  that  they  had  but  recently  been  able  to  engage,  counsel, 
and  had  been  informed  by  them,  -tiiat  it  was  wholly  out  of  their 
power,  with  a  due  regard  to  the  rights  of  tlieir  clients,  to  ascertain 
the  taiAtB  necessary  to  enable  them  to*  decide  upon  the  nature  and 
mode  of  defence  at  that  term;  that. there  was  some  uncertainty  as 
to  the  proper  mode,  of  prbceeding  in  equity  in  the  circuit  court,  on 
account  of  recent  decisions  on  the  subject;  and  that  on  account  of 
the  great  importance  of  the  matters  to  be  tried,  an  extension  of  time 
fb^  the  appearance  of  the  defendants  was  essentially  necessjary  to 
their  proper  defence,  and  to  obtain  the  ends  of  justice;  and  that  the 
affidavit  was  not  made  for  d^lay,  but  solely  for  the  ends  of  justice. 

,  Upon  this  affidavit,  the  court  laid  a  rule  upon  tlie  complainants  to 
show  cause  on  the  next  day,  the  2l8t  of  November,  why  the  de- 
fendants should  not  be  allowed  until  tlie  first  day  of  the  next  term  to 
make  their  appearance  and  defence;  and  in  the  meantime  that  no  fur* 
ther  step  or  proceeding  be  had  in  the  case. 

On  the  15th  of  December,  at  the  4ame  term,  the  complainants,  by 
their  solicitors,  move^  the  court  '^  to  enter  an  order,  directing  the 
Vol.  XIL— 3  0  r"  T 
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clerk  of  the  court  to  place  the  ca^ae  upon  the  rule  docket  of  the 
court,  8o  that  the  complainants  might  proceed  in  the  cause  according 
to  the  chancery  practice."  This  motion  was  overruled  by  the  court 
It  does  not  appear  whether -the  time  jiske4.for  by  the  defendanifr 
was  give^  or  not;  nor  is  there  any  further  order  of  proceeding  in 
the  case,  in  the  certified  copy  of  the  record  from  the  circuit  courts 
filed  here  by  the  complainants.  An  attested  copy  of  a  rule  of  pro- 
ceeding in  civil  cases,  adopted  by  the  circuit  court  on  the  20th  of 
November,  1837,  accompanies  the  record;  but  it  does  not  appear  that 
any  thing  has  been  done  or  omitted  to  be  done  under  this  rule,  in  the 
suit  no\v  in  question. 

The  statements  contained  in  the  petition  addressed  to  this  Courts 
not  being  verified  by  affidavit,  they  cannot,  under  the  decisions  and 
practice  of  the  Coilirt,  be  considered,  in  the  matter  before  us. 

We  perceive  .nothing  in  the  proceedings  of  the  circuit  court  to 
warrant  the  rule  to  show  cause  which  has  been  asked  for  in  be- 
half of  the  complainants.  Qn  the  contrary,  judging  from  the  eviaence 
contained  in  the  record,  the  conduct  of  the  court  in  relation  to  the 
cause  in  question,  appears  to  have  been  strictly  conformable  to  the* 
practice  ahd  principles  of  a  court  of  equity. 

The  particular  object  of  the  motion  made  by.  the  complainants  in 
the  circuit  court,  is  not  distinctly  stated.  It  did  not  ask  for  any  q;ie- 
cific  order  or  process,  but  appears  to  have  been  made  in  opposition 
to  the  previous  motion  of  the  defendants  for  time  to  answer*  Anid, 
from  the  terms  used  in  the  motion  of  the  complainants,  we  suppose 
they  desired  the  coyrt  to  deny  the  motion  of  the  tfefendants,  and  to 
allow  the  complainants  to  proceed  at  the  rules  to  be  held  by  the  clerk, 
without  any  extension  of  the  time  to  answer. 

The  rules  of  chancery  practice,  mentioned  in  the  nwtion  of  the 
complainants,  must,  of  course,  mean  the  rules  prescribed  by  thia 
Court  for  the  government  of  the  courts  of  equity  of  the  United 
States,  under  the  act  of  congress  of  May  8, 1792,  ch.  137,  s.  2;  whieh 
are  undoubtedly  obligatory  on  the  circuit  courts.  But  if  the  order 
had  been  made  pursuant  to  the  motion,  and  the  case  transferred  to 
the  ndles,  under  Uie  direction  of  the  clerk,  the  time  asked  for  by  the 
defendants' would,  in  effect,  have  been  refused;  and  under  the  6th 
rule  of  practice  prescribed  fbr  the  circuit  courts,  the  complainants 
would  have  been  entitled  to  proceed  on  their  bill  as  confessed,  if  the 
defendants  did  not  appear  and  file  their  answer  within  thpee  months 
after  the  day  of  appearance  limited  by  these  rules.    We  think  the 
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court  did  right  in  refusing  tiiis  motion.  Ever}^  court  of  equity  pos- 
sesses the  power  to  mould  its  rules  in  relation  to  the  time  and  inan- 
ner  of  appearing  and  answerinjg,  so  as  to  preyent  the  rule  from 
working  injustice;  and  it  is  not  otily  in  the  power  of  the  court,  but 
it  is  its  duty  to' exercise  a  sound  discretion  upon  this  subject,  and.  to 
enlarge  the  time,  whenever  it  shall  appear  that  the  purposes  of  justice 
require  it  The  rules  prescribed  by  this  Court  do  not,-and  were 
not  intended  to  deprive  the  courts  of  the  United  States  of  this'  well 
known  and  necessary  power;  and  the  facts  stated  in  the  affidavit  be- 
fore referred  to,  certainly  presei^ted  a  case  in  which  it  was  proper 
to  exercise  it 

In  expressing  our  opinion  on  the  conduct  ol  the  eourt,  we  do  not 
mean  to  intimate  that  a  mandamus  would  have  beeh  the  proper 
remedy,  if  we  had  found  that  the  court  had  fallen  into  error.  It  is 
no^  our  purpose,  on  this  occasion,  to  express  any  opinion  as  to  the 
cases  In  which  it  would  be  fit  for  this  Court  to  exercise  such  a 
power,  in  the  evidence  exhibited  by  the  complainants,  we  perceive 
no  just  ground  of  complaint  against  the  decision  of  the  circuit  court, 
and  have  therefore  felt  it  to  be  our  duty  to  say  so;  but  at  the  same 
time,  to  refrain  from  expressing  any  opinion  upon  questions  which 
do  not  belong  to  the  case. 

The  motion  for  the  rule  to  show  cause  why  a  mandamus  should 
not  issue,  is  therefore  overruled. 


On  motion  for  a  rule  on  the  Judges  of  the  circui^t  court  of  the 
United  States  for  the  ea3tern  district  of  Louisiana,  to  show  cause,  &c. 

On  consideration  of  the  motion  made  in  this  cause,  on  a  prior  day 
of  the  present  term  of  this  Court,  to  wit,  on  Monday,  tb^fifth  day  of 
February,  A.  D.  1838,  by  Mr.  Crittenden,  of  counsel  for  the  peti- 
tioners,  fpr  a  rule  on  the  judges  of  the  circuit  court  of  the  United 
Stales  for  the  eastern  district  of  Louisiana,  to  show,  cause,  why  a  writ 
of  mandamus  should  not  be  awarded  to  them  directed,  commanding 
thf:m,  the  said  judges,  to  make  an  order  remanding  the  above,  suit 
to  the  rules  docket  of  the  said  circuit  court,  so  that  the  petitioners 
therein  may  proceed  according  to  chancery  practice,  and  of  ^he  ar- 
guments of  counsel  thereupon  had;  it  i3  now  here  ordered  and 
adjudged,  by  this  Court,  that  the  said  motion  be,  and  the  same  is 
h'^reby  overruled. 
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The  United  States  t.  Zephamiah  Kingslet. 

A  gnnt  for  land  in  Florida  by  Governor  Coppingor,  on  oondition  that  the  grantas 
bnild  a  mill  within  a  period  fixed  in  the  grant,  declared  to  be  Toid ;  the  grantee  not 
baying  performed  the  oonditioni  or  ehown.  sufficient  cauae  for.  its  non-perfom* 
ance. 

Under  the  Florida  treaty,  granta  of  land  made  before  the  24th  January,  1818,  by  hia 
catholic  majesty,  or  by'  his  lawful  authorities,  stand  ratified  and  confirmed  to  the 
same  extent  that  the  same  grants  would  be  valid  if  Florida  had  remained  under 
the  dominion  of  Spain ;  and  the  owners  of  conditional  grants,  who  have  been  pre- 
vented from  fulfilling  all  the  conditions  of  their  grants,  have  time  by  the  trea^ 
extended  to  them  to  complete  such  conditions.  That  time,  as  waa  declared  by 
this  Court  in  Arredondo's  case,  <>  Peters,  748,  began  to  run  in  regard  to  individual 
righta  from  the  ratification  of  the  treaty ;  and  the  treaty  declares,  if  the  eonditioiia 
are  not  complied  with,  within  the'terms  limited  in  the  grant,  that  the  grants  shall  be 
null  and  void. 

In  the  construction  of  the  Florida  treaty,  it  is  admitted  that  the  United  States  aue- 
ceede  to  all  thoee  equitable  obligations  which  we  are  to  suppoee  would  have  in- 
fluenced hia  catholic  majesty  to  secure  th^ir  property  tb  his  subjects,  and  which 
would  have  been  applied  by  him  in  the  construction* of  a  conditional  grant,  to 
make  it  absolute;  and  further,  that  the  United  Statea  must  piaintain  the  rights  of 
property  under  it,  by  applying  the  laws  and  customs  by  which  those  rights  wets 
secured,  before  Florida  was  ceded ;  or  by  which  an  inchoate  right  of  property 
would,  by  those  laws  and  customs,  have  been*  adjudicated  by  the  Spanish  autho- 
rity to  have  become  a  perfect  right. 

The  cafee  decided  by  the  Court  relative  to  grants  of  land  in  Florida,  reviewed  and 
affirmed. 

ON  appeal  from  the  superior  court  of  East  Florida. 

In  the  district  court  of  East  Florida,  in  April,  1829,  Zephaniah 
Kingsley  presented  a  petition,  claiming  title  to  a  tract  of  land  situ- 
ated on  a  creek  emptying  into  the  river  St  John;  which  he  asserted 
was  granted  to  him  by  Governor  Coppinger,  on  the  20th  of  Novem- 
ber, 1816,  while  East  Florida  was  held  by  the  crown  of  Spain. 

The  petition  stated,. that  in  virtue  of  the  grant,  the  petitioner  had, 
soon  after  its  date,  entered  and  taken  possession  of  the  land,  and  wa^ 
preparing  to  build  a  water  sa.w-mill  thereon,  according  to  the  condi- 
tion of  .the  grant;,  but  was  deterred  therefrom  by  the  disturbed  state 
of  that  part  of  the  province  of  East  Florida,  and  the  occupancy  of  the 
^land  by  some  of  the  tribes  pf  Florida  Indians,  who  were  wandering 
in  all  directions  over  the  country. 
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The  grant  referred  to  in  the  petition,  was  in  the  following  terms: 

'^Considering  the  advantage  and  i^tility  which  is  to  accrue  to  the 
province,  if  that  i^  effected  which  Don  Zephaniah  Kingsley  proposes 
to  do,  it  is  hereby  granted  to  him,  that,  without  prejudice  of  a  third 
party,  he  may  build  a  water  saw-mill  in  that  creek,  of  the  river  St 
John  called  M'Grirt's;  under  the  precise  condition,  however,  that 
until  he  builds  said  mill,  this  grant  will  be  considered  null  and 
vojd;  and  when  the  event  takes  place,  then,  in  order  that  he  may 
not  suffer  by  the  expensive  preparations  he  is  making,  he  will  have 
the  faculty  of  using  the  pines  comprehended  within  the  square  of 
five  miles,  which  he  solicits  for  the  supply  of  said  saw-mill;  and  no 
other  person  will  have  a  right  to  lake  any  thing  from  it.  Let  the 
corresponding  certificate  be  issued  to  him  from  the  secretary's  oflice. 

"  COPPINGER,'' 

The  district  attorney  of  the  United  States,  for  East  Florida,  filed, 
at  May  term,  1829,  an  answer  to  the  petition  of  2iephaniah  Kingsley, 
requiring  from  the  court  that  due  proof  should  be  made  by  the 
petitioner,  of  the  matters  set  forth  in  the  petition;  and  also  that  the 
grantee  had  prepared  to  build  a  water  saw-mill  on  the  land,  as 
stated  in  the  grant 

The  answer  also  asserts,  that  the  grant  was  made  on  the  express 
condition,  that,  until  the  grantee  built  the  mill,  the  grant  was  to  be 
considered  as  null  and  void ;  and  that  he  had  wholly  and  entirely 
failed  to  build  the  mill,  and  still  fiedls  to  build  the  same. 

Oil  the  .6th  July,  1833,  an  amend^ed  petition  was  filed,  setting  forth; 
that,  upon  the  state  and  condition  of  the  province  of  East  Florida, 
east  of  the  St  John's,  being  made  known  by  the  grantees  of  mill 
grants,  and  of  the  impossibility  of  complying  with  the  conditions  of 
the  grants;  governor  Coppiiiger,  by  a  verbal  order  or  decree,  made 
known  that  in  consequence  of  the  continued  unsettled  and  disturbed 
state  of  the  province,  and  of  the  impossibility  of  the  grantees  of  mill 
grants  complying  with  the  conditions  of  the  same  with  safety  to 
themselves  or  their  property,  that  the  grantees  shoi;ld  not,  by  a 
fiulure  to  erect  their  mills,  thereby  forfeit  their  title;  but  that  the 
same  should  remain  valid,  and  be  exonerated  from  the  compliance 
of  the  condition  therein  nfuned,  till  the  state  of  the  country  should 
be  such  as  that  the  grantees  could,  with  safety,  erect  their  works. 

The  amended  petition  alleged,  that  the  country  was  in  a  dis- 
turbed and  dangerous  state,  from  the  date  of  the  petitioner's  grant, 
and  for  a  long  time  previous,  till  the  transfer  of  the  province  from 
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Spain  to  the  United  States;  and  that  your  petitioner  could  not,  with 
.  any  safety  to  himself  or  his  property,  have  erected  said  mill  west  of 
the  St  John's,  between  the  time  of  the  date  of  his  grant,  and  the 
transfer  of  the  province  as  aforesaid. 

To  this  amended  petition  the  district  attorney  answered,  and  called 
for  proofs  of  the  allegations  therein;  and  he  also  submitted  to  the 
court,  that  if  the  part  of  the  province  in  which  the  land  said  to  have 
been  granted,  had  continued  in  a  disturbed  situation  from  Indian 
hostilities,  it  had  been  in  that  situation. when  the  grant  was  made; 
and  that  this  should  not  be  an  eitcuse  for  the  non-compliance  with  the 
conditions  of  the  grant  The  answer  alleged,  that  from  1821,  part 
of  the  province  has  been  entirely  tranquil,  but  no  attempt  to  erect 
the  mill  has  been  made. 

At  July  t^rm,  1835,4l  second  amendment  to  the  petition  was  filed, 
stating  that  soon  after  th^  issuing  of  the  grant,  the  petitioner  entered 
and  took  posses9ion  of  ^  tract  of  the  land  surveyed  to  him  under  the 
grant,  and  actually  began  to  build  a  mill  upon  it;  but  was  deterred, 
by  the  dangerous  situation  of  the  country,  from  completing  the  same. 
The  answer  of  the  district  attorney  denied  the  allegations  in  this  pe- 
tition, and  called  for  proofs  of  the  same.  No  evidence  wa6  given  to 
sustain  the  statement  in  tlie  second  amended  petition.  The  assertion, 
that  the  uncertainty  as  to  titles  to  the  lands  in  the  province  since 
the  transfer  by  Spain,  is  denied  to  be  an  excuse  for  the  laches  or 
negligence  of  the  grantee. 

After  'the  production  of  written  evidence,  and  the  examination  of 
witnessed,  the  district  court  gave  a  decree  in  favour  of  the  petitioner; 
confirming  to  him  the  quantity  of  land  mentioned  in  the  grant 
From  this  decree  the  United  States  prosecuted  an  appeal .  to  this 
Court 

The  case  was  argued  by  Mr.  Butler,  attorney  general  for  the 
United  States.    No  counsel  appeared  for  the  appellee^ 

Mr.  Butler  contended  that  the  grant  to  the  appellee  was  on  condi- 
tion, and  .the  condition  had  not  been  complied  with.  The  language 
of  the  grant  is  explicit;  and  no  title  to  the  land  could  be  derived 
under  it,  until  ,the  terms  were  complied  with':  <'  Until  iie  builds  said 
mill,  this  grant  will  be  considered  null  and  void;  and  when  that  event 
lakes  place,  then  in  order  that  he  niay  not  sufier  by  the  expensive 
preparations  he  is  making,  he  will  have  the  faculty  of  uaing  the 
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pines  c6mprebended  within  the  squiire  of  five  miles^^hiehlie  «oli- 
cite  for  the  supply  of  said  saw-mill.** 

It  is  admitted,  that  aocdrding  to  the  decrees  of  this  Court,  giving 
the  timber  on  the  land,  gives  the  land;  but  in  this  case, the  objection 
to  this  confirmation  of  the  appellee's,  grant,  rests  on  other  grounds. 
No  attempt  to  comply  ?vith  the  condition  of  the  grant  was  made. 
It  has  been  decided  by  ihis  Court,  that  although  such  grants  were  on 
conditions  precedent,  yet  if  a  party  has  commenced  making  the  im- 
provement, and  is  prevented  hy  circumstances  teyond.  his  control 
from  completing  it,  the  grant,  under  an  equitable  view  of  it,  will  not 
be  defeated. 

The  strongest  case  in  favour  of  a  grantee,  is  the  case  of  Sibbald, 
10  Peters,  313.  In  that  case  efforts  were  made  to  build  the  mill, 
and  they  were  defeated.  But  in  the  case  before  ihe  Court  no  such 
efforjts  were  made.  The  condition  is,  that  within  six  months  the  mill 
shall  be  built;  and  the  consideration  for  this  grant  is  the  advantage 
and  utility  which  will  accrue  to  the  province  from  the  improvement 
The  allegation  that  the  disturbed  situation  of  the  province  would  not 
permit  the  improvement,  is  of  no  value;  when  taken  in  connection 
with  the  circumstance,  that  when  this  grant  was  asked  for,  the  pro- 
vince was  in  that  situation.  No  proof  is  in  the  case  of  any  attempt; 
and  the  second  amended  petition,  in  which  this  is  asserted,  is  alto- 
.  gether  unsupported  by  evidence.  Theallegatiou  was  not  mad^  until 
the  decisions,  of  this  Court,  making  an  attempt  to  comply  with  a  con- 
dition in  a'igrant  sufficient  to  make  such  grant  valid. 

But  there  is  another  view  of  this  case,  upon  which  the  claim  of 
the  petitioner  to  a  confirmation  of  the  grant  should  be  refused. 

Grovemor  Coppihger,  by  a  written  order,  declared  that  within  six 
months  the  condition  in  -all  grants  should  be  compli^d^ith.  White's 
Compilation  of  the  Spanish  Land  Laws,  250.  The'  ^ix  months  al- 
lowed by  the  order,  expired  long  before  the  Florida  treaty  of  cession. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court: 
This  is  an  appeal  by  the?  United  States  from  a  decree  of  the  superior 
court  of  the  eastern  district  of  Florida,  confirming  a  land  claim. 

It  appears  that  Zephaniah  Kingsley,  on  the  20th  of  November, 
18lfe,  being  then  an  inhabitant  of  the  province  of  Florida,  petitioned 
Governor  Coppinger,  stating,  "  that  wishing  to  erect  a  water  saw- 
mill in  that  creek  of  the  river  St  John,-  called  M^Girt's,  on  a  vacant 
place,  and  it  being  necessary  for  that  purpose  to  have  a  quantity  of 
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umber  isufficient  to  supply  saiil  mill  and  ektablishment,  be  mipplicatei 
your  excellency  to  be  pleased  to  favour-  hjm  with,  your  superior 
permission  to  build  the  same  on  the  place  aforesaid,  with  its  area  of 
five  miles  square  of  land  as  the  equivalent  thereof^  for  its  continued 
supply  of  timber:  bounded  ^outh-east  and  south  by  lands  granted  to 
Ferguson  and  Doctor  Lake;  south-west  and  west  by  vacant  land»^ 
DOr,th  by  Don  Jviai\^  Mcintosh's  land,  and  east  by  4aiids  of  said  Kings- 
ley^  and  the  river  St  John.'* 

Upon  this  petition. the  governor  mada  the  following  decrees 
f^  Considering  the  advantage  and  utiluy  which  is  to  accrue  ^to  ihe 
province,  if  that  is  effected  which  Don  Zephaniah  Eingsley  proposes 
to^  do,  it  is  hereby  granted  to  him,  that  without  prejudice  of  a  third 
party,  he  may  build  a  water-mill  on  that  creek  of  the  river  St  Johoi 
called  M^Oirt's;  under  the  precise,  condition  however,  that  until  b^ 
builds  said  lAill,  this  grant  will  be' considered  null  and  void:  and 
when  the  event  takes  place;  then,  in  order  that  .he  may  not  suffer  by 
the  expensive  preparations  he  is  making^  he  wiU  have  the  fieumlty 
of  uqing  the  pines  comprehended  within  the  square  of -five  miles, 
which  he  solicits  for  the  supply  of  said  saw-mill;  and  no  other  per- 
son will  have  a  right  to  take  any  thing  from  it  Let  the  correspond- 
nding  certificate  be  issued  to  hin^  from  the  secretary's  office. 
<<  St.  Augustine,.  2d  Dec  1816^"  «  COPPINGER. 

Upon  this  decree,  the  petitioner  states,  that  sdoh  after  the  date  of 
it,  he  entered  upon  and  took,  possession  of  the  land  granted  in  the 
situation  mentioned  -in  said  grant,  and  was  preparing  to  build  a  water 
saw-mill>  agreeably  to  the  condition  of  the  grantj  but  was  d^fcened 
therefrom  by  the  disturbed  state  of  that  part  of  the  province  of  East 
Florida,  and  the  occupancy  of  the  land  by  some  of  the  tribes  of 
Florida  Indians,  who  were  then  wandering  in  all  directions  over  the. 
country.  '  The  appellee  then  insists  that  his  right  to  the  land  is  em-^ 
braced  by  the  treaty  I^etween  Spain^  and  the  United  States;  gives  a 
narrative  of  his  submission  pf  his  claini  to  the  board  of  ccMnmis- 
sioners,  under  the  act  of.  congress,  entitled  ^' an  act  amending  and 
supplementary  to  an  act  for  ascertainin|;  claims  and  titles  to  land,  in 
the  territory  of  Florida,  and  to  provide  for  the  survey -end  disposal  of 
the  public  lands  in  Florida,"  passed  3d  March,  1825;  that  the  com« 
missioners  reported  unfavourably  upon  it,  which  he  insists  was  con- 
trary to  the  law  and  evidence  produced  in  the  cause:  and  fiirtfier, 
that  the  leport  of  the  commissioners  upon  bis  claim  was  not  final,  as 
the  tract  of  land  claimed  by  him,  contains  a  larger  quantity  than  the 
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edmmiflfiioners  were  authorized  to  decide  Upon  by  any  of  the  tets  of 
congness. 

The  petition  of  the  appellee,  of  which  an  abstract  has  been  just 
•given,  was.filed  on  the  2l8t,Aprily  1829.  .  In  the  following  month, 
the  United  States,  by  the  United  States'  attorney,  filed  an  answer  to 
this  petition,  denying,  for  sundry  causes  and  reasons,  the  entire  .ex- 
^istence  «nd  equity  of  the  appellee's  ^laini :  «^nd  in  August  of  the  ed* 
suing  year,  the  United  States'  attorney  amended  his  answer,  referring 
tb  certain  orders  of  governor  Coppinger,  dated  the  27th  October, 
18liB,  and  on  ,the  ISth  January,  1819:  the  first  of  which  limits  the 
ti^e  to  six  months  from  the  27th  October,  1818,  within  which  all 
grants  and  concessions  of  land  which  bad  been  made  on  condition 
for  mechanical  works,  to  wit,  factories,.  8aw-mills,\&c.,  were  to  rei^ 
vert  to  the  class  of  public  lands,  and  to  be  decliared  vacant;  unless 
the  grantees,  or  concessioners,  should  comply  with  the  conditions  of 
such  grants  or  concessions;  and  the  Second  of  which  declares  .all 
such  conditional  grants  or  concessious  null  and  of  no  effect,  in  those 
cases  where  thc^  persons  in  whose'  favour  they  were  made>.had  re- 
mained inactive,  having  done  nothing  to  advance  the  establishment  of 
those  works.  See  White's  Cpji^pilation,  250,  253,  256,  257,  for 
these  orders. 

The  United  States'  attorney  alleges  the  appellee  to  be  one  of  those  . 
pei'sons  whose  supposed  concession  was  null  and  void  under  the  first 
order;  and  that  it  was  entirely  annulled  and  set  aside  by  the  last,  as 
he  had  not  then>  nor  had  not  since  established  or  advanced,  iu  any 
manner^  the  building  of  his  mill,  but  had  wholly  failed  and  negletted 
to  dp  so.  To  this  answer,  the  appellee  put  in  a  general  replication; 
and  the  cause  came,  by  regular  continuance,  to  the  term  of  the  court 
in  Nov^inber,  1832,  when  permission  was  given  to  the  appellee  to 
amend  his  petition..  In  July^  1833,  he  filed  the  amendment,  stating 
that  the  disturber,  and  dangerous  condition  of  the  province  west  of 
the  St  John's  river,  which  continued  from  1812  to  the  exehangie  of 
flags,  bad  induced  Oovernor  Coppingep  to  decWe,  by  a  verbal 
order  and  decree,  that  the  unsettled  and  disturbed  state  of  the  pro- 
vince, and^  the' impossibility  of  the  grantees  of  mill-grants  to  comply 
with  the  conditions  of  the  same,  with  safety  to  themselves  and  their 
-property,,  that  th^  grantees  should  hot,  by  a  failure  to  erect  their 
mills,  forfeit  their  tittes. 

Of  the  elistence,  however,  of  any  such  modification  of  the  con- 
V0L.XII.— 3P 
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-dition  of  such  grants,  by  any  verbal  order  andl  decree,  the  appelkie 
gave  no  proof  on  the  trial  of  this  cause. 

In  the  amendment  of  the  appellee'-s  petition,  the  United  States' 
counsel  replies,  denying  the- existence  of  any  such  yerbal  order  and 
decree  by  Governor  Coppinger;  and  stating,  that'  if  there  was  any 
such  danger  from  the  disturbed  condition  of  the  province,  as  the 
appellee  had  alleged,  that  it  existed  as  well  at  the  time  when  he 
applied  for  the  grant,  and  when  he  accepted  the  same,  as  at  any  time 
afterwards.  In  this  state  of  the  pleadings,  the  cause  was  brought  to 
trial,  las  well  upon  the  evidence  on  the  part  of  the  United  States,  as 
upon  the  part  of  the  appellee,;  but  was  not  then  decided.  At  the 
July  term  of  1835,  the  appellee  filed,  by  permission  of  the  .court, 
another  amendment  to  his  petition,  in  which,  after  reciting  the  sur- 
veys made  under  the  decrees  ot  the  governor  upon  hi^  petition,  he 
further  says,  that  soon  after  the.  grant  was  made  to  him,,he  took  pos- 
session of  the  land,  and  actually  began  to  build  a  water  saw-mill  on 
M'Girt's  creek,  pursuant  to  the  condition  of  the  grant;  but  that  he 
was  deterred  and  prevented  from  completing  the  same  by  the  dis- 
turbed and  dangerous  state  of  the  country,  which  continued  until  the 
cession  of  Florida  by  Spain  to  the  United  States.  And  after  that 
cession,  he  states  he  was  deterred'  from  proceeding  to  the  further 
performance  of  the  conditions  of  said  grant,  by  the  great  uncertainty 
in  whibh  his  right  and  title  to  said  land  was  involved  by  said  cession. 
To  this  amendment  of  the  petition  the  United  States'  attorney  replied, 
repeating  the  facts  and  objections  to  the  claim  of  the  appellee  made 
in  his  previous  answers;  and  further  insisting  that  tne  surveys,  upon 
which  the  appellee  relied,  were  made  after  the  24th  of  January, 
1818,  and  afc  not  agreeable  to  the  calls  of  the  said  supposed  grant: 
and  that  they  are  null  and  void  by  the  provision  of  the  latter  clause 
of  the  8th  article  of  the  treaty  between  Spain  and  the  United  States, 
of  the  22d  February,  1819. 

Upon  these  pleadings  and  the  evidence,  the  court  has  decreed  the 
appellee  s  claim  to  be  valid;  thai  it  is  in  accordance  with  the  laws 
and  customs  of  Spain;  and  under  and  by  virtue  of  the  late  treaty 
with  Spain;  and  under  and  by  virtue  of  the  laws  of  nations,  and  of 
the  United  States. 

We  think  differently  frpm  the  court  upon  all  the  grounds  stated 
in  the  decree.  They  open  a  wide  subject  of  remark;  but  we  ab- 
stain from  discussing  any  '^f  them,  except  the  application  of  the 
treaty  to  this  claim,  or  of  the  laws  and  customs  of  Spain.  These 
points  we  shall    ouch  very  briefly.    We  first  obs^e,  that  no 
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case  of  a  land  claim  ih  Florida,  confirmed  by  this  Court  under  the 
treaty,  either  in  terms,  or  by  necessary  inference  from  what  the 
Court  has  said,  covers  this  case.  We  view  this  claim  under  the  de- 
cree of  Governor  Copplnger,  as  a  permission  to  enter  upon  the  land 
designated  in  the  petition  and  decree,  in  which  land  the  appellee 
did  not  and  could  nbt  acquire  property,  or  even  inchoate  titlejsuph 
as  embraced  in  the  8th  article  of  the  treaty,,  or  by  this  Court's  con- 
structioii  of  it,  until  he  had,  in  gQod  faith,  prepared  to  execute  the 
condition  which  the  appellee  held  out  as  the  inducement  to  obtain  a 
grant:  or  in  otlier  words,  we  think  the  decree  of  the  governor  con- 
tains a  condition  precedent,  to  be  performed  by  the  appellee  before 
the  grant  could  take  effect  In  this  case  the  appellee  never  attempted 
to  perform  the  condition:  there  is  no  proof  of  his  having  done  so  in 
good  faith,  by  the  expenditure  of  money  or  application  of  labour.  On 
the  contrary,  there  are,  in  the  original  petition  of  the  appellee  to  the 
court  bdow,  and. in  all  the  subsequent  amendments  of  it,  from  IS29 
to  1633,  his  declarations  that  he  had  not  done  so,  until  the  amend- 
ment made  in  1835;  when  he  states,  for  the  first  timer,  that  he  actu- 
ally began  to  build  a  water  saw-mill,  according  to  the  conditions  of 
th^  grant  a  short  time  after  it  was  made,  but  that  he  wais  prevented 
from  completing  it  by  the  disturbed  and  dangerous  condition  of  the 
country. 

The  only  proof  given  by  him  of  his  having  actually  began  to 
build,  is  very  equivocal,  and  should  have  been  rejected  by  the  court, 
on  the  ground  of  Us  being  hearsay;  except  so  much  of  it  as  relates 
to  the  remains  of  some  worls;  or  mill-dam,  which  of  Itself  could  not 
be  evidence,  until,  by  other  proof,  the  appellee  had  established  the 
fact  of  such  wofk  having  been  done  by  himself,  as  the  witness  testi- 
fying, sa\ys  expressly  that  it  was  only  from  hearsay  that  he  had  said 
that  work  was  done  by  the  appellee.  The  witness  says,  he  does  not 
know  of  his  own  knowledge  that  the  appellee  ever  made  any  at- 
tempt ,6r  preparations  for  building  a  saw-ipill  on  said  mill  seat  tract, 
but  that  he  had  seen  timber  on  the  said  tract;  was  told  it  was  got  by 
Eihgsley  for  the  purpose  of  building  a  saw-mill;  that  he  afterwards 
saw  a  dam  had  been  erecled  on  each  side  of  the  stream,  in  the  bot- 
tom of  the  stream  saw  timbers  laid,  as  witness  supposed,  for  the  sills 
x>f  a  saw-mill;  that  he  only  knows  from  hearsay,  that  said  prepara- 
tions were  made  by  Kingsley;  that  a  part  of  the  preparations  are 
still  remainii^g,  and  to  be  seen  on  said  tract;  that  he  first  saw  the  tim- 
ber abovementioned,  in  the  year  1817  or  181,8,  and  shortly  after  saw 
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the  dam  and  sills  aforesaid;  that  the^d  timber  was  mostly  destroyed 
by  fire.    And  by  the  record  we  are  left  to  conclude  that  these  works 
were  made  by  Eingsley,  without  any,  even  probable  pro6f  that  he 
had  at  anytime  taken  possession  of  the  land.     We  cannot  do  Ira; 
and  if  we  coul^  it  would  be  deemed  by  us  no  compliance  with  the 
condition  contained  in  the  governor's  decree  or  concession  in  his 
favour,  as  the*  work  i^as  discontinued  for  an  insufficient  cause,. that 
was,  the  disturbed  and  dangerous  condition  of  the  country.    .All  the 
witnesses  con<^ur  in  stating  there  wai^  no  more  danger  after  the  ap- 
pellee petitioned  for  tiie  land,  than  there  had  been  before  and  at  th^ 
titae  of  his  application.     The  appellee  then  cannot  be  permitted  to 
i^rge  as  an  excuse,  in  fact  or  in  law,  (or  not  complying  with  his  un- 
dertaking, a  danger  which  applies  as  forcibly  to  repudiate  the  Sin- 
cerity oif  his  intention  to  build  a  mill  when  he  petitiQned  for  land  for 
that  purpose,  as  it  does  to  his  .inability  from  sucK  dapger  td  exe- 
cute it  afterwards.     Under  the  treaty^  it  is  true>  that  grants  of  land 
made  before  the  24th  January,  1818>  by  his  catholic  majesty,  or  by 
his  lawful  authorities,  stand  ratified  and  confirmed,  to  th€(  sanxe  ex- 
tent that  the  same  grants  would  be  valid,  if  Florida  had  remained 
under  the  dominion  of  Spain;  and  the  owners  of  conditional  grants, 
who  have  been  prevented,  by  the  circumstances  ,of  the  Spanish 
nation,  from  fulfilling  all  the  conditions  of  their  grapts,  have  time  by 
the  treaty  extended  to  them  to  complete  such  conditions.     That 
time,  it  was  determined  by  this  Court,  in  Arredondo's  <&se;  6  Peters^ 
748,  749j  began  to  run,  in  regard  to  individual  rights,  from  the  rati- 
fication of  the  treaty;  and  the  treaty  declares^  if  the  conditions  are  not 
complied  with  within  the  terms  limited  in  the  grants,  that  the  grants 
shall  be  null  and  void.     It  is  admitted,  that  in  the  construction  of 
this  aHicle  of  the  treaty  the  United  States  succeeds  to  all  those 
equitable  obligations  which  we  aire  to  suppose  would  have  influenced 
his  catholic  majesty  to  secure  to  his  subjects  their  property;  and 
which  would  have  been  applied  by  him  in  the  construction  of  a 
conditional  grant  to  make  it  absolute.     And'  further,  in  the  construc- 
tion of  this  article  T)f  the  treaty,  it  must  be  conceded  that  the  United 
States  must  maintain  the  rights  of  prpperty  under  it,  by  applying 
the  lawd  and  customs  by  which  those  rights  were  secured  before 
Florida  was  ceded  or  by  which  an  ihtihoate  right  of  property  would, 
by  laws  and  customs,  have  been  adjudicated  by  Spanish  authority,  tQ 
have  become  a  perfect  right;  by  applying,  in  the  first  instance,  in 
such  cases,  as  was  said  in  Arredondo's  case,  the  principles  of  justice 
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according  to  the  rules  of  equity;  and  in  the  second,  all  those  laws 
and  customs  decisive  of  a  right  of  property,  whilst  the  party  claim- 
ing the  right  was  a  subject  of  Spain.  Test  then  the  case  before  us 
by  the  most  liberal  equity,  and  it  will  appear  that  the  claim  of  the 
appellee  cannot  be  sustained  by  any  effort  by  him  to  perform  the  con- 
dition of  the  governor's  grant;  either  before  the  ratification  of  the. 
treaty,  or  since.  Indeed,  in  the  last  amendment  of  his  petition,  in 
1835,  he  states  he  was  prevented  from  proceeding  to  the  further 
performance  of  the  condition  of  said  grant,  by  tiie  great  uncertainty 
in  which  his  tight  and  title  to  the  land  was  involved  by  the  cession. 

These  Florida  grants,  or  concessions  of  land  upon  condition,  have 
been  repeatedly  confir^ned  by  this  Court;  and  it  will  apply  the  prin- 
ciples of  its  adjudications  to  all  cases  of  a  like  kind.  It  will,  as  it 
has  done,  liberally  construe  a  performance  of  conditions  precedent 
or  subsequent,  in  such  grants.  It  has  not,  nor  will  it  apply  in  the 
construction  of  such  conditions  in  such  cases,  the  rules  of  the  com- 
mon law.  But  this  Court  cannot  say  a  condition  wholly  unper- 
formed, without  strong  proof  of  sufficient  cause  to  prevent  it,  does  not 
defeat  all  right  of  property  in  kind,  under  such  a  decree  as  the  ap- 
pellee in  this  case  makes  the  foundation  of  his  claim. 

Arredondo's  grant,  confirmed  by  this  Court,  6  Peters,. was  a  clear 
case  of  a  graiit  in  fee  for  past  services  and  commendable  loyalty  to 
his  sovereign,  with  a  condition  subsequent,  of  a  nature  the  perform- 
ance of  which  must  have  been  a  matter  of  indifference  as  well  to 
the  king  of  Spain  as  to  the  United  States,  after  a  cession  of  Florida 
was  made.  The  condition  was,  that  the  grantees  should  establish  on. 
the  land  two  hundred  Spanish  families,  and  that  they  were  to  begin 
to  carry  into  effect  the  establishment  within  three  years  froni  the 
date  of  the  grant:  and  there  was  no  time  limited  for  its  completion. 
This  Court  said,  in  that  case,  6  Peters,  745':  ^^From  the  evidence 
returned  with  the  record,  we  are  abundantly  satisfied  that  the  es- 
tablishment was  commenced  within  the  time  required,  (^which  ap- 
pears to  have  been  extended  for  one  year  beyond  that  limited  in  the 
grant;)  and  jn  a  manner  which,  considering  the  state  of  that  coun- 
try, as  appears  by  the  evidence,  we  must  consider  as  a  performance 
of  that  part  of  the  condition.'' 

The  case  of  Segui,  10  Peters,  306,  was  a  grant  in  consideration  of 
services  to  the  Spanish  government,  and  for  erecting  machinery  for 
the  purpose  of  sawing  timber.  That  grant  was  confirmed  by  this 
Court,,  upon  the  ground  that  the  governor  considered  the  services^ 
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of  Septi  a  su£Bcient  consideraiipn,  and  made  the^  grant  abaoluter 
Seton'a  eaae^  9  Peters,  311,  w'aa  a  decree  or  permission  of  the  go- 
yeFQor,  in  all -particulars  like  that  now  before  us;  and  Setoyo's  rig^t 
to  the  survey  which  has  been  mad^,  and  to  the  equivalent  quantity 
to  make  up  the  extent  of  the  original  concession,  was  confirmed  by 
JiiiB  Couit;,  upon  the  positive  proof  that  Setpn  had  built  his  mill  in  a 
ye^  after  the  date  of  the  decree  upon  which  he  claimed.  Sibbald's 
case,  9  Peters,  313,  another  like  Seton's  and  that  before  the  Court, 
were  confirmed  by  this  Court,  upon  the  ground  that  Sibbald  had  per- 
formed  th'e;condition  according  to  the  rules  of  equity  which  govern 
these  eases.  Sibbald,  in  good  faith,  an4  within  a  reasonable  time 
af^r  the  decree  in  his  favour,  began  to  build  his  mill;. expended  five 
thoustod  dollars  towards  it;  had  bis  horses  and  negroes  stolen  while 
the  mill  was  biuitding;  his  mill-^dam  carried  away  by  a  freshet,  in  the 
absence  of  his  millwright,  who  was  in  purjsuit  of  the  stolen  property; 
rebuilt  his  mill  in  1827,.  which  was  dest;!oyed  by  fire  the  same  year; 
and  the  year  after,  built  agaiii  another  mill  of  twenty  hoirse  power, 
which  could  saw  twenty  thousand  feet  of  lumber  a  day. 

It  remains  only  for  us  to  say  a  word  concerning. the  Ij^ws  ^nd  cu«- 
toms  of  Spain,  supposed  by  the  learned  Judge  in  the  court  below, 
•i|pplicable  to  the  confirmation  of  this  claim  under  thife  treaty.  The  . 
face  that  no  Instance  is  known  of  land  so  decreed  having  reverted  to 
the  class  of  public  lands,  for  the  non-performance  of  the  condition^ 
does  hot  prove  a  custom;  unless  a  current  of  cases  can  be  shown  ii| 
which  claimants  have  held  the  land  without  performance^*  Besides, 
the  existence  of  any  such  custom  is  disproved  by  the  decree  for  the 
land  itself;  by  the- subsequent  decrees  of  the  Spanish  governor,  de- 
claring l9!nds  granted  upon  condition  would  be  null  and  void  within 
a  certain  time,  if  thiB  conditions  were. not  perforn^ed;  and  by  the 
^aty  itself,  which  stipulatessfor  the  performance  of  conditions  with- 
in terms  lifter  the  treaty  was  mad^,  contained  in  the.  grants  abd 
which  is  recognised  by  this  Court  by  its  deci.sibn,  that  the  time  gi^eo 
only  begins  to  run  jagainst  iodivi^ud  rights,  from  the  date  of  the 
ratification,/  As  to  the  laws  of  Spain,  supposed  to  aid  the  case,  we 
remark,  it  being  conceded  that  ^e  governor  had  authority  te  make 
grants  and  concessions,  and  to  give  permission  to  persons  to  enter 
upon  lands  upon  cpnditions;  nothing  less  than  a  law  dispensing  with 
the  performance  of  them,  or  a  release  of  the  performance  of  them  by 
tbe  governor,  sanctioned  by  the  general  royal  authority  under /whicH 
be  acted;  or  a  release,  by  royal  authority,  after  grants  were  made  g^ 
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neral  in  its  application,  or  applicable  to  sonie  particular  case  or  class 
of  cases,  can  be  lidmitted,  proprio  vigpre,  as  a  release  of  the  obliga- 
tions upoii  grantees  to  perform -the  conditions  of  these  grants.^  It  is 
not  pretended  that  any  such law  or  release  exist?. 

Mr.  Justice  Baldwin  dissented. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  superior  court  for  the  eastern  district  of  Florida;  and  wa9 
argued  by  counsel.  On  consideration  wherqof,  it  is  ^he  .opinion  of 
this  Court,  that  the  petitioi^er  having  failed  to  fulfil  the  condition  of 
the  grarit,  that  the  said  grant  or  concession .  is  null  and  void^  aqd 
that  the  said  petitioner  has  no  right  or  title  to  the  land.  Whereupon, 
it  is  now  here  decreed  and  ordered  by  this  Cojurt,  that  the  decree  of 
the  said  superior  court  in  this  causi  be,  and  the  same  is  hereby  re^ 
versed  and  annulled;  and  that  this  cause  be,  and  the  sateie^is  hereby 
.remanded  to  the  said  superior  court,  with  .directions  to  enter  a  decree 
in  conformity  to  the  opinion  of  this  Court 
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Ex  PABTE'  Cbablss  F.  Sib^ald,  appsllbb  t.  Ths  United 
States,  apfei^lants. 

On  an  Appeil  from  tha  ti^Mrior  court  of  Eis^  Florida  by  the  United  StaCea,  tlie  df- 
eree  of  the  coart  of  Eaat  Florida  was  in  part  affirmed ;  the  title  of  Sibbald,  the 
appellee,. to  whom  the  grant  of  land  had  been  made  by  the  Spanish  governoTi  be- 
fore the  e^saion  of 'Florida,  having  been  deemed  valrd  by  the  dnpretoe  Court.  Hie 
decree  of  the  Supreme  Court  direeted  the  surveyor  pt  public  lands  in  JSast  Ho- 
nda to  do  all  thinga  enjoined  on  him  by  law,  in  relation  to  the  lands  in  the  sunreya 
made  for  the  grantee.  The  case  was  renlanded  to  the  superior  court  of  East 
Florida,  for  the  ezecuticn  of  this  decree.  The  mandate  of  the  Supreme  Court  for 
tho  execqtion  of  'the  decrte  of  the  Supreme  Court,  waa  directed  to  the  superior 
eoqrt.of  ^^t  ^Florida;  and  the  surveyor  of  public  lands. would  not  make  the  snr- 
Teys  of  the  lands  in  the  grant,  according  to  ths  decision  of  the  Court,  the  mandate 
not  haying  been  issued  to  him*  A  petition  was  presented  to  the  Court  by  Sibbald, 
stating  these  facta,  and  asking  the  Court  to  order  that  a  mandate  be  made  out,  di*- 
reotlng  the  sorreyovofpublic 'lands  to  do  all  required  of  him  in  relation  to  the 
anrveys  of  |he  lands  ^,  the  grantee,  in  conformity  with  the  decree  of  the  Omrt: 
and  also  to  the  sup'srior  court  ef  East  Florida,  directing  the  court  to  cause  further 
to  be  done  therein  what  of  right  and  according  to  law  and  justice,  and  in  confonni^ 
tf  to  the  decree  of  the  Court,  ought  U}  be  done.  By  the  Couii— Had  it  appearad', 
diat  a  mandate  more  special  than  the  one  which  was  sent  would  have  been  naeee- 
auy,  it  would  have  been  ordered.  The  Court  is  bound  to  grant  a  mandate 
which  will  suit  Che  ease;  The  mai^date  which  is  annexed  to  the  petition,  waa  le- 
aned by  the  clerk,  directed  on^y  to  the*  c6urt  b^low,  and  no  direction  is  given  to 
the  surveyor.  It  is,  therefore,  no  execution  of  the  final  decree'  of  the  Supreme 
Gouit;  and  aa  it  remains  unexecuted,  it  is  not  too  late  to  have  it  done;  and  re- 
quirea  no  new  order  or  decree  in  any  way  modifying  that  which  has  been  rendered. 
The  plerk  waa  ordered  tp  make  out  a  certificate  of  the  final  decree  of  the  Court  be- 
fore rendered ;  and  also  a  mandate  according  to  such  final  decree,  the  opiniikn  of 
the  Court  in  the  case,  and  on  the  petition. 

Appellate  power  is  exercised  over  the  proceedings  of  inferior  courts,  not  on  those  of 
the  appellate  courts.  The  superior  court  have  no  power  to  review  t)ieir  deciaiona, 
whether  in  a  caae  at  law  or  e<|uity.  A  final  decree  in  Chancery  is  aa  conclusive  aa  a 
judgment  at  law.  fioth  are  conduaive  on  the  rights  of  the  partiea  thereby  adjudi- 
cated. No  principle  is  better  settled,  or  of  more  universal  application,  that  no 
court  can  reverse  or  a^nul  its  own  final  decrees  or  judgments  for  errors  of  fact  or 
li|w  after  the  term  in  which  they  have  been  rendered,  unless  for  clerical  miatakee; 
oi  to  reinstate  a  cause,  dismiss^  by  mistake :  from  which  it  follows,  that  no  change 
or  modification  can  be  n^de  which  may  substantially  vary  or  aflbct  it,  in  any  ma- 
terial thing.  Bills  of  review  in  cases  of  equity,  and  writs  of  error,  coram  vobis, 
at  law,  are  exceptions. 

When  the  Supreme  Court  have  executed  fheir  power  in  a  case  befinv  them,  and 
their  final  decree  or  judgment  requires  some  further  act  to  be  done,  it  cannot  issoe 
an  execution,  but  will  send  a  special  mandate  to  the  court  below  to  award  it. 
Whatever  was  before  the  Court  and  is  disposed  of,  is  considered  finally  settled. 
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The  inferior  court  ii  boaod  by  the  decree,  as  the  law  of  the  ease;  and  mnet  cany 
it  into  ezecntion  according  to  the  mandate :  they  can  examine  it  for  no  other  pnr- 
poee  than  ezecntion ;  or  give  any  other  qr  further  relief;  or  review  it  upon  any 
matter  decided  on  appeal,  for  error  apparent  >  or  intormeddie  with  it  further  than  to 
■ettle  BO  muc6  at  has  been  remanded. 

After  a  mandate,  no  rehearing  will  be  granted :  and  on  a  subsequent  appeal,  nothing 
10  brought  up  but  the  proceeding  subsequent  to  the  mandate. 

If  the  special  mandate  directed  by  the  24th  section  of  the  judiciary  act  is  not  obeyed, 
then  the  general  power  given  to  "  all  the  courts  of  the  United  Stetes  to  issue  any 
writs  which  are  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law,^'  by  the  14th  section  of  the  judiciary 
act,  fiiirly  arisesj  and  a  mandamus  or  other  appropriate  writ  will  go. 

Mr.  Clarke,  for  Mr.  Sibbald,  moved  to  reform  the  mandate  issued 
by  the  Court,  in  this  case/at  January  term,  1836^  so  as  to  conform 
the  same  to  the  opinion  given  by  the  Court  at  that  time;  or  to 
i88i:te  a  mandate  to  the  surveyor  general  of  the  district -of  East  Flo- 
rida, to'do  those  acts  and  things  which  he  is  commtoded  to  dp  by 
the  judgment  of  this  Court,  and  which  are  enjoined  on  him  by  law* 
He  cited  10  Peters,  313;  3  Storv's  Law*  IT.  &  1962;  9  Peters, 
171;  lOPetersrlOO. 

The  petition  on  which  the  motion  wad  made,  stated: 

That  at  January  term,  1836,  of  t)ie  Supreme  Court  of  the  United 
States,  the  case^.of  the  United  States,  appellants  v.  Charles  F.  Sib- 
bald, appellee,  was  argued  and  determined  ih  favoui^  of  said  Charles 
F.  Sibbald;  and  thereupon  the  following  decree  was  given,  to  wit:^ — 

^  On  consideration  whereof,  it  is  ordered,  adjudged,  and  decreed 
by  this  Court,  that  the  decree,  of  the  said  superior- court,  confirming 
the  title  of  the'  petitioner  to  the  ten  thousand  acres  on  Trout  creek, 
be,  and  the  same  is  hereby  affirjned;  and  that  the  residue  of  the  de- 
cree of  the  said  superior  court  be,  and  the  same  is  hereby  reversed 
and  annulled.  And  this  Court,  preceeding  to  render  such  decree  as 
the  said  superior  court  ought  to  have  rendered,  doth  order,  adjudge, 
and  decree,  that  the  claim  of  the  petitioner  to  the  land 'embraced  in 
the  surveys  of  four  thousand  acres,  and  of  two  thousand  acres,  as  re- 
turned with  and  contained  in  the  record,  is  valid;  and  that  the  same 
be,  and  is  hereby  confirmed.  And  it  is  further  ordered,  adjudged, 
and  decreed  by  this  Court,  that  the  surveyor  of  public  lands  in  the 
eastern  district  of  Florida,  be,  and  he  is  hereby  directed  to  do,  and 
cause  to  be  done,  al^  the  acts  and  things  enjoined  on  him  by  law,  in 
relation  to  the  lands  within  said  survey.  And  that  the  said  cause  \e, 
Vol.  XII.— 3  Q 
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and  the  same  is  hereby  remanded  to  the  said  superior  courts  to  cause 
further  to  be  done  therein,  what  of  right,  and  according  to  law  and 
justice,  and  in  conformity  to  the  opinion  and  decree  of  this  Court, 
ought  Jo  be  done."     Vide  10  Peters,  324. 

Your  petitioner  further  represents,  that  he  made  application,  by 
his  solicitor,  to  said  superior  court  of  East  Florida,  to  execute  the 
mandate  aforesaid;  and  which  mandate  he  now  exhibits  iii  this  Court, 
together  with  the  opinion  of  the  judge  of  said  superior  court,  declin- 
ing to  execute  said  mandate,  a:ccording  to  the  requirements  of  your 
petitioner,  for  want  of  power  or  authority  under  said  mandate. 

Your  petitioner  further  represents,  that  by  the  opinion  and  judg- 
ment ot  this  honourable  Court,  he  considered  two  points  as  clearly 
settled,  to  wit:  first,  that  he  was  entitled  to  the  full  complement  of 
sixteen  thousand  acres,  acco -ding  to  his  original  grant  Secondly: 
That  he  had  an  inherent  privilege  to  direct  or  point  out  where  other 
locations  should  be  made,  in  case  the  survey  or  surveys  ma^  for 
him,  was  interfered  with  by  older  and  good  claims. 

Your  petitioner  further  represents,  that  after  said  mandati)  W9$ 
issued,  and  its  execution  demanded^  it  was  clearly  ascertained  that 
•there  were  divers  interferences  with  older  surveys,  so  as  to  preventi 
him  from  obtaining  his  full  amount  of  lands;  unless  the  deficiency 
were  made  up  to  him  by  other  locations,  to  be  pointed  out  tt  will 
be  seen  by  the  .opinion  of  the  judge  of  ^said  superior  coMrt,  that  he 
declined  so  to  direct  said  surveys,  according  to.  his  construction  of 
said  mandate. 

Your  petitioner  further  sets  forth,  that  in  the  decree  of  said  Courts 
the  surveyor  general  of  East  Florida  was:  ordered  and  directed  to  dp 
certain  acts,  and  make  the  surveys  therein  ordered;  but  that  no  such 
mandate  has  been  directed  to  said  surveyor.  He  therefore  pray» 
that  said  ndandate  may  be  issued,  in  such  terms  as  in  the  opinion  of 
the  Court  may  be  right  and 'proper. 

Your  petiUoner  therefore  humbly  prays  your  honourable  Court  to 
amend  the  error  in  said  mandate  as  to  conform  to  the  judgment  of  the 
court;  and  that  full  apd  complete  execution  thereof  may  be  had. 

The  petition  was  sworn  to  by  Charles  F.  Sibbald,  before  a  justice 
of  the  peace  of  the  county  of  Washington,  in  the  District  of  Colum? 
bia« 

On  the  7th  of  March,  1838,  the  counsel  for  the  petitioner  filed  the 
following  siippliemental  petjtion. 
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The  supplettiental  petition  of  said  Charlear  F.  Sibba^d,  respectfully 
'  represefits: 

That  by  reference  to  the  judgment  of  thje  Court,  as  set  forth  in  10 
Peters,  S24f  it  was  ^^  ordered,  adjudged,  and  decreed,  that  the  sur- 
veyor of  public  lands  in  the  eastern  district  of  Florida,  be,  and  he  is 
hereby  directed  to  do,  and  cause  to  be  done,  all  the  acts  and  things 
enjoined  on  him  by  law,  in  rels^tion  to  the  lands  withii)  said  suryey/^ 
And  it  was  further  ordered,  adjudged,  and  decreed:  ^^That  the  said 
cause.be,  and  the  some  is  hereby  remanded  to  the  said  superior  court, 
to  cause  further  to  be'  done  therein,  what  of  right,  and  according  to 
law  and  justice,  and  in  conformity  to  the  opinion,  and  decree  of  this 
Court,  ought  to  be  done." 

Your  petitioner  respectfully  represents,  that  by  the  said  judgment 
and'  decree,  certain  duties  were  imposed  ,upOn  the  surveyor  of  the 
public  lands,  as  well  as  upon  the  said  superior  court;  but  that  the 
mandate  of  this  Court  as  made  out  by  the  clei^,  is  made  to  the  judge 
of  the  superior  court  only,  and  none  is  directed  to  said  surveyor; 
which  your  petitioner  considers  not  to  be  an  execution  of,  ot(  in  con- 
formity with  the  judgment  of  this  Court 

'^  Thejiuties  of  a  surveyor  are  prescribed  by  the  6th  and  1(1  th  sees, 
of  the  act  of  congress  of  1834,  3  Story,  1962.  And  hy  afn  act  of 
23d  May,  1828,  are  made  applicable  to  cases  in  Florida.  4  Story, 
2126,  sec  6;  and  6  Laws  U.  S.  68,  sec  6. 

The  duties  of  the- judge  of  the  superior  eourt  are  defined  by  the 
1st  sec  of  said  act  of  1824,  3  Story,  1960. 

Your  petitioner,  therefore,  respectfully  prays  that  the  mandate  of 
the  Court  as  rendered,  be  made  out  by  the  clerk  in  conformity  to  the 
judgment  of  the  Court,  and  that  it  be  so  done  as  to  direct  the  said 
surveyor,  by  a  mandate  tc  him,  to  do,  or  cause  to  be  done,  all  the 
acts  and  things  ei^'oined  on  him  by  law,  in  relation  to  the  lands 
within  said  surveys.  And  also  to  direct  the  mandate  to  the  superior 
court,  to  cause  further  to  be  done  therein  what  of  right,  and  accord- 
ing tp  law  and  justice,  and  in  conforipity  to  the  opinion  and  decree 
of  this  Court,  ought  to  be  done. 

Mr.  Justice  Baldwin  delivered  the  opinion  of  the  Court: 
The  matter  of  the  original  and  supplemental  petition  of  the  party 
is  founded^on  a  final  decree  of  this  Court  in  the  case  of  the  United 
States  V.  Charles  F.  Sibbald,  which  is  reported  in  the  10th  vol.  Pe- 
ters' Reports  at  large,  in  p.  313,  325;  in  which  latter  page  will  be 
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found  the  final  decree  and  mandate  therein  made;  the  substance 
whereof  fs  fully  set  out  in  the  petitions  now  before  us. 

Before  we  proceed  to  consider  the  matter  presented  by  these  pe- 
titiors,  w^  think  proper  to  state  our  settled  opinion  of  the  course 
which  is  prescribed  by  the  law  for  this  Court  to  take,  after  its  final 
action  upon  a  case  brought. within  its  appellate  jurisdiction;  as  well 
as  that  which  the  court,  whose  final  decree  or  judgment  has  been  thus 
verified,  ought  to  take. 

Appellate  power  is  exercised  over  the  proceedings  of  inferior 
courts,  not  on  those  of  the  appellate  court  The  Supreme  Court 
have  no  power  to  review  their  decisions,  whether  in  a  case  at  law  or 
in  equity.  A  final  decree  in  chancery  is  as  conclusive  as  a  judgment 
at  law.  1  Wheat  355;  6  Wheat  113,  116.  Both  are  conclusive  on 
the  rights  of  the  parties  thereby  adjudicated. 

No  principle  is  better  settled,  or  of  more  universal  application, 
than  that  no  court,  ean  reverse  or  annul  its  own  final  decrees  or  judg- 
ments, for  errors  of  fact  or  law,  after  the  term  in  which  they  have 
been  rendered,  unless  for  clerical  mistakes;  3  Wheat  591 ;  3  Peters^ 
431:  or  to  reinstate  a  eause  dismissed  by  mistake,  12  Wheat  10: 
from  whfch  it  follows,  that  no  change  or  modification  can  be  made, 
which  may  substantially  vary  or  afiect  it  in  any  material  thing. 
Bills  of  review,  in  cases  in  equity,  and  writs  of  error,  coram  vobis,  at 
law;  are  exceptions  which  cannot  afiect  the  present  motion. 

When  the  Supreme  Court  have  executed  their  power  in  a  cause 
before  them,  «nd  their  final  decree  or  judgment  requires  some  fur- 
ther act  to  be  done,  it  cannot  issue  an  execution,  but  shall  send  a 
special  mandate  to  the  court,  below  to  award  it  24  seet  Judiciary 
Act,  1  Story's  Laws,  61.  Whatever  was^  before  the  Court,  and  is 
disposed  of.  Is  considered  as  finally  settled.  The  inferior  court  is 
bound  by  th^  decree  as  the  law  of  the  case;  and  must  carry  it  into 
execution,  according  to  the  niandate.  They  cannot  vary  it,  or  ex- 
amine it  for  any  other  purpose  than  execution;  or  give  any  other  or 
further  relief;  or  review  it  upon  any  matter  decided  on  appeal  for 
error  apparent;  or  intermeddle  with  it,  further  than  to  settle  so  much 
is  has  been  remanded.  1  S.  C.  194,  197;  1  H.  &  M.  557;  3  Menifl 
228.  After  a  mandate,  no  rehearing  will  be  granted.  It  is  never 
done  in  the  House  of  Lords;  3  Dow.  P.  C.  157:  and  on  a  subsequent 
appeal,  nothing  is  brought  up,  but  the  proceeding  subsequent  to  the 
mandate.  5  Cranch,  316;  7  Wheat  58y  59;  10  Wheat  ^3. 
If  the  special  mandate  directed  by  the  24th  section,  is  not  obeyed 
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or  executed,  then  the  general  power  given  to  ^^  all  the  courts  of  the 
United  States  to  issue  any  writs  which  are  necessary  for  tb^s;  exer- 
cise of  their  respective  jurisdictions,  and  agreeable  to  the  principles 
and  usages  of  law;"  by  the  14th  section  of  the  judiciary  act;  fairly 
arises,  and  a  mandamus,  or  other  appropriate  writ  will  go.  1 
Story,  59. 

In  the  original  cause,  the  now  petitioner  claimed  sixteen  thousand 
acres  of  land,  which  had  been  surveyed  in  three  tracts  of  ten,  four, 
and  two  thousand  acres.  The  court  below  confirmed  his  title  to 
the  tract  of  ten  .thousand  acres,  surveyed  at  the  place  called  for  in 
the  grant;  but  rejected  his  claim  to  the  two  others,  surveyed  else* 
where,  by  their  final  decree,  which  concluded  thus:  ^  And  it  is  fur- 
ther ordered,  adjudged  and  decreed^  that  the  said  claimant  have 
leave  to  survey  the  whole  number  of  acres  clilled  for  in  his  grant,  i^t 
the  place  designated  in  the  same;  provided  vacant  lands  of  sufficient 
extent  may  be  obtained  at  that  place." 

The  effect  of  this  decree  was  to  confirm  the  title  to  the  whole 
quantity  of  sixteen  thousand  acres  called  for  in  the  grant,  if  so  much 
could  be  found  vacant  at  the  place  called  for;  but  to  prohibit  the  sur- 
vey of  the  deficiency  at  any  other  than  the  place  designated;  whereby 
the  claim  was  reduced  to  ten  thousand  acres. 

On  an  appeal  to  this  Court,  the  petitioner's  claim  was  confirmed 
to  its  full  extent  of  sixteen  thousand  acres,  according  to  the  three 
separate  surveys  in  the  record;  the  decree  below  was  affirmed  as 
to  the  ten  thousand,  and  reversed  as  to  the  two  other  surveys  of  four 
and  two  thousand  acres  respectively;  and  a  mandate  ordered  accord- 
ingly. 

In  order  to  ascertain  the  true  intention  of  the  decree  of  confirma- 
tion, and  consequently  of  the  mandate,  and  its  effect;  that  part  of  the 
decree  below  which  was  affirmed,  must  be  taken  in  connection  with 
the  petitioner's  title,  and  the  construction  of  it  by  this  Court  Both 
courts  confirmed  the  title  to  the  whole  quantity  claimed:  the  differ* 
ence  between  them  was  as  to  the  two  small  surveys,  which  the  court 
below  rejected  on  their  (Construction  of  the  grant:  being  of  opinion, 
that  by  its  terms,  the  whole  quantity  must  be  surveyed  in  one  place. 
This  Court,  construing  the  grant  differently,  held,  that  by  its  terms, 
it  authorized  surveys  at  places  other  than  the  one  described;  and  that 
after  surveying  all  that  was  vacant  there,  the  quantity  found  defi- 
cient might  be  surveyed  where  the  grantee  designated.  This  was 
done,  as  appeared  by  the  evidence;  surveys  were  made  by  the  proper 
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officers,  and  without  objeftions  by  the  Spanish  govemorr  These 
were  the  surveys  confirmed  by  this  Court,  at  the  place  re&iired  to 
in  the  plots  in  the  record.  Vide  10  Peters,  333,  324.  There  can, 
therefore,  be  no  difficulty  in  understanding  the  mandate  in  this  re- 
spect  It  gives  to  the  survejTs  of  four  and  two  thousand  acres,  the 
same  validity  as  if  they  bad  been  made  for  the  land  specified  in  the 
grant;  as  the '^  equivalen  f^  of  what  could  not  be  found  vacant  ttt  the 
place  called  for  in  the  gi;ant  In  the  decree  of  the  court  below,  the 
proviso,  if  vacant  lands,  of  sufficiept  extent  can  be  obtained  at  that 
place ;/  pnust  be  referred  to  the*  decree  of  this  Court  affirming  that 
part  of  the  decree,  in  conformity  with  the  opinion,  as  to  the  '^  equi- 
valent,'' for  such  portion  of  the  whole  quantity  as  was  hot  open  to  \ 
appropriation  when  the  ten  thousand  acres  were  surveyed. 

To  niake  up  such  ^^  equivalenty^  consistently  with  the  declared 
opinion  of  the  Court,  the  party  must  have  the  right  of  filling  up  his 
claim  in  some  mode,  or  he  will  obtain  a  less  quantity  than  has  been 
.confirmed  to  him  by  our  final  decree;  which  the  law  declares  shall 
be'  final  and  conclusive  between  the  parties,  who  were  the  United 
States  and  the  petitioner.  3  Story  L.  1961.  The  latter  most,  there- 
fore, hate. his  sixteen  thousand  acres  somewhere. 

By  the  eleventh  section  of  the  act'of  1824,  pi'ovision  is  made  for 
the  case;  in  enacting,  ^^  That  if  in  any  case  it  should  so  happen^ 
that  the  lands,  tenements  or  hereditaments,  decreed  to  any  claimant 
under  the  provisions  of  this  act,  shall  have  been  sold  by  the  United 
States,  or  otherwise  disposed  of^  or  if  the  same  shall  not  have  been 
heretofore  located;  in  esjich  and  every  such  case  the  party  may  enter 
the  like  quantity,''  &c.  &c.  3  Story,  1963.  This  section  applies 
to  each  of  the  three  surveys,  provided  that  eith^  comes  within  its 
f^rbvisions,  by  its  appearing  that  any  part  thereof  cannot  be  6li>tained 
pursuant  to  our  decree: 

By  the  sixth  section  of  the  same  act,  the  duties  to  be  performed 
after  a  final  decision  in  favour  of  the  claimant,  are' pi*escribed^  the 
clerk  of  this  Court  is  to  give  a  copy  of  the  decree  under  the  seal  of 
the  Court  to  the  party,  who'  shall  deliver  it  to  the  surveyor  of  the 
litate  or  territory,  who  shall  cause  the  land  to  be  surveyed,  and  a 
plot  thereof  to  be  made  out  and  returned  to  the  land  office;  wjiich 
diall  entitle  the  party  to  a  patent  3  Story,  1962.  This  section  ap-^ 
plies  to  confirmations,  where  there  is  no  interfering  claim,  so  that 
nothing  remains  to  be  done  by  the  court  below ;  but  when  the  case 
comes  under  the  eleventh  section,  then  the  tiurveyor^  and  the  court 
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below  must  both  act:  the  one  to  ascertain  what  portion  of  either  of 
the  confirmed  survey  conies  within  its  provisions;  and  the  other  to 
decidie  on  the  return  of  the  surveyor,  how  much  land,  if  any,  is  to 
be  entered  at  the  proper  land  office.  In  such  cases,  the  court  below 
acts  under  our  mandate  to  execute  our  decree  on  those  matters 
which  remained  for  their  future  action;  which  is  to  be  done  in  the 
same  manner,  por  tanto,  as  when  ;the  \/i^hole  case  was  originally  be- 
fore it,  in  the  first  instance;  according  to  the  provisions  of  the  first 
section  of  the  act,  with  this  exception;  that  they  ca'nnot  act  on  any 
question  of  the  title  of  the  party  to  the  full  quantity  confirmed,  6r 
decide  against  tlie  validity  of  the  surveys  which  have  been  confirmed 
by  this  Court>  So  far  as  oUr  final  decree  goes,  it  must  be  taken  to 
be  conclusive. 

On  receiving  the  mandate,  the  cbjiirt  below  must  ^^  determine  all 
questions  arising  (in  its  execution)  in  relation  to  the  extent,  locality, 
and  boundaries  of  the  said  claim,  or  other  matters  connected  therer 
with,  fit  and  proper  to  be  heard  and  determined;  and  may,  at  dis- 
cretiop,  order  disputed  facts  to  be  found  by  a  jury;  and  otherwise 
proceed  as  directed  in  that  section."  3  Story,  1961.  By  this  refer- 
ence, to  the  law  the  meaning  of  the  mandate  of  thiis  Court  directed 
to  the  surveyor,  commanding  him  to  do  and  perform  the  acts  en- 
jpined  on  him  by  law;  and  to  the  court  below,  ^^to  cause  further  to 
he  done  therein,  what  of  right,  according  to  law  and  justice,  in  con- 
formity to  the  opiniondjid  decree  of  this  Court,  ought  to  be  done;" 
[i»  evident] 

In  Mitchell  v.  The  United  States,  where  the  Court  apprehended 
that  some  difficulty  might  occur,  a  special  mandate  was  made  out 
OB  great  deliberation.  9  Peters,  761-2.  In  the  United  States  v. 
Soulard,  one  was  made  to  meet  the  case,  10  Peters,  105-6:  and  had 
it  appeared  from  the  record,  in  the  case  between  the  United  States 
and  the  petitioner^  that  a  mandate  more  special  than  the  one  made 
but  would  have  been  necessary,  it  would  have  been  done.  The  one 
ordered  is,  in  substance,  the  same  as  those;  and  with  the  references 
now  made,  will. meet  the  prayer  of  the  petition,  which  we  feel  boimd 
to  grant,  for  the  reasons  set  forth.  The  mandate  which  is  annexed 
to  the  petition,  was  issued  by  the  clerk,  directed  only  to  the  court 
below,  and  no  direction  is  given  to  the  surveyor;  it  is  therefore  no 
execution  of  our  final  decree:  and  as  it  thus  remains  unexecuted,  it 
is  not  too  late  to^  have  it  done,  and  requires  no  new  prder  or  decree, 
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in  any  way  modifying  that. which  has  been  rendered  in  the  reported 
case. 

It  is  therelore  ordered^  that  the  cl^rk  of  this  Court  make  out  a 
certificate  of  the  final  decree  heretofore  rendered  in  the  case  of  the 
United  States  v.  Sibbald;  and  also  a  mandate  according  to  such  final 
decree,  the  opinion  of  the  Court  in  that  case,  and  on  these  petitions. 


Oh  consideration  of  the  motion  made. in  tins  cause  by  Mr.  Clarke, 
of  counsel  for  the  appellant,  on  a  prior  day  of  the  present  t^rm  of 
this  Court,  to  wit,  on  Saturday,  the  10th  day  of  February,  A.  D. 
1838,  and  of  the  arguments  of  counsel  thereupon  had,  it  is  now  here 
considered,  ordered  and  adjudged  by  this  Court,  that  the  clerk. of 
this  Court  make  out  a  certificate  of  the  final  decree  heretofore  ren- 
dered in  the  case  of  the  United  States  y.  Sibbald;  and  also  a  man^ 
date  according  to  such  final  decre^,  the  opinion  of  the  CiJffTt  in  that 
case,  .and  oh  this  petition. 
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James  M.  Reti^olbs,  John  B.  Btrne  akb  William  Fa  arid  ay, 

MERCHANTS,  TRADING  UNDER  THE  FIRM  OF  REYNOLDS,  ByR1B7E  & 

Co.  Y.  James  S.  DotroLASSy  Thomas  6.  Singleton  and  Thomas 
Going. 

Commercial  guarantj. '  The  rule  b  well  aettled,  that  the  guarantor  of  a  promisaorj 
note,  whose  name  doee  hot  appear  on  the-note,  is  bound  without  Botice,  where  jthe 
maker  of  the  note  was  ioaolvant  at  its  maturity;  unless  he  can  show  Hb  has  sus- 
tained some  prejudice  bj  want  of  notice  of  «  demand  on  the  maker  of  the  note 
and  notice  of  non-payment. 

If  Che  guarantor' could  prove  he  had  suffered  damage  by  the  neglect  to  make  the  de- 
mand on  the  maker  of  the.  note,  and  to  give  notice,  he  could  only  be  discharged  to 
the  extent  of  the  damage  sustained. 

In  order  to  enable  the  party  claiming  under  a  guaranty,  to  recover  from  the  guaran- 
tor  by  a  'letter  of  credit,  he  must  prove  that  notice  of  its  acceptance  had  been 
given  in  a  reasonable  time  after  the  letter  of  credit  had  beei»  accepted.  This  no- 
tice need  not  be  proved  to  have  been  given  in  writing,  or  in  any  particular  form.; 
but  may  be  inferred  by  the  jury  from  facts  and  circumstances  which  shall  war- 
rant such  inference. 

A  recognition  of  the  parties  to  a.  letter  of  credit  of  their  obligation  to  pay  as 
guarantors  under  a  supposed  liability,  which  did  not  arise  from  the  facts  of  the 
case,  and  of  which  facts  thoy  were  ignorant,  would  not  be  a  waiver  of  the  notice 
they  were  entitled  to  have  of  the  acceptance  of  their  guaranty. 

A  party  to  a  note  entitled  ■  to  notice,  may  waiive  the  notice  by  a  promise  to  see  it 
paid,  or  an  acknowledgment  that  it  must  be  pud;  or  a  promise  that  '<  he  will  set  - 
the  matter  to  rights  ;*'  or  by  a  qualified'  promise,  having  knowledge  of  thf  laches  of 
the  holder. 

A  promise  to  pay  a  debt  by  the  guarantprs,  qualified  with  a  condition  which  was 
rejected,  is  not  a  waiver  by  the  guarantor  of  ^ his  right  to  noticd  of  the  acceptance 
of  the  guaranty. 

When  the  party  ki  whose  favour  a  letter  of  credit  is  given  afterwards  beoomes  in- 
solvent, and  his  insolvency  is  known  to  the  guarantors;  it, is  not  necessary,  in  an 
action  on  the  letter  of  credit,  to  prove  that  a  demand  of  payment  was  made  on  the 
insolvent. 

IN'  error  to  the  distriet  court  of  the  United  States  for  the  district  of 
Mississippi. 

This  case  was  before  the  Court  at  January  term,  1839,  on  a  writ  of 
error  prosecuted  by' the  plaintiffs  in  the  court  below;  and  was  then  re- 
manded to  the  district  court  of  Mississippi,  witli  directions  to  issue  a 
venire  facias  de  novo,  7  Peters,  113,  The  facts  of  the  case  are  fully 
stated  in  the  case  reported  ^n  1833. 

The  plaintiffs  again  brought  up  the  case;  aiid  it  was  argued  by 
Vol-  XIL— 3  R  ^  . 
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[BeyAoldi  at  al.  t.'  DooglMt  at  al.] 
Mr.  Southard  for  the  plaiatiffs  in  eYnnv  &nd  by  I^r.  Jonea  for  the 
defendant 

Mr.  Justice  McLean  delivered  the  <ipinion  of  the  Court: 
This  case  is  brouj^ht  before  this  Court  by  a  writ  of  error  to  the 
district  court  of  Mississippi. 
The  action  is  founded  on  the  following  guaranty: 

Port  OOsonj  27th  December,  1827. 
Messrs.  Reynojids,  Byrne  &  Co. 

Genttemen,-— Our  friend,  Mr.  Chester  Haring,  to  assist  him  in  bu- 
siness, may  require  your  aid  from  time  to  time,  either  by  acceptances 
or  endorsement  of  his  paper,  or  advances  in  cash.  In  order  tc  save 
yea  from  hari^  in  so  doing,  we  do  hereby  bind  ourselves,  severally 
and  jointly^  to  be  responsible  to  yop,  at  any  time.,  for  a  sum  not  ex- 
ceeding eight  thousand  dollars,  should  the  said  Chester  Haring  fail  to 
do  so.  Your  obedient  servants, 

JAMES  S.  DOUGLASS, 
THOMAS  G.  SINGLETON, 
THOMAS  GOING. 

On  the  trial,  <the  plaintiffs  proved  that  they  treated  this  pape;r  as  a 
continuing  guaranty:^}  and  from  time  to  time,  on  the  £uth  of  it,  aic- 
cepted  drafts,  endoried  bills,  and  made  advances  of  money  at  the  re- 
quest of  Haring.  And  an  account  current  was  given  in  evidence 
itfiowing  a  balance  due  to  the  plaintiffs,  from  Chester  Haring,  on  the 
1st  of  July,  1828,  of  thirteen  thousand  Seven  hundred  and  two  ddllsirs 
and  seventy^thVee  cents;  on  Ist  of  January,  1829,  of  thirty-two  Aou«* 
sand  nine  hundred  and  twenty  doUkrs  fifty-seven  cents;  and  on  the 
1st  of  July  in  the  same  year,  of  twenty-five  thousand  one  hundred 
and  hine  dollars  and  fifty-seven  cents.  And'  eight  bills  of  exchange, 
drawn  by  Haring  on  the  plaintiffs,  amounting  to  eight  thousand  dol- 
lars, and  which  were  accepted  and  paid  by  them  in  the  year  1828; 
'were  also  given  in  evidence. 

On  the  first  of  May,  1829,  it  wasproved  that  Haring  executed  five 
proinissory  notes,  in  the  whole  amounting  to  twenty-five  thousand 
dollars,  which  were  endorsed  by  Daniel  GiSeenleaf,  and  also  by  the 
plaintiffii;  and  which  were  payable  in  the  months  of  November,  De- 
cember, January,  February  and  March,  succeeding;  the  proceeds  of 
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[Reyi^old*  st  «I.  t.  Donglan  et  «I.] 
«rhich  notesi  when  discounted,  were  to  bensredited  to  Haring  in  the 
gelieral  account 

On  the  11th  of  April,  1829,  Haring  sold  and  transferred  to  Danie} 
Greenleaf  his  ipercantile  establishment,  which  constituted  the  whole 
of  his  property;  and  in  August  or  September,  following,  he  died. 

At  the  time  this  transfer  was  made,  Grpenleaf  gave  »  bond  in  the 
penalty  of  thirty-two  thousand  dollars,  with  Thomas  G.  Singleton, 
one  of  the  guarantees  and  others  security,  conditioned  that  he  would 
faithfully  pay  the  debts  of  Haring,  as  therein  stated;  rand  especially 
after  paying  the  home  debts,, /^  that  he  should  pay  the  dum  of  eight 
thousand  dollars  to  the  securities  and  signers  of  a  letter  of  credit  to 
Reynolds,  Byrne  &  Co.,  in  favour  of  the  con'cei^  of  Chester  Haring, 
for  that  amount;  or  otherwise  relieve  and  exonerate  the  securities  and 
signers  to  said  letters  of  credit''  And  on  the  24th  of  December  Al- 
lowing, Daniel  Greenleaf . assigned  to  James  S.  Douglas^,  another  of 
the  guarantees,  by  deed  of  trust,  on  the  conditions  stated  therein, 
^  all  his  debts,  claims  and  demands,  either  at  law  or  in  equity  due^ 
or  to  become  due."  This  assignment  included  the  property,  &c.,  he 
received  from  Haring. 

Qne  of  the  witnesses  examined,  stated,  that  he  heard'  James  S. 
Douglass  and  Thomas  Going  say,  they  considered  the  above  assign* 
ments  would  indemnify  them  for  their  liability  under  the  guaranty. 

There  was  a  good  deal  of  evidence  in  the  case,  which,  in  consider- 
ing the  questions  of  law  on  tha  iiistructiops,  it  is  not  material  to 
tiOtice. 

Tl  *s  case  was  brought  before  this  Covirt  on  certaib  exceptions,  at 
the.  January  term,  1833;  ^t  which  time  the  following  points  were 
adjudged. 

1.  That  the  paper  in  question  was  a  continuing  guaranty,  and  w^ 
not  discharged  ^n  the  payment  of  advances,  acceptances  and  endorse- 
ments amounting  to  eight  thousand  dollars;  but  that  it  covered 
future  and  successive  advances,  acceptances  and  endorsements. 

'2.  That  to  entitle  the  plaintiffs  to  recover  on  the  guaranty,  they 
must  show,  that  within  a  reasonable. time  they  gave  notice  of  its 
acceptance. 

3.^  That  notice  of  the  future  and  successive  advances,  acceptances 
and  endorsements,  after  the  acceptance  of  the  guaranty,  was  npt 
necessary. 

4.  That  in  case  of  non-payment,  the  plaintiffs  were  required  to 
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[Reyiibldt  tot  al.  ▼.  DougltM  6t  al.] 
show  a  demand  of  Haring;  and^  witbin  a  reasonable  time,  a  notice  to 
the  'guarantees. 

After  the  evidence  was  closed,  the  plaintiffs  moved  the  coart  to 
instruct  the  jury, "  if  they  believe  that  Chester  Haring  was  insolvent 
previous  to  the  maturity  of  any  of  the  five  promissory  nptes  drawn 
by  Chester  Haring,  dated  the  1st  May,  1829;  and  that  these  notes 
were  endorsed  upon  the  faith  of  the  letter  of  credit,  by  the  plaintifis; 
then  such  previous  insolvency  rendered  it  unnecessary  for  the  plain- 
tiffs to 'give  the  defendants,  as  guarantors,  notice  of  a  demand  upon 
and  refusal  by  Chester  Haring  to  pay  the  said  notes;  and  the  plain- 
tiffs are  entitled  to  recover.    But  the  court  refused  to  charge  as  re- 
quested; and  charged  the  jury,  that  the  insolvency  of  Chester  Haring 
could  be  proved  only- by  a  record  of  the  insolvency,  or  by  admission 
of  the  defendants,  and  not  by  common  rumor  or  hearsay  evidence." 
This  instruction  was  incautiously  drawn,  and  its  language  is  open 
to  criticism.     It  would  seem  at  the  first  view  to  place  the  right  of 
the  plaintiffs  to  recover,  on  the  fact  of  Haring's  insolvency.    This 
would  dispense  with  notice  of  the  acteptance  of  the  guaranty,  and 
with  all  evidence  of  advances  of  money  by  the  plaintiffs,  and  of 
acceptances  and  endorsements  under  it,  except  the  five  notes  referred 
to.     But  such  could  not  have  been  the  meaning  of  the  instruction,  as 
understood  by  the  counsel  concerned  in  the  case,  and  by  the  court 
Much  evidence  had  been  given  of  advances  of  ^loney,  of  acceptances 
and  of  endorsements  on  the  faith  of  the  guaranty;  and  alto  evi- 
dence qf  facts,  from  which  the  jury  might,  in  the  exercise  of  their 
discretion,  infer  a  notice  to  the  defendants  that  the  guaranty  had 
been  accepted.     In  tjie  view  of.  these  facts,  it  cannot  be  supposed 
th^t  the  plaintiffs  would  ask  the  court  to  instruct  the  jury  to  find  in 
their  favour;  aside  from  all  the  other  evidence  in  the  case;  if  the  in- 
solvency of  Haring  should  be  satisfactorily  established. 

The  instruction  was  undoubtedly  intended  to  cover  the  objection 
that  no  demand  had  been  made  of  Haring  on  his  failure  to  pay,  nor 
notice  given  to  the  defendants.  And  th&t  if  the  jury  should  find  the 
notes  referred  to  had  been  endorsed  on  the  faith  of  the  letter  of 
credit,  the  previous  insolvency  oP  Haring  rendered  notice  of  a  de- 
mand on  him  unnecessary;  and  consequently  the  want  of  this  notice 
constituted  no  objection  to  the  plaintiffs*  recovery.  That  the  court 
considered  the  instruction  in  this  light,  is  clear  from  the  qualification 
which  they  annexed  to  it.  By  charging  the  jury  that  the  insolvency 
of  Haring  could  be  proved  only  by  the  admission  of  the  defendants, 
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[Reynolds  et  al.  t.  DoaglaM  et  al.] 
Of  by  record  evidence,  the  court  seem  to  consider  if  the  fact  of  in- 
solvency were  legally  made  out,  demand  and  notice  were  unneces^ 
sary^ 

Although  the  objection  to  the  structure  of  the  prayer  is  not  with- 
out force,  yet  we  are  inclined  to  think  that  if  the  instruction  had  been 
given  in  the  terms  requested  by  the  plaintiffs,  Under  the  circum- 
stances, it  could  not  have  misled  the  jury.  They  could  not  have 
understood  the  instruction  as  laying  down  the  basis  of  a.  recovery, 
independent  of  all  other  evidence*  in  the  case. 

In  this  part  of  the  record,  the  question  is  fairly  raised  whether  the 
insolvency  of  Haring,  either  prior  to  or  at  the  time  of  jMiyment,  will 
excuse  the  plaintiffs  from  making  a  demand  on  him,  and  giving 
notice  to  the  guarantees. 

At  the  death  of  Haring,  the  notes  given  by  him  On  the  1st  May, 
1829,  and  endorsed  by  Greenleaf,  were  not  due.  And  these  promis- 
sory notes,  to  have  had  an  influence  in  the  case,  under  the  instruc- 
tion, must  have  been  endorsed  by  the  plaintiffs  on  the  faith  of  the 
guaranty. 

An  objection  is  made,  that  these  notes  greatly  exceed  in  amount 
the  guaranty;  and,  consequently,  that  they  could  not  have  been  en- 
dorsed on  the  credit  of  the  guarantees.  The  same  objection  is  urged 
against  the  various  balances,  which'  exceed  the  amount  of  the  gua- 
ranty as  stated  in  the  account  current  And  it  is  contended,  that  U) 
bind  the  guarantees,  the  ad vainces,  acceptances  and  endorsements^ 
although  made  at -successive  periods,  on  the  faith  of  the  guaranty, 
must  not  exceed  it  in  amount 

If  this  objection  were  well  founded,  it  could  not  affect  the  right  of 
the  plaintiffs.  They  have  brought  the'ir  action  on  the  guaranty,  and 
exhibit  eight  bills  of  exchange,  amounting  to  eight  thousand  dollars, 
-  ^  ich  they  aver  were  accepted  and  paid  by  them  on  the  faith  of  the 
guaranty. 

The  question  as  to  the  liability  of  the  guarantees,  unc^er  accept- 
ances and  endorsements,  for  a  sum  exceeding  eight  thousand  dollars^ 
does  not,  therefore,  arise  in  this  case;  and  it  is  unnecessary  to  con- 
sider it  The  advances  which  were  made  from  time  to  time,  and 
also  the  acceptances  and  endorsenients  on  the  credit  of  the  guaranty, 
go  to  show  how  it  was  considered  and  treated  by  the  plaintiffs.  And 
it  was  a  question  for  the' jury  to  determine,  whether  th?  advances, 
acceptances  and>ndorsements,  as  alleged  by  the  plaintiffs,  were  made 
under  the  guaranty. 
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[lUyikolds  et  fel.  T.  Doof liM  «t  ftlg 

If  fhe  insolyencyof  Haring  waa  a  maitotal  fkci  la  the  caae^  bow 
waa  it  to  be  j>roved? .  Coulj^  it  be  proved*  only  by  record  eyidenoe^ 
or  by  the  admiwons  of  the  defendantSi  aa  decided  by  the  diatrict 
court?  No  reason  is  perceived  for  thia  tule^  and  there  is  no  principle 
otiaw  that  auataina-it  The  insolyency  of  Haring  flihould  be  proved 
in  the  same  manner  aa  any  other  fact  in  the  caua^  Waa  he  without 
property,  and  unable  to  pay  the  demands  against  him?  There  can 
be  no  difficulty  in  ahowing  his  circumstances,  by  competent  proof 

But  does  the  insolvency  of  Karing,  if  it  b^  established,  excuse  the 
failure  to  make  a  dlimand  on  him  at  the  maturity  of  hia  notes;  and 
to  giv^  notice  to  the.  guarantees. 

It.  the  case  of  Gibba  v.  Cannop,  9  Sergt  &  Rawle,  198,  it  waos 
held,  that  on  a  guaranty  of  a'  promissory  note,  drawn  and  endol*sed 
by  othera,  if  the  dra^^er  and  endorser  are  insolvent  when  the  note 
becomes  due,  this  would>  prima  facie,  be  evidence  that  the  guarantor 
waa  not  prejudiced;  and  therefore  the  giving,  him  notice  of  non-pay- 
ifk^tTity  is,  in  •euch  case,  dispensed  with*  .  And  in  the  ca^e  of  Halbrow 
V,  Wilkins,  1  Barn.  &  Cressw.  10,  the  court  say,uif  a  guarantor  of  a 
bill  be  informed,  before  it  ia  due,  of  the  insolvency  of  the  acceptors, 
and  that  the  plaintiff  looked,  to  him  for  payment;  it  is  not  oecess^ 
io  prove  pretentment  and  notice  of  non-payment 

In  the  case  of  Warrington  and  another  v.  Furbor  and  Warring- 
toi^  8  East,  24dj  lord  Ellenborough  says:  the  same  strictness  of 
proof  is  0ot  necessary  to  charge  the  guarantees,  as  would  have  been 
liecesaary  to.aup^)ort  an  action  upon  the  bill  itself,  where,  by. the  law 
merchant,  a  demand  upon  and  refusal  by  the  acceptors  must  have 
been  proved  in  order  to  charge  any  other  party  upon  the  bill;  iand 
this,  notwithstaaiding  the  bankruptcy  of  the  acceptora.  But  thia^ia 
not  necessary  to  charge  guarantees,  who  insure,  as  it  were,  the  sol- 
vency of  the  principals;  and^  therefore,  if  th^  latter  become  bank- 
mpt  and  notoriously  insolvent,,  it  is  the  sameaa  if  they  were  dead; 
«Dd  it  is  nugatory  to  go  through  the  cerempny  of  making  a  deniand 
opoB  them. 

Ml.  Juatrce  Lawrence,  in  the  s&me  case  says,  that^  although  proof 
of  a  demand  on  the  acceptors,  who  had  become  bankrupts,  was  not 
necessary  to  charge  the  guarantees;  yet  that  the  latter  were  not  pre- 
vented from  showing  that  they  ought  not  to  have  been  called  upon 
at  aU;  for  that  the  principal  debtora  could  have  paid  the  biH  if  de- 
manded of  them.  And  Mr.  Justice  Le  Blanc  also  says,  in  the  aame 
case,  there  is  no  need  of  the  saine  proof  to  charge  a  guarantee,  aa  to 
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[lUynoUb  at  al.  y.  Doaf  last  et  al.] 
charge  a  party  whose  name  is  upooi  the  bill  of  exchange;  for  it  is 
sufficient,  as  against  the  former,  to  show  that  the  holder  of  the  bill 
could  not  have  obtained  the  money  by  making  a  demand*  upon  the 
bill 

In  the  third  volume  of  his  Commentaries,  123,  Chancellor  Kent 
says,  it  has  been  ,held  that  the  guarantor  of  a  note  could  'be  discharged . 
by  the  laches  of  the  holder,  as  by  neglect  to  make  demand  of  pay- 
ment of  the  maker,  t^id  give  notice  of  non-payment  to  the  guarantor; 
prbyided  themakei*  was  solvent  when  the  note  fell  due,  and  became 
insolvent^afterwards.  The  rule  is  not  so  strict  as  in  the  case  of  mere 
negotiable  paper;  and  the  neglect  to  give  notice  must  have  produced 
some  loss  or  prejudice  to  the  guarantors 

The  same  principle  is  laid  down  in  the  following  cases:  FHillipsy. 
Astling,  2  Taunt  206;  Swinyard.  v.  Bowes,  5  :M.  &  S.  62;  Van 
Wert  V.  WooUey,  3  Barn.  &  Cressw.  439^ 

The  rule  is  well  settled  that  the  guarantee  of  a  ph>nii8SOi7'note, 
whose  name  dpes  not  appear  on  the  note,  is  bound  without  notice, 
^  where  the  maker  of  the  note  was  insolvent  at  its-maturity* '  That 
his  likbility  continue^,  unless  hp^n  show  he  has  sustained  somepre-^ 
judice  by  Want  of  notice  of  a  demand  on  the  maker  of  the  note,  and 
non-payment. 

In  the  case  before  us,  there  is  no  pretence  that  the  defendatits  have 
sqstained  anj;  injury  from  a  neglect  of  the  plaintiffs  to  make  a  de>. 
mand  on  Chester  Harihg  for  payment  of  the  balances  against  him^ 
in  the  account  current;  er  for  the  amount  paid  in  discharge  of  the^ 
eight  bills  of  exchange  referred  to  in  the  declaration. 

'  But  if  the  defendants-  could  prove  they  had  suffered  damage,  by 
the  neglfeCt  of  the  plaintiffs  to  ma^e  the  demand  and  give  notice,  ac^ 
cording  to  the  case  of  Vanwart  v.  WooUey,  3  Barn.  &  Cress.  439; 
they  could  only  be  discharged  to  the  extent  of  the  damage  sustained* 

As  before  remarked,  Haring  died  before  any  of  the  promissoify 
notes  dated  1st  May,  1829,  became  due;  and  .consequently,  no  de- 
.  mand  on  him  for  the  payment  of  these  notes  could  be  maae.  From 
the  facts  in  the  case,  it  appears  that  the,  defendants  resided  in  Port 
Gibson,  the  place  where  Haring  lived;  and  it  cannot  be  doubted  that 
they  had. knowledge  of  his  death.. 

From  these  considerations,  it  is  clear  that  the  district  court  erred 
in  refusing  to  give  the  first  instruction  asked  by  the  plaintiffs. 

The  plaintiffs  also  requested  the  court  to  charge  that  if  the'  jury 
believed  that  Chester  Haring  transferred  all  his  property  to  Daniel 
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Gree^nleaf,  on  the  11th  April,  1829,  and  that  Daniel  Greenleaf  at  that 
time  was  engaged  to  pay  all  the  debts  of  the  said  firm,  and  to  secure 
the  defendants  from  tfieir  liability  on  the  letter  of  guaranty;  and  that 
Daniel  Greenleaf,.  on  24th  December,  1829,  by  deed  of  trust  to  one 
of  the  defendants,  James  S.  Douglass,  transferred  claims  to  the 
amount  of  twenty-eight  or  nine  thousand  dollars,  to  secure  the  de- 
fendants for  their  liability  on  said  letter  of  credit;  then  it  is  not  ne- 
cessary for  the  plaintiffs  to  prove  that  the  defendants  were  luly 
notified  of  their  liability  on  said  letter  of  credit:  which  charge  the 
court  refused  to  give. 

The  facts,  hypothetically  stated  as  the  basis  of  this  instruction,  are 
such,  as  if  found  by  the  jury,  must  have  had  influence  on  their 
minds;  for  they  conduce  to  show  that  the  defendants  had  received 
knowledge  of  their  responsibility  under  the  letter  of  credit,  and  of 
the  circumstances  of  Haring.  But  as  the  instruction  does  not  neces- 
sarily imports  the  insolvency  of  Haring,  which,  or  his  death,  can 
alone  excuse  the  plaintiffs  from  making  a  demand  on  him,  and  giving 
notice  to  the  defendants  of  his  failure  to  pay;  the  court  did  iiot  err  in 
declining  to  give  the  instruction.  The  facts  supposed  in  the  instruc- 
tion might  be  admitted;  and  yet  the  insolvency  of  Hariog,  at  some 
•subsequent  period,  \vould  not  follow  as  a  consequence. 

Several  instructions  were  given  by  the  court,  at  the  request  df  the 
defendants'  counsel,  to  which  the  plaintiffs  excepted;  and  we  will 
now  consider  them. 

And  first,  the  court  charged  the  jury,  that  to  entitle  .the  plaintiflSi 
to  recover  on  said  letter  of  credit,  they'must  prove  that  notice  had 
been  given  in  a  reasonable  time  after  said  letter  of  credit  had  been 
accepted  by  them  to  the  defendants,  that  the  same  had  bean  accept- 
ed. This  instruction,  being  in  conformity  to  the  rule  formerly  laid 
down  by  this  Court  in  tliis  case,  was  properly  given.  This  notice 
need  not  be  proved  to  have  been  given  in  writing,  or  in  any  particu- 
lar form;  but  may  be  inferred  by  the  jury  from  facts  and  circum- 
stances which  shall  warrant  such  inference. . 

The  court  also  instructed  the  jury,  that  if  they  believed  from  the 
evidence  that  two  of  the. defendants.  Going  and  Singleton,  admitted 
that  the  debt  sued  for  waa  a  just  debt,  and  that  the  said  two  defend- 
ants stated  that  they  would  try  to  arrange  the  payment  thereof  out 
of  the  funds  or  effectsthat  had  been  assigned  by  Daniel  Greenleaf  to 
James  S.  Douglass;  and  that  the  admission  and  declaration  were 
made  in  1830,  and  that  at  said  period  no  notice  hud  been  given^by 
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[Reynolds  et  al.  r.  Dongkn  «t «].] 
tile  plaintiffii  to  the  defendants,  that  said  guaranty  had  been  acoeptecl 
by  them;  and  that  said  defendants  were  uninformed  at,  the  time  of 
such  admission  and  declaration  of  such  failure  to  give  such  notice; 
that  then  such  admission  and  declaration  do  not  operate  in  law  a 
waiver  of,  and  dispense  with  the  necessity  of  such  notice. 

This  injrtruction  must  have  been  hastily  drawn;  but  we  under- 
stand  it  as  laying  down  ihe  principle  that  a  recognition  of  their  obli- 
gation to  pay,  by  the  defendants,  under  a  supposed  liability  which, 
did  not.  exist,  from  the  facts  of  the  carse,  and  of  which  facts  they 
were  ignorant;  would  not  be'a  waiver  of  the  notice.  In  this  view, 
the  instruction  was  correctly  given. 

And  the  court  further  instructed  the  jury,  that  in  the  absence  of 
evidence  of  notice  given  in  a  reasonable  time  by  the  plaintiSs,  that 
said  letter  of  credit  had  been  accepted  by  them,  the  mere  ac* 
knowledgmeixt  by  the  defendants,  that  the  debt  sued  for  is  a  just 
debt,  does  not  dispense  with  the  necessity  of  such  notice;  but  that  to 
dispense  with  such  notice,  there' must  be  evidence  of  an  express  and 
unconditional  promise  by  the  defendants  to  pay,  made  under  a  full 
knowledge  that  such  notice  had  not  been  given. 

This  instruction  is  not  founded  upon  the  supposition  that  the  de- 
fendants were  ignorant  of  the  necessity  of  a  notice  to  bind  them; 
and  this  ignorance,  therefore,  cannot  be  presumed.  The  proposition 
then  is,  that  although  the  defendants  knew  that  a  notice  was  neces- 
sary to  bind  them,  and  which  had  not  been  given;  an  acknowledg- 
ment of  the  debt  and  a  promise  to  pay,  which  is  not  express  and 
unconditional,  would  not  dispense  with  notice.  In  gil/;ing  this  in- 
struction, we  think  the  court  erred.  A  party  to  a  note  entitled  to 
notice,  may  waive  it  by  a  promise  to  see  it  paid;,  or  an  acknowledg- 
ment that  it  must  be  paid;  or  a. promise  that  ^^he  will  set  the  matter 
tQ  rights;''  or  by  a  ^qualified  promise,  having  knowledge  of  the  laches 
of  the  holder.  Hopes  v.  Alder,  6  East,  16;  Selw.  N.  P.  323;  Had- 
dock V.  Beery,  7  East,  236;  Rogers  v.  Stephens,  2  T.  R.  713;  An- 
son V.  Baily,  6ul.  N.  P.  276.  In  the  case  of  Thornton  v.  Wynn,  1 
Wheat  183,  th'"  Court  say:  an  acknowledgment  of  his  liability,  by 
the  endorser  of  a  bill  or  note,  and  knowledge  of  his  discharge  by  the 
laches  of  the  holder,  will  amount  to  a  waiver  of  notice. 

In  their  fourth,  instruction  the  court  say,  that  a  qualified  or  con- 
ditional pron^ise,  made  by  the  defendants  to  pay  the  debt  sued  for, 
which  was  rejected  by  the  plaintiffs  or  their  agent,  is  not  a  waiver,  of 
Vol.  XII.--3S 
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pEUyiioUb  et  aL  ▼.  Doiiglaw  at  aLj 
the  necesflury  notice  from  the  pltintifiii  to  the  ^eodtnts,  that  said 
letter  of  credit  had  been  accepted  by  them. 

This  inatn^ction  is  somewhat  Tague  in  ita  language^  bvt  if  it  is  to  be 
considered  as  laying  down  the  rule,  that  a  promise  to  pay  the  debt, 
qtialified  with  a  condition  which  yvBB  rejected  by  the  plaintifis,  or  their 
agent;  the  court,  were  ^ight  in  saying  that  it  was  not  a  waiver  of 
notice. 

In  their  fifth  and  last  instruction,  the  court  charge  the  jury  4hat  to 
enable  the  plaint ifis  to  recover  on  said  letter  of  credit,  they  must 
prove  that  a  demand  of  payment  had  been  made  of  Chester  Haring, 
the  principal  debtor,  of  the  debt  sued  fqr;  and  In  case  t>f  non-pay* 
ment,  notice  should  have  been  given  in  a  reasonable  time,  to  the  de- 
fendants; and  on  failure  of  such  proof,  the  defendants  are  in  law 
'discharged. 

This  instruction  rests  upon  the  necessity  of  a  personal  demand  of 
Haring  by  the  plaintiflb.  it  has  been  ah*eady  shown  that  this  dor 
mand  watf  unnecessary  in  case  of  Baring's  insolvency;  the  in  itroc- 
tion  was  therefore,  on  the  facts  in  the  case,  erroneous.,  The  judgment 
of  the  district  court  must  be  reversed;  and  the  cause  remanded  Ibr  a 
venire  d€  novo. 

Mr.  Justice  Balbwiv  dissented. 


This  cause  came  on  to  be  heard  on  the  traittcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  of  Mis- 
sissippi^.and  was  argued  by  counsel.  On  considera,tion  whereof,  itia 
'  now  here  adjudged  and  ordered  by  this  Court,  that  the  judgment  of 
the  said  district  court  in  tbis  cause  be,  and  the  s^e  is  herfA>y  re- 
versed and  annulled;  and  that  this^  cause  bei,  and  the  same  is  hereby 
remanded  to  the  said  district  court,  with  directions  to  award  a  venire 
facias  de  novo. 
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Pisau  Chotbau,  SxmoBy.rLAiNTiFr  nr  brror  v.  Maboubritb, 

A  WOMAN  07  COLOVB,  BBrBVBAKT. 

Juisdiotiao.  The  Supreme  GDiirt  hae  not  jurisdiction  of  a  oeae  broof  ht  by  a  writ  tf 
e^r  from  the  supreme  court  of  the  state  of  Miseissippi,  under  the  ^th  section  of 
the  judiciary  set,  where  the  question  was  whether  the  appellee  waJs  a  slave.  The 
provisions  of  the  treaty  by  which  Louisiana  was  ceded  to  the  United  States,  and 
-  in  which  was  a  guaranty  of,  the  property  of  persons  residing  attHe  dme  oi  the 
.ceesion  Within  the  territoiy  of  Louisiana,  may  be'  enforced  in  the  courts  i(  the 
itate  of  Missouri.    The  allegation  that  tlie  treaty  has  been  misconstrued  by  the 

'  supireme  court  of  the  state,  in  refusing  to  saliction  the  claim  Meerted ,  will  hot  gi?el 
the  Supreme  Court  of  the  United  Btetee  jurisdiction  in  the  case. 

In  the^Mse  of  Crowell  r.  Randall,  10  Peten,  369,  |he  Oourt  re?iied  all  the  cases  on 
Jnrisdictipn  under  the  25th  section. of  th^  judiciaiy  act,  and  laid  down  the  ikw  as 
they  wished  it  to  be  univeirsalljr  understood. 

ERROR  to  the  supreme  coiirt  of  the  third  judicial  district  of  the 
state  of  Missouri. 

in  18iS6|  Marguerite,  a  woman  of  colour,  by  her  next  friend,  Pieri)e 
Barrebeau,  £Ied  a  declaration  in  the  circuit  court  for  the  county  of 
Jefferson,  in  the  ^te  of  Missouri,  alleging  that  Pierre 'Chofteau,'Sr., 
had  beat  and  bruised  her,  ai^d  unlawfully  detained  her  in  prison^ 
against  her  will,  &c  The  object  of  this  proceeding  was  to  establish 
th&t  the  complainant,  the  descendant .  of  an  Indian  W0man>  Marie 
Scipion,  was  free,  and  was  unlawfully  held  as  a  slave  by  thfr  dc^ 
fendani 

Pierre  Choteau  appeared  ,to  the  suit,  and  pleaded  that  Marguerite 
was  a  slave,  m  his  (awful  possession,  and  so  detained  by  him. 

The  case  was  submitted  to  a  jury  in  Jefferson  county,  and  a  ver* 
diet  was  found  for  the  plaintiff*;  which  was  afterwards  set  aside  by 
ih0  court,  and  a  new  triflil  ordered.  The  suit  was  afterwards  tried 
before  the  same  court,  and  a  verdict  was  given  for  the  defendant 
The  plaintiff  ^led  a  bill  of  exceptions;  and  on  a  writ  of  error  to  tiie 
supreme  court  of  Missourji,  the  judgment  of  the  circuit  court  was  re-* 
versed^  and  the  cause  was  remanded  to  tbat  court  It  was  after- 
wards remanded  to  the  circuit  court  of  St  Charles  county,  and  Wts 
ftere  tried  again  l>efore  a  jury ;  and  a  verdict  and  judgment  were  ren- 
dered in  favour  of  the  plaintiff.  The  defendant,  on  the  trial,  moved 
the  court  to  instruct  the  jury: 
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[Choteau  ▼.  Murgaeiite.] 
1st.  If  the  jury  find,  from  the  evidence,  that  the  mother  of  Marie 
Scipion  was  an  Indian  woman,  of  the  Natchez  nation,  taken  captive 
in  war  by  the  French;  and  that  she  and  her  descendants  were  pub* 
licly  and.  notoriously  held  as  slaves,  in  the  province  of  Louisiana, 
while  the  same  was  held  by  the  French,  prior  to  the  year  1^769;  and 
that  she  and  her  descendants  were  so  publicly  and  notoriously  held 
as  slaves,  without  interruption,  in  the  said  province,  until  the  30th 
April,  1303,  and  thence  to  the  time  of  the  commencement  of  this 
suit;  the  jury  ought  to  find  for  the  defendant 

2d.  If  the  jury  find,  from  the  evidence,  that  the  mother  of  Marie 
Scipion  was  an  Indian  woman,  taken  captive  in  war,  and  reduced  to 
slavery  by  the  French;  and  that  from  the  time  of  her  capture  she  and 
her  descendants  were  publicly  and  notoriously  held  as  slavea,  in  the 
province  of  Louisiana,  while  the  same  was  held  by  the  French,  be- 
fore the  year  1769,  and  afterwards,  while  the  same  province  was  in 
the  possession  of^  and  held  by  Spain  and  France,  until  the  30th  day 
of  April,  1803,  and  thence  until  the  commencement  of  this  suit;  they 
ought  to  find  for  the  defendant 

3d.  That  Indians  taken  captive  in  war  by  the  French,  might,  law- 
•fully,  be  reduced  and  held  m  slavery  in  the  province  of  Louisiana; 
whilst  it  was  held  hy  the  crown  of  France. 

4th.  If  the  jury  find,  from  the  evidence,  that  the  said  Marie  Sci- 
pion was  born  while  her  mother  was  so  held  in  slavery,  within  the 
province  of  Louisiana,  while  the  same  Vas  held  by  the  French,  prior 
to  the  year  1769;  that  the  said  mother  was  held  in  slavery,  in  the 
province  of  Louisiana^  from  the  time  of  her  birth  until  the  30th 
April,  1803,  and  thence  UQtil  the  tiine  of  her  death;  then  the  jury 
ought  to  find  for  the  defendant 

5th.  If  the  jury  find,  from  the  evidence,  that  Marie  Scipion  was 
bom  while  her  mother  was  held  in  slavery,  and  that  she,'  the  said 
Marie  Scipion,  was  publicly  and  notoriously  held  as  a  slave,  from 
the  time  of  her  birth  until  her  death,  within  the  territory  ceded  to 
the  United  States,  by  the  treaty  between  the  United  States  of  Ame- 
rica and  the  French  Republic,  bearing  date  the  30th  April,  1803,  and 
that,  at  the  date  of  said  treaty,  the  said  Marie  Scipion  was  so  held  as 
a  slave,  within  the  said  ceded  territory,  by  an  inhabitant  thereof; 
then  the  jury  ought  to  find  for  the  defendant 

The  court  refused  to  give  these  instructions :  and  the  defendant 
sued  out  a  writ  of  error  to  the  supreme  court  of  Missouri,^  where  the 
judgment  of  the  circuit  court  of  Jefierson  county  was  affirmed. 
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The  defmdant  then  sued  out  the  writ  of  error  to  the  Supreme 
Court  of  thfe  United  States^  under  the- 25th  section  of  the  judiciary 
act  of  1789^  to  fhe  supreme  court  of  Miesouri. 

Mr.  Butler,  for  the  defendant  in  error,  moved  to  dismiss  the  writ 
of  error  on  the  ground  that  the  case  is  not  within  the  provisions  of 
the  25th  sectipa  of  the  judiciary  act 

He  contended  that  no  question  had  ^ri^en  in  the  case,  in  which  this 
Court  could  be  called  on  to  interfere  with  its  revising-  powers.  The 
plaintiff  in  error  claimed  that  the  treaty  of  Louisiana,  of  dOth  April, 
1803>  protected  him  in  his  property  in  the  defendant,  as  she  was  his 
slave.  The  c}uestion  before  the  circuit  court,  and  which  was  sub- 
mitted to  the  jury,  was,  whether  the  plaintiff  was  a  ^laye;  and  the 
jury  found  that  she  was  free. 

Under  the  25th  sec.  of  the  judiciary  act,  the  jurisdiction  of  this 
Court  in  writs  of  error  to  the  supreme  courts  of  the  state,  prevails 
in  those  cases  in  which  a  treaty  of  the  United  States  has  been  drawn 
in  question,  and  has  been  misconstrued;  or  a  statute  of  tlie  United 
States  has  been  misconstrued  and  disregarded. 

It  has  been  supposed  that  this  suit  is  within  the  class  of  cases  cog- 
nizable in  the  Supreme  Court  of  the  United  States;  as  the  defei.dant 
claimed  Margueri^te  as  a  Slave,  under  the  Louisiana  treaty. 

The  first  instruction  has  no  reference  to  the  treaty.  The  counsel 
sought  to  have  the  instructions  of  the  court,  that  if  the  plaintiff  was 
always  held  as  a  slave,  up  to  the  time  of  the  treaty,  she  continued 
such.  The  court  held  that  she  could  not  be  a  slave.  Whether  this 
opinion  was- right  or  not,  the  construction  of  the  treaty  was  not 
drawn  in  question.  The  protection  of  the  tr^ty  was  not  denied ;  and 
the  decision  of  the  court  was  such  as  did  not  make  the  case  within  its 
provisions.  The  plaintiff  had  no  property  in  Marguerite,  which  the 
treaty  operated  upon. 

But  this  Court  decided  that  the  general  provisions  of  the  ordi- 
nance of  1787,  could  not  gh^e  to  the  Supre(ne  Court  jurisdiction, 
where  rights  of  property  were  asserted  to  have  been  violated  by  the 
decision  of  a  state  court.     Menard  v.  Aspasia,  5  Peters,  525. 

In  the  case  of  Crowell  v.  Randall,  10  Peters,  368,  there  is  a  re- 
view of  all  the  cases  on  the  question  of  the  jurisdiction  of  this  Court, 
in  cases  from  the  highest  court  of  the  states  of  the  United  States. 
In  that,  and  in  all  the  otlier  cases,  thela^v  is  laid  down  to  be,  that 
the  appellate  jurisdiction  of  this  Court  can  only  be  sustained  when 
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it  appears  that  the  qtieation  over  which  the  jurMictioii  exiato  mtiat 
appeal*  to.  have  been  brought  before  the  Court,  and  decided  aceohl- 
ing  to  the  prbyidioDS  of  ^he  twenty-6fth  see^pQ;  or  that  bydc^  and 
necessary  intendnient,  the  question  must  have  arisen  and  must  have 
been  decided. 

The  yery  poiift  invo^yed  in  this  caae  has  been  decided,  j^  the 
case  of  the  Mayor  of  New  Orleans  v.  De  Armas,  it  was  held  that 
the  protection  of  the  treaty  existed,  and  itii^  prpvisions  were  applica- 
ble and  <would  be  enforced  -by  the  coiirts  of  the  Uiiifed  States  until 
the  territory  became  a  state;  afterwards,  th^  protection-  was  giv^i 
by  flie  constitution  and  laws  of  the  state.  If  such  a  case*  as  this 
could  be  entertained,,  ^n  all  questions  of  property,  arising  in  the 
statea  erected  in  the  country  aciquired  by  the  United  States,  by  the 
Louisiana  treaty,  could  be  brougbt  here;  as  the  guaranty  of  the 
treaty  applies  to  all  property. 

Mr.  Key,  with  whom  was  Mr.  ^enton,  opposed  ;the  motion.  He 
contended  that  the  decision  of  this  Court,  in  jCrowell  y.  Randall,  10 
Peters,  368,  4id  not  in  any  way  enlarge  the  prindjiles  which  h^ 
preyailed  before.  All  tb^  Coqrt  are  Yequired  to  do  before  thejr  take 
jurIsdi(ition,  is  to  see  that  the  >  case  is  such  as  presented  a  questtoa 
cognizable  by  the  Court  The  Cburt;  if  ijts  consideration  waa  esSen* 
tial  to  the  decision  of  Ae  cause,  will  hold  that  it  did  arise,  and  was 
decided.  He  airgued  that  the  treaty  of  Louisiana  must  haye  been 
considered  by  the  supreme  coUrt  of  Louisiana  in  this  ca^e. 

Mr.  Justice  St^et  said  that  it  had  been  thought  that  tbe  decisions 
of  the  Court  had  been  misunderstood*:  and  the  Cfoturt,  in  the  case  of 
Crowell  y.  Randall,  10  Peters,  had  reyised  all  thovca^es;  and  had 
laid  down  tbe  law  as  they  wished  it  should  be  uniyersally  under- 
•stood* 

The  motion  to  dismiss  the  Case  was  sustained. 


Digitized  by 


Google 


JANUARY  TERM,  1838.  511 


MaNTTBL  GaBCXA^  PLAIKTIFV  IK  BRBOR  T.  SaMUBL  LbX. 

Hi^deeirioii  of  tiM  Court  in  tl|«  caM  <^  Foster  and  EIub  t;  Neilton^.d  Peters,  254; 
bj  which  gnhiM  made  by  the  crown  of '8pain,  after  the  treaty  of  St  lldefonaoy 
ttf  lanifii  west  of  th«  river  P«rdid0y  and  which  were  bj  the  United' SUtee  declared 
to  be  .within  the  punitory  oi  LooiaianA  ceded  by'  France  to  th^  UniUid  Blaiea, 
.  weie  declared'  void ;  affirmed. 

Congreis,  in  order  to  guard  against  imposition,  declared,^  hy  the  law  of  IBM,  that 
fJl  grants  of  lapd  ^oade  by  the  Spanish  authorities,  in  -flie  territory  west  of  the 
Fisrdido,  after  the.  date  of  the  treaty  of  St.  ndefonso  should  be  null  and  To&d; 
•zceptiiig  tliose  to  actual  settlers  Acquired  before  December  90th,  1603. , 

The  controversy  in  relation  to  the  country  lying  between-  the  Mississippi,  and  the 
Perdido  nvers,  and  the  vafidity  of  the  grants  made  by  Spain  in  the  disputed  torn., 
twy,  after  the  cession  of  Louisiana  to  the  United  SUtos,  were  carefully  ezamihad 
and  decided  in  the  case  6f  Foster  and  Elam  t.  Neilson.  Thip  Court,  in  that  case, 
decidied  that  the  question  of  boundary  between  the  Uiiited  plates  andBpaiii  was 
A  question  for  the  political  departqaents  of  :the  government  i  that  the  le^attve 
and  executive  branches  having  decided  the  question,  tne'ocurto  of  the  Unitod 
Sfiatee  are  bound  <to  regard  the  boundary  determined  by  them  as  the  true  oiie^ 
t)i«t  granls  made  by  the  Spianish  authorities  o^  lands,  which,  acooaling  to  Uii«. 
boondary  line  belpnged  to  the  Uniteii  States,  gave  n6  ti^  to  the  grantees,  in-  op- 
posittCn  to  those  claiming  under  thetlnited  States;  unl^  the  Spanish  granta 
were  jprotectod  by  the  subsequent  anangefmente  made  between  the  two  govern- 
ments; and  t^t  no  such'  anangements  w^lre  to  be  feund  in  the  treaty  of  1819,  by 
whieh.  Spain: eeded.  the  Floridas  to  the  United  8|stee,'according  tp  tha  fiur  impoft 
<Qf  ita  words,  and/ita  true  construction. 

tfi  the  base  of  Foster  and  Elam  v.  Neifspn,  this  Court  said  that  the  Floriifa  treaty  of 
1810  declares  that  all  grants  made  before. the  24th  January,  1818,  by  the  Spanish 
aathonties,  <f  s^ajl  be  ratifiad  and  confin^ed  tp  the  portions  in  possession  of  the 
lands,  to  the  same  extent  that  the  same  grante  would  be  ^alid,  if  the  territories 
had  remained  under  the  dominion  of  his  catholic  majesty :"  and  in  deciding  the 
ease  of  Foster  v.  Elam,.  the  Court  held  that  even  if  this  stipulation  applied  to 
lands  in  the  fetfittory  in  question,  yet  the  words  used  did  not  import  a  present  <ipn- 
Hhnation  by  virtue  of  the  tr^ty  itself,  but  thkt  they  were  words  of  contract^ 
•  **  that  the  ratifieation  and  ocnfirmaiion  which  were  promised,  must  be  thp  act  of 
the  legislature;  and  until  such  shall  be  passed,  the  Court  is  npt  at  liberty  to  dis^ 
regai^  the'exiiting  laws  on  the  subject.*'  Afterwards,  in  the  case  of  the  United 
Stotea  V.  Percheman,  7  Petcfs,  86,  in  reviewing  the  words  of  the  eighth  article  of 
|he  ^teaty,  the  Conrt^  lor  thq  reasons  there  aissigned,  caiUe  to  a  diflhient  ccaohi- 
sion^  and  held  that  the  words  were  words  of  present  confirmation,  by  the  treaty, 
Where  the  land  had  bedn  rightfully  granted  before  the  cession;  and  that  it  did  not 
need  the  aid  of  an  act,of  congress  to  ratify  and  confirm  the  grant.  This  language  * 
was,  however,  applied  by  the  Court,  and  was  intended  to  apply  to  grante  made  in  a 
towitoiy  which  belonged  to  Spain  at  the  time  of  the  grant.  Tho  ease  then  befiaie 
the  Court  was  one  of  that  description.  It  was. in  relation  to  a  graift  of  land  in 
Florida,  which  unquestion^Iy  belonged  to  Spain  ^t  *^f>>  time  ihe  grant  was  made ; 
tad  where  the  Spanish  authoritiea  had  an  undoubted  right  to  grant  until  the  treaty 
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of  ceMion  in  1819.  It  it  of  each  grants  that  the  Court  ipetk,  when  they  deeUre 
them  to  be  oonflnned  and  protected  by  the  trae  oonstraction  of  the  treaty*  and 
that  they  do  not  need  the  aid  of  an  act  of  conf  reae  to  ratify  and  oonfirm  th  itle 
of  the  porchaner.  The  Court  do  not  apply  thie  principle  to  gi^te  made  within 
the  territory  of  Louisiana.  The  case  of  Foeter  and  Elam  y.  Neileon,  muat  in  all. 
other  respeota  be  considered  as  affirmed  by  the  case  of  Pereheman ;  ai  it  under- 
went a  careful  examination  in  that  Case,  and  as  none  of  ite  principles  were  ques- 
tioned, except  that  referred  to. 
The  leading  principle  in  the  case  of  Foster  and  Elam  ▼.  Neilson,  which  declane 
that  the  boundary  line  determined  on  as  the  true  one  by  the  political  departments 
of  the  ^vemment,  must  be  reco^ised  as  the  true  one  by  the  judicial  depart- 
ments ;  was  after  that  case  directly  acknowleiifed  and  affirmed  by  this  Court,  in 
1832,  in  the  case  of  the  United  States  ▼.  Arredondo  and  others,  6  Peters,  711: 
and  this  decbion  was  ^ven  by  th«»  Court,  with  the  same  information  before  them 
as  to  the  meaning  of  the  Spanish  side  of  the  treaty,  which  is  mentioned  in  the 
caiM  of  Pereheman. 

ERROR  to  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 


In  the  district  court  of  Louisiatia,  the  plaintiff  in  error^  a  resident 
in  Cuba,. on  the  26th  January,  1836,  filed  a  petition,  stating  that  on 
the  1st  of  September,  1806,  he  purchased  of  the  Spanish  govern- 
ment, for  a  valuable  condderation,  and  was* put  into  possession  of  the 
^ame,  fifteen  thousand  arpenti^  of  land,  divided  into  three  tracts  or 
parcels,  having  such  marks  and  bounds  as  are  laid  down  in  the  pri- 
ginal  plots  and  surveys  annexed  to  the  deed  of  sale  by  Juan  Ventura 
Morales,  then  intendant  of  the  Spanish  government,  dated  the  5th 
day  of  September,  1806.  Certified  copies  of  the  deed  of  sal^  plots, 
and  surveys  were^annexed  to  the  petition. 

The  petition  stated  that  Samuel  Lee,  a  resident  in  the  parish  of 
Feliciana,  and  a  citizen  pf  the  state,  had  taken  possession  of  ten 
thousand  arpents,  part  of  the  said  grant,  which  is  situated  in  the  now 
state  of  Louisiana;  and  refuses  to  deliver  up  the  same.  The  ^ti- 
tioner  prays  to  be  put  in  possession  of  the  said  land,  &c. 

On  the  17th  day  of  May,  1836,  Samuel  Lee  filed  an  answer  and 
exception  to  the  plaiiitifi^'s  petition,  in  which  he  denied  ^  all  and  sin- 
gular the  allegations  in  the  plaintifi^'s  petition  herein  exhibited  against 
him,  and. will,  on  trial,  require  strict  and  legaL  proof  of  the  same; 
and  especially  does  he  deny  any  jurisdiction  of  the  Spanish  govern- 
ment over  the  territory  in  which  the  land  claimed  by  the  plaintifi* 
is  situated  at  the  time  the  grant  exhibited  by  him  was  made,  or  at 
any  time  subsequent  thereto :  and  strictly  denies  the  right  of  the  said 
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governmenty  or  the  officers  thereof  to  make  grants  or  sales  of  land 
therein/' 

On  the  27th  of  Febi^uary,  1837>  the  district  court  of  Louisiana  en- 
tered a  judgment  in  favour  of  the  defendant;  and  the  plaintiff  prose- 
cuted this  appeal. 

At  thb  hearing  of  this  case  in  the  district  court,  certain  documen- 
tary evidence  w^  offered  by  the  plaintiff,  which  was  not  received  by 
the  court;  and  the  plain^ff  took  an  exception  to  tlie  iq'ection  of  the 
sande.     This  bill  of  exceptions,  containing  all  the  documents  offered 
.  and  rejected  in  the  court  below,  was  sent' up  with  the  record. 

The  case  wa,8  argued  by  Mr.  M^Caleb  and  Mr.  Southard,  for  the 
plaintiff  in  error;  and  by  Mr.  Jones,  for  the  defendant 

The  counsel  for  the  plaintiff  in  error  asked  a  reversal  of  the 
judgment  of  the  di^ict  court  of  Louisiana,  on  the  following  grounds: 

1st  The  grant  or  sale  to  the  plaintiff  was  made  at  a  period  when 
the  territory  between  the  Mississippi  and  Perdido  waB  in  the  actual 
possession,  and  under  the  jurisdiction  and  sovereignty  of  the  crown 
of  Spain. 

2d.  Great  Britain  was  the  first  nation  that  exercised  authority 
over  the  said  territory  in  a  sovereigi^.  capacity;  France  asserted  pre- 
tensions to  it  until  the  ratification  of  the  treaty  of  1763,  by  which 
she  finally  and  forever  surrendered  them  to  Gi»at  Britain:  and  con- 
sequently, the  Said  territory  could  not  have  been,,  and  was  never 
intended. to  be  ceded  by  France  to  Spain,  by  a  treaty  of  the  same 
date/  to  wit,  1763,  as  part  of  Louisiana. 

3d.  The  said  territory  was  never  called  a  part  6f  Louisianst  by 
any  nation  ex<^ept  France;  and  after  the  final  relinquishment  of  all 
her  right  and  title,  it  was  owned  and  possessed  by  Great  Britain,  as 
part  of  her  West  Florida,  until  the  treaty  of  1 783 ;  when  it  was  ceded 
by  her  as  such  to  Spain  as  a  conquered  country. 

.4th.  The  said  territory  formed  no  part  of  i^ouisiana,  as  retroceded 
by  Spain  to  France  by. the  treaty  of  St  Ildefonso,  of  1800;  nor  of 
Louisiana,  as  ceded  by  France  to  the  government  of  the  United  States 
by  the  treaty  of  Paris,  of  1803. 

5th.  Spain  never  finally  relinquished  her  right  and  title  to  the 

said  territory. until  the  ratification  of  the  treaty  of  1819,  which  was 

expressly  a  treaty  for  the  settlement  of  all  the  pretensions  of  the 

governments  o^  the  United  States  and  Sp%in;  and  which  expressly 
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CoiifinAs  all  grants  nlade  by  the  Spiuciish  goTemmeDt,  .prior  to  the 
24th  of  January/ 1818)  situated  in  all  the  territories  to  the  e^tlf 
ward  of  the  Mississippi,  Uiown  by  the  nanie  of  East  and  W/^ 
Florida. 

Mr.  Jones,  for  the  defendant^  contended  that, 

The  only  exception  to  the  decision  of  the  district  court  is  on  a 
point  of  eyideoce;  namely,  the  admissibility,  as  evidence  to  the  jury, 
of  certain  papers,  setenteen  in  number. 

The^only  possible  tendency  of  those  papers;  indeed,  the  sole  and 
professed  object  of  theii^  introduction,  was  to  expound  the  meaning, 
operations,  and  effect  of  the  treaty  concluded  at  JParis,  April  BO, 
1803,  by  which  ^France  ceded  to  this  country  the  province;  of 
Louisiana. 

The  particular  question  which  those  papers  were  intended  to 
aSect,  was  one  purely  of  the  true  construction  of  the  treaty;  and  that 
was  whether  the  eastern  limit  of  the  ceded  territory  wns  bounded 
by  the  Mississippi,  pr  extended  to  the  Perdido:  a  questica,  in  time 
past,  bf  extensive,  anin;iated,  and  protracted  discussion  between  the 
governipents  of  Spain  and  the  United  States;  but  practically  solved 
hf  the  ktter,  who  took  actual  possession  of  the  territory  within  tlie 
disputed  limits,  as  part  and  parcel  of  the  teriitory  cecJed  by  the  treaty; 
definitively'  incorporated  die  whole  of  it  with  the  territory  of  the 
United  States,  and  annexed  a  part  bf  it  to  the  state  of  Liouisiana:  |dl 
under  the  sole  iauthority  of  that  treaty,  and  with  no  other  title  or 
pretence  of  title  whatever. 

We  maintain  the  decision  of  the  district  court,  ruling  out  these 
•papters  as  Evidence,  upon  the  follbwing>  grounds : 

1.  If  this  were  a  question  of  fact  proper  to  be  left  to  a  jury,  on 
extrinsic  evidence,  the  papers  in  question  were  not  competent  evi- 
dence of  the  fact 

2.  It  is  not  now,  nor  was  it  ever  such  a  question;  but  was  always, 
00  long  as  it  remained  opefi  to  any  sort  of  controversjr,  one  of  con- 
struction, completely  determinable  by  the  words  of  the  treaty,  either 
taken  by  itself,  or  in  connection  with  circumstiKhce^  of  equal  notori- 
ety; ai\d  equally  within  the  proper  sphere  of  judicial  cognizance. 

3.  Maintaining,  as  we  do,  the  sufficiency  of  the  reasons  upon  which 
the  claim  to  this  territory  was  originally  asserted  on  behalf  of  the 
United  States,  we  nevertheless  deny  that  it  is,  or  evier  was,  a  ques- 
tion of  judicature;  and  affirm,  that  as  a  question  of  sovereigii  right 
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between  thb  two  nations,  it  came  originally,  and  haa  ever  remained 
within  the  peculiar  prolrince  of  such  departments  of  the  government 
as  are  ehai^e^  with  the  management  of  our  fbreigi^  relations^  and 
with  the  highest  functions  of  sovereignty  in  ai  erting  and  maintain- 
ing national  rights  against  foreign  powers:  an  as  such  a  question, 
that  it  has  been  long  t^g/o  contlusively  tenninated  and  settled  by  a 
series  of  public  acts,  in  which  the  executive  and  legislative  powefrs 
of  the  government  have  concurred  to  assert  and  establish  thd  territo- 
rial sovereignty  and  rights  of  the  nation,  by  the  supreme  autt>ority 
of  the  nation:  an  authority  which  no  private  rights  of  property, 
founded  in  any  conflicting  rutles  of  municipal  law,  can  oppose;  which 
is  supreme  over  all  the  people  and  all  the  tribunals  of  the  country; 
and  which  this  Court  \kdm  judicially  recpgniaed  and  deferred  to,  as 
.supreme  and  incontrovertible. 

Mi*.  Chief  Justice. Takbt'  delivered  the  opinion  of  the  Court: 
Iti  this  case^  th<e  appellant  claims  ten  thousand  arpents-  of  land, 
being  part  of  a  grant  for  fifteen  thousand  arpents;  which  he  alleges, 
in  his  petition,  were  granted  to  him  by  the  Spanish  authorities  in 
1806/  The  land  is  situated  in  the  state  of  Louisiana,  and  in  the  ter- 
ritory lying  north  of  the  Iberville,  and  between  the  Perdido  and  the 
Mississippi ;  which  was  so  long  a  subject  of  controversy  between  the 
United  States  and  Spain;  and  which  was  finally  settled  by  the  ces- 
sion of  Jthe  ("loridas  to  the  United  States,  by  the  tres^ty  of  Fe)i)ruary 
Sd,  1819. 

It  is  well  known  as  a  matter  of  history,  that  thcT  executive  and 
kgislative  departments  of  our  government,  have  continually  insisted 
that  the  true  boundary  of  Louisiana  as  we  acquired  it  by  the  treaty 
with  France  of  the  30th  of  Apri),  1803,  extended  to  the  Perdidd; 
that  the  claim  of  the  United  States  was  disputed  by  Spain;  and  that 
she  refused  to  deliver  the  territory,  and  claimed  a  right  to  exercise 
the  powers  of  government  over  it:  which  claim  the  United  States 
denied.  On  the  29th  of  March,  1804,  congress  passed  a  law  dividing 
Louisiana  into  two  territorial  governments;  and  in  order  to  protect 
the  interest  of  the  United  States  in  the  disputed  territory,  the  14th 
section  of  this  law.  enacts.  That  all  grants  for  lands  within  the  terri- 
tories ceded  by  ^^the  French  republic  to  the  United  States,  by  the 
treaty  of  the  30th  April,  1803,  the  title  whereof  was  at  the  date  of 
the  treaty  of  St  Ildeibnso  in  the  crown,  government  or  nation  of 
Spain,  and  every  act  and  proceeding  subsequent  thereto,  of  whatso- 
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ever  nature^  towards  the  obtaining  of  any  grant,  title  or  claim  to  such 
lands,  and  under  whatsoever  authority  transacted  or  pretended,  be, 
«nd  the  same  are  hereby  declared  to  be,  and  to  have  been  from  the 
beginning,  null  and  void,  and  of  no  effect  in  law  or  in  equity."  The 
^titles  of  actual  settlers,  acquired  before  the  20th  of  December,  1803, 
are  excepted  by  a  proviso  from  the  operation  of  this  section. 

The  grant  under  which  the  appellant,  Garcia,  claims,  falls  within 
the  provisions  of  this  section;  and  as  this  law  of  congress  has  never 
been  repealed  or  modified  in.  relation  to  grants  made  by  the  Spanish 
authorities,  the  appellant  has  no  title  at  law  or  in  equity;  unless  it  can 
be  shown  that  the  act  of  congress  iu  question,  upon  some  ground  or 
other.  Is  void  taxd  inoperative;  and  that  the  courts  of  the  United 
States  are  bound  to  recognise  a  title  acquired  in.opposition  to  its  pro- 
visions. 

The  questions  presented  by  the  record  before  us,  are  not  new  in 
this  Court.  They  were  examined  and  considered  in  the  case  of  Fos- 
ter and  Elam  v:  Neilson,  decided  here  in  1829;  and  reported  in  2 
Peters,  254.  In  that  case,  the  land  in  dispute  was  granted  by  the 
Spanish  governor  on  the  2d  of  January,  1804,  and  ratified  by  the 
king  of  Spain  on  the  29th  of  May,  1804.  The  controversy  in  rela- 
tion to  the  country  Tying  between  the  Mississippi  and  the  Perdido; 
and  the  validity  of  the  grants  made  by  Spain  in  the  disputed  terri- 
tory, after  tl^  cession, of  Louisiana  to  the  United  States;^ were  care- 
fully examined  and  decided  in  that  case:  and  all  of  the  faets  and 
arguments  necessary  to  a  correct  decision  were  then  before  the 
Court  They  are  substantially  the  same  with  those  now  offered  to 
support  the  claim  of  the  appellant ;  and  are  so  fully  set  forth  in  the 
report  of  that  case,  that  it  is  ^unnecessary  here  to  repeat  tliem.  This 
Court  then  decided,  that  the  question  of  boundary  between  the 
United  States  and  Spain,  was  a  question  for  the  political  departments 
of  the  government;  that  the  legislative  and  executive  branches  hav- 
ing decided  the  question,  the  courts  of  the  United  States  were  bound 
to  regard  the  boundary  determined  on  by  them  as  the  true  one. 
That  grants  made  by  the  Spanish  authorities  of  lands,  which,  accord- 
ing to  this  boundary  line  belonged  to  the  United  States,  gave^no  title 
to  the  grantees,  in  oppositidn  to  those  claiming  under  the  United 
States;  unless  the  Spanish  grants  were  protected  by  the  subsequent 
arrangements  made  between  the  two  governments:  and  that  no  such 
arrangements  were  to  be  found  in  the  treaty  of  1819,  by  which 
Spain  ceded  the  Floridas  to  the  United  States,  according  to  the  fair 
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import  of  its  words  and  its  true  construction.  These  positions  have 
all  been  controverted  in  the  argument  at  the  bar,  in  the  case  now  be- 
fore us.  But  we  do  not  think  it  necessary  in  deciding  the  case,  to 
enter  upon  a  discussion  of  the  various  topics  pressed  upon  the  atten- 
tion of  the  Court;  and  shall  content  ourselves  with  extracting  several 
portions  of  the  opinion  delivered  by  Chief  Justice  Marshall,  in  the 
case  of  Foster  and  £lam  v.  Neilson,  in  order  to  show  that  all  of  the 
points  now  raised  were  carefully  considered  and  decided  in  the  case 
referred  to.  In  page  309  of  2  vol.  of  Peters*  Reports,  the  Chief  Jus- 
tice states  the  opinion  of  the  Court,  in  the  following  words: 

"After  these  acts  of  sovereign  power  (by  the  United  States)  oyer 
the  territory  in  dispute,  asserting  the  American  construction  of  the 
treaty,  by  which  the  government  claims  it;  to  maintain  the  opposite 
construction  in  its  own  courts,  would  certainly  be  an  anomaly  in  the 
history  and  practice  of  nations.  If  those  departments  which  are  in- 
trusted with  the  foreign  intercourse  of  the  nation,  which  assert  and 
maintain  its  interests  against  foreign  powers,  have  unequivocally  as- 
serted its  rights  of  dominion  over  a  country  of  which  it  is  in  posses- 
sion, and  which  it  claims  under  ^  treaty;  if  the  legislature  has  acted 
on  the  construction  thus  asserted;  it  is  not  in  its  own  courts  that  this 
construction  is  to  be  denied.  A  question  like  this,  respecting  boun- 
daries of  nations,  is,  as  has  been  truly  said,  more  a  political  than  a  le- 
gal question;  and  in  its  discussion,  the  courts  of  every  country  must 
respect  the  pronounced  will  of  the  legislature.  Had  this  suit  been 
instituted  immediately  after  the  passage  of  the  act  for  extending  the 
bounds  of  Louisiana,  could  the  Spanish  construction  of  the  treaty  of 
St  Ildefonso  have  been  maintained?  Could  the  plaintifif  have  insist- 
ed that  the  land  did  not  lie  in  Louisiana,  but  in  West  Florida;  that 
the  occupation  of  the  country  by  the  United  States  was  wrongful; 
and  that  his  title  under  a  Spanish  grant  must  prevail:  because  the 
acts  of  congress  on  the  subject  were  founded  on  a  misconstruction 
of  the  treaty  ?  If  it  be  said  that  this  statement  does  not  present  the 
question  fairly,  because  a  plaintiff  admits  the  authority  of  tliis  Courts 
let  the  parties  be  changed.  If  the  Spanish  grantee  had  obtained 
possession,  so  as  to  be  the  defendant,  would  a  court  of  the  United 
States  maintain  his  title  under  a  Spanish  grant,  made  subsequent  to 
the  acquisition  of  Louisiana,  singly  on  the  principle  that  the  Span- 
ish construction  of  the  treaty  of  St.  Ildefonso  was"  right,  and  the 
American  construction  wrong?     Such  a  decision  would,  we  think. 
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have  subverted  Ihose  prinfcipIcJB  which  |i;oyern'£he  Maiionfl  between 
<he  legislature  and  judicial  departments,  aad  mark  the  limits  of  each. 

<^  If  the  rights  of  the  parties  are  in  any  degree  changed,  that 
change  must  be  produced  by  the  subsequent  arrangements  made  be- 
tween the.  two  govemraentsl*' 

aAtfter  haying  thus  fully  expressed  tne  opinion  that  the  Court  were 
bound  to  recognise  the  boundary  of  Louisiana,  as.insisted  on  by  the 
legislature  of  the  United  States;  and  that  the  American  grants  of  land 
must  prevail  over  those  made  by  the  Spanish  authorities,  after  the 
date  of  the  treaty  of  St  Ildefonso,  unless  <<the  rights  of  the  parties 
had  been  changed  by  subsequent  arrangements  made  between  the 
two  governments;"  the  Court,  in  the  same  ease,  proceed  to  examine 
whether  the  validity  of  these  grants  wbre  recognised  by  the  United 
States,  or'prbvided  for  in  the  treaty  of  1819.  And  after  examining 
the  nrticles  of  the  treaty,  which  had  been  relied  on  in  the  argument 
as  providing  ibr  the  grants  made  by  the  Spanish  authorities,  the 
opinion  of  the  Court,  on  that  part  of  the  case,  is  stated  by  the  Chief 
Justice  in  the  following  words:  ^^It  is  not  improbable,  that  terms 
were  selected  which  ipight  not  compromise  the  dignity  of  either 
government;  and  which  each  might  understand,  consistency  with  its 
former  pretensions.  But  if  a  court  of  the  United  States  wodld  have 
been  bound  under  the  state  of  things  existing  on  the  signature  of 
the  treaty,  to  consider  the  tenitory,  then  composing  a  part  of  the 
state  of' Louisiana  as  rightfully  belonging  to  tiie  United  States,  it 
would  be  difficult  to  construe  this  article  into  an  admission  that  it 
belonged,  rightfully,  to  his  catholic  maje^y."  It  hkd  also  been  con- 
tended in  argument  in  that  case,  that  thb  exception  of  certain  large 
grants  of  land  by  name,  (which  had  been  made  by  the«  Spanish  go- 
vernment,) in  the  ratification  of  the  treaty  by  Spain,  implied  that 
other  fair  grants  were  to  be  obligatory  on  the  United  States.  But 
the  Court  held  otherwise,  and  say:  <<The  form  of  this  ratification 
ought  not,  in  their  opinion,  to  change  the  natural  construction  of  the 
words  of  the  eighth  article,  or  extend  them  to  embrace  grants  not 
otherwise  intended  to  be  confirmed  by  it" 

**  An  extreme  solicitude  to  provide  against  injury  or  inconveni- 
ence from  the  known  existence  of  such  large  grants,  by 'insisting 
upon  a  declaration  of  their  absolute  nullity,  can,  in  their  opinion, 
furnish  no  satisfactory  proof  that  the  government  meant  to  recognise 
the  small  fi;rants  as  valid;  which  in  every  previous  act  and  struggle. 
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it  bad  proclaimed  to  be  void,  as  being' for  lands  witbin  the  Ame- 
rican territory." 

Sucb  were  the  opinions  and  language  of  this  Court,  in  the  case  of 
Foster  and  Elam  v.  Neilson.    It  is  true,  that,  upon  another  and  dif- 
ferent point  froift  those  abovementioned,  an  opinion  expressed  in 
that  case,  was  afterwards,  upon  information  subsequently  obtained^, 
overruled;  and  in  order  to  preyent  misconstruction,  it  maybe  proper 
to  state  it    It  was  this.    The  eighth  article  of  the  treaty  of  1819, 
declares  that  all  grants  made  before  the  84th  of  January,  1818,  by 
the.Spanish  authorities,  ^  shall  be  ratified  and  confirmed  to  the  pei^ 
sons  in  possession  of  the  lands;  to  th^  same  extent  that  the  same 
grants  would  be  valid,  if  the  territories  had  remained  under  the  do- 
minion of  his  catholic  majesty."     And  in  deciding  the  case  of  Fos- 
ter and  Elam  v.  Neilson,  the  Court  held,  that  even  if  this  rtipulation 
applied  to  lands  in  the  territory  in  question,  yet  the  words  used  did 
not  import  a  present  confirmation  by  virtue  of  the  treaty  itself;  but 
that  they  were  words  of  contract  between  the  two  nations,  and  that 
'^  the  legislature  must  execute  the  contrai^t;"  *^  that  the  ratification 
and  confirmation  which  are  proioised,  must  be  the  act  of  the  legisla- 
ture;" and  '^ until  such  acft  shall  be  passed,  the  Court  is  no^'at  liberty 
to  disregard  the  existing  laws  on  the  subject"     Afterwards,  in  the 
case  of  the  United  States  v.  Percheman,  7  PetJers,  86,  in  reviewing 
these  words  of  the  eigl^th  article  of  the  treaty ;  the  Court  for  the  rea- 
sons then  asngned,  came  to  a  difierent  conclusion,  and  held  that  the 
wordd  used,  were  words  of  present  confirmation  by  the  treaty,  where 
tfie  land  had  been  rightfully  granted  before  the  cession;  and  that  it 
did  not  need  the  aid  of  an  act  of  congre9s  to  ratify  and  confirm  the 
grant     Phis  language  was,  however,  applied  by  the  Court,  and  in- 
tended to  apply  to  grants  made  in  a  territory  which  belonged  to 
Spain  at  the  time  of  the  grant     The  case  before  the  Court  was  one 
of  that  description.     It  was  in  relation  to  a  grant  of  land  in  Florida, 
which  unquestionably  belonged  to  'Spain  at  the  time  the  grant  was 
made;  and  wher6  the  Spanish  authorities  had  an  undoubted  right  to 
grant,  until  the  treaty  of  cession  in  1819.     It  is  of  such  grantsthat 
the  Court  speak,  when  they  declare  them  to  be  confirmed  and  pro- 
tected by  the  true  construction  of  the  treaty;  and  that  they  do  not 
need  the  aid  of  an  act  of  congress  to  ratify  and  confirm  the  title  of 
the  purchaser.  .  But  they  do  not,  in  any  part  of  the' last  mentioned 
case,  apply  this  principle  to  grants  made  by  Spain  within  the  limits 
of  Louisiana,  in  the  territory  which  belonged  to  the  United  States 
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according  to  its  true  boundary;  and  where  Spain  had  no  fight  to 
grant  lands  after  tlie  cession  to  Fraqce  by  the  treaty  of  St  lldefonso, 
in  .1800,  as  herein  before  mentioned.  On  the  contrary,  although  the 
Court,  in  the  case  of  The  United  States  y.  Pei^cheman,  refer  to  the 
case  of  Foster  and  Elam  v.  Neilson,  and  carefully  explain  the  rea- 
sons which  led  them  to  change  their  Opinion  as  to  the  true  construc- 
tion of  the  words  ^'  shall  be  confirmed/'  in  the  eighth  article  of  the 
treaty ;  yet  they  use  no  expression  from  which  it  can  be  inferred  that 
the  opinion  of  the  Court  had  changed  in  relation  to  any  other  prin- 
ciple decided  in  Foster  and  Elam  v.  Neilson.  And  as  that  case  was 
then  under  review,  and  manifestly,  at  that  time,  underwent  a  careful 
examination  by  the  Court;  and  as  none  of '  its  principles  were  ques- 
tioned except  the  one  abovementioned;  the  case  of  Foster  and  Elam 
v.  Neilson  must,  in  all  other  respects/  be  considered  as  affirmed  by 
that  of  The  United  States  v.  Percheman.  Indeed,  we  are  not  aware 
of  any  case  in  which  its  authority  has  been  doubted  by  the  Court 
in'  any  of  its  principles,  w^th  the  single  exception  abovementioned. 
Express ons  may  perhaps  be  found. in  some  opinions  delivered  here, 
which,  detached  from  the.  case  under  consideration,  might  create 
some  doubt  upon  the  subject  But  these  expressions  must  always  be 
•taken  with  reference  to  the  particular  subject  matter  in  the  mind  of 
the  Court:  and. when  this  just,  rule  of  coqstriiction  is  applied  to  the 
language  used,  .it  will  be  found  that  there  is  no  case  in  which  the 
Court  ever  designed  to  shake  the  authority  of  the  case  now  relied 
on,  or  to  question  the  principles  there  decided;  further  than  is  herein 
before  stated.  So  far  from  it,  the  leading  principle  of  the  case,  which 
declares  that  the  boundary  line  determined  on  as  the  true  one  by 
the  poltti.oal  departments  of  the  governmeut,  must  be -recognised  as 
the  true  one  by  the  judicial  department;  was  subsequently  directly 
acknowledged  and  affirmed  by  this  Coiurt,  in  1832,  in  the  case  of  The 
United  States  v.  Arredondo  and  othefs,  6  Peters,  71};  And  this  de& 
cisioii  was  given  with  the  same  information  before  them  as  to  the 
meaning  of  the  Spanish  side,  of  the  treaty,  which  is  mentioned  in  the 
case  of  Percheman;  and,  consequently,'that . information  could  not 
have  shaken  the  confidence  of  the  Court  in  any  of  the  opinions  pro- 
nounced in  Foster  and  Elam  y.  Neilson;  further  than  has  been  al- 
ready' stated^ 

In  this  view  of  the  subject,  the  case  of  Foster  and  Elam  v.  Neil- 
son, decides  this  case.  It  decides  that  the  territory  in  which  this 
land  was  situated,  belonged  to  the  United  States  at  the  time  that  this 
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gnmt  was  made  by  the  Spanish  authority;  it  detides  that  this  grant 
18  not  embraced  by  the  eighth  article  of  the  treaty,  which  ceded  the 
Floridas  to  the  United  States;  that  the  stipulations  in  that  article 
are  confined  to  the  territory  which  belonged  to  Spain  at  the  time 
of  the  cession,  according  to  the  American  construction  of  the  treaty; 
and  that  the  exception  of  the  three  grants  made  in  the  ratification  of 
this  treaty,  by  the  king  of  Spain,  cannot  enlarge  the  meaning  of.  the 
words  used  in  the  eighth  article;  and  cannot,  in  the  language  of  the 
Court,  ^  extend  them  to  embrace  grants  not  otherwise  intended  to  be 
confirmed;'^  or  grants  ^^ which  it  (the  American  government,)  had 
proclaimed  to  be  void,  as  being  for  lands  wi  hin  the  American  ter* 
ritory/'  lliese  principles,  thus  settled  by  this  Court,  cover  the 
whole  ground  now  in  controversy. 

Indeed,  when  it  is  once  admitted  that  the  boundary  line,  accord- 
ing Xo  the  American  construction  of  the  treaty>  is  to  be  treated  as 
the  true  one  in  the  courts  of  the  United  States;  it  would  seem  to 
follow  as  a  necessary  consequence,  that  the  grant  now  before  the 
Court,  which  was  made  by  the  Spanish  authorities  within  the  limits 
of  the  territory  which  then  belonged  to  the  United  States,  must  be 
null  and  void;  unless' it  has  been  confirmed  by  the  United  States  by 
treaty  or  otherwise.  It  is  obvious  that  one  Jiation  cannot  grant  away 
the  territory  of  another:  and  if  a  proposition  so  evident  needed  con- 
firmation, it  will  be  found  in  the  case  of  Poole  v.  Fleeger,  1 1  Petera, 
210.  In  that  case,  there  had  been  a  disputed  boundary  between  two 
states;  and  the  parties  claimed  the  same  land  under  grants  irom  dif- 
ferent states.  The  boundary  line  had  been  ascertained  by  compact 
between  the  states,  after  the  grants  were  made.  .And'  in  deciding 
between  the  claimants  ia  that  case,  this  Court  said:  "  In  this  view  of 
the  matter,  it  is  perfectly  clear  that  the  grants  made  by  North  Caro- 
lina and  Tennessee,  under  ^hich  the  defendant  claimed,  were  not 
rightfully  made,  because  they  were  originally  beyond  her  territorial 
boundary;  and  that  the  grant  under  which  the  claimants  claim  was 
rightfully  made,  because  it  was  within  the  territorial  boundary  of 
Virginia."  And  again*  "  If  the  states  of  North  Carolina  and  Ten- 
nessee could  not  rightfully  grant  the  land  in  question,  and  the  states 
of  Viijjinia  and  Kentucky  could;  the  invalidity  of  the  grants  of  the 
former  arises,  not  from  any  violation  of  the  obligation  of  the, grant, 
but  from  an  intrinsic  defect  of  title  in  the  states.'' 

In  the  pase  before  us,  the  grant  is  invalid  from .  f*  an  intrinsic  de- 
fect'' in  the  title  of  Spain.     It  is  true  that  she  still  claimed  the  coun- 
VoL.  Xli.^3U 
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try,  and  refuaed  to  deliver  it  to  the  United  States.  But  her  conda<^ 
was,  in  thia  respect,  in  violation  of  the  rights  of  the  United  States; 
and  of  -the  obligation  of  treaties.  The  United  States  did  not  imme- 
diately take  forcible  possession,  a8*th'ey  might  jtlstly  have  done;  and 
preferred  a  more  pacific  and  magnanimous  plolicy  towards  a  weaker 
adveiisary.  Yet  their  forbearance  could,  upon  no  just  grounds,  impair 
their  rights  or  legalize  the  wrongful  grants  of  Spain,  made  in  a  terri- 
tory which  did  not  belong  to  her;  for  the  authorities  of  the  United 
States  made  known  by  every  means  in  their  power  their  inflexible 
determination  to  assert  the  rights  of  this  country:  and  Congress,  in 
order  to  guard  against  imposition  and  injustice,  declared  by  law,  in 
1804,  that  all  grants  of  land  made  by  the  Spanish  authorities  after 
the  date  of  the  treaty  of  St  Ildefonso,  would  be  null  and  void;  ex- 
cepting only  those  to  actual  settlers,  acquired  before  December  20, 
1808. 

The  present  appellant  procured  his  title  from  Spain,  after  the  pair 
sage  of  this  kw.  The  land  granted  to  him  belonged  not  to  Spain,  but 
to  the  United  States;  and  notice  had  been  given  in  the  most  public 
and  authentic  manner,  that  the  Spanish  grants  would  confer  no  tide, 
before  the  appellant  obtained,  his  grant  Uoon  what  ground  of  law. 
or  equity,  then,  can  the  United  States  be  now  required  to  make  good 
this  grant?  They  had  done  nothing  to  mislead  him,  but  had  taken 
every  measure  to  warn  him  and  every  one  else  that  they  would  not' 
submit  to  have  the  soil  which,  belonged  to  the  United  States  granted 
away  by  a  foreign  power.  If  he  has  been  deceived,  he'haaeither  de- 
ceived himself  or  been  misled  by  the  Spanish  authorities;  and  has  no 
right  to  complain  of  the  conduct  of  the  United  States.  And  if  either 
Spain  or  the  United  States  intended  to  provide  for  these  grants  in 
Louisiana,  by  the  treaty  ceding  the  Floridas;  it  is  impossible  to  be- 
lieve that  words  would  not  have  been  used  which  clearly  embraced 
ihem,  and  would  have  left  no  doubt  as  to  the  intention  of  the  parties 
to  the  treaty. 

If,  therefore,  this  was  a  pew  question,  and  had  npt  already  bten 
decided  in  this  Court;  we  should  be  prepared  now  to  adopt  all  of 
the  principles  affirmed  in  Foster  &  Elam  v.  Neilson,  with  the  eX- 
ception  of  the  one  since  overruled  ip  the  case  of  the  United  Stiites 
against  Percheman,  as  hereinbefore  stated.  The  questions,  however, 
are  not  niew  ones  in  relation  to  these  grants.  The  same  prihciples 
have  been  sanctioned  by  tlie  legislative,  executive  ,imd  judicial  de- 
partments offthe  government;  and  they  must  be  regaHed  as  too 
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well  fettled  to  be  now  disturbed:  and  we  think  the  court  below  were 
riflcht  in  rejecting  the  testimony  stated  in  the  exception,  which^  if 
even  properly  authenticated,  could  not,  upon  established  principles, 
h^ye  shown  title  in  the  appellant  Under  a  Spanish  grant  made  in 
1806. 
The  judgment  of  the  district  court  i^  therefore  affirmed. 

Mr.  Justice  Baldwin  dissented. 


This  cause  came  on. to  be  heard. on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  Was  argued  by  counsel.  On  consideration  wneFeof^ 
it  is  now  here  ordered  and  adjudged  by  this  Court,  that  the  judg* 
ment  of  the  said  district  court  in  this  cause  be,  and  the  dame  is  here* 
by  affirmed,' with  costs. 
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Amos  Kendall,  postmaster  GBVERAJb  of  the  Uitited  States, 

PLAINTIFF  IN  ERROR  V.  ThE  UnITED  StATES,  ON  THR  RELATION 

OF  William  B.  Stokes  et  al. 

Contracts  for  carrying  the  mail  of  the  United  States,  were  made  bj  S.  4k  S.,  with 
the  postmaster  general  of  the  United  States,  out  of  which  certain  allowanees  and 
credits  were  made  in  favour  of  S.  &,  S.,  by  that  officer;  and  the  amount  of  the 
same  was  passed  to  the  credit  of  S.  db  S.,  with  the  general  post  office.    The 
saccessor  of  the  postmaster  general  struck  out  the  allowances  and  credits  in  the 
accounts,  and  thus  a  large  sum  of  money  was  withheld  from  the  contractors.    S. 
dc  S.  presented  a  memorial  to  congress;  and  an  act  was  passed,  authorizing  and 
directing  the  solicitor  of  the  treasury  of , the  United  States  to  settle  and  adjust  the 
claims  of  S.  &,  S.,  according  to  the  principles  of  equity;  and  directihg  the  poet- 
master  general  to  credit  S.  &>  8.  with  whatever  sum  of  money  the  solicitor  should 
decide  should  be  due  to  them.    The  solicitor  of  the  treasury  made  a  decision  on 
the  claims  of  8.  tb  S.,  and  communicated  the  same  to  the  postmaster  general;  who, 
thereupon,  carrieil  to  the  credit  of  S.  &  S.  a  part,  but  refused  to  credit   i  part  of 
the  amount  allowed  by  the  solicitor.    S.  &  S.  applied  to  the  President  of  the 
Unitod  States,  who  referred  the  subject  to  congress;  and  the  senate  of  the  United 
States  determined  that  no  further  legislation  on  the  subject  was  necessary,  and 
that  the  decision  of  the  solicitor  of  the  treasury  ought  to  be  complied  with  by  the 
postmaster  general.    The  postmaster  general  continued  to  withhold  the  credit. 
8.  &  S.  applied  to  the  circuit  court  of  the  United  States  for  the  District  of  Co- 
lumbia,  for.  a  mandamus,  to  be  directed  to  the  postmaster  general,  commanding 
him  to  credit  them  with  the  amount  found  to  be  due  to  them  from  the  United 
States,  according  to  the  decision  of  the  solicitor  of  the  treasury.    A  peremptory 
mandamus  was  finally  ordered,  and  the  postmaster  general  brought  the  case  before 
the  Supreme  Court,  by  a  writ  of  error.    By  the  Couri->It  hat  been  considered  by 
the  counsel  on  the  part  of  the  postmaster  general  that  this  is  a  proceeding  againet 
him  to  enforoe4he  performance  of  an  official  duty,  and  the  proceeding  has  been 
treated  as  an  infringement  on  the  executive  department  of  the  government;  which 
has  led  to  a  very  extended  range  of  argument  on  the  independence  and  duties  of 
that  department;  but  which,  according  to  the  view  taken  by  the  Court  of  the 
case«  is  entirely  misapplied.    We  do  not  think  the  proceeding  in  this  case  inter- 
feres, in  any  respect  whatever,  with  the  rights  and  duties  of  the  executive ;  or  that 
it  involves  any  conftict  of  powers  between  ihe  executive  and  judicial  departments 
of  the  government.    The  mandamus  does  not  seek  to  direct  or  control  the  post- 
master general  in  the  discharge  of  his  official  duty,  partaking,  in  any  respect,  of 
an  executive  character ;  but  to  enforce  the  performance  of  a  mere  minbterial  act, 
which  neither  he  nor  the  President  had  any  authority  to  deny  or  control.    The 
judgment  of  the  circuit  court  was  affirmed. 
By  the  act  of  congress  directing  the  solicitor  of  the  treasury  to  adjust  and  settle  the 
accounts  of  8.  &.  S.,  the  posunaster  general  is  vested  with  no  discretion  or  con- 
trol over  the  decision  of  the  solicitor ;  nor.  is  any  appeal  or  review  of  that  decision 
provided  for  by  the  act.    The 'terms  of  the  submission  was  a  matter  resting  en- 
tirely  in  the  discretion  of  congress ;  and  if  they  thought  proper  to  vest  such  a 
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power  in  anjone/and  veBpeciallj  as  the  arbitrator  was  an  officer  of  the  croremment; 
it  did  not  rest  with  the  postmaster  general  to  control  congress,  or  the  solicitor,  ib 
that  afiair.  It  is  unnecessary  to  say  how  far  congress  might  have  interfered 
by  legislation  after  the  report  of  the  solicitor :  but  if  there  was  no  fraud  or  miscon- 
duct in  the  arbitrator;  of  which  none  is  pretended  or  suggested;  it  may  weA  be 
questioned  whether  S.  &  8.  had  not  acquired  such  a  rested  right  as  to  be  beyond 
the  power  of  congress  to  deprive  them  of  it. 

The  right  of  S.  dcr  S.  to  the  full  amount  of  the  credit,  according  to  the  report  of  the 
solicitor  of  the  treasury,  having  been  ascertained  and  fixed  by  law;  the  enforce- 
ment of  that  right  fklls  properly  within  judicial  cognizance. 

It  was  urged  at  the  bar',  that  the  postmaster  general  Was  alone  subject  to  the  directioii 
and  control  of  the  President  of  the  United  States  with  respect  to  the  execution  of 
the  duty  imposed  on  him  by  the  law  under  which  the  solicitor  of  the  treasury 
acted ;  and  this  right  of  the  President  was  claimed  as  growing  out  of  the  obligation 
imposed  upon'  him  by  the  constitution,  to  take  care  that  the  laws  be  faithfully 
executed.  By  the  Court — ^This  doctrine  cannot  receive  the  sanction  of  this  Court. 
It  would  be  vesting  in  the  President  a-dispeosing  power,  which  has  no  countenance 
for  its  support  in  any  part  of  the  constitution ;  and  is  asserting  a  principle,  which, 
if  carried  but  in  its  results  to  all  cases  failing  within  it,^  would  be  clothing  the 
President  with  a  power  to  control  the  legislation  of  congress,  and  paralyze  the  ad- 
ministration of  justice. 

To  contend  that  the  obligations  ipiposed  on  the  President  to  see  the  laws  faithfully 
executed,  implies  a  power  to  forbid  their  execution ;  is  a  novel  construction  of  the 
constitution,  and  is  entirely  inadmissible. 

The  act  required  by  the  law  to  bo  done  by  the  postmaster  general  is,  simply  to  credit 
S.  &  S.  with  the  full  amount  of  the  award  of  the  solicitor  of  the  treasury.  This  is 
a  precise,  definite  act,  purely  ministerial;  and  about  which  the  postmaster  general 
has  no  discretion  whatever.  This  was  not  an  official  act  in  any  other  sense  than 
being  a  transaction  in  the  department  whore  the  boolLs  and  accounts  were  kept: 
and  was  an  official  act  in  the  same  sense  that  an  entry  in  the  minutes  of  the  Court, 
pursuant  to  an  order  of  the  Court,  is  an  official  act.  There  is  no  room  for  the 
exercise  of  discretion,  official  or  otherwise:  All  that  is  shut  out  by  the  direct  and 
positive  command  of  the  law ;  and  the  act  required  to  be  done  is,  in  every  just 
sense,  a  mere  ministerial  act. 

The  common  law,  as  it  was  in  force  in  Maryland  when  the  cession  of  the  part  of  the 
'  state  within  the  District  of  Columbia  was  made  to  the  United  States,  remained  in 
force  in  the  district.  The  writ  of  mandamus  which  issued  in  this  case  in  the  district 
court  of  the  District  of  Columbia,  must  be  considered  as  it  was  at  common  law, 
with  respect  to  its  object  a^d  purpose ;  and  varying  only  in  tne  form  required  by  the 
difierent  character  of  the  government  of  the  United  States.  '  It  is  a  writ,  in  England, 
issuing  out  of  the  king's  bench,  in  the  name  of  the  king,  and  is  called  a  preroga- 
tive writ,  but  considered  a  writ  of  right;  and  is  directed  to  some  person,  corpo-  . 
ration,  or  inferior  court,  reqdiring  them  to  do  some  particular  thing,  therein  speci- 
fied, which  appertains  to  their  office,  and -which  is  supposed  to  be  consonant  to 
right  and  jilstice  :  and  where  there  is  no  other  adequate,  specific  remedy,  such  a 
writ,  and  for  such  a  purpose,  would  seem  to  be  pecoliary  appropriate  to  the  present - 
case.  The  right  claimed  is  just,  and  established  by  positive  law ;  and  the  duty 
required  to  be  performed  is  clear  and  specific ;  and  there  is  no  other  adequate 
remedy. 

The  cases  of  M'Intire  ▼.  Wood^  7  Cranch,  504>  and  M^Cluny  y.  SiUiman,  6  Wheat. 
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349,  have  decided  that  the  circuit  couvta  of  the  United  States^  in  the  serenl  ttatef , 
have  no  power  to  issno  a  mandamns  againat  one  of  the  officem  of  the  United 
SUtee. 

The  reenlt  of  the  casei  of  M^nttre  ▼.  Wood,  and  M'Cianj  y.  Silliman  clearly  it,  that 
the  authoritj  to  issue  the  writ  of  mandamns*  to  an  officer  of  the- United  States, 
commanding  him  to  perform  a  specific  act,  required  by  a  law  of  the  United 
States,  is  within  the  scope  of.  the  judicial  powers  of  the  United  States,  nnder  the 
constitution:  but  that  the  whole  of  that  power  has  not  been  communicated  by 
law  to  the  circuit  courts  of  the  United  States  in  the  several  states.  It  is  a  dormant 
power,  not  yet  called  into  action,  and  vested  iii  those  courts.  And.  there  is  nothing 
growing  out  of  the  official  character  of  a  party,  that  will  exempt  him'firom  this  writ; 
if  the  act  to  be  performed  is  merely  ministerisL 

It  is  a  sound  prinbiple,  that  in  every  well-organized  government  the  judicial* powers 
should  be  co-eztensive. with  the  legislative;  so  far,  at  least,  as  .they  are  to  be  en- 
forced by  judicial  proceedings. 

There  is,  in  the  District  of  Columbia,  no  division  of  powers  between  the  general  and 
state  governmehts.    Congress  has  the  entire  control  ever  the  district  fbr  every 

g.  purpose  Cf  government ;  and  it  is  reasonable  to  suppose,  that  in  organising  a  judidial 
department  in  this  district,  all  the  judici^  power  necessary  for  the  purposes  of 
government  would  be  vested  in  tho  courts  of  justice.  The  circuit  eouYtin  the 
district  is  the  highest  court  of  original  jurisdiction;  and,  if  the  power  ta issue  a 
mandamus  in  such  a  case  as  thst  before  the  Court  exists  in  any  court,  it  is  vested 
in  .that  court. 

At  thg  date  of  the  act  of  congtesf  establishing  the  government  of  the  Districtof  Co- 
Ininbia,  the  common  la,w  of  England  was  in. force  in  Maryland;  and  df  coilne 
'remained*  and  continued  in  force  in  the  pait  of  the  district  ceded  by  Maryland  to 
the  United  States.  The  power  to  issue  a  mandamus  in  a  proper  case,  is  a  psrt  of 
the  coitimon  law;  and  it  has  been  fully  Recognised  as,  in  practical  operatien  in  a 
case  decided  in  the  court  of  th^t  state. 

The  power  to  issue  the  writ  of  mandamu9>is,  in  England,  given  to  tne  king's  bench 
•  only,  as  having  the  general  supervising  power  over  ail  inferior  jurisdictions  and 
officers;  and- is  co-extensive  with  judicial  power.  And  the  same  theory  i^vails 
in  the  state  governments  of  the  United  States*  where  the  common  law  is  adopted, 
and  governs  in  the  administration  of  justice ;  and  the  power  of  issuing  this  writ  is 
generally  confided  to  the  highest  court  of  original  jurisdiction. 

There  can  be  no  doubt  but  that,  in  tho  state  of  Msrylsnd,  a  writ.of  mandamus  might 
be  issued  to  an  executive  officer  commanding  him  tp  lerform  a  ministerial  act  re- 
quired of  him  by  the  laws :  and.  If  it  Would  lie  in  that  state,  tnere  can  be  no  g>6pd 
^reason  why  it  should  not  lie  in  the  District  of  Columbia,  in  analogous  oases. 

The  powers  of  the  Supreme  Court  of  the  United^  States,  and  of  the  circuit  ooorts  of 
the  United  States  to  issue  writs  of  mandamus,  granted  by  t4e-i4th  section  of  the 
judiciary  act  of  1789,  is  only  for  the  purpose  of  bringing  the  case  to  a  final  judg- 
ment or  decree,  so  that  it  may  be  reviewed.  The  mandamus  does  not  direct  the 
inferior  court  how  to  proceed,  but  only  that  it  must  prbceed,  accon^ng  to  its  own 
judgment,  to  a  final  determination;  otherwise  it. cannot  be  rjB viewed  in  the  sppsl* 
latto  court.  It  is  different  in  the  circuit  court  of  the  JOistrict  of  Columbia,  niMler 
the  adoption  of  the4aws  of  Maryland,  which  included  the  common  law. 

The  power  of  the  circuit  court  of  the  District  of  Columbia  to  ezeicise  the  juisdie- 
tion  to  issue  a  writ  of  mandamus  to  a  public  officer  V  do  an  act  required- of  him 
by  law,  results' firom  tlie  3d  section  of  the  acttif  congren,  of  Febniaiy  27, 1801 ; 
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which  deolaree  that  the  ooart  and  the  judge*  thereof  shaO  have  all  the  power  bj 
law  yeited  ifi  the  circuit  courts  of  the  United  States.  The  circuit  courts  referred 
to  were'  those  established  by,  the  act  of  Pebmary  13th ,  1801 .  The  repeal  of  that  law, 
fil^a  months  afterwards/and  after  the  circuit  eourt  for  this  district  had  been 
grganiied,  and  had  gone  into  operation,  under  the  act  of  27  February,  1801 ;  could 
not,  in  any  manner,  affect  that  law  any  further  than  was  provided  by  the  rape^. 
ing  act. 

It  was  not  an  uncommon  course  of  legislation  in  the  states,  at  an  early  day  to  adopt, 
by  reference,  British  statutes;  and  this  has  b^en  the  course  by  legislation  in  con- 
gross,  in  many  instances,  when  i|tate  practice  and  state  process  has  been  adopted. 
And  such  adoption  has  always  been  considered  as  referring  to  the  law  existing 
at  the  time  of  adoption :  and  no  subsequent  legislation  has  ever  been  supposed 
to  affect  it ;  and  such  must,  neceasarily ,  be  tiie.  effect  and  operation  of  such 
adoption. 

No  court  cin  in  the  ordinary  administration  of  justice,  in  common  law  proceedings, 
exercise  jurisdiction  over  a  party  unless  he  shall  voluntarily  appear,  o^  is  found 
within  the  jurisdiction  of  the  court,  so  as  to  be  served  with  process.  Such  process 
cannot  reach  the  party  beyond  the  territorial  jurisdiction  of  the  court.  This  is  a 
penK>nal  priTllege,  which  may  be  waived  by  appearance;  and  if  advantage  is  to 
be  taken  of  it,  it  must  be  by  plea,  or  some  other  mode,  at  an  early  stage  of  the 
cause. 

IN  error  to  the  circuit  court  of  the  United  States  in  the  District  of 
Columbia,  for  the  county  of  Washington. 

On  the  twenty^sixth  day  of  May,  1837,  William  B.  Stokes,  Rich-, 
ard  C^.  Stockton,  Lucius  W,  Stockton,  and  Daniel  Moore,  presented 
a  petition  to  the  <;ircuit  court  of  the  District  of  Columbia,  for  the 
county  of  WashingtoQ,  seating,  that  under  contracts  duly  and  legally 
made  by  them  with  the  late  William  T.  Barry,  then  postmaster  gene- 
ral of  the  United  States,  ind  duly  authorized  by  law,  they  were 
entitled  to  certain  credits  and  allowances  on  their  contracts  for  the 
transportation  of  the  mail  of  the  United  States^  that  the  credits  and 
allowances  were  made  and  given  to  theni'  on  their  contracts,  and 
amounts  of  money  actually  paid  on  Such  accounts;  that  .spme  time 
in  1835,  William  T.  Barry  resigned  "his  situation  as  postmaster 
general,  and. Amos  Kendall  was  appointed  to  th^  office;  that  af|er 
he  had  entered  oq  the  duties  of  his  office,  he  undertook  to  re-examine 
the.  contracts  entered  into  by  his  predecessor,  and  the  credits  and 
allowances  made  by  him;  and  ordered  and  directed  the  allowances 
and  credits  to  be  withdrawn,  ai;id  the  petitioners  recharged  with 
divers  payments  they  had  received. 

The  petitioners  state  that  they  .were  ^isss^tisfied  with  thifese  ptxiceed- 
ings  of  Amos  Kendall,  atf  postmabter  general;  an^,  believing  he  had 
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exceeded  his  author! ty,  and  being  unable  to  adjust  their  differences 
with  him,  they  addressed  a  memorial  to  the  congress  of  the  United 
States.     A  copy  of  the  memorial  was  annexed  to  the  petition.. 

The  memorial  stated,  at  large,  all  the  circumstances  which  the  pe- 
titioners considered  as  affecting  their  case;  the  proceedings  of  the 
postmaster  general  in  the  matter ;  and  the  heavy  grievances  done  to 
the  memorialists  by  the  course  adopted  by  the  postmaster  generaL 
They  ask  such  proceedings  on  the  part  of  confess  as  its  wisdom 
and  justice  may  direct. 

The  petition  states  that  congress  passed  an  act,  which  was  approved 
by  the  President  of  the  United  State*  on  the  2d  of  July,  1836,  which 
act  provided,  "  that  the  solicitor  of  the  treasury  be  and  he  is  hereby 
authorized  and  directed  to  settle  and  adjust  the  claims  of  William  B. 
Stokes,  Richard  C.  Stockton,  of  Maryland,  and  Lucius  W.  Stockton, 
and  Daniel  Moore,  of  Pennsylvania;  for  extra  services  performed 
by  them,  as  contractors  for  carrying  the  mail,  under  and  by  virtue 
of  certain  contracts  therefor,  alleged  to  have  been  made  and  en- 
tered into  with  them  by  William  T.  Barry,  late  postmaster  general 
of  the  United  States;  and  for  this  purpose  to  inquire  into,  and 
determine  the  equity  of  the  claims  of  them,  or  any  of  them,  for 
or  on  account  of  any  contract  or  additional  cohtract  with  the  said 
postmaster  general,  on  which  their  pay  may  have  been  suspended  by 
the  present  postmaster  general;  and  to  make  them  such  allowances 
therefor,  as  upon  a  full  examination  of  all  the  evidence  may  seem 
right,  according  to  the  principles  of  equity ;  and  that  the  said  post- 
master general  be,  and  he  is  hereby  directed  to  credit  such  mail  con- 
tractors with  whatever  sum  or  sums  of  money,  if  any,  the  said  soli- 
citor shall  so  decide  to  be  due  to  them  for  or  on  account  of  any  such 
service  or  contract;  and  the  solicitor  is  hereby  authorized  to  take 
testimony,  if  he  shall  judge  it  to  be  necessary  to  do  so;  and  that  he 
report  to  congress,  at  its  next  session,  the  law  and  the  facts  upon 
which  his  decision  has  been  founded :  Provided,  the  said  solicitor  is 
not  authorized  to  make  any  allowance  for  any  suspension,  or  with- 
holding of  money  by  the  present  postmaster  general  for  allowances 
or  overpayments  made  by  his  predecessor,  on  route  number  thirteen 
hundred  and  seventy-one,  from  Philadelphia  to  Baltimore,  for  carry- 
ing the  mail  in  steamboats,  when  it  was  not  so  carried  by  said  Stock- 
ton and  Stokes,  but  by  the  steamboat  company;  nor  for  any  suspen- 
sion or  withholding  of  money  as  aforesaid,  for  allowances  or  over- 
payments made  as  aforesaid,  for  carrying  an  express  mail  from  Balti- 
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more  to  York  or  Lancaster;  nor  for  any  suspension  or  withholding 
of  money,  as' aforesaid,*  for  allowances  or  overpayments,  made  as 
aforesaid,  on  route  number  thirteen  hundred  and  ninety-one,  from 
Westminster  to  M'Connerstoii,  as  described  in  the  improved  bid; 
nor  for  any  suspension  or  withholding  of  money,  as  aforesaid,  for 
allowances  or  overpayments,  as  aforesaid,  on  the  route  from  Balti- 
more to  Wheeling,  for  running  a  certain  daily  line  to  Hagerstown  and 
Wheeling,  from  the  jSrst  of  September,  eighteen  hundred  and  thirty- 
two,  to  the  first  of  April,  eighteen  hundred  and  thirty-three,  when 
the  line  referred  to  only  run  tri-weekly;  nor  for  any  suspension  or 
withholding  of  money,  as  aforesaid,  for  allowances  or  overpayments, 
iiKade  as  aforesaid,  on  the  route  from  Baltimore  to  Washington,  under 
the  contract  of  eighteen  hundred  and  twenty-seven :  but  nothing  in 
this  proviso  shall  prejudice  any  application  they  may  make,  here- 
after, in  reference  to  these  routes,  if  they  shall  think  it  proper  to 
make  such  application." 

The  petition  states,  that  in  pursuance  and  in  execution  of  this  act, 
Virgil  ,Mazcy,  being  solicitor  of  the  treasury,  did  proceed  to  examine 
adjust  and  settle  the  said  claims;  and  on  the  12th  day  of  November, 
1836,  did  make  out  and  transmit  to  the  t^aid  Amos  Kendall,  post- 
master general,  in  part,  his  award  and  decision  upon  certain  items  of 
said  claims  so  referred  to  him;  and  on  the  23d  of  November,  1836, 
he  communicated  to  the  postmaster  general  his  decision  and  award 
on  the  residue  of  the  claims  of  the  petitioners. 

The  decision  of  the  solicitor  of  the  treasury  of  the  I2th  of  Decern- 
,ber,  1836,  after  stating  the  particular  items  of  account,  from  which> 
the  balances  arose,  was  aA  follows: 

^^  I,  therefore",  in  pursuaince  of  the  authority  conferred  on  me,  by 
the  aforementioned  act  of  congress,  make;  allowance  to  said  Richard 
C.  Stockton,  for  his  said  claio^s  up  to  the  Ist  of  April,  1835,  of  the 
above  sum  of  eighty-three  Uiousand  two  hundred  and  seventy-eight 
dollars. 

I,  also,  by  virtue  of  the  same  authority,  make  allowance  to  said 
Stockton,  for  bis  said  claims  for  extra  services,  from  the  1st  of  April 
to  31st  of  December,  1835,  of  the  said  sum  of .  twenty-six  thousand 
eight  hundred  and  sixty^two  dollars. 

A  claim  for  interest  having  been  made,  I  have  postponed  the  con- 
sideration of  it  until  the  equity 'of  the  other  claims  of  the  gentlemen 
Vol.  XII.— 3  X 
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named  in  the  title  of  the  act,  shaU  have  been  inquired  into  and  de- 
termined." 

On  the  22d  of  November,  18Sa>  the  solicitor  made  a  final  award, 
which  was  also  communicated  by  hiin  to  the  postmaster  general 
That  award,  after,  setting  forth  the  items  of  the  accounts  presented 
and  established  in  tt^e  judgment  of  the  solicitor  of  the  treasury 
against  ^e  United  States,  was :  • 

*^I  have  examined  the  evidence  touching  the  above  claims,  and 
find  due  to  the  petitioners,  or  to  Richard  C,  Stockton,  the  following 
sums:  For  additional  daily  mail  to  Washington,  thirty-four  thousand- 
two  hundred  dollars.  For  compensation  for  carrying. the  mail  in  the 
spring  of  1831,  between  Baltimore  and  Philadelphia,  and  for  other 
services  connected  therewith,  less  two  hundred  and  ninetjr-four  dol* 
lars,  the  sum  of  eleven  thousand  seven  hundred  and  ninety-si&ven 
dollars  and  sixteen  cents.  Claims  for  kiterest,  four  thousand  eight 
hundred  and  thirty-six  dollai^  and  eighty -nine  cents;  one  thousand 
six  hundred  and  sixty-four  dollars. and  seventy  cents,  and' three  hun- 
dred and  ninety-two  dollars  and  thirty-four  cents." 

The  petitioners  state,  that  underand  by  virtue  of  the  award  of  the 
solicitor  of  tlie  treasury,  they  becSune  entitled,  to  have  the  sum  of 
one  hundred  and  sixty-two  thousand  seven  hundred  and  twenty- 
seven  dollars  and  five  cents  carried  to  their  credit;  or  at  least,  after 
allowing  some  deductions  therefroni  made  by  the  said  ^solicitor,  with 
their  assent,  the  sum  of  one  hundred  and  sixty-one  thousand  five 
hundred  and  sixty-three  dollars  and  eighty-nine  centis,  as  the  amount 
of  principal  and  interest  due  to  them  by  the  terms  of  the  award  and 
decision. 

But  the  said  postmaster  general,  although  fully  notified  of  the  pre- 
mises, and  after  a  considerable  delay,  only  so^far  obeyed  and  carried 
into  execution  the  said  act  of  congress  and  said  award,  as  to  direct  and 
cause  to  be  carried  to  the  credit  of  the  petitioners,  the  sum  of  one 
hundred  and  twenty-two  thousand  one  hundred  and  one  dollars  and 
forty-six  cents,  which  said  last  mentioned  sum  of  money  has  been 
aiiccordingly  paid,  or  credited  to  the  petitionerb*  and  he  has  from 
that  time,  and  does  still  refuse,  omit,  and  neglect,  notwithstanding 
the  provisions  of  said  act  of  congress,  and  the  said  award  and  decision 
of  said  solicitor  of  the  treasury,  so  made,  communicated  and  reported, 
as  aforesaid,  to  pay,  or  credit  to  the  petitioners  the  residue  of  the 
said  sum  so  awarded,  being  the  sum  of  thirty-nine  thousand  four 
hundred  and  sixty-two  dollars  and  forty-three  cents;  or  to  credit  or 
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pay  to  the  petitioners,  or  either  of  them,  the.  interest  upon  the  said 
balance  so  unjustly  and  illegally  withheld. 

The  petition  states,  that  after  the  refusal,  omission,  or  neglect  of 
Amos  Kendall,  to  execute  his  duty,  by  obeying  the  act  of  congress, 
in  passing  the  amount  awarded  to  his  credit;  the  petitioners  commu- 
nicated the  facts  of  their  case  to  the  President  of  the  United  States, 
requesting  him  td  cause  the  said  act  of  congress  to  be  executed:  who 
thereupon,  transmitted  the  same  to  Amos  Kendall,  the  postmaster 
general;  and  having  received  a  reply  to  the  same,  stating  why  he 
had  thus  refused  to  comply  with  the  ?ward;  and  suggesting  an  appli- 
cation to  congress  for  further  legislation.  The  president,  in  Decem- 
ber, 1836,  transmitted  this  reply  to  the  petitioners,;  and  in  his  com- 
munication says :  ^^  It  appearing  that  there  is  a  difference  of  opinion 
between  the  solicitor  and  the  postmaster  general,  upon  the  extent  of 
the  reference  under  the  law  to  the  solicitor,  the  posbnaster  general 
having  yielded  to  what  he  believes  to  be  all  that  was  submitted  by 
the  law  to  the  solicitor's  decision,  and  paid  the  same.  But,  congress 
being  now  in  session,  and  the  best  expounder  of  the  intent  and 
meaning  of  their  own  law,  I  think  it  right  and  proper,  under  exist- 
ing circumstances,  to  refer  it  to  that  body  for  their  decision.  I  deem 
this  course  proper,  as  the  difference  in  opinion  about  the  extent  of 
the  submission,  under  the  law,  arises  between  the  head  of  the  post 
office  department  and  the  solititor  of  the  treasury;  and,  as  it  appears, 
the  solicitor  has  reversed,  in  part,  his  decision  and  award." 

The  petitioners,  in  consequence  of  this  correspondence,  presented 
tx>  congress  a  memorial;  which,  in  the  senate,  was  referred  to  this 
.committee  on  the  judiciary. 

The  petition"  refers  to  the  reports  of  the  judiciary  committee  of 
tne  senate,  of  January  20th,  1837^  and  February  17th,  1837,  and  to 
the  correspondence  between  the  postmaster  general  and  the  chair- 
man of  the  committee:  copies  of  which  are  annexed  to  the  petition. 
The  concluding  part  of  the  report  of  the  judiciary  committee,  of 
January  2pth,  1837,  was  as  follows: 

*^  That  congress  intended  the  awaru  of  the  solicitor  to  be  final,  is 
apparent  from  the  direction  of  the  act,  '  that  the  postmaster  general 
be,  and  he  is  hereby,  directed  to  credit  such  mail  contractors  with 
whatever  sum  or  sums  of  money,  if  auy,  the  said  solicitor  shall  so 
decide  to  be  due  to  them,'  &c.  If  congress  had  intended  to  revise 
die  decision  of  the  solicitor,  the  postmaster  general  would  not  have 
been  directed  to  make  the  payment,  without  the  intervention  or  fiir- 
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tber  action  of  congress."  Unless  it  appeared,  which  is  not  suggested 
by  any  one,  that  some  cause  exists  which  would  vitiate  or  set  aside 
the  award  between  private  parties  before  a  judicial  tribunal;  the 
committee  cannot  recommend  the  interference  of  congress  to  set 
aside  this  award,  and  more  especially  as  it  has  been  made  by  a  high 
officer  selected  by  the  government ;  and  the  petitioners  h^ve  been 
subjected  to  the  trouble  and  expense  of  investigating  their  claims 
before  a  tribunal  created  by  congress  itself. 

''It  appears  that  since  the  award  was  made  by  the  solicitor,  the 
postmaster  general  has  paid  to  the  petitioners  the  3um  of  one  hun* 
dred  and  twenty  thousand  nine  hundred  and  thirty-eight  dollars  and 
thirty  cents,  leaving  the  balance  of  forty  thousand  six  hundred  and 
twenty-five  dollars  and  fifty-nine  cents  unpaid  of  the  sums  awarded 
in  favour  of  tlie  petitioners.  From  the  view  which  the  committee 
have  taken,  the  conclusion  at  wjiich  they  have  arrived  is,  that  the 
whole  amount  decided  to  be  due,  and  owing  to  the  petitioners,  by 
the  solicitor  of  the  treasury,  ought  to  be  paid  to  them  out  of  the 
funds  of  the  post  office  departn^ent;  according  to  the  directions  of 
the  act,  enti  ed  '  An  act  for  the  relief  of  William  B.  Stokes,  Rich- 
ard C.  Stockton,  Lucius  W.  Stockton,  and  Daniiel  Moore;'  and  that 
no  further  action  of  congress  is  necessary;  therefore,  the  committee 
recommend  the  adoption  of  the  following  resolution :  . 

^  Resolved f'Thzt  the  postmaster  general  is  fully  warranted  in  pay- 
ing, and  ought  to  pay  to  William  B.  Stokes  and  others,  respectively, 
the  full  amount  of  the  award  of  the  solicitor  of  the  treasury." 

The  report  of  February  17th,  1837,  on  the  message  of  the  presi- 
dent of  the  United  States,  of  the  15th  February,  1637,  with  the.ac- 
companying  documents  in  relation  to  the  claims  of  Stockton  and 
Stokes  and  others,  contain  the  following: 

''  The  committee  have  considered  the  documents  communicated, 
and  cannot  discover  any  cause  for  changing  their  opinion  upon  any 
of  the  pfrinciples  advanced  in  their  former  report  upon  this  subject; 
nor  the  correctness  of  their  application  to  this  ca^e.  They  therefore 
recommend  the  adoption  of  the  resolution  heretofore  reported  by 
the  committee.'^ 

The  petition  to  the  Court  proceeds  to  state,  that  the  principal 
ground  of  the  refusal,  neglect,  and  omission  of  the  postmaster  gene- 
ral to  execute  and  obey  the  act  of  congress,  and  to  give  the  peti- 
tioners credit  for  the  full  amount  of  the  award  of  tlie  solicitor  of  the 
treasury;  was,  as  represented  by  him,  that  the  said  solicitor  had  trans- 
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eended  the  authority  created  and  conferred  on  him  by  the  act,  in  so 
^warding  and  deciding,  whereas  the  contrary  is  the  fact ;  and  the 
solicitor,  on  being  apprized  that  a  doubt  existed  as  to  the  extent  of 
his  authority,  he  did  submit  the  said  question  to  tbe  attorney  general 
of  the  United  States,  to  obtain  his  opinion.  The  opinion  of  the  attor- 
ney i^eiieml  confirmed  the  construction  of  the  law  given  by  the  so- 
licitor of  the  treasury. 

The  petition .  proceeds  to  state,  that  the  ^^  petitioners  conceiving 
and  believing  that  they  are  and  have  been  entitled  to  the  whole  sum 
so  awarded  by  the  said  solicitor  passed  to  their  credit  on  the  books 
of  the  post  office  department,  and  to  receive  the  amount  which,  after 
the  said  entry,  should  appear  justly  due  to  them,  with  legal  interest 
lij^n  the  balance;  have  applied  to  the  said  Amos  Kendall,  postmaster 
general,  as  aforesaid,  to  ha^ve  the  said  credits,  so  entered,  aiid  the  said 
moneys  so  paid,  which  he  has  continually  refused,  and*  stilf  refuses 
and  neglects  to  do:  and  the  congress  of  the  United  States  will  not 
pass  any  other  or  further  law,  as  it  is  believed,  merely  because  they 
have  aln^dy  passed  one  sufficient  to  ^neet  the  case ;  so  that  the  only 
means  of  obtaining  the  money  which  is  justly  due  to  the  pe^tion- 
ers,  is,  by  application  to  your  honourable  Court 

"Wherefore,  your  petitioners  do  respectfully  pray  that  your  ho- 
nours, the  prefnises  considered,  will  award  the  United  JStates'  writ 
of  mandaroys  to  be  directed  to  the  said  Amos  Kendall,  postmaster 
general  of  the  United  States,  commanding  him — 

1.  "  That  he  shall  fully  complywith,  obey,^  and  execute,  the  afore- 
said act  of  congress,  of  July  2d,  1836 ;  by  crediting  your  petitioners 
with  the  full  ai^d  entire  sum  so  awarded,  as  aforesaid,  in  their  favour, 
by  the  solicitor  of  the  treasury,  as  aforesaid,  in  conformity  with  said 
award  and  decision. 

9.  "That  he  shall  pay  to  your  petitioners  the  full  amoudt  so 
awarded,  with  interest  thereon,  deducting  only  the  amount  which 
shall  be  justly  charged,  or  chargeable  to  your  memorialists  against 
the  same.^' 

On  the  .26th  May^  1837,  the  district  court  of  the  county  of  Wash- 
ington made  a  rule  in  the  case,  on  the  motion  of  the  relators,  by 
their  counsel:  "  That  the  said  Amos  Kendall,  postmaster  general  of 
the  United  States,  show  cause  on  Thursday,  the  first  of  June  next, 
why  the  said  writ  of  mandamus  should  not  issue,  as  prayed  by  the 
said  memorialists;  and  that  a  copy  of  this  order  be  served  on  the 
said  Amos  Kendall,  postmaster  .general,  as  aforesaid." 
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A  eopTOf  the  irule  was  served  ps  directed;  Ai^d  was  so  certified 
by  tiv  mardial  of  the'  District  of  Columbia.  Afterwards,  on  the 
7th  of  June,  IfiST,  on  the  motion  of  the  relators,  by  dieir  counsel; 
the  court  prdered  a  mandamus,  nisi,  to  issue,  directed  to  the  post- 
master general;  which  writ  was  i^ued  on  the  same  day. 

The  mandamus,  nisi,  after  stating  the  proceedings  which  had  taken 
place  in  the  case,  proceeded  as  follows :  ^^  Therefore  you  are  hereby 
commanded  and  enjomed,  that  immediately  after  the  receipt  of  this 
writ,  and  without  delay,^you  do  fully  comply  with,  obey,- and  exe- 
cute on  your  part,  the  aforesaid  act  of  congress,  of.  2d  July,  1836; 
by  crediting  said  mail  contractors  with  the  full  and  entire  sum  so 
awarded  and  decided,  aB  aforesaid,  to  be  due  to  them  by  the  soli- 
citor of  the  treasury,  according  to  the  true  intent  and  meaning  of 
the  said  award  and  decision;  so  that  complaint  be  not  again  made  to 
the  9aid  circuit  court:  and  that  you  certify  perfect  obedience  to,  and 
due'^ecution^of  this  writ  to  the  said  circuit  cpurt,  on  Saturday  the 
tenth  day  of  June  instant;  or  that  you  do  at  ten  o'clock  of  that  day, 
show  cause  to*  the  said  Courtj^  why  you  have  n^  so  done  as  cojcn- 
Rianded.'^ 

On  the  loth  of  June,  1837,  the  relators,  by  their  coupsisi;  and 
Amos  Kendall,  by  hjis  counsel,  appeared  in  court;  and  further  time 
was' given,  a^^itiotiob,  to  Amo9  Kendall  to  file  his  answer. 

On  the  24th  diiy  of  June,  1837,  the  answer  of  the  postmaster  ge« 
neral  was  filed. 

The  answer  contained  the  following  causes  ^' for  declining  4>be- 
dience  to  the  order  of  the  court;"  with  a  full  argument  upon  each 
of  th^m : 

First  . "  It  is  doubted  wKethei*,  under  the,  constitution  of  the 
United  States,  it  confers  on  the  judiciary  department  of  the  go-- 
vernment,  authority  to  control  the  executive  department  in  the^exer- 
eise  of  its  functions,  of  whatsover,  character. 

Second.  ^  If,  according  to  the  constitution,  the.  circuit  court  /or 
the  District  of  Columbia  might  be  clothed  by  law  to  issue  a  manda- 
mus in  such  a  case,  no  such  power  has  been  conferred  upon  them  by 
Itie  act  of  congress. 

Third.  ^  If,  by  the  constitution,  c6ngress  can  clothe  the  courts 
with  authority  to  issue'writs  of  mandamus  against  executive  officers, 
as  such ;  and  if  they  h&ve  vested  the  general  power  in  this  court 
by  law$  this  is  not  a  case  in  which  that  power  can  be  lawfully  ex- 
efcised. 
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Fourth.  **The  <?ourt  have  ordered  the  postm^ter  general  to  per^ 
form  a  legal  impossibility.^' 

To  this  answer  .of 'the  postmaster  general,  the  opinion  of  the  at- 
torney general  of  the  United  States  on  the  whole  of  the  case,  and 
sustaining  the  views  of  the  postmaster  general,  was  annexed. 

On  the  13th  July,  1837,  the  circuit  court  ordered  a  peremptory 
mandamus,  to  be  directed  to  the  postmaster  general,  to  be  issued. 
The  postmaster  general  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Key  and  by  Mr.  Butler,  the  attorn 
ney  general,  for  the  plaintiff  in  error;  and  by  Coxe  and  Mr.  John- 
son for  the  defendants. 

Mr.  Key,  for  the  appellant: 

The  record  presents  a  case  of  conflict  between  two  of  the  gre«t 
depositories  of  the  powers  of  government  given  by  the  constitution* 
The  judiciary  has  assumed  a  power  which  the  e^cecutiVe  depart- 
Ident  resists.  It  is  a  power  hitherto  unknown  to  the  judiciary — 
hitherto  exercised  by  the  executive  alone,  without  qilestion. 

It  is  avast  power.  It  annihilates  one  great  department  of  the  go- 
vernment in  one  of  its  appropriate  functions,  if  not  all  the  depart- 
ments; and  vests,  to  a  very  considerable  and  undefined  extent,  all 
power  in  another. 

The  court  below  denies  that  there  can  be  any  such  conflict  .  It  has 
not  only  assumed  the  poWer,  but.fortified  it  by  the  doctrine  that  it  is 
to  be  iinquestioned  and  irresistible.  When  the  court  speaks,  '^  it  is 
in  the  name  of  the  United  States,''  ^^it  is  the  sovereign  power  that  . 
speaks,"  and  ^^  commands  the  proper  executive  officers  to  execute 
that  judgment."  And  this  doctrine,  it  is  thought  by  the  court,  can- 
not be  opposed  ^  without  invoking  principles  which  tend  to  set  the 
executive  authority  above  the  restraints  of  law." 

As  the  court  has  therefore  not  merely  assumed  the  pow^r,  but  as- 
sumed it  as  a  sovereign,  making  the  assumption  the  proof  of  its  su- 
prefaiacy ;-  this,  doctrine,  as  to  the  effect  of  the  assertion  of  the  power, 
may  be  considered  as  necessarily  connected  with  that  which  relates 
to  its  nature  and  validity :  and  certainly,  if  such  is  the  effect  of  the 
power,  it  ought  to  be  considered  in  such  an  inquiry. 

We  hold,  that  this  doctrine,  k5  to  the  effect  of  the  power,  is  as  inde- 
fensible as  that  which  led  to  its  exercise;  that  where  the  sentence  of 
a  court  is  -brought  to  any  other  independent  tribunal,  to  be  carried 
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into  exdcutioiii  preliminary  questions,  from  the  nature  of  things,  must 
present  themselves  tq  such  other  tribunal,  which  it  idone  must  decide 
for  itself;  those  questiobs  are:  Is  this  sentence  I  am  asked  to  execute, 
within  .or  beyond  the  jurisdiction  of  the  court  pronouncing  it?  Is  it 
proiidunced  judisially.  or  extra-judicially  ?  If  the  former,  further 
inquiry  is  inadmissible^for  it  is  to  be  obeyed;  if  the  latter,  unneces- 
sary, for  it  is  a  nullity.  We  hold  £his  principle  as  applicable  to  all 
the  distinct  ibdependent  departments  of  our  government  We  hold 
that  to  prescribe  limits  to  power  is  idle,  if  the  holder  is  to  be  the 
sole  and  unquestioned,  judge  of  what  the  limits  are-;  if  his  posses- 
sion of  the  power  is  conclusively  proved  by  its  assertion,  he  has  un- 
limited power :  and  if  any  of  the  depositories  of  power  under  our 
constitution  are  placed  on  such  an  eminence,  it  is  strange  that  the 
framers  of  that  instrument  should  have  thought  it  necessary  to  make 
it  BO  complicated.  .For,  if  a  safe  depository  of  ^uch  a  power  was 
found,  the  gr0at  secret  was  discovered ;  and  the  government  might 
have  been  made  extremely  simple. 

He  did  not  understand  any  writer  upon  the  constitution  as  having 
sanctioned  such  a  doctrine.  On  the  contrary,  he  should  show  the 
very  highest  authority  for  a  directly  contrary  doctrine:  that  ooca- 
fSional  conhicts  and  encroachments  upon  each  other's  sphere  of  powers 
by  the  different  departments  of  the  government,,  were  expected  to 
arise ;  and  that  it  was  thought  ai  matter  of  security,  that  each  was  IsXi 
to  the  independent  maintenance  of  its  own  rights,  and  bound  by 
du^ty  to  resist  the  invasions  of  the  others. 

Here  then  is  a  conflict,  an4  the  parties  to  this  conflict  stand  on 
.|^und,of  perfect  equality ;  and  the  question  ia^  where  is  the  power 
ib  dispute? 

That  One  6f  the  parties 4s  a  judicial  tribunal,  givto  it  no  superiority. 
It  must  sbow'its  jurisdiction  by  something  more  than  assuming  it 
If  it  can  show  no  other  warrant  fer  it,  its  sentence  is  a  nullity. 

Yet  it  must  be  admitted,  there  is  a  presumption  in  favour  of  the 
judiciary  in  such  a  contest  And  it  is  a  just  one,  arising  (rom  a 
propc^  Tespect  for  judicial  proceedings ;  and)  a  persuasion  that  as  flie 
usurpation  of  power  is  the  most  unbecoming,  sb  it  is  least  of  ill  to  be 
expected  there. . 

^et  nothing  human  is  infallible,  and  it  may  be  found  there,  A 
court  may  mistake  in  deciding  upon  the  extent  of  its  pwn  jpowers,  at 
on  any  other  question. .   It  may  honestiy  believe  it  hi^  the  power  it 
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assumefl;  and  Buch  no  doubt  was  the  case  wiih  the  court  where  this 
CQDtroversy  has  arlsien* 

The  executive  departmeat  of  the  gevernmeot,  upon  wnom  this 
power  was  exerted^  has  felt  bound  to  x^uestion  it  .It  I^  used,  the 
means  which  the  constitution  a<id  the  laws  hAve  given  it  to  deter> 
mine  tlie  course  which,  under  such  circumstances,  it  ought  to  take; 
and  cannot  believe^t^at  it  would  be  j^^stified  in  abandoning  its  duties 
to  the  power  and  control  of  any  other  department 

We  dissert,  theriefore,  that  judicial  encroachment  is  «8  liable:  io 
question  as  legislative  or  executive;  and  this  power  in>  every  de^ 
partment  to  defend  itself>  add  assert  its  own  independence,  we  con* 
teqd  is  the  undoubted  doctrine  of  the  co^isiitution.  Certainly  the 
constitution  has  assigned*  limits  to  the  powers  of  all  thi»  departments; 
and  leaves  each  within  its  sphere  independ^t  Certai'nlj  it  is  sileot 
as  tp  any  such  powei' being  vested  in  either,. as.would  eonble  it  with* 
out  question,  to  encroach  upon  the  powers  of  the  others.  He  cited, 
to  show  noi  only  that  it  was  competent  for  the  executive  department 
of  ihe  government  to  resist,  but  that  it  was  its  duty  to  resist  any  en- 
croachment by  the  judiciary:  Ros^  v.  Hiniely,  4  Cranch,  269;  % 
Wilson,  407,  410,  411;  Tederalist,  51,  No.  3)^4;  2  Sto^y  on  th^ 
Constitution,  22,  23,  24;  3  Story,  458,  459;  Elliot's  Debates,  Mr. 
Madison's  Speech,  378;  Speech  of  Mr^  Ames,  397;  .2  D{dla8^410;  5 
Wheat  App.  16;  Patterson  v..  United  States,  2  Wheat  226. 

He  was  gratified  that  the  contest  was  brought  here.  Here,  where 
all  encroachments  upon  ;the  constitution  would  be  brought  to  the 
same  impartial  test;  where  this  high  tribunal  would  watch  with 
double  vigilance,  and  rebuke  with,  all  its  dignity,  judicial  encroach- 
ment; and  he  trusted  it  would  be  seen  that  this  instance  of  judicial 
wrong,  would  here  ^receive  judicial  correction. 

They  would  show,  he  thought,  in  this  appeal,  a  case  in  which  the 
circuit 'court  I  had  assumed,  for  the  first  time,  a  power  that  had  not 
been  and  could  not  be  given  to  it  He  charged  it  as  ho  wilful  u^- 
pation;  and  believed  it  to  be  only  a  most  unfortunate  dnd^a  most  ex- 
traordinary error  of  judgment 

That  power,  as  appears  from  its  application  by  the  court  and  from, 
their  own  statement  of  it,  amounts  to  this:  *<The  power  to  direct 
and  compel  by  mandamus  the  official  action  of  «very  pi^blic  ofSt^ 
wherein  individual  rights  are  concerned." 

duch  appears  to  be  the  principle  from  the  case  to  which  it  has 
Vol.  XII.— 3  Y 
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been  applied.  What  is  that  case?  He  referred  to  the  petition  of  the 
relators  to  the  court;  to  the  act  of  congress  fo^  their  relief;  ^ their  let- 
ter to  the  President;  the  President's  letter  to  the  relators  referring 
their  complaint  to  congress;  and  *their  memorial  thereupon  to  con- 
gress. 

These  documents,  exhibited  by  the  relators  themselves,  show  that 
when  the  postmaster  general  refused  to  allow  them  a  further  credit 
on  the  award,  they  called  on  the.  President,  under  his  constitutional 
power  to  take  care  that  the  laws  were  faithfully  executed,  to  require 
the  postmaster  general  to  execute  this  law,  by  giving  them  the  fur- 
ther ci^edit  required^  And  that,  when  the  President  took  the  case  intq 
consideration,  he  referred  it  to  coiigress  to  pass  an  explanatory  act ; 
and  that  one  house  of  congress,  the  senate,  took  up  the  case:  and  in 
the  language  of  the  petition  ;^<  will  not  pass  any  further  law,  as  there 
is  already  a  sufficient. one.''  ]  Now^,  this  is  the  case  of  the  relators  by 
their  own  showing.  Where  is  it?  Certainly  n!ot  before,  the  post- 
master general.  They  appealed  from  his  decision  to  the  President; 
and  he  referred  it,  as  he  had  a  right  to  do,  to  congress:  aid  the 
relators  acquiesce  in  this  reference,  and  present  their  petition  to 
congress,  and  say,  in  their.petition  to  the  court,  ^^that  congress  will 
tkoX  pass  another  law^''^ 

To  whom,  then,  snould  the  niandamps  go  ?  if  to  any.  The  post- 
master general  waiB  discharged  of  the  case.  It  should  go  to  congress, 
or  to  the  President 

d.  The  court  below  say,  "  every  public  officer,  who  neglects  or 
refuses  to  perform  a  mere  ministerial  duty,  whereby  an  individual 
is  injured,  is  legally  responsible  to  that  individual,  in  sotne  form  or 
other;  and  a  mandamus  i?  one  of  the  mildest  forms  of  action  that 
can  be  used:''  making  the  liability  to  action,  which  should  of  itself 
prohibit  the  power  of  mandamus,  the  test  of  its  correctness.  They 
say  "  every  public  officer/'  including  the  President 

Mr.  Lee,  in  Marbury  v.  Madison,  1  Cranch,  149;  says  note  though 
the  Court,  in  that  case,  j|ay,  <<  it  does  not  depend  on  the  office,  but  th^ 
nature  of  the  offence:  As  to  the  President,  see  judge  Story's  Con- 
stitutional Law,  3d  vol.  419;  where  it  is  stated  that  he  is  amehable 
to  no  civil  process,  to  an  officer  of  any  department,  to  the  speaker 
of  the  house  of  representatives,  should  he  refuse  to  sign  a  Is^w.  The 
court  asserts  its  right  to  interfere  with  all  those  officeni)  as  to  their 
acts  of  <<  mere  ministerial  duty.'' 
-    Now,  the  remedy  by^mandanius  is*  just  as  applicable  to  their  acts 
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ofdiscretionary  duty.,    So  it  appears  in  ail  the  bdbka  on  the  subject 
of  mandamus.    So  in  19  John.'  Rep.  259.    So  this  Court,  in  9  Pe- 
ierSy  604^ 

.  •  When  a  court  has  the  power  to  order  a  mandamus^  it  goes,  by  its 
supervising  authority  to  an  inferior;  and  goeii,  and  ought  fo  go,  as 
well  to  enforce,  the  discharge  of  discretionary  duties  as  ministerial 
duties:  with  this  only  difference,  that  the  command  goes^in  the  one 
case,  tq  do  the  prescribed  mini8teri4  Act;  and  in  the  othe^,  to  proi* 
eeed  and  exercise  the  discretion,  and  do  the  act  in  the  way  that  dis* 
cretion  may  direct  it  So  that  a  mandamus  is  as  applicable,  to 
discretionary,  as  to  ministerial  acts;  and  in  this  case,  if  any  mandia* 
mus  could  issue^  it  should  have  been,  not  to  enter  the  particiilar 
credit  required,  but  such  credit  as  the  postmaster  general  should 
.  consider  the  award  of  the  solicitor  authorized:  for  thi^  would  not 
be  a  mere  ministerial  act,  but  one  requiring  the  exercise  of  dis- 
cretion. It  is  the  satne  as  giving  judgment  on  an  award,  which 
surely  requires  discretion.  9  Peters,  603,  604;  5  Binney,  104, 
1P7. 

Ftirther:  the  principle  of  the  court  sanctioning  this  interference 
with  the  officers  of  other  departqaents,  '^  whenever  individual  rights 
are  concerned;''  is  official  action,  in  which  the  public,  as  well  as  the 
individual,  are  concerned.  It  was  not  so.considei^d  in  Marbury  ▼. 
Madison.  .  Tjbat  case  only  meant  to  allow  it  where  .there  was  no 
public,  but  otily.  an  individual  interest  concerned. 

The  postmaster  general  was  to  execute  a  law  bf  congress  affecting 
individuals,  and  also  affecting  the  public.  That  e;|cecution  first  re- 
quired of  him  to  examine  the  solicitor's  award,  and  the  act  of  con- 
gress, ahd  see  if  it  was  ^^so"  awarded;  that  is,  according^  the  teroui 
of  the  law.  Then,  whatever  was  '^  so"  awarded,  he  was  to  credit  in 
his  department,  officially,  so  as  to  bind  the  government 

They  were,  therefore,. executive  acts;  and  it  is  admitted,  in  the 
court's  opinion,  ^'  that  the.  President  was  bound  to  see  when  he  per- 
formed this  act,  and  that  he  did  it  faithfully."  But  the  court  holds, 
that  this  powier  of  tha  President  gives  him  no  other  control  over  tbe^ 
officer  tlian  to  see  that  he  acts  honestly,  with  proper  motives;  with- 
out any  power  to  construe  the  law,  and  see  that  the  executive  action 
conforms  to  it:  that  is,  the  President  is  only  to  see  to  that  which 
he  can  never  see,  at  least  with  certainty,  the  motives  tf  his  subordi- 
nslte;  find  is  not  to  see  to  the  conformity  of  the  executive  action  to 
the  law  prescribing  it;  which  is  the  very  thing  he  should  se  :,  and  can 
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see,  and  for  which  he  iu  responsible.  This  is  quite  inconsistent  with 
every  opinion  of  every  writer  upon  this  subject;  as  in  letters  of  Pa- 
cificusy  556y  557,  559*;  Wilson,  404;  Chief  Justice  Marshall's  argu- 
nient  on  the  case  of  Jonathan  Robbins^.S  Wheat  Rep.  16;  Judge 
Story,  3  Com.  414. 

Not  only  is  it  the  President's  duty  to  see 'how  the  laws  are  exe- 
cuted: he  i^  invested  With  discretion  as  to  when  they  are  to  be 
executed.  All  the  laws  of  congress  are  to  be  executed;  but  not  at 
one  and  the  same  time.  \  Some  depend  on .  others.  Some  must  be 
postponed,  and  some  executed  with  despatoh.  Various  circum- 
stances may  occur  to  delay -the  execution  of  a  law;  circumstanced 
which  the  executive  department -alone  can  know.  This  is  stated' in 
judge  Johnson's  opinion  in  the  Cherokee*  ca^^  5  Peters,  1 ;  and  b^ 
the  Cour^  in  1  Wheaton  1. 

Now  tl^e  circuit  court  assumes  to  direct  and  control  all  executive 
officers,  in  all .  these  respects.  It  therefore  assumes  the  power  de- 
scribed/as  ''the  power  to. direct  and  compel,  by  mandamus,  the 
official  action  of  every  public  officer^  wherein  individual  rights  are 
concerned;"  and  that;  where  the  President  is  admitted,  in  regard  to 
such  official  action  of  the  officer,  to  be  bound  by  hidi  constitutional 
duty,  to  see  that  the/>fficer  does  it  faithfully,  and  to  determine  when 
he  shall  do  it 

The  attorney '  general  has  denied,  in  hts  opinion,  that  such  a  power 
can  be  given  to  the  courts.    That  denial  we  now  maintain. 

It  cannot  be  given  to  the  courts,  because  it  necessarily  inter- 
feres with  thfe  power-of  control  given  by  the  constitotibn  t<)  the 
President  ''Whenever  a  controlling  power  or  poWe^  of  appeal  is 
exclusivelylodged  in  any  person  oh  corporation,  the  court  will  not 
grant  a  mandamus.  This  is  the  case  of  visitors  of  colleges,  or  others^ 
of  igHTitual  foundation."  Rex  v.  Bishop  of  Chester,  I  WiL  206  f;  Rex, 
r.  iKshop  of  Ely,  2  Term  Rep.  290. 

It  is  impossible  here  to  question  the  controlling  power  of*  the 
President  over  the  postma'ster  general,  as  tp  the  duty  .to  which  he  is 
to  be  compelled  by  this  pr6ceed(ng,  '  Here  i^  an  act  of  congresSy- 
relating  to  the  public  money,  and  requiring  the  postmaster^nersl 
officially  to  do  a  certain  act  ip  relation  to  it  As  to  this  act,  the 
President  is  bound  to  have  it  executed.  And  the  President,  on 
whom  this  responsibility  is  i&ast,  is  armed  by  the  constitotipn  with 
fiill  powers  to  enable  hiifi.to  have  it  fully  and  faithfully  executed. 
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For  if  the  po^aster  general  will  not  execute  it  as  the  President 
thinks  it  ought  to  be  executed,  and  the  President  acquiesces  in  this 
imperfect  execution  of  it,  then  he  violates  his  duty  in  havhig  the 
laws  executed.  If  the  postm^ter  general  should  think  that  he  is 
the  judge,  and  that  he  ought  not  fo  execute  it  as  the  President  thinks 
it  ought  to  be  executed,  he  should,  resign;  or  the  President  ^duld 
remove  him,  and  appoint  another,  who  will  execute  it.     . 

The  Pi^ident,  therefore,  on  whom  the  respoasibility  of  seeing 
the  laws  faithfully  executed  plainly  rests;  has,  under  the  constitution, 
full  power  to  fdfil  the  duty  cast  upon  him,  and  control  the  post- 
n^aster  general  in  the  execution  of  this  act  of  congress  Therefore, 
according  to-tfie  principle  above  referred  to,' the  court  eannet, inter- 
fere by  mandamus. 

Further:  The  nature  of  this  control,  and  the  con^quences  of  af- 
firming the  power  of  the  court  thus  to  interfere  with  it,  will  show 
the  unreasonableness  of  the  doctrine. 

What  becomes  of  the  President's  responsibility  to  have  the  laws 
of  congress  faithfully  executed?  Here  13  a  law  to  be  executed.  The . 
President  is  about  to  have  it  done  as  congress  meant  it  should  be 
done;  but  the  circuit  court  of  the  District  of  Columbia,  interpose, 
and  command,  by  mandamus,  that  it  shall  be  done  otherwise.  He 
is  impeached  for  not  doing  it;  or  for  doing  it  wrong.  Can  he  de- 
lend  himself  by  showing  the  mandate  of  the  court  ? 

And  if  the  control  is  with  the  court,  ought  they  hot  to  be  respon- 
sible for  the  execution  of  .the  laws?  Afid  are  they?  v  And  shall  that 
power,  which  is  charged  with  the  duty  of  executing  the  laws  of  con- 
gcessy  be  irresponsible  ? 

Again:  It  has'been  shown  that  tiie  constitution  casts  this  duty  on 
the  President;  makes  him  responsible, and  ailns  him  with  powers 
to  fulfil  it^  Not  so,  in  either  respect,  as  to  the  court  .  If  they  as- 
sume the  duty,  it  is  by  inference,  from  their  power  to  try  cases  in 
law  and  equity.  No  responsibility  is  pretended;  for,  no  matter  how 
wrong  they  may  decide,*  th^re  is  no  responsibility  for  mistakes  of 
judgment  And  they  are  armed  with  no  powers  to  carry  out  what 
they  may  command;  it  is'brutum  fulmen. 

Suppose  a  peremptory  mandamus  tp  be  the  result  in  this  case.  It 
goes  against  Amos  Kendall,  postmaster  genieral  of  the  United  States. 
He  refuses  obedience.  They  send  an  attachment  for  contempt  It 
goes  against  Amos  Kendall,  (as  before,)  postmaster  general  of  the 
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United  States.  He  is  broifght  before  them,  and  eommitted.  If, 
ihtUj  the  postmaster  general  of  the  -United  States  is  in  jail,  is  be  still 
postmaster  general?  Or  is  his  oflSce  vacant,  and  must  tl^e  President 
appoint  another?  Certainly,  if  the  controlling  power  is  with'  flw 
court,  this  is  what  should  be  done;  they  would  thus  have  the  power 
of  removal.  And  they  also  ought  to  have  the  power  of  appoint- 
ment; for  if  they  have  the  controlling  power,  they  migh,t  get,  (in  the 
same  way  they  get  that,)'  by  inference,  all  power  necessary  to  makie 
the  controlling  power  effectual,  so  as  tQ  appoint  such  a  successor  as 
would  carry  their  commands  into  etkciy  in  opposition  to*  that  of 'the 
President.  If  the  court  cannot  do  this,  they  would,  then  see  that 
they  had  Undertak^en  to  command  what  they  had  no  tegal  power  to 
enforce. 

Is  it  not  more  wise  ^and  dignified  for  a  court  t6  decline  giving  a 
command,  which  they  see  no  law  has  given  them  the  necessary 
power  to  enforce;  'and  wait  till  they  are  invested  with  all  the  power 
necessary  to  attain  the  end  in  vieW?  Must  not  every  court  decline 
a  jurisdiction  which  the  laws  have  not  given  tRem  power  to  etforce? 

If  it  be  said  that  the  President  would  be  wrong  itnd  arbitrary  in 
thps. resisting  the  court;  the  plaintiff  say s^  that  would  depend  upon' 
siiNPriaining  where  was  the  first  wrong.  If  th^e  court  u^rped  power, 
ought  not  the  President  to  use  his  conistitutional  power  to  resist  it? 
The  late  Chief  Justice  Marshall,  in  the  case  of  Jpiiathan  Robbins,  6 
Wheat  App.  l6,  says,  that  in  such  a  case,  it  is  the  duty  of  the  Pre- 
sident,to  resist;  so  says  general  Hamilton,  in  Pacificus;  and  Judge 
Washington,  as  to  the  district  court,  in  2  Wheat 

It  may  furtli^er  be  supposed,  that  the  postmaster  general,  on  receiv- 
ing the  peremptory  mandamus^  takes  another  course.  The  com- 
mand is  to  enten  the  credit  to  the  relators  for  the  amount  awarded. 
Suppose  he  enters  it,  in  his  own  handiyriting,  as  done  by  him,  not  in. 
virtue  of  his  o£Sce  as  postmaster  general  of  the  United  States,  but  as 
done  by  command  of  the  circuit  cqurt,  and  sp  returns  to  the  writ? 
Would  the  court  hold  this  a  performance?  And  then*  what  effeet 
would  be  given  to  the^  entry  in  'the  post  office?  Would  they  piy  a 
credit  appearing  to  be  allowed  only  on  the  authority  of  the  circuit 
court?  And  if  the  paying  officer  refuses  to  pa^,  would  the  court 
enforce  the  payment? 

Here,  as  to  this  matter  of  enforcing  payment,  whatever  the  com- 
pliance may  be  with  the  present  pommand,  the  court  say  they  are 
in  doubt    Well  may  they  doubt  a  power  to.  take  the  public  money 
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out  of  the  treasury,  and  make  the  United  States  suable  in^  this  case' 
of  law  or  equity.  But  they  doubt;  and  ought  not  the  doubt,  wfae^ 
ther  they  could  arrive  at  the  end,  stop  their  setting  out?  What  pur- 
pose is  to  be  answered  by  having  an  entry  mad^  in  a  book,  if  it  may 
remain  there  as  a  dead  letter?  If  it  is  to  be  read  and  treated  as  an 
entry  made  by  an  authority  which  is  disputed;  and^w^ich  cannot  be 
enforced? 

The  circuit  court  denied  all  this  right  of  control  in  the  President 
If  he  sees  the  iiiferior  executive  officers  acting  honestly,  he  can  look 
no  further.  .  How,  or  when'^they  execute  a  law,  are  things  he  has  no 
concern  with.  It  is  impossible  to  sustain  thid  position.  The  post 
office,  as  established  by  congress,  is  an  executive  department  of  the 
goveminehtu  The  law  of  congress  is  conclusive'  as  to  this;  for  it 
gives  him  powers  which  could  not  be  given  according  to  the  consti* 
tution,  if  he  was  not  the  head  of  an. executive  department 

As  the  head  of  a  department  that  officer  is,  therefore,  subject  to 
the  power  of  the  Pre,sideht;  '^  to  call  upon  him  for  his  opinion  in 
writing,  upon  any  matter  appertaining  to  the  duties  of  his  office." 
This  implies,  plainly,  that  he  is,  as  to  these  duties  of  his  office,  sub- 
ject to  the  President's  control.  For  why  should  he^  give  any  ac- 
count of  his  opinions  upon  matters  appertaining  to  those  duties,  if  he 
is  independent  of  the  President?  And  why  lAould  the  President 
have  the  power  of  requiring  such  opinions  as  to  his  duties,  but  to  as- 
certain how  he  means  to  execute  these  duties;  and  to  enable  him,  if 
be  finds  he  is  about  to  execute  a  law,  or  discharge  any  of  his  official 
duties  improperly,  to  direct  and  control,  and,  if  necessary,  remove 
him  from  office? 

And  this  is  declaimed  against  as  arbitrary  power.  It  seemed  to 
him  directly  the  contrary.  The  President  appoints  these  officers, 
and  can  remove  them  at  pleasure.  This  all  admit  He  administers 
the  aflairs  of  government  through  them ;  and  the  presumption  is,  that 
they  win  execute  the  laws  and  the  duties  of  their  respective  depart- 
ments, in  the  manner  ho  approves.  Now,  who  does  not  see  that  if 
he  can  have  his  will  thtks  done  by  his  subordinates,  and  escape  all 
censure  and  responsibility  for  what  is  done  wrong,  by  saying  it  was 
done  by  them,  and  that  they  were  independent  of  his  control;  his 
power  would  be  far  more  arbitrary,  and  more  dangerous,  than  if  they 
were  made  subject  to  his  control,  and  he  responsible  for  their  acts.  - 

The  framers  of  our  constitution  were  wise  enough  to  see  this,  and 
tbey  have  left  him  no  ground  for  such  an  excuse;  and  the  people 
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have  always  held  him  i6  this  responsibility;  and  the  opponents  of 
every  administration  have  always  charged  the  chief  magistrate  as 
openly  and  distinctly  with  th^  alleged  wrongs  of  his  subordinates,  as 
if  their  acts  were  purely  his;  and  the  supporters  of  no  aifaninistrih 
tion  have  ever  pretended  to  defend  the  President  from  any  of  th^ 
alleged  errors  of  his  administration,  on  the  gltnind  that  they  were 
not  h|s  acts,  but  the  acts  of  indepei^lent  subordinates. ,  And  as  long 
as  the  government  shalllast,  this  is  the  tilie  copsthiitional  git>und, 
and  the  only  safe  one  on  which  those  w|io. administer  it,  must  stand : 
and  was  it  not  so,  we  should  have  the  English  makim,  that  the  king 
can-do  Ho  wrong,'  made  applicable  to  the  President 

If  the  act  in  question  affects  the  political  powders  of  the  President, 
as  given  by  th6>constitution,  the  opinion  in  the  case  so.  much  retted 
on  of  Marburv  v.  Madison,  is  conclusive  as  to  this  control^  and 
against  the  power  of  congress  to  take  ii  from  the  President  and  con* 
fer  It  elsewhere.  One  of  th&  political  powers  Or  duties  of  the  Pre- 
sident, as  given  by  the  constitution,  is  to  see  that  the  laws  are  faith- 
fully executed;  ^and  both  the  late  Chief  Justice,  in  the  dkse  of 
Tohaihan  Robbins;  .and  Mr.  Hamilton,  in  the  passage  referred  to,  la 
the. letters  of  Pacificus;  say,  that  he  mus^  ascertain. what  the  law 
.means^  **  must  judge  of  it  foi^  himself.''  The  opinion  in  Marbury  y. 
Madison  slipws  ,that  there  nuy  be  laws  in  the  execution  of  Which 
the|mblic  is  not  directly  i^terested^v^here  only  individual  rights  are 
cpncemed.  And  such  is  the  case  mentioned  of  an  individual's  -right 
to  a;  copy  of  a  paper,  on  paying  for  it,  and  the  oAer  similar  oases 
given  in  illustration  of  the  principle.  There  ve  cases  in. which  in- 
dividuiJ  interests  aloij^e  are  concerned,  and  therefore  affect  not  the 
political  powers  of  the  President .  But  all  laws  T^hiph  affect  the  pub* 
lic4  are  political;  and  the  exe^tition  of  those  laws,  their  &ithful  exe- 
cutionj  as  he  thinks  they  ought  to  be  executed,  tbe  President  must 
see  tQ.  And  such  are  all  the  'cases  given  in  that  opinion,  as  illustra- 
tions of  executive  acts^  wherein  the  control  belongji  to  the  President 

If  it  be  said,  as  it  has  been  in  the  court  below;,  that  this  is  an  act 
which  affects  only  individual  interests;  we  say  the  credit  requi^  to 
be  entered  in  the  relators'  account,  which  account  mu^t  be  stated  as 
having  the-credit,')nakes  a  sum  of  money  due  to  them  which  must  be 
paid  out  of  the  treasury ;  and  therefore  the  execution,  of  this  act  affeets 
the  public  interest 

There  are  many  reasons  why  such  a  control  ought  to  belong  to  the 
executive,  and  not  to  the  courts.     And  lirst,  the  power  ou|j;ht  to  be 
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left  with  tbe  executive^  because  from  the  organisation  of  the  govern- 
ment it  has  always  exercised  it  It  has  Ien|^  of  time,  continued 
possesmouy^nd  lotig  and  uniform  utege  to  plead  for  it  This  com- 
mand, if  it  issues  from  the  Court,  is  the  nrst  iiistance  of  such  inter- 
ference. The  same  lapse  of  time  and  continued  usage  that  gives  this 
claim  to  the  executivoi  should  bar  the  judiciary.  It  jeems  hardly 
possible  to  conceive  how  any  court  should  possess  auch  a  jurisdiction 
for  near  forty  years,  and  never  be  caUed  on  to  exerclt>it  till  now. 
Hpw  has  it  happened  that  all  the  claimants  in  such  cases,  and  all  the 
lawyers  tod  courts  of  the  United  States,  should  be  ignorant  of  it? 
It  cannot  be  said  no  such  case  has  occurred,  for  every  claim  made 
upon  the  government,  and  disallowed  by  the  executive  officers, 
.might  have  been  brought  before  the  courts^  as  is  the  present  one. 
In  the  next  place,  the  executive  ought  to  have  this  power,  hecause  it 
is  executive  in  its  nature.  The  executive  is  fitted  to  execute  it,  and 
anped  with  means  to  execute  it  It  can  always  execute  it,  (as  execu- 
tive' power  always  ought  to-.be  executed,)  promptly,  uniformly,  and 
in  the  time  atid  manner  that  the  public  interests  may  require;  and  as 
its  means  may  enable  it  The  contrary  of  all  this^  i^  ^e  case  with 
the  courts.  They  ar^  unfitted  to  wield  ibis  power,  because  they 
have  not  the  information  of  the  state  of  the  executive,  department^ 
its  duties;  the  means  within  its  control;  and  the  varioils  circum- 
stances which  may  obstruct  and  delay  executive  action.  And  they 
cannot  get  this  informfttion;  for  even  if  they  had  aright  to  call  for 
it,  they  have  not  me  time,  unless  they  neglect  their  ordinary  judicial 
business,  to  acquire  this  k'^owledge  of  executive  afiait*s.     : 

Then  the  executive,  when  t  has  the  necessary  means,  and  it  is 
desirable  to  do*so,  can  act  promptly.  But  the  courts  are  trying  i^a 
case  in  law  or  equity ,''  and  that  is  a  business  which  is  never  done 
very  promptly.  Judicial  robes  are  not  the  garments  for  quick  ac- 
tion. Where  the  judgment  o^r  decree  comes,  it  seems  to  be  ^n- 
ceded  there  is  an  appeal  to  this  Court,  at  the  application  of  either  the 
claimant  or  the  officer*  Is  this  appeal  to  suspend  the  execution  of 
the  law,  or  tbe  act  of  executive  duty  required  ?  If  not,  what  is  the 
worth  of  the  proceeding;  and  if  it  i^  wha^  nay  not  be  the  conse- 
quences of  the  (delay  ?' 

Again,  the  executive  acts  uniformly  throughout  the  Union;  if  that 
department  directs  the  action,  all  executive  acts  will  be  perfonMd 
alike;  all  the  laws  will  be  executed  in  the  same  way. 

But  if  the  courts  assume  the  power,  they'tnay  (as  they  oft^fi  do^ 
Vol.  XII.— 3  Z 
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difier  with  each  otKer.  A  law  may  be  directed  by  the  court  in  one^ 
state,  to  be  executed  in  one  way  ^  and,  by  the  court  in  another  state, 
in  another  manner.  It  is  true  thjeir  differences  may  be  settled  by 
appeal  to  the  Supreme  Court;  but  could  i  government  be  endured, 
all  whose  laws  or  whose  executive  action,  at  the  claim  of  any  indi- 
vidual who  may  conceivie  his  interests  affected,  were  liable  to  be 
suspended  till  their  judicial  differences  were  investigated  and  de- 
cided? 

.  And  further,  if  the  inferior  executive  officers  are  subjected  to  this 
double  control.  Viz.,  that  of  the  President  and  of  the  courts,  how  are 
they  to  serve  these  two  masters?  And  if  their  commands  differ, 
which  is  to  prevail? 

The  case  of  Marbury  v.  Madison,  shows  there  can  be  no  such 
thing  as  this  double  control.  It.  distinctly  states  tha^t  the  act  of  duty 
•ought  to  be  commanded  by  the  mandamus  in  that  case,  was  one  in 
relation  to  which  the  Prudent  had  no  control  over  the  officer:  and 
it  as  distinctly  admits  that  where  the  o$cer  is,  in  relation  to  the  duty 
sought  to  be  enforced,  at  all  subject  to  the  control  or  direction  of  the 
President,  there  the  Court  has  no  power  to  command  him.  In  Gib- 
bons V.  Ogden,  9  Wheat  209,  the  Supreme  Court  says:  ^^  It  seems 
that  a  power^to  regulate  implies  in  its  nature  full  power  over  the 
thing  to  be  regulated,  and  excludes  necessarily  the  action  of  all 
othors  that  would  perform  the  same  operation  in  the  same  thing,' 
Now,  if  the  power  to  regulate  is  thus  necessarily  exclusive  of  all 
other  regulating  power,  a  fortiori;  a  power  to  execute  must  be  exclu- 
sive of  aU  other  executive  power. 

Let  it  be  supposed  that  the  act  of  congress  now  in  question,  pro- 
vided, in  the  very  words  of  the  constitution,  ^' that  the  President 
should  see  that  this  law  was  faithfully  executed  by  the  postmaster 
general."  Would  not  this  provision  have  given  the  control  to  the 
President?  And  could  the  court,  in  that  case,  have  interfered?  And 
is  not  the  provision  in  the  constitution,  as  effectual  as  it  would  have 
been  in  the  act? 

The  power  in  question  cannot  be  given  to  the  courts,  l^ecause, 
from  the  nature  of  the  power,  being  the  execution  of  a  law  which 
concerns  the  nation,  it  is  political  power;  5  Peters,  20  and  30;  and 
belongs  to  the  executive  departnlent;has  always  been  exercised  by 
it,  and  never  by  the  courts;  is  fit  for  the  executive,  and  unfit  for  the 
courts;  and  being,  therefore,  executive  power,  belongs  to  that  de- 
partment The  executive  power  is  vested  in  the  President,  and  can- 
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not  be  vested  elaewhere;    Martin  v.  Hunter,  1,  Wheat  304, 3 1 6, 380  ;^ 
3  Story^s  Coin.  451,  340,  414. 

Again,  it  cannot  be  given  to  the  eourts,  because  it  is  not  judicial 
power. 

What  power  can  b6  given,  according  to  the  constitution,  to  th^ 
judiciary?  Certainly  none  but  whfft  is  properly  judicial  powerr 
Can  the  power  of  supervising  executive  officers/and  directing  them 
how  and  when  they  are  to  perform  executive  acts,  be  judicial  power? 
There  are  tw6  remarkable  instances  of  the  Judiciary  declining  to 
exercise  powers  conferrecl  iipon  them.  One.  arose  from  the  act  of 
cc/ngress  authorizing  the  circuit  CQurts  to  report  to  the  ^cretary 
of  the  treasury,  the  names  of  persons  entitled  to  be  placed  on  th^ 
petasion  rolls.  The  opinions  of  the  judges  are  in  2  Pallas,  409. 
They  thought  this  was  not  properly  of  a  judicial  nature;  and  that, 
therefore,  congress  could  not  constitutionally  confer  it  on  the  courts. 

There  is  certainly  no  comparison  as  to  the  judicial  nature  of  the 
two  powers,  between  the  examination  into  a  claimant's  right  to  a 
pension  under  the  laws  of  the  United  States,  and  reporting  its  deter- 
mination to  the  secretary  of  the  treasury;  and  the  power  now  in 
question^  If  this  is  properly  of  a  judicial  nature,  it  will  be  difficult 
to  account  for  the^  nicety  of  the  judges  in  declining  the  power  given 
by  the  act  referred  to. 

The  other  instance  is  mentioned  by  Judge  Story,  in^a  note^  in 
page  420,  vdl.  3,  on  Const  Law;  and  refers  to  5  Marshall's  LiiS^pf 
Washington,  433,  441.  It  there  appears  that  General  Washing- 
ton, as  Pr^ident,  before  he  proceeded  to  the  execution  of  the 
treaty  with  France,  of  1778,  called  upon  the  Supreme  Court  to  ex- 
pound it,  and  direct  how  it  should  be  executed;  and  they  declined 
doing  so,  on  the  ground  that  they  could  give  no  opinion  but  judicially, 
in  a  case  regularly  brought  before  them. 

Noiy,'if  the  judiciary  has  this  supervising  power  over  executive 
acts,  and  can  direct  the  officers  how  they  are  to  discharge  them  on 
the  application  of  any  person  interested;  it  is  strange,  that  when  the 
^ecutive  calls  upon  the  Court  for  its  direction,  it  should  be  incom- 
petent to  give  it  Can  any  reason  be  given,  why  an'  individual 
claiming  the  benefit  of  executive  action  from  an  officer  should 
receive  the  aid  of  the  Court;  and  the  officer  when  he  asks  it,  be  re- 
fused ? 

Nor  are  we  left  to  conjecture  what  is  judicial  power.     The  con- 
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stitution  defines  it  It  says,  ^^  the  judicial,  power  riiall  extend  to  dl 
cases  in  law  and  equity  arising  under  the  constitution,  the  laws  of 
the  United  States,  and  treaties/'  &c.  A  great  4eal/no  doub^  has 
been  accomplished  in  the  way  of  deriving  powers  from  the  consti- 
lation,  in  the  way  of  construction;  but  the  ingenuity  that  shall 
acquire  for  the  tourts,  from  the  power  to  try  cases  in  law  and  equity, 
the  power  to  send  any  public  o|5cer  to  jail,  unless  he  will  disclmrge 
his . executive  duties  in  the  way  the  courts -shall  prescribe  to  him,- 
wiU  very  far  exceed  any  thing  that  has  yet  been  attempted.  It 
does  hot  seem  likely  that  the  framers  of  this  instrument  were  aware 
that,  there  could  be  a  case  in  law  or  equity,  that  could  be  brought  to 
00  strange  a  conclusion;  otherwise,  some  proyision. would  probably 
hav^e  been  made  for  supplying  the  place  of  the  imprisoned  pfficer. 
And,  as  the  officer,  in  such  a  case,  whose  disobedience,  if  it  was  con- 
scientious, would  not  be  guilty  of  an  unpardonable  offence,  and  ought 
not  to  be  imprisoned  for  life;  some  Ihnitation  would,  probably,  have 
been  attached  to  the  period  of  his  con^nement 

But  the  court  thinks  there,  should  be  little  scruple  in  assuming 
this  authority,  and  no  objection  in  submitting  to  it  That,  *^  as  it  can 
only  be  used  in  cases  Where  a  duty  is  to  be  performed)  and  w^ere 
it  is.  still  in  the  power  of  the  officer  to  perform  it,  the  cases  cannot 
be  very  numerous.'^ 

With  Submission  to  the  coutt,  ^r.  Key  said,  he  could  not  but 
think  otherwise.  Let  it  be  once  established,  that  whenever  a  punlic 
officer  will  not  do  what  an  individual,  claiming  under  ^a  particular 
act  of  congress,"  or,  ^'  the  general  principles. of  law,"  (for  to  this  ex* 
tent,  according  to  Marbury  v.  Madison,  the  doctrine  goes,)  may 
require  of  him,  this  Court  may  take  cognizance  of  t^ie  case,  and 
compel  the  officer  to  do  the  act;  and  the  cases  for  such  interference 
will  be  innumerable. 

What  are  most  of  the  cases  brought  before  the  legislature  at 
every  session  of  congress,  but  claims  of  this  description?  Claims 
arising  for  compensation  for  services  rendered,  or  losses  sustained; 
and  claimed  under  some  '^particular  act  of  congress,"  or  .''the 
general  principles  of  law,"  and  which  the  officers  of  government 
have  refused  to  aIlow«  All  the  claims  spoken  of  by  judge  Story,  fn 
his  Commentaries,  pages  53^,  539,-540,  541,  are' of  this  descriptipn; 
and  are  spoken  of  as  being  without  this  or  any  other  remedy:  and 
have  always,  by  all,  been  so  considered. 

What  is  the  present  case  but  a  claim  arising  under  a  particular  act 
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of  eongresa  ?  And  was  it  not  the  ftame  before  this  particular  net  of 
congress  of  the  last  session  was  passed?  Was  it  not  originally  a 
daiin  for  services  undcir  a  contract  with  the  postmaster  general, 
Mnder  the  post  office  laws,  a  particular  act  of  congress?  When  it 
was  disallowed,  might  not  tbciclaimants  have  brought  it  here  as  well 
under  one  act  as  another?  as  well  under  the  post  office  law,  without, 
going. to  cdngress,  and  getting  the  special  act  under  which  they  now 
claim,  if  they  had  on^yk^own  of  jLhis  supervising  jurisdiction  of  the 
court  they  now  invoke.  And  if  this  is  a  base  ilow  fpr  the  exercise 
of  this  jurisdiction  by  the  circuit  court,  and  was  so  when  the  claim- 
ants carried  it,  in  their  ignoradce,  lo  congress;  what  clain^  can  there 
be,  affecting  individual  rights,  that  arises  under  ^an  act  of  con- 
gress,'' or  under  ^<  the  general  principles  of  law^'  where  the  public 
officers  disallow  it,  or  refuse  or  delay  to  act  on  it,  that  is  not  also 
sucha'qase? 

The  court  speak  in  their  opinion  of  this  remedy  by  mai^damus 
against  public  officers,  commanding  them  how  and  when  they  are  to 
perform  their  executive  functions,  as  the  "  mildest"  and  the  ".beSst" 
forhi  of  proceeding)  and  think*  that  ^the  officers  will  be  less  bft- 
rassed  by  it  than  by  the  usual  forms  of  action''  for  injuries  to  indi- 
viduals. .  It  would  certainly  be  not  only  the  mildest^  and  the  best, 
and  the  least  Harassing  to  thle  officers,  but  quite  agreeaUe  provided 
they  should  think  it  their  duty  not  to  do  their  duty,  but  to  let  the 
court  do  it.  for  them,  and  obey  their  commands:  but,  if  they,  sboold 
think  it  their  duty  to  act  and  think  for  themselves,  and  that  the 
court  had  nq  right;  to  think  and  act  for  them,  and  that  what  the 
court  commanded  was  contrary  to  their  duty,  and  should  do  tbeii* 
duty,.and  not  the  command  of  the  court;  then  it  would  not  be  so 
agreeable  a  remedy;  unless  they  should  think  retirement  in  a  prison, 
during  the  pleasure  of  the  court,  more  agreeable  than  the  cares  of 
office. 

He  would  beg  leave  to  ask  the  Court  to  compare  what  is  thus 
said,  with  what  was  said  here  in  the  case  of  J^/I^Cluny  v.  iSillimiui,  6 
Wheat  605.  This  Court  thinks  exactly  otherwise  of  this  remedy; 
as  being  (even  if  the  laws  allowed  it)  the  worst  an4  the  most  haras- 
sing, and  in  every  way  the  most  improper.  And  whatever  the  of- 
ficers might  think  of  a  rem^y  that  seems  sp  pleasant  to  the  court, 
tb.e  public  might  not  find  it  agreeable  to  be  paying  officers  their 
salaries,  for  attending  to  their  business,  while  they  were  enjoying  this 
^f^otiqm  cum  dignitate"  under  the  sentence  of  a  court 
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The  Circuit  couH  re1ie»  on  passages',  eartracted  from  Marbmy  ^' 
Madison  as  a  refutation  of  the  attorney,  general's'  opinion,  denying 
the  power  of  congress  to  give  the  power  claimed  in  this  instance  to 
the  courts';  and  these  dicta  are  assumed  as  settled  decisions,  and  also 
as  their  chief,  ii*  not  sole  authority  for  assuming  the  powel'* 

That  there  are  some  expressjonsin  that  case  that^seem  to  favour 
some  of ,  the  positions  taken  by  the  .circuit  court,  may  be  admitted. 
That  they  sanction  iheir  astamption  of  the  jurisdiction,  we  deny. 

Howiar  are  they  examipable?  Are  they  authoritathre  decislonsf 
We  r^q)ectfully  say  not  If  not  touching  the  point  in  controversy, 
nor  necessary  for  its  ilecision,  they  may  be  examined^  Add  this 
Court  has  decided  that  ther^  ai^  such  expressions  in  that  case.  At«- 
torney  General's  Opinioh,  219;  Cohens  v.  Viirginia,  6  Wheiit  399, 
400^-  What  wlas  the  point  to  be  decided?  The  constitutionality  of 
the  law  of  congress  was  the  first  question;  and  the  point  of  juris- 
diction thus  arising  and  being  settled  against  the  jurisdiction,  all 
else  is  dictuin  and  extra<judicial.  Every  thing  else  then- is  ex- 
aminable;. 

In  Cohens  y.  Virginia,.  6  Wheat  399, 400,  it  is  admitted  that  there 
are^didta  in  that  case,  and  one  of  them  very  near  to  the  point  d^ 
•cided  is  overruled. 
.  In  Wheelwright  v.  Columbia  Ins.  Co.  7  Wheat  534,  another  is 
rejected.  Another  at  the  clofle  of  page  167, 1  Cranch,  is  directly  opr 
posed  by  the  argumentSn  Jonathan  Robbins^  case,  in.  page  16  of  App.* 
to  5  Wheat;  and  not  reconcilable  with  9  Wheat  819,  and '6  Peters, 
465;  and  another  (that  Which  states  the  remedy  by  action  as  malung 
a  mandamus  imp)*oper}  is  directly  repudiiated  by  the  circuit  court  in 
their  opinion  in  this  case. 

Marbury  y.  Madisdn,  therefore,,  settles  no  other  question  than 
that  which  arose  as  to  the  jurisdiction.  And  the  whole  course  of  the 
court,  and  its  settled  and  repeatedly  declared  doctrine  is,  that. any 
opinions  given  on  the  merits  of  a  case  where  a- question  as  to  juris- 
diction arises,  (unless  where  the  jurisdiction  is  affirmed,}  are  not 
only  dicta,  but  extra-judicial.  The  foUowihg  cases  will  snow  the 
strongest  expressions  of  the  oourt  against  entering  upon  any  ques- 
tion, until  that  of  jurisdiction*  is' so  decided  as  to  make  their  consider- 
ation, neceissary  to  the  determination,  of  the  cause.  2  Dall.  414;  5 
Mah^all's  Life  of  Washington,  443;  United  "States  v.  Moore,  3 
Cranch,  17^;  Bradley  v.  Taylor,  5  Cranch,  221;  WHson  v.  Mason, 
1  Cranch,  91 ;  Osbom  v.  The  Bank  of  U.  S;  9  Wheat;  Cherokee  Na- 
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tion  v.  Georgia,  '5  Peters,  15,  21,  31,  51;  Ex  parte  Crane,  5  Peters, 
200. 

If  the  case  of  Marbury  v.  Madison  had  been  regarded  by  the 
circuit  court  as  authoritative  throughout,  it  would  have  supported 
the  attorney  general's  opinion.  The  act  sought  to  be  enforced  in 
Marbury  y.  Madison  is  plainly  distinguished  from  the  one  now  in. 
question.  There,  all  executive  action  had  ceased,  nothing  official 
was  to  be  done;  and  Mr.  Madison  was  merely  the  holder  of  a  paper 
to  which  the  relator  was  entitled  by  his  appointmebtji  whether  he  re- 
ceived the  commission  or  not  He  was  appointed  by  the  signing 
and  sealing  of  the, commission.  ''No  other  solemnity  (say  the  court) 
is  required  by  law;  no  other  act  is  to  be  performed  or  done  on  the 
part  of  the  government  All  that  the  executive  can  io  to  invest  the 
person  with  his  office  is  done.''  So  that  whether  he  got  the  comtanis- 
sion  or  iipt,  he  had  the  office  without  it. 

There  was  a  case,  then,  in  which,  as  the  Court  understood  it,  (and 
whether  correctly  or  not  is  immaterial,)  there  was  no  executive  act  to 
be  done.  '' I^  respected  a  paper,  ivhich,  according  to  law  is  upon 
recoi^d,  and  to  a  copy  of  which  ^e  law  gives  a  right  on  the  payment 
of  ten  cents."  It  is  an  act  on  which  ''individual  rights  depentl." 
This  is  the  description  of  the  nature  of  the  act  which  the  Court  say 
may  be  thUd  enforced.  Certainly,  nothing  like  this  can  be  said  of 
the  act  now  sought  to  be  enforced  here. 

But  this  is  not  alL  The  Court  contrasts  with  this  act  they  have 
thus  described  as  fit  to  be  enforced  by  mandamus,  other  acts,  in  re- 
lation to  which  it  admits  there  can  be  no  such  proceeding.  What 
are  they?  They  will  be. found  a  perfect  description  of  the  aot  now 
sought  to  be  enforced.  The  Court  say,  page  166,  "By  the  eonstitu- 
tion  of  the  United  States,  the  President  is  invested  with  certain  im- 
portant political  powers,  &c.;  to  aid  him  in  the  performance  of  these 
duties  he  is  authorized  to  appoint  certain  officers,  who  act  by  his  au- 
thority, and  in  conformity  with  his  orders.  In  such  cases,  their  acts 
are  his  acts,"  &c.  Here  is  a  fair  description  of  the  act  now  sought 
to  be  enforced  by  the  postmaster  general.  Among  the  important  po- 
litical portvers  vested  in  the  President,  one  of  the  most  important  is 
tp  see  that  the  laws  be  faithfully  executed ;  and  consequently  this  law 
that  the  postmaster  general  is  now  to  be  made  to  execute.  That  of- 
ficer has  been  appointed  by  the  President,  to  aid  him  in  his  duty  of 
having  the  laws  faithfully  executed,  by  executing  those  that  belong 
to  his  department    His  acts  are  therefore  the  President's  acts.    And 
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this  aet^CuntULe  the  act  to  be  enforced  in  Marbory  y.  Madiaoti,)  is 
t>he  which  (alls  within  the  political  powers  inveated  in  the  President 
Again^  it  is  said  pf-'these  acts  which  cannot  be'en^rced,  that  ''the 
subjects  are  politieal*.  The^  respect  the  nation,  not  individual  rif;ht8, 
«nd;being  intrasted  to  the  executive;^  the  decision  of  the  executive 
is  condusi'i^e/'  166.  Now  the  execution  of  a  law  of  ooagress,  in 
which  the  public  is  interested,  is  political;  it  respi&cts  the  nation, 
pojt  individual  rights  solely. 

H^re  is  a  strong  mark  6f  distinctipn  between  the  act  in  this  case'» 
an4  the  act  to  be  enforced  in  Marbuiy  v.  Madison.  Ixk,  this  case,, 
an  entry  of  a  credit  is  to  be  made  in  the  books  of  the  nation  against 
the  nation.  It,  of  tM>urse)  respects  the  nation.  In  that  case  the  act, 
the  delivering  of  the  commission^  the  o£Scer  being  already  s^point- 
•d  without  it,  and  entitled-  to  his  office  without  it,  did  not  f'espect 
^e  nation,  but  the  in  Uvidual  only.  That  this  is  the  meaning  of  the 
Qourt;  that,  i^hen  they  say  ''they  respect  the  na^on,  pot  individual 
tights,^  they  mean  not  individual  rights  solely,  is  6bvioufr  from 
another  passlige  in  page  170.  The  Court  say$  "  that  it  may  be  con- 
sidered by  some  as  an  attempt  to  intrude  into  the  cabinet,  and  to  in- 
tenheddle  with  the  prerogatives  of  the  executive.  It  is  scarcely 
4^e6essary  for  thev  Court  to  disclaim  all  pretensions  to  such  a  jurisdic- 
tion! An  extravagance  so  excessive  and  absurd,  could  not  have  been 
entertained  for  a  moment  The  province  of  the  Court  is,  solely,  to 
decide  on  the  rights  of  individuals;  not  to  inquire  how  the  executivew 
or.executive  oncers  perforin  duties, in  which  they  have  a  discre^ 
lion.' 

It  seemed  to  hiub  impossible  to  avoid  seeing  the  likeness  between 
die  acts  described  by  the  Court,  as  those  in  which  it  could  hot  inter- 
fere, and  the  act  now  sought  to  be  enforcea  in  this  case;  and  the  un- 
likeneSs  between  the  acts  described  by  th^  Court  as  propei:  tor  the 
exercise  of  the  powei,  and  the^ct  now  in  question,  at^d  sought  to  )ae 
enforced  against  the  postmaster  general.  If  the  liability  to  impeach- 
ment is  considered,  it  seems  clear  that  ip  relation  to'' any  laws  re- 
acting the  public,  (though  they  may  also,  respect  individual  rights,) 
the  President  may  be  impeached  for  jnalexecutipn.  Could  th6  courts 
then  assume  the  direction  of  the  execution  of  such  a  law,  and  the 
President  be  still  so  liable? 

Such  cases  would  come  here.    And  yet  the  Chief  Justice  wppld 
preside  on  the  trial  of  the  impeachment,  who  would,  have  tried  the  . 
question  as  to  how  the  law  should  be  executed  here.. 
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A  eopduding  remiurk  as  to  this  ease  may  be  made  here;-th0ugli 
«p|>Iicalile  to  the  r^mainihg  question  as  to  whether  coagress  W 
pren  the  circuit  dourt  this  jurisdiction. 

When  was  the  jurisdictTon,  if  ever,  giyei/?  It  is  said.ita  1801| 
t^forethe,  case  of  Marbqry  v.*  Madison.  The  circuit  court  ha4 
the  jurisdiction  then,  if  it  has  if  nbw;  and  this.  Court  wa8,[nipt  unfio- 
qu^iated  with  its  jurisdiction,  nor  were  the  learned  and  ex|ierienced 
counsel  of  Marbury.  It  is  asked,  whyy  when  e^er)  question  of  law 
necessary  for  his  success  was  settled  by  this  Court,  was  Jiot^lheap- 
pHcation  made  there  then?  But,  is  it  possible  to  believe  that  this 
Court  would*  then  have  discussed  these  questions,  if  it  had  belioTjed. 
the  case  could  have  been  taken  before  the  circuit  court,  so  as,  in 
effect,  to  have  tried  for  the  Circuit  court  questions  of  which  it  could 
not  itself  take  cognizance? 

He  thought  he'  had  now  shown  that  the  power  in  question  wi» 
executive  power,  not  judicial;  and  that,  by  the  constitution,  it  b^* 
longs  to  the  president^  and  could  not  be  given  by  congress;tQ.the 
courts. 

But  if  he  had  not  succeeded  in  this,  he  thought  he  mi]^t  at  least 
insist,  that^as  it  was  a  power  hitherto' exercised  by  the  executive 
department  and  not.  by  the  courts,  and  as  he  thought  it  must  be  adr 
mitt^  to  be  more  fit  for  the  executive  than  the  judiciary,  it  ought 
not  to  be  assumed  by  the  courts  as  given  by  inference*  by  construing 
generid  words  in  an  act,  as  having,  in  the  court's- opinion,  that  mean- 
ing. A  clear,  distihct^  positive  law,  admitting  of  no  reasonable  doubt 
as  to  its  meaning,  ought  to  be  the  sole  warrant  for  the  exercise  of 
such  authpidty.  He  was  sure  there  was  no  such  warrant  here,  no 
suck  clear,  plain  grant  of  the  power  to  the  court;  and  f or  thi^  htb 
could  appeal  to  the  learned  court  below,  and  to  the  able  and  inge- 
nious counsel'  for  the  relators;,  otie,  or  the  other  of  whom,  uudoubt* 
edly  had  failed  to  see  it  For  this  case  had  been  attended  by  this 
most  remarkable  circumstance:  That  the  court  were  invited  to  as- 
sume this  jurisdiction  by  the  relators*  counsel,  as  appears  in  their 
printed  arguihent  (now  before  him)  upon  grounds,  all  of  which  the 
court  considered  to  be  insufficient;  for  they  adopted  none  of  them; 
and  this  could  hardly  have  happened  where  the  power  was  clearly 
given.  And  the  court  then  assumed  the  jurisdiction  upon  a  ground 
which  did.  not  appear  to  the  opposite  counsel  as  of  any  account;  for 
their  argtarant  contains  not  a  hint  of  it;  and  this,  toO,  could  hardly 
Vol.  XII;— 4  A 
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htre  happened  where  the  power  was  c^eai^ly  ^ven.  So  that  he  had' 
it  in  his  pbwei^.  to  aay  (what  he  never  remembered  to  have  had  it  in 
bis  power  to  aay  in  any  case  before,  and  what  seemed  to  him  almost 
to  supersede  the  necessity  of  saying  any  thing  else,)  that  the  grounds 
upon  which  the  jurisdiction  was  claifned  by  the  counsel,  are  insuffi* 
cient,  according  to  the  opinion  of  the  court;  and  the  ground-  upon 
which  it  is  assumed  by  the  dourt,  insufficient,  according  to  the  opi- 
nion of  the  counsel. 

Surely  he  might  say,  in  sUch  a  state  of  things,  that  this  was  a 
power  not  dearly  given  by  a  law;  and  not  even  clearly  got  by  con-  , 
struction. 

In  the  printed  argument  for  the  relators,  he  obserred  that  the 
fifth  section  of  the  act  establishing  this  court  is  hbtt>nce  referred  to, 
as  giving  the  jurisdiction  in  l)Uestion;  the>third  section,  is  alone  fe- 
lled on^  as  referring  to  the  act  of  13th  February,  1801;  considered, 
though  repealed  as  to  the  other  circuits,  as  .being  8ti|l  jn  ^ce  here. 
Tlie  court,  in  its  opinion,  although  this  act  of  13th  February  is  re- 
cognised as  unrepealed  here,  say  not  a  word  signifying  their  tajLing 
the  jurisdiction  under  any  of  its  provisions;  but  rely  exclusivdy  on 
the  fift^  ^section^f  the  act  ^establishing  the  court  Yet^  he  adniitted 
it  was  possible,  (though  certainly  in  the  highest  degree  improlmble,) 
that  the  true  ground  of  the  jurisdiction  assumed,  might  have  escaped 
all  the  researches  of  the  counsel  and  of  {he  court,  in  the  first  instance;  ^ 
and  only  be  discovered  finally,  when  all  other  g^rounds  appeared 
unavailable.  He  would  only  say  tht^t  if  this  should  prove  to  be  suc- 
cessful, the  relators  were  most  fortunate  litigants. 

They  presented  their  claim  to  the  remedy  they  sought  on  one 
ground,  (the  third-section  of  the  asct^f  27th  February,  1801,  rcTer- 
ring  to  the  act  of  the  13th  February,  1801.)  And^the  court,  having 
previously  decided  in  United  States  y,  Willian^,  that  they  could  not 
assume  any  jurisdlctio^  on  that  ground,  a^ftume  it  on- another,  (the 
fifth  section;  and  appear  to  pliace  their  decisiop  on  the  difierence  be- 
tween the  terms,  caae  and  Hiit)  ,  This  was  being  very  fortunate. 
But  this  was  not  al\.  The  ground  on  which  the  court  assbme  it, 
yizt  this  difference  between  case  and  attt7,HS  found  to  be  oppoised 
by  the  Supreme  Court,  in  8  Peteni,  464;  and  Judge  Story,  3  Otii|i. 
507. 

And  then  the  relators'  counsel  light  upon  another  ground  for  sus- 
taining the  jurisdiction  assumed,  riz:  the  words  ^  doncMrrent  with 
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.  tlie  pcfWtU  of  the  ieyerd  itetea,'^  which  arie.foand  id  the  id^enth 
section  of  the  jtidiciaiy  act;  and  nt  considered  as  limiting  the  jtiria- 
diction  of  the  otheri  circuit  courts,  the*  absence  of  which  words  from  < 
the  fifth  section  of  the  act  of  2?th  February>  1801,  are  held  tb  invest 
the  circuit  court  of  this  district  with  the  jurisdiction  in  question^ 

He  sKoutd  not  think  this  ground  required  any  jKurticular  examioap 
tion^  was  It  not  that  it  appeared  now  to  be  the  only  one  on  which 
,this  jurisdiction  coCild  be  expected  to  stand. 

He  shoutd  piroceejd,  therefore,  to  examine  both  the  third  and  fifth 
sections,  of  the  act  of  27th  Februaiy,  ISOl^^establisbing  the 'circuit 
court  of  tills  district;  under  one  of  which  it  is  incumbent  for  th^ 
relators  to  tbow  the  jurisdiction  they  ha^e  invoked  to  be  given. 

It  is  settled  by  the  cases  of  Wood  v.  M^Iotyre,  7  Cranch,  504, 
and  M^Clony  v.  Silliman,  6  Wheat  598,  and  1  Paine^^  453,  that  this 
jurisdiction  is  not  given  to  the  othjsr  circuit  courtr  by  the  eleventh 
section  of  the  judiciaiy  act  Therefore,  it  must  be  Miown,  that  one 
or  thAi  otiier  of  these  sections  gives  a  iht^der  jurisdiotion  to  the  cir- 
cuit court  of  this  district,  than  is  given  by  the  judiciary"  act  to  the 
othet"  circuit  courts. 

First,  as  to  the  tiiird  section  This  gives  to  the. court  and  the 
judgea  thereof,  here>  the  same  powers  then  vested  by  law  in  the 
other  circuit'  courts  and  the  judged  thereof |  and  ;the  argument  is^ 
that  as  the  aict  of  13th  February,  1801,  (since  repealed  by  the  act  of 
March  8th,  180d»)  was  then  in  force,  all  the  jurisdiction  then  vested 
by.  the  act  ai  13th  February,  1801,  was  vested  in  this  Court:  and 
that  as  the  act  of  March  8thi  1808,  only  repealed  the  act  of  13tfa 
February,  and  not  the  act  of  27th  February,, 1801^  all  the  jorisdie* 
tbn  thus  given  by  that  act  to  this  court,  was  unaflected  by  th^ 
repeat 

It  admits  of  several  answers ; 

First  Jhis  section  shduld  be  expounded,  according  to  the  plain 
inte^it  of  congriess,  to  give  the  court  and  its  judges  here  the  saiAe 
powers  with  the  other  circuit  courts  not  at  any  particular  time,  but 
at  all  times. 

Second*.  The  act  of  8th  March,  1802,  not  only  repeals  the  act  tif 
ISth  February,  1801,  but  re^^nacts  the  judiciary  apt  of  1789;  and 
that  re-enactment  repeals  all  laws  ihconsistent  with  the  act  of  1789, 
thus  re-enacted  $  and  consequentiy  all  such  parts  of.  the  act  of  87th 
Fdnmary,  1801,  as  gave,  by  refiNrenoe  to  the  act  of  13th  February, 
I  difiering  from  those  git^n  by  the  act  of  1789. 
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But  if  this  act  was.  unaffected  by  the  act  of  8th  March,.  1802,  the 
cqnstniction  attempted  to*be  given  to  this  section,  could  not  be  sus- 
tained. We  are  referred  by  it  to  the  act  of  13th  February,  1801,  tor 
the  powers  of  the  courts.  Must  we  not  look  for  that  section  in  it 
which  relates  to  the  powers  of  the  courts?  We  'find  such  an  one, 
and  it  refers  us  again  to  the  act  of .  1789,  So  that  the  powers  then 
vested  by  the  act  of  27th  February,  1801,  in  this  court,  are  the  pow- 
ers given  by  the  act  of  1789.  And  that  act,  it  is  conceded,  has  been 
settled  as  giving  neither  power  nor  jurisdiction  to  issue  a  mandamus 
in  such  a  case* 

When,  then,  ^we  are  sent  to  the  act  of  13th  February, for  the 
powers  of  the  court,  and  the  judges,  can  we  pass  by  the  section  that 
relates  expressly  to  that  subject,  and  go  to  the  one  that  relates,  to  the 
jurisdiction  of  the  courts.  If  there  i/^as  no  section  to  be  found  in  the 
act  of  13th  February  relating  to  powers,  there  might  be  some  little 
excuse  for  saying  that  you  might  go  to  the  section  providing  the 
jurisdiction;  but' as  there)  is  a  distinct  section  giving . powers,  you 
ean,  by  no  rule  of  construction,  go  to  any  other. 
.  And  it  is  a  fallacy  to  say  powers  and  jurisdiction  mean  the  same 
•thing;  for  if  they  might  have  such  a  meaning  elsewhere^  they  can- 
,  not  here,  in  an  act  which  contains  a  distinct  section  for  each. .  In 
each  of  those  acts^  that  of  1789,  that  of  13th  February,  and  of  the 
27th  February,  there  are  distinct  sectTons;  one  giving  powers,  and 
the  other  jurisdiction.  And  if  in  this  act,  the  third  section^  by  givr 
ing  powers  gave  also  jurisdiction,  as  pretended,  why  should  the  fifUi 
sectiop  give  jurisdiction  over  again?  Such  a  construction  strikes  the 
latter  section  out  of  the  litw. 

And  they  do  not  mean  the  same  thing;  jurisdiction  refers  to  the 
cases  and  persons  over  whpm*  the  court  is  to  have  cognizance;  and 
powers,  to  the  means  given  to.  exercise  its  jurisdiction.  And  this 
distipct  and  precise  meaning,  is  manifestly  that  in  which  the  terma 
are  used  in  all  these  acts. 

If  such  a  construction  could  be  sustained,  and  tiie  circuit  court  in 
this  district,  by  thus  Jiaving  the  powers  given  by  the  act  of  13th 
February,  could  be  considered  as  thus-  having  the  jurisdiction  given 
by  that  act,  and  that  jurisdiction  was  «as  extensive  as  is  contended, 
bow  are  we  to  account  for  its  never  having  been  exercised;  for  its 
being  discoveMd  only  tiow,  that  this  court  has  a  jurisdiction  denied 
to  all  theotfaer  courts?.  Nq  case  has  been  brought  here  qS  its exer- 
eise;  though  hundreds  of  oaSesUike  tl\e  present  are  now  before  eon- 
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fgtesBf  which  th'e  claimants  have  never  imagined  they  could  bring 
before  this  or  any  other  court.  And  no  instance  of  tlie  ei^ercise  of . 
any  jurisdiction  under  this  act  6fi  13th  February,  can  be  shown  in 
the  circuit  court  And  on  the  contrary,  the  circuit  court  in  De- 
cember term  1834,  in  the  case  of  The  United  States  v.  Christina 
Williams,  when  this  third  section  was  brought  before  them,  after 
argument  in  a  deliberate  written  opinion,  as  we  show  in  judge 
Cranch's  notes  of  the  case,  disclaimed,  expressly,  all  jurisdiction 
under  it;  saying:  "  this  court  takes  its  powers  under  the  third  sec- 
tion, not  its  jurisdiction." 

The  court  below,  therefore,  was  right  in  rejecting  this  ground 
thus  presented  by  the  relators'  counsel,  for  taking  the  jurisdiction; 
and  in  saying,  as  they  do  in  their  first  opinion  after  the  first  argu- 
ment, **th^  court  takes  its  powers  by  the  third  section,  but  it^  juris- 
diction by^  the  fifth." 

2dly,  It  remains  now  to  be  seen,  whether  the  court  has  been  more 
fortunate  in  selecting  the  fifth  section  as  their  grpund,  and  their  ouly 
ground  for  assuming  the  jurisdiction. 

Here,  ias  it  is  admitted  to  be  settled  that  the  eleventh  section  of 
the  judiciary  act  does  not  give  this  jurisdiction,  it  must  be  shown 
by  our  adversaries^  that  there  is  a  difierence  between  that  section^ 
arid  the  fifth  of  the  act  of  the  27th  February,  to  that  the  jurisdiction 
denied  by  the  one,  is  given  by  the  other. 

Comparing  these  two  sections,  omitting  all  immaterial  terms,  We 
find  that  by  the  eleventh  section  pf^tlie  judiciary  act,  the  circuit 
courts  of  the  United  St^s  are  to  take  cognizance  of  all  suits  in  law  ^ 
or  in  equity,  "concurrent  with  the  courts  of  the  several  states." 
And,  by  the.  fifth  section  of  the  act  of  27th  February,  the  circuit 
court  of  this  district  is  to  take  cognizance  of  all  cases  in  law  and 
equity.  As  it  is  now  not  questioned,  but  that  by  2  Peters,  464, 
and  3  StOryV  Com.  507,  it  is  settled  that  there  is  no  difierence  be-, 
tweeti  the  terms  "case"  and  "suit;"  the, only  remaining  difierence 
rests  on  the.  words,  "  concurrent  with  the  courts  of  the  several 
states,^'*  contained  in  onb  statute,  and  omitted  in  the  other.  And 
the  jurisdiction  is  now  assumed  by  the  court  beldw,  on  the  force  of 
these  words  alone. 

This  obliges  the  court  to  maintain  these  two  propositions: 

1.  That  these  wdrds  limit  the  jurisdiction  of  the  circuit  courts  to 
such  suits,  OP  cases  in  law  or  equity,  as  the  courts  of  the  several, 
states  then  had  (^ognitan^  of:  and, 
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2d,  That  the  courts  of  the  several  states  iiad  no .  jurisdiotkm  4yf 
cases  in  law  o/  equitjr,  arising,  uqder  the  constitution  and  laws  of  tb6 
United  States;  of  which  t^o  proposiUons,  the  only.diflScuUy  m  to 
sajr  which  is  the  most  untenable.  .  f  rom'  them^  however,  they  con*- 
dude  that  the  United  States^  circuit,  courts  have  no  jurisdiction  in 
cases  of  lawsand  equity^  ai*i8iDg  under  the  coiistitution  and  laws  of  the 
United  States.  And  this,  they  think,  jnust  have  been  the  ground 
upon  which  this  Court,  in  the  two  cases  referred  to,  have  ^denied,  the 
jurisdiction  of  the  circuit  t^ourts  to  issue  a  mandamus  to  an  executive 
ofScer.  He  would  undertake  to  deny  both  the.  premises  from,  which 
this  conclusion  was  dra^wn.  That  this  Court  laid  down  nonsuch  pre- 
mises, and  drew  no  suph  conclusion;  was, obvious  from  the  cases  re- 
ferred to. . 

1.  Did  congress  mean,  by  these  Words,  to  confine  the  jurisdiction 
of  the  United  States'  circuit  courts  to  such  cases  of  law  and  equity, 
as  the  courts  of  the  several  states  then  had  cognizance  of? 

What  is  the  language?  They  shall  take  cognizance  of  all  cases  in 
law  or  equity,  ^^  coacurrent  with  the  courts  pf  the  several  sltajtes." 
And  this  means,  it  is  said,  that  they  shall  take  cognizance,  not  of  all 
cases  in  law  or  equity,  but  oi!  mxth  only  as  the  courts  of  theseveral 
states  then  had  cognizance. 

This  was  surely  a  strange  mode  of  expressihg  such  a  meaning. 
The  argument  is,' that  as  they  were  to  take  a  jurisdiction  concurrent 
with  the  state  courts,  congress  meant  they  should  only  take  what 
the  state  courts  thcfn  had;  and  tjbat  the  positive  words,  thattbey  shall 
take  cognizance  of  ^  all  cases  in  law  or  equity,''  are  to  be  controlled 
by  the  inference' arising  from  the.  others.  But,  surely  the,  court 
should  have  construed  the  law  so  as  to  give  more  effect  to  the  eiE^ 
press  words,  than  to  the'  inference;  and  say,  they  must  take  juris- 
diction^ of  ^^all  cases  in  law  or  equity,"  (a  jurisdiction  which  con^ 
gress  could  give,}  by  force  of  those  ^press  words;  and  the  words 
**  concurrent  with  the  courts  of  the  several  states,"  are  to  operate  to 
show  that  congress  meant  not  to  give  the  jurisdiction  exclusiveJy  (as 
they  could  have  done,}  of  the  state  courts.  It  is  clear,  that  if  eon- 
'  gress  did.  not  mean  this,  but  intended  what  the  court  below  has  spip- 
posed,  it  would  have. been  easy  to  have  said,  instead  of  ^  all  4»ises^" 
&c,  ^^such  cases,"  .&c.,  as.  those  state  courts  had  cognixante  o£ 
The  judiciary  acft  shows  in  this,  and  several  other  sections,  that  con- 
gress did  intend  to  give  some  portions  of  jurisdiction  to  the  United 
Ststet'  coui'ts,  exclusively  of  state  courts,  and  other  portions  eoneur- 
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reatty  with  the  state  eourta;  and  the  constitution  has  been  always  so, 
construed,  as  to  admit  the  power  and  the  propriety  of  dojng  so  by 
congress.  T^is*  is  the  interpretation  of  that  part  of  the  constitution 
given  by  General  Hamilton,. in  the  eighty-second  letter  of  the  Fede- 
ralist; and  by  this  Court,  so  also  in  Coben  v.  Virgrnia,  396, 397,419. 
Cited,  Bank  v.  Devaux,  5  jCranch,  85;  3,  Story's  Com'.  619,  620, 
621,.  622;  and  Houstoh  v.  Moore,  5  Wheat  2t,  2Sy  3  Wheat  221; 
1  Kent,  539,  96,  97,  342,  43,  319. 

The  language,  therefore,  used  by  congress  does  not  admit  of  such 
a  construction.' 

And  if  tbe  act  could  be  con'strMed  with  thi^  restriction  of  th(i  cir- 
euit  courts  to  the  jurisdiction  of  the  state  courts;  it  may  be  asked, 
does  it  mean  all  pf  them;-  and  if  not,  which?  For  we  jrll  know  they 
greatly  dtflered; 

This  law>  it  is  known,  wiBis  reported  by  a  committee  oi  congress, 
composed  of  eminent  professional'  m((n,  many  of  whom  had  i^isted 
in'  forming  the  constitution,  and  one  of  whom  was  from  each  state. 
They,  therefore,  well  k^ew  the  great  differences  of  jurisdiction  with 
which  the  different  states  had  invested  their  tribunals:  and  if  the  in- 
tenlion  was  that  the  United  States'  courts^  should  have  the  same  juris- 
diction that  was  given  to  the  courts  of  the  9tates  where  they  we^ 
respectively  held ;  then  it  would  follow,  that  the  federal  courts  would 
not  have  Hie  same  jurisdiction  every  where,  but  would  4iffer  with 
each  other  as  the  state  courtStdid. 

Congress  cannot  be  supposed  .to  have  meant  that:  and  it  is^  settled 
that  they  did  not  so  mean  tliat  their  jurisdictions  every  Where  are 
the  same.  I  Livingston  v.  Story,  9  Peters,  and  the  casc3.  there  cited; 
apd  Federalist,  No.  82. 

The  Federalist,  No.  82,  shows  that  all  these  courts  have  in  aH 
the  trtates  the  same  legaband  equitable  jurisdiction,  without  any  re-' 
ference  to  the  varying  jurisdictions  of  the  state  courts.  The  first 
proposition  then,  that  the  United  States'  courts  took  only  the  juris- 
diction of  the  state  courts  cannot  be  Mistained. 

Nof  is  the  court  below  sustained  in  their  second  propbatioh,  that 
the  courts  of  the  states  have  no  jurisdiction  of  cases  in  law  or  equity, 
arising  under  the  constitution  and  laws  of  the  United  States.  * 

It  would  be  most  strange  if  it  was  so;  for  the  constitution  of  tbe 
United  States,  art  6,  sep.  2,  decla^res  that  ^'  this  constitution,  anci  the 
laws  of  the, United  Statea  which  shall  be  made  in  pursuance  thereof, 
and  all'  treaties,  &c.,  shaU  be  the  supreihe  law  of  the  Jand;  and  the 
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judges  in  every  state /shall  be  bound  thereby  y^any  thing  ia  the  eon' 
stitutibn  or  laws  of  any  state  to  the  contrary,' notwithstanding.'^ 

Now,  if  any  state  court,  having,  by  the  laws- of  the  state^  jurisdiction 
over  all  cases  of  law  and  equity,  should  be  applied  to>  to  take  juris^ 
Jiction  in  a  case  of  law  or  equity  arising  under  the  constitution  or  a 
Jaw  of  the  United' States,  which  is  binding  on  tnem  as  their  supreme 
law,^  on  what  possible  ground  could  they  decline  the  jurisdiction? 
A  case  in  law  or  equity  may  undoubtedly  arise  under  this  constitu-. 
tipn,  or  a  law  of  cotigresSj  or  a  treaty  made  in  pursuance  of  its  au* 
thority,  as  well  as  under  any  other  law;  and  if  so,  all  courts  )iaving 
jurisdiction  in  cases  of  law  and  equity,  must  entertain  the  case. 

When  a  case  is  said  to  arise  under  the  constitution  or  a  law  df  the 
United  States,  is  settled  in  Gobens  v.  Virginia,  6  Wheat.  378:  and 
what  are  all  the  cases  where  the  right  of  appeal  is  given  by  the,  judi- 
ciary, act  to  this  Court  from  tlie  state  courts,  but  cases  arising  untier 
the  constitution  and  laws  of  the  United  States-? 

Not  a  word  from,  the  Ugurt,  nor  from,  any  writer  upon  the.copsti- 
tution>  or  the  jurisdiction  of  our  courts,  has  been  mentioned  as  giving 
any  countenance  to .  this  new  construction.  They  appear  nei^er  to 
have  entertained  an  idea  oCthis  limitation  upon  the  circuit  courts. 
He  would  refer  io  the  15th  chapter  of  Sergeant's  Constitutional 
Law^  2a  edition,  123;  3  WWt.  ji21*,  4  Wheat  115:  and  the  act  of 
congress' of  26th  of -May,  1824,  establishing  the  courts  of  Florida, 
which  recognises  the  circuit  courts  as  having  by  the  judiciary  act 
jurisdiction  of  cases  arising  under  the  constitution  and'  laws  of  the 
United  States.     See,  American  Ins.  Cp.  v.  Canter,  1  Peters,  511. 

Recording  to  the  two  propositions  maintained  by  the  court  below, 
it  would  follow  that  caser  in  law  and  equity,  arising  under  tfaejaiwa 
and  constitution  of  the  United  States,  coulfi  not  be  tried  any  where: 
for  the  Court  say  the  state  courts  could  not  try  them,  and  the  United 
States'  courts  have  only  the  same  jurisdictton,  that  is,  no  jurisdtctioii 
over  such  cases'. 

Neither  of  these  propositions,  therefore,  can  be  sustained.  And  if 
they  could,,  still  it  would  be  necessary  for  the  court  below  to  show 
that  this  claim  of  the  relators  was  a  ^  case  in  law  or  equity.^' 

What  is  a  case  in  law  or  equity? 

'^  If  B.'^  says  the  Court's  opinion,,  ^'  a  resident  of  this  district  is 
indebted  to  A.  upon  a-promissbry  note,  this  Court  has  jurisdiction  of 
the  case." 

He  appreheuded  something  more  was  necessary  than  a  note's  be- 
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ing^due^  belweeh  such  parties,  to  constitute  a  case  at  law  or  equity. 
This  Court,  in  Osborn  v.  The  9ahk  of  the  United  States,  9  Wheat 
819,  preseriDe  other  requisites.  ^*  That  j  power,  the  judiciary,  is 
only  qapable  o^  acting  where  the  subject  is  subipitted  to  it  by  a  party, 
who  asserts  hlB  rights  in  th^  fbrm  prescribed  by  law.  It  then  be- 
comes ^acase:*"  and  Judge  Story,  in  his  Commentaries,  voh  3d,  page 
aoiy  retelling  to  this  case,  says:  ^"^  It  is  clear,  that  the  judicial  depaK- 
ment  is  authorised  to  exercise  jurisdiction,  &c.,  whenever  any  ques- 
tion shall  assume  such  a  form  that  the  judicial  power  is  capable  of 
acting  on  it  When  it  has  assumed  such  a  form  it  then  becomes  ^a 
case;'  and  then,  and  not  till  then,  the- judicial  power  attaches  to  it 
In  other  words,,  a  case  is  a  suit  in  law  or  equity,  instituted  according 
-to  the  regular  course  of  judicial  proceedings.''  So,  2.  Peters,  449; 
6  Peters,  405;  5  Wheat  App*  16;  6  Binney,  5.  So  .that  before  A^ 
can  make  a  case  in  law  or  equity  out  of  the  promissory  note 'which 
B,  owes  him,  he  must  submit  it  to  the  Court,'  and  assert  his  rights 
"  in  a  form  prescribed  by  law."  And  if  he  cannot  find  a  law  pre- 
scribing a  form  by  which  he  is  to  assert  his  rigl^t,  he  t»ni:ot  have  a 
ease  in  law  or  equity. 

No  doubt  A.  can  find  such  a  law,  and  therefore,  he  may  have  a 
ease.  But  where  do  the  relators  find  any  law  prescribing  a  form,  by 
which  they  may  require  an  executive  officer  to  be  compelled  to  dis- 
charge a  duty  devolved  on  him  by  law?  If  it  be  said  by  a  mandamus, 
under  the  Hth  section  of  the  judiciary  law,  as  a  wr^t  necessary  to  ena- 
ble the  Court  to  exercise  its  jurisdiction;  it  is  answered  by  M^Cluny 
v^  Silliman. 
•  Congress  has  not  prescribed  a  form  by  which  parties,  who  have 
rights  to  have  official  acts,  in  which  they  are  interested,  performed 
by  the  public  officers  on  whom  ^^  the  laws  have  devolved  such  du- 
des," may  turn  these  rights  into  cases  at  law  or  equity  betwe^  them 
and  the  officers,  and  submit  them  as  controversies  to  the  courts. 

Judge  Story  says,  3  Com.  541:  ^^  Congress  have  never  yet  acted 
^ypon  the  subject,  so  as  to  give  judicial  redress  for  any  non-fulfil- 
ment of  contracts  bv  the  national  government  Cases  of  the  most 
cruel  hardship  and  intolerable  delay,  have  already  occurred,"  &c. 

Again.    ''He  is  disposed  to  think  that  some  mode  ought  to  be 

provided,  by  which  a  pecuniary  right  against  a  state  or  against  the 

United  States  might  be  ascertained,  and  established  by  the  judicial 

sentence  of  some  court;  and  when  so  ascertained  and  established, 

Vol.  XII.— 4  B 
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the  pajrment  might  be  enforced  from  the  national  treasury  by  an  ab- 
solute appropriation/' 

Ctfn  it  be  poc^ible  that  the  learned  judge  was  mistaken  in  all  the^e 
views?  That  these  cases  of  hardship  and  delay  need  not  hav^  oc- 
curred? That  adequate  remedies  in  th^  courts,  or  at  least  in  this  cir- 
cuit court  are  to  be  found,  where  they  will  be  recognised  as  cases  in 
law  or  equity?  That  the  inability  to  sue  the  government,  is  to  be 
obviated  by  enforcing  execution  without  suit  against  the  officer,  and 
calling  this  process  of  execution  a  suit? 

The  section  of  the  judiciary  act  which  gave  to  this  Court  the  au- 
thority to  issue  writs  of  mandamus,  shows  that  congress  did  not  con- 
sider claims  calling  for  that  remedy  as  cases  in  law  or  equity;  and 
further  shows,  that  congress  meant  to  give  that  sort  of  jurisdiction 
only  to  this  high  tribunal,  and  not  to  the  inferior  courts. 

Much  is  said  in  the  opinion  q{  the  court  below  as  to  the  distinc- 
tion between  the  n^inisterial  and  discretionary  acts  of  the  executive, 
officers.  He  did  not  admit  that  this  was  a  true  test  of  the  jurisdic- 
tion by  mandamus.  In  Curtis.  v«  The  Turnpike  Co.,  in  6  Cranch, 
835,  the.act  to  be  done  by  the  clerk  was  merely  nirnisterial;  and  this 
Court  thought  that  as  there  was  no  act  giving  the  circuit  court  juris- 
diction over  the  act,  it  had  no  power  to  control  him.  Why,  if  ihe 
court  could  not  control  its  i>wn  clerk  in  a  ministerial  act,  could  it 
control,  iot  a  similar  act,  the  head  of  another  department? 

But  can  the  act  sought  to  be  enforced,  be  considered  a  merely 
ministerial  act?  If  compared  with  the  illustrations  given  in  Mar- 
bury  V.  Madison,  it  would  seem  not  Griffith  v.  Cochran,  5  Bin. 
87,  decides  that  where  an  officer  has  to  examine  a  contract,  and  be 
guided  by  that' and  a  law  in  reference  to  it,  (similar  to  which  are  the 
duties  of  the  officer  here,)  it  cannot  be  held  as  a  mere  ministerial 
act;  and  is  not  to  be  enforced  by  a  mandamus.  The  same  case,  as 
also  judge  Winchester's  opinion,  in  the  American  Law  Journal  be- 
fore referred  to,  shows  that  if  the  act  is  to  be  followed  by  taking 
money  out  of  the  treasury,  jt  cannot  be  enforced  by  mandamus. 
Judge  Tilghman  remarks,  ^we  have  no  right  to  do  that  indirectly 
by  mandamus,  which  we  have  no  power  to  do  directly;  and  we 
might  as  well  be  callM  on  to  issue  a  mandamus  to  the  state  treasurer 
to  pay  every  debt  which  is  claimed  by  an  individual  from  the 
state^^'  page  105. 

It  has  been  said  that  injunctions  haye  been  allowed  by  the  circuit 
court,  addressed  to  the  treasurv  officers. 
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This  has  only  been  dpne  in  cases  where  the  funds  enjoined  (as  in 
the  .claims  uhdeii  the  French  treaty)  were  not  the  public  funds,  but 
moneys  held  by  the'  officers,  in  trust  for  the  claimants.  The  circuit 
court  has  always  put  it§  right  to  interfere  exclusively  on  this  ground; 
and  the  government,  in  Ihe  time  of  Mr.  Gallatin  and  ever  since,  has 
denied  as  to  the  public  money,  any^  power  of  the  judiciary  so  to  in- 
terfere. An  opinion  of:  Mr.  Wirt,  when  attorney  general,  expressly 
.  deAies  such  power  to  the  courts. 

And  the  court  below  held,  some  years  ago,  the  same  opinion.  In 
tb^  case  of  Vasse  v.  Comegys,MS» '3^4,  they  sai^,  "the  fund  is  in 
the  treasury  of  the  United  States.  Can  this  be  said  to  be  within  the 
Jutisdiction  of  this  court?  The  officers  of  the  United  States,  holding 
public  money  as  money  of  the  United  States,  are  not  accountable  to 
any  body  but  the  United  States;  and.  are  not  liable  to  a  suit  of  an 
ifkdividual  on  account  of  having  such  money  in  their  hands/' 

It  does  not  seem  easy  to  reconcile  this  with  the  iurisdictioo  now 
assumed. 

There  remains  another  objection  to  the  mandamus.  There  was,  by 
action  against  the  officer,  another  specific  remedy.  3  Burr,  1266;  1 
Term  Rep.  £96;  d'Bin.  361;  2  Leigh^  168;  2,  Cowen,  444;  1  Wend. 
325, 

In  Marburyv.  Madison  the  principle  of  these  cases  is  recognised; 
and  it  is  said,  if  ah  action  of  detinue  would  lie,  the  mandamq$  "  would 
be  improper."  And  this  is  again  sanctioned  by  what  is  said  in  the 
conclusion  of  this  Court's  opinion,  in  M'Cluny  v.  Sillima^. 

Yet  .the  court  below  have  oyerruled  all  these  cases;  their  own  de- 
cision in  United  States  v.  The  Bjink  of  Alexandria;  and  say,  {hat  the 
officer's  being  possibly  unable  to  pay  the  damages  that  might  be  re- 
covered in  ^an  section,  prevents  his  liability  to  an  action  from  being 
0u6h  a  remedy  as  should  forbid  the  mandamus.  As  there  can  be  no 
action  that  is  not  subject  to  such  a  contingency;  it  follows,  contrary 
to  all  these  cases,  thatSa  mandamus  is  allowable,  although  the  officer 
is  also  subject  to  aq  action.  . 

If  what  has  been  said,  should  niake  it  even  only  dobbtful  whether 
the  court  below  has  the  jurisdiction.  Judge  Iredell  in''2  Dall.  413,  and 
Judge  Bsddwin  in  Ex  parte  Crane,  5  Pefers,  223,'  would  show,  in 
very  strong  language,  the  impropriety  and  danger  of  assuming  a  ju- 
risdiction which  has  slept  ever  since  it  was  given,  tiH  the  present 
occasion. 
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Coxe,  for  the  defendants  hi  error : 

The  facts  and  history  of  this  case,  as  discloseid  in 'the  record,  are 
peculiar.  The  questions  which  it  presents  are  of  the  highest  iate- 
rest,  as  well  as  importance.  It  involves  a  large  amount  of  property 
which  the  relators  believe  belongs  to  them,  by  as  perfect  a  right  as 
that  By  which  any  property  can  be  held;  and  which  has  been  un- 
justly and  illegally  withheld  fron>  their  possession.  It  .involves  the 
examination  of  the  proceedings  of  a  hi]gh  functionary,  utider  the 
blighting  influence  of  which<  a  vast  amount  of  personal  suQering 
has  been  endured;  and  which  has  already  brought  to  a  premature 
grave,  one  of  the  parties  oh  the  record.  It  involves  general  ques-. 
tions  as  to  the  rights  of  the  citizen,  in  his  pecuniary  transactions 
with  the  government,  between  whon^  and  himself  contract  stipula- 
tions subsist  It  involves  a  consideration  of  high  and  Jaeretofore 
unknown  powers,  claimed  as  belonging  to  public  officers,  in  with- 
holding their  action  in  cases  where  specific  duties  are  imposed  on 
them  by  positive  statute;  and  of  immunities  asserted  in  regard  to 
them,  when  private  rights  are  violated,  and  the  injunctions  of  the 
kw  disregarded.  It  involves  a  consideration  .of  the  extent  of  legis- 
lative power;  and  of  the  means  by  which  that  ajuthority  may  be  en- 
forced. It  involves'  the  nature,  character  and  extent  of  judicial 
powers  under  our  institutions;  and  indeed,  whether  the  judiciary  b^, 
or  not,  a  co-ordinate  and  independent  department  of  the  government 
It  involves  the  true  interpretation  of  some  of  the  ^lost  important 
clauses  in  the  constitution;  the  essential  principles  of  all  free  govern- 
ments, and  especially  of  bur  own  peculiar  institutions. 

Nor  are  these  matters,  thus  forced  upon  our  consideration,  limited 
eithet*  in  their  application  to  the  individuals  who  are  parties  on  thia 
record,  to  the  particular  territory  under  whos6  local  jurisdiction  this 
case  has  arisen,  or  to  the  particular  period  iii  our  history  Whie^h  la 
now  passing.  They  embrace  every  citizen  of  this  vast  republic; 
they  are  co-extensive  with  our  geographical  limits;  they  will  retain 
all  their  interest  and  all  their  importance,  so  long  as  our  fabric  of 
government  shall  live,  and  our  constitution  continue  in  existence. 

A  hrief  review  of  the  history  of.  this  case  is  essential  to  a  correct 
presentation  of  the  proper  subjects  ^  to  be  discusi^ed.  It  originated 
in  an  illegal  act  of  the  present  postmaster  general;  who  undertook 
to  reverse  the  acta  of  his  predecessor  in  office;  to  annul  contracts 
which  he  had  madej  to  withdraw  credits  he  had  given;  to  recharge 
moneys  which  he  had  paid.    This  proceeding  has  been  declared  by 
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this  Court  to  be  ille^,  and  beyond  his  fiuthori^.    U.  States  y. 
FillebrowD,  7  Peters,  46. 

Congress,  on  the  memorial  of  the  relators,  referred  the  adjuist- 
mei\t  of  their  claims  to  th^  solicitor  of  the  treasury,  and  made  the 
award^of  that  functionary  conclusive.  He  made  his  award:  the 
postmaster  general  assumed  the  right  to  reverse  tb.e  decision;  and  to 
set  at  defiance  the  act  of  congress,  which  imposed  upon  him  tho. 
plain  duty  of  executing  it.  The  attorney  general,  called  upon  j(br 
his  official  opinion  on  the  question  in  which  the  postmaster  repre- 
sented the  solicitor  as  having  misconstrued  the  act  of  congress,  ahd 
,  thereby  transcended  his  authority,  concurred  with  the  solicitor  in 
}k\B  interpretation  of  the  law;  and  his  opiiiion  is  treated  .with  worse 
than  contempt  The  judiciary  committee  of  the  senate,  after  full 
consideration;  and  the  senate,  by  an  unanimous  vote;  ratify  and 
sanction  the  action  of  the  solicitor ;  yet  this  insubordinate  inferior 
still  hangs  out  the  flag  of  defiance.  The  judiciary  interpose;  their 
mandate  is  disregarded,  and  language  highly  menacing  in  its  charac- 
ter employed;  in  th^  intelligible  intimation,  that  tHeir  process  may 
be  stricken  dead,  in  the  hands  tof  the  marshal,  by  dismissing  him 
£romx)ffice,  for  the  simple  reason  that  he  has  performed,  pr  is  about 
ib  perform,  his  positive  duty. 

Throughout'^  therefore^  it  appears^  that  this  fgnctionary  has  arrayed 
himself  in  an  attitude  of  hostility  against  all  the  authorities  of  th^ 
government,  with  which  he  has  been  brought  in  contact;  and  the 
official  interference*  by  the  district  attorney  and  attorney  general' in 
this  proceeding,  conveyed  the  first  information  that  he  was  sustained 
in  any  part  of  his  course  by  any  official  influence. 

Another  singular  feature  ip  the  case  is,  that  the  allegations  maide 
by  the  relators  are  substantially  admitted  to  be  true.  The  validity 
of  the  original  contracts  under  which  the  services  were  rendered, 
is  not  denied;  the  extent  and  value  of  those  services,  is  not  contro*- 
Terted ;.  the  construction  of  the  act  of  congress,  is  not  qyestioned ; 
the  obligation  to  pay  the  money,  is  not  put  in  issue.  The  pdstmaster 
general  concedes  all  these  points;  but  plants  himself  on  the  single 
ground,  that  however  clear  may  be  our  rights,  however  just  may  be 
the  debt,  however  precise  the  injunctions  of  the  act  of  congress,  the 
law  cannot  reach, him:  that  the  claimants  still  have  no  other  remedy 
than  such  as  he  may  graciously  please  to  extend,  or  than  may  be 
found  in  the  power  of  the  executive  to  remove  him  from  office.  He 
insists,,  that  notwithstanding  the  act  of  congress  for  their  relief,  and 
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the  award  maoe  by  tb€(  8oliieitor«^th6  |>artie8  akand^  preciaely  as  they 
did  before  they  went  to  congress.  Substantially,  this  .Court  is  asked, 
by  the  plaintiff  in  isrror,  to  expunge  the:  ^^^  of  congress  frbco  the 
statute  bodk;  and  tof'treat  the  proceedings  of  the' solicitor  as  a  nullity. 
Independently  of  .them,  we  had  the  saime  remedies  which  it  is  con- 
tended we  now  h  T  we  might  then  have  9Ul:>plicated  the  postmaster 
general  to  drf  as  joetice;  wp  might  then  have  invoked  the  power  of 
the  exectft^ire  to  see  that  the  I$tw  should  be  faithfully  executed. 

The  quel  tan  is  thus  bj»(ight  within  a  narrow  acope.  Is  there  any 
power  in  the  judiciary  of  our  country  to  i«ach  such  «  case  of.  ac- 
knowledged wrong;  and  to  enforce  agjainst  this  party  the  perform- 
ance of  an  unquestiona})le  duty? 

In  discussing  this,  case,  it  will  be  attempted  to  maintain  the  follow- 
ing propositions;  which  will  be  found  to.  Qompreh'end  ev^ry  thing 
essential  to, bring  us  to  a  correct  conclusion : 

1;  That  upon,  the  general,  principles  of  the  law  governing  this 
particular  formx)f  proceeding,  and  in  the  absence  of  ainy  objections 
derived  from  the  provisions  of  the  constitution  or  acts  of  congryMis, 
this  is  a  proper  ea^  ^or  a  mandamus. 

2.  That  the  Constitution  does  authorize. congress-  to  vest  in  thfe 
Courts  of  the  United  States,  power  to  command  the  officer  to  whom 
the  writ  was  direclcid,  to  perform  the  act  which  he  was  required  to 
perform. 

3.  That  congress  has,  in  fact,  exercised  this  authority,  ,by  con- 
ferring on  the  circuit  court  bf  this  district  power  to.  aw^d  the 
mandamus,  in  the  present  case. 

Before  proceeding, to  discuss  these  propositions,  it  may  not  be 
irreleyant4oreniark>  generally,  that  the  return  of  the  postmaster 
general,  in  this  case,  is  defective  in  all  thQ  essential  requisitefl\  of  a 
good  plea.  No  one  fact  is  averred  in  such  a  form  as  to  admit  of 
being  traversed,  or  to  sustain  an  action  for  a  false  return.  The  te- 
tum  to  k  mandamus  should  be  as  precis^  in  ittf  averments  as  any 
,  form  of  plea,  or  even  an  indictment.  10  Wend.  .^5. 

1.  Is  the  remedy  by  mandamus  the  appropriate  remedy  in  the 
present  case? 

The  relators  have  a  clear,  precise  right,  absolute  and  unconditional, 
secured  by  an  act  of  congress;  and  this  right  is  withheld  by  an  nffi-* 
cer  especially  charged  by  law  with  the  performance  of  an  act  essen- 
tial'to  that  right  '  Is  there  any  other  specific,  adequate,  appropriate 
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legal  remedy?    I^  none,  then  upon  the  principtes  which  govern  this 
form  o(  proceeding,  a  mandamus  will  lie. 

It  has  been  argued Hhat  such  other  remedy  exists:  1.  By  per- 
sonal fiction  against  the  delinquent  officer.  2.  By  indictment,  if  he 
has  violated  the  law.  3.  By  petition  to  the  executive,  whose  busi- 
ness it  is  to  see  the  laws  faithfully  executed;  and  who  can  exercise 
in  case  of  recusancy,  his  constitutional  function  of  dismissing  the 
party  from  office. 

Neither  of  these  furnishes  such  a  remedy  as  the  law  regards. 
Neither  of  them  puts  the  party  in  possession  of  the  right  which  is 
withheld.  If  a  civil  suit  be  instituted,  it  must  be  a  special  action  on 
the  case,  in  which  damages  may  be  recovered  to  the  extent  of  the 
injury  actually  sustained  by  withholding  the  right;  but  after  the  re- 
covery, the  right  to  the  specific  tiling  remains  perfect  and  unimpair- 
ed. This  right  is  not  extinguished  by  su6h  recovery;  and  as  long 
as  it  is  Withheld,  the  party  may  continue  to  institute  new  suits,  and 
recover  fresh  damages.  In  an  indictment,  the  public  wrong  only  is 
punished;  the  private  injury  is  unnoticed.  The  fine  goes  into  the 
public  treasury;  the  .imprisonmnent  of  the  delinquent  leaves  the  pri- 
vate right  unaffected.  2  Binney,  275;  4  Barnw.  &  Aid.  360;  6 
Qingh.  668;  10  Wend.  246. 

We  are,  however,  told,  that  the  peculiarly  appropriate  remedy  pro- 
vided for  the  citizen  in  such  a  case,  is  to  petition  the  executive  to 
command,  the  performance  of  the  act;  and  if  his  command  is  dis- 
obeyed, to  remove 4he  insubordinate  office  from  his  office? 

Is  this  in  the  language  or  spirit  of  the  law,  a  specific,  adequate, 
and  appropriate  legal  remedy  ?  A  petition,  which  is  addressed  to 
the  -grace  of  the  executive;  which  may  be  disregarded  and  put  in  the 
fire,  at  the  pleasure  of  the  functionary  to  whom  it  is  addressed; 
which,  if  granted,  will  not  secure  redress  of  the  wrong,  but  at  the 
utmost  only  punish  the  wrong-doer. 

This  doctrine,  that  an  American  citizen  whose  rights  have  been 
violated  by  a  public  functionary;  whose  property  is  withheld  in  op- 
position to  the  clear  requisitions  of  a  positive  statute,  has  no  remedy 
but  by  petition  to  the  executive;  is  a  monstrous  heresy,  slavish  in 
the  extreme.  It  has  no  ground  of  support  in.  the  language  of  the 
constitution,  or  the  spirit  of  our  institutions.  The  annunciation  of 
such  a  doctrine  ih  England,  was  made,  more  than  a  century  sincej  the 
basis  of  one  of  the  articles  of  impeachment  exhibited  against  lord 
Somers:  14th  article  of  impeachment,  14  Howell's  State  Trials. 
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These  are  not^  however ,  the  groudds  upon  which  the  plaintiff  in 
error  himself  rests.  He  denies  that  the  mandamus  is  the  appropriate 
remedjF:  !•  Because  he.  has  a  discretion  under  the  law;  and  where 
the  officer  has  a  discretion,  no  mandamus  lies.  2.  Because  the  writ 
can  only  issue  in  cases* in  which  it  is  necessary;  .not  as  a  means  of 
obtaining  jurisdiction  over  a  case^  but  as  a  jneans  df  exercising  a 
jurisdiction  already  vested. 

In  any  Sense  in  which  the  doctrine  adyanced  in  the  first  objec- 
tion can  be  made  appliciable  to  the  case  at.bar,  the  position  assumed 
is  unfounded.  In  the  general  language  in  which  it  is  expressed,  it  is 
denied. 

It  does  not  follow  from  the  fact,  that  a  discretion  is  vested  in  an 
officer,  that  therefore  no  mandatnusi  will  lie.  If  a  statute  empower 
8ln  officer  or  an  individual  to  do  a  particular  act,  but  leaves  it  exclu- 
sively to  his  discretion  whether  to  perform  it  or  not,  no  mandamus 
will  lie  to  compel  its  performance.  '  /,  however,  he  is, directed  to 
do  an  act,  but  he  has  a  discretion  to  perform  it  in  either  of  two  ways, 
a  mandamus  wiU  lie  to  compel  him  to  exercise  his  discretion;  and 
having  done  that,  to  perform  the  duty  in  the  mode  which  he  had 
selected.  If,  for  instance,  tne  act  of  congress  for  the  relief  of  the 
relators,  had  directed  the  postmaster ^general  to  pay  them  the  full 
amount  awarded  in  gold  or  in  silver,  at  his  discretion ;  a  mandamps 
would  lie  to  compel  him  to  determine  in  which  metal  he  would  pay: 
and  having  decided  that  to  enforce  the  actual  payment  Such  is  the. 
doctrine  of  all  the^cases.  5  Wend.  122,  144;  10  Wend.  289;  13 
Picker.  225;  3  Dall.  42;  1  Paine,  453.  In  order  to  bring  himself 
within  the  correct  principle  of  the  law  upon  this  subject,  the  post- 
master general  must  show  that  udder  the  act  of  congress  he  was 
auiubrized  to  give  the  credit  claimed,  or  to  withhold  it  at  his 
pleasure.^  ' 

His  argument  is,  that  because  £ie  must  examine  the  provisions  of 
the  law,  and  the  award  of'  the  solicitor,  and  compare  them  together 
to  see  whether  the  latter  is  within  the  power  delegated  by  the  for- 
mer; he  must  exercise  judgment,  and  consequently  possesses  a  dls- 
crefhm.  Because  some  preliminary  examination  may  be  necessary 
in  order  to  ascertain  the  precise  duty  which  is  enjoined;  does  the 
obligation  to  perform  it,  when  ascertained,  become  less  imperative? 
If  in  order  to  know,  distinctly,  what  is  his  duty,  it  be  necessary  to 
examine  one  statute  or  fifty,  one  section  or  many,  the  simple  statute, 
or^  in  qonnexion  with  that,  an  award  made  under  it;  is  wholly  imma- 
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terialy  a  sheriflf  has  the  same  discretion  in  the  service  of  all  process; 
yet  his  act  is  purely  ministerial,,  and  he  may  be  enforced  to  execute 
the  Writ  placed  in  his  hands. 

2.  A  mandamus  can  be  issued  only  as  a  means  of  exercising  a 
jurisdiction  already  vested;  not  for  the  purpose  of  obtaining  juris- 
dictioi^.  The  argument  upon  this'  point  is  so  singularly  deficient  in 
precision,  that  it  is  somewhat  diflScult  to  determine  its  exact  scope. 

He  says  the  circuit  court  has  no  original  jurisdiction  to  adjudicate 
upon  claims  of  conti'acts  upon  his  depajtment  From  this  proposi- 
tion he  deduces  the  inference,  that  all  the  jurisdiction  which  can  be 
exercised  must  be  of  an  appellate  character.  Then,  from  the-  fact 
thdt  the  act  of  congress  makes  the  award  final  and  conclusive,  with 
no  power  of  revisal  or  reversal  vested  any  where,  he  reaches  the 
conclusion  that  the  court  possesses  no  appellate  jurisdiction. 

The  jurisdiction  which  has  been  exercised  is  not  of  that  original 
kind  which  is  thus  denied  to  exist;  for  no  action  has  been  instituted 
against  the  department,  for  the  purpose  of  adjusting  the  claims  of  the 
contractors:  the  existence  .and  extent  of  those  claims  had  been  al- 
ready determined  by  the  special  tribunal  to  which  the  power  was 
confided. 

No  attempt  has  been  made  to  subject  that  decision  to  the  review 
of  the  circuit  court,  so  as  either  to  reverse  or  change  it  The  ap- 
pellate power,  therefore,  which  he  denies,  has  never  been  claimed  by 
or  for. the  court;  such  high  power  has  been  claimed  and  exercised 
by  himself  alone.  The  circuit  court  assumes  the  conclusive  charac- 
ter of  the  award:  the  object  of  this  proceeding  is  to  enforce,  not  to 
annul;  to  execute,  not  to  reverse. 

The  result  then  of  this  inquiry  Is,  that  the  case  is  one  in  which 
the  remedy  by  mandamus  is  the  appropriate  remedy,  according  to 
the  general  principles  of  law.  governing  that  writ  1  Cranch,  163, 
167, 168, 169;  5  Bac.  Abr.  (new  Lond.  edition,)  261;  2  Brock.  11. 
Furtlier  illustration  of  this  position  will  be  found  in  the  subsequent 
parts  of  the  argument 

3.  Unless,  then,  some  constitutional  objections  fatal  to  our  claim 
can  be  presented,  or  some  deficiency  in  the  provisions  of  the  law  to 
meet  the  case  exist,  the  circuit  court  has  not  erred  in  awarding  the  . 
mandamus.     It  is,  however,  objected,  that  under  the  constitution  no 
such  power  can  be  vested  in  the  judiciary. 

This  objection,  as  presented  in  the  return,,  is,  with  characteristic 
modesty,  put  forth  in  the  shape  of  a  doubt     "  It  is  doubted  whether 
Vol.  XIL— 4  C 
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under  the  constitution  of  the  United  States,  it  confers  on  the  judi- 
ciary department  of  the  government  authority  to  control  the  execu- 
tive departmeAt  in  the  exercise  of  its  functions,  of  whatever  cha- 
racter/* 

It  appears  to  be  assumed  in  the  objection,  as  thus  presented,  that 
the  jurisdiction  claimed  on  behalf  of  the  judiciary,  is  a  power  of  con- 
trol over  the  executive  department.  Much  of  the  argument  eai- 
ployed  in  this  case  has  been  directed  against  the  mere  figments  of 
the  imagination  of  this  high  functionary. 

The  mutual  independence  of  the  three  great  departments  of  tlie 
government  is  assumed  throughout  our  entire  argument.  That  each 
is  to  abt  in  the  performance  of  its  appropriate* functions,  uncontrolled 
by  either  of  the  others;  that  each  possesses  all  the  powers  necessary 
to  the  full  and  complete  exercise  of  its  own  authority;  if  denied  in 
any  part  of  this  case,  is  denied  only  by  the  postmaster  general,  and 
by  his  counsel. 

The  language  of  the  constitution  in  describing  the  extent  of  the 
judicial  power  is  large  and  comprehensive.  Art.  3.  sec.  2.  It  com- 
prehends all  cases  in  law  or  equity,  aHsing  underthe  constitution  and 
hiws  of  the  United  States.  No  limitation  is  expressed,  no  exception- 
made  in  favour  of  any  description  of  case;  any  character  of  party ;  or 
any  occupant  of  office.  No  ibdividuail  is  in  terms  exempted  from 
this  jurisdiction,  in  consequence  either  of  the  office  he  may  hold,  or 
the  character  of  his  act  The  judicial  power  embraces  all  the  cases 
enumerated  in  the  3d  article  of  the  constitution.  1  Bald.  545.  A 
case  affecting  the  postmaster  general,  or  the  President,  is  still  a  case 
under  the  constitution.  Cohens  v.  Virginia,  6  Wheat  379. 

It  must  be  obvious, -that  the  question  immediately  under  discus- 
sion, involves  rather  An  inquiry  into  the  extent  of  legislative  than  of 
judicial  authority.  It  is  not  what  has  congress  designed  to  do;  but, 
under  the  constitution,  what  may  it  do. 

The  postmaster  general,  and  the  department  of  which  he  is  the 
head,  are  the  creatures  of  legislative  power.  Art.  1.  a.  8.  IT.  7,  of  the 
constituUen,  confers  gpon  congress  the  power  to  establish  post  offices 
and  post  roads.  All  the  legislation  of  congress  upon  the  subject  is 
tinder  this  clause.  All  offices  of  the  United  States,  except  in  cases 
where  the  constitution  otherwise  provides,  must  be  established  by 
congress.  2  Brockenb.  101. 

If  congress  may,  thep,  ci^te  the  office,  prescribe,  the  dyties  of  the 
officer,  determine  what  he  may  do,  and  prohibit  him  froih  doing 
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other  things;  may  not  the  saikie  power  constitutienaUy  declare  to 
whom  he  shall  be  responsible,  and  confer  authoirity  where  it  pleases 
to  eliforjce  such  responsibility  ?. 

Such  has  been  the  uniform  action  of  cpngress,  and  its  validity  has 
never  yet  been  questioned. .  ThjB  act  of  September  22, 1789, 2  L.  U. 
S.  53,  s.  1,  which  erected  the  department,  provides  that  the  post- 
master general  shall  be  subject  to  the  direction  of  the  President  in 
performing  the  duties  of  his-  office.  The  act  of  Feb.  2,  183t^*newly 
organizing  the  department,  and  places  the  district  attorneys,  in  re- 
lation to  certain  duties,  under  the  control  of  the  postmaster  general. 
By  the  act  of  Febrdary  20, 1792,  2  L.  U.  S.  245,  s.  4,  the  postmaster 
general  is  to  render  his  accounts  to  the  secretary  of  tiie  treasuiy;  and 
to  this  extent  is  subject  to  the  authority  of  that  functionaiy.  By  the 
24th  section  of  the  same  act,  he  is  made  responsible  for  certain  omis- 
sioiis,  aind  certain  moneys  are  recoverable  from  him.  By  the  very 
terms  of  the  law  he  is  made  amenable  to  the  jurisdiction  of  courts. 

Are  these  provisions,  one  and  all,  unconstitutional?  If  not,  bow 
can  the  constitutional  power  of  the  same  legislature  to  invest  its 
courts  with  authority  to  direct  the  officer  to  act,  as  well  as  to  punish 
hiicn  for  not  acting,  be  denied  ? 

The  argument  of  the  postmaster  general,  and  of  the  attorney  ge- 
neral, assumes  that  the  post  office  department  is  an  essential  part  df 
the  executive  department  of  the  government;,  and  from  this  position 
infers  the  want  of  the  jurisdiction  claimed.  The  assumption  hu 
been  ehown  to  be  inaccurate:  but  even  if  true,  it  is  not  easy  to  per- 
ceive the  connection  between  the  premises  and  the  conclusion. 

We  are  referred  to  the  debates  in  the  convention,  to  show  the 
anxiety  of  that  body  to  preserve  separate  and  distinct  the  three  great 
departments.  I  will,  in  return,  refer  to  the  47th  and  to  the  succeed- 
ing numbers  of  the  Federalist,  for  a  correct  exposition  of  this  miuciiii 
of  political  philosophy,  and  its  practical  adoption  in  our  eonstitotion. 

Starting  from  this  basis,  the  constitution  is  appealed  to;  and  by  the 
aid  of  some  interpolation  and  some  extravagant  interpretation,  we  ar# 
told  substantially,  if  not  in  terms: 

1.  That  the  clause  in  the  constitution  which  provides  that  the 
executive  power  shall  be  vested  in  the  President,  actually  confers 
upon  him  all  that  power  which,  in  any  age  of  the  world  and  under, 
any  form  of  government,  has  been  vested  in  the  chief  executive 
functionary;  whether  king  or  czar,  emperor  or  dictator. 

2.  That  the  clause  which  imposes  upon  the  executive  the  duty  of 
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seeing  that  the  laws  are  faithfuRy  executed,  contains  another  larg^ 
grant  of  powen 

3.  That,  as  a  means  to  the  performance  of  this  duty,  he  is  invested 
with  the  power  of  appointment  to*  and  removal  from  office 

4.  That  the  power  of  appointment  aocl  removiil  carries  with,  it  the 
pow^r  to  direct,  instruct^and  control  every  o£Bcer  over  whom  it  may 
b^  Exercised j^s  to  the  manner  in  which  he  shall  perform  the  duties 
of  his  oftce. 

My  observations  upon  these,  points  shall  be  few,  and  brief. 

The  first  proposition  was;  perhaps,  for  the  first  time  distincdy  ^- 
vahced  by  General  Hamilton,  in  his  Letters  of  Pacificus,  No.  1,  p. 
535.  A  great  and  revered  authority,  but  subject  to  occasional  error. 
It  was  folly  answered  by  Mr.  Madison  in  the  Letters  of  Helvidius,  p. 
594,  &c.,  and  has  since  remained  dormant  .The  second  is  now  for 
the  first  tim& broadly  asserted.  Its  dangerous  tendencies — its  hos- 
tility to  every  principle  of  our  institutions,  cannot  be  exaggerated. 
The  true  signification  of  this  part  p{  the  constitution,  I  take  to  be 
simply  this,  that  the  President  is  authorized'  to  employ  those  powers 
which  are  expressly  entrusted  to  him  to  execute  those  laws  which 
•  he  b  em{>owered  to  administer;  or^  in  the  language. of  the  late  Chief 
Justice,  he  is  at  liberty  to  employ  any  means  which  the  institution 
and  laws  place  under  his  control.  2  Brpckenb.  lOt. 

The  third  proposition  is  a  palpable  and  unwarrantable  interpola- 
tion ojT  the  constitution.  The  fout^h,  if  the  power  claimed  is  derived 
from  the  power  of  appointment,  would  mak^  the  judges  dependent 
upon  executive  dictation;  if  from  that  power  and  that  of  removal, 
eonjointly,  would  make  it  the  true  theory  of  theEnglish  constitution, 
that  the  king  might  instruct,  direct,  and  control  the  lord  chancellor 
ia  the  performance  of  his  judicial  duties.  It  would  make  him  tlie 
keeper  of  the  chancellor's,  conscience. 

The  right  to  command,  direct  and  control,  involves  the  correlative 
duty  of  obedience.  No  officer  can  be  criminally  or  civilly  punished 
for  obedience  to  the  lawful  command  of  a  superior,  which  he  is  bound 
to  obey.  This  doctrine,  then,  asserts  the  entire  irresponsibility  of 
all  officers,  except  to  this  one  superior. 

One  of  the  practical  inferences  from  these  premises  is,  that  the 
judiciary  department  cannot  execute  its  oWn  judgments;  a  proposition 
distinctly  avowed  by  the  postmaster  general  in  his  return,  p.  127- 
8^9,  and  asserted,  in  terms,  equally  distinct,  by  the  attorney  geneM, 
in  p.  152. 
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^The  attorney  general  presses  this  argument  still  further,  and,  from 
the  absolute  inability  of  the  courts  to  execute  their  judgment  in^e 
case  of  a  pereinptory  mandamus,/^  without  the  consent  of  the  execu- 
tiye  department,"  considers  the  inference  as  clear,  that  no  court,  has 
the  capacity  "  to  issue  such  a  writ"  How  obvious  is  the  inference, 
if  this  be  correct,  that  the  courts  can  issue  no  proces^s,  and  exercise 
no  jurisdiction  of  any  description.  If  this  process,  to  use  the  ex- 
pression of  the  postmaster  general,  may  be  "  struck  dead"  in  the 
hands  of  the  marshal,  by  dismissing  him  from  office;  may  not  every 
capias,  and  summons,  and  subpoena,  and  attachment?  The  law,  how- 
ever, has  provided,  that  in  case  of  removal  from  office  the  marshal 
may,  nevertheless,  proceed  to  execute  the  process  then  in  hia.hatids. 

While  adverting  in  this  argument,  to  questions  rather  of  political 
than  of  legal  science,  it  is  somewhat  surprising  that  these  learned 
gentlemen  have  overlooked  one  pepuliarly  important  in  the  consider 
ration  of  this  subject.  A  maxim  fully  embodied  in  our  institutions, 
recognised  by  every  commentator  on.  the  con  litution,  whether 
judicial  or  political.  This  Court  has,  upon  more  than  one  occasion, 
laid  down  the  position,  that  the  judicial  power  of  every  well  orga- 
nized government  must  be  co-extensive  with  the  legislative  and 
executive  authority.  Cohens  v.  Virginia,  6  Wheat  354,  382,  384; 
Osborn  v.  Bank  of  United  States,  9  Wheat  818. 

The  true  and  sound  constitutional  doctrine  upon  this  subject  is, 
that  whenever  the  legislature  may  constitutionally  create  lan  office, 
and  prescribe  its  duties  and  its  powers;  they  may  make  the  incum- 
bent responsible  to  the' judiciarylSpri-  the  faithful  performance  of  those 
duties. 

When  the  legislature  may  rightfully  command  an  act  to  be  done 
by  a  public  .officer,  they  may  confer  upon  the  judiciary  the  power  to 
enforce  its  performance,  or  to  pur.ish  its  omission.  In  fact,  the  judi- 
cial power  is  never  exercised  except  for  the  purpose  of  giving  effect 
to  the  will  of  the  legislature.     9  Wheat  866. 

If, 'then,  there  be  any  limitation  to,  or  any  exception  from  this 
general  rule,  or  the  cothprehensive  language  of  the  constitution  in 
conferring  the  judicial  power,  let  it  be  shown  in  the  instrument 
itself.  Such  is  the  doctrine  of  this  Court  in  Cohens  v.  yirginia,,6 
Wheat  378;  and  in  Rhode  Island  v.  Massachusetts,  at  this  term.  If 
there  be  any  exception  embracing  this  party,  excluding  him  from  the 
jurisdiction  of  the  court,  let  it  be  shown.  If  he  is  entitled  to  any 
exemption,  let  him  exhibit  his  right 
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In  examining  the  constitution  for  any  such  ^cemption)  we  are 
naturally  led  to  that  part  of  this  instruoient  which  defines  and  'pre- 
scribes the  extent  of  the' judicial  power,  and  to  that  which  creates 
the  executive  depa^ment  In  neither  can  it  be  discovered.  On 
the  cpntrary,  the  constitution,  at  least  by  powerful  impilicaiio&y 
recognises  the  executive  officers  as  subject  personally  to  the  judicial 
power. 

So  far  as  the  ground  upon  which  thi»  exemption  is  claimed  has 
been  presented,  it  seems  to  be  derived  from  the  official  character  of 
the  party  called  upon  to  perform  the  duty  enjoined,  and  from,  the 
character  of  thp  act  which  he  is  required  to  execute,  <  This  is  not, 
however,  to  be  found  in  any  provision  of  the  constitution,  or  in  the 
genius  of  our  government 

That  executive  officers,  as  such,  are  amienable  to  courts  of  justice 
for  their  official  acts,  would  almost  seem  too  plain  for  argument 
Such  has  ever  been  the  law  in  England.  In  that  country,  exenip- 
tion  from  legal  process  is  confined  exclusively  to 'the  mfonarch,  and 
certain  portions  of  the  royal  family.  Yet  anciently,  when 'writs 
were  ip  general  mandatory  to  the  fmrty,  the  kingmight  be  sued  as 
a  private  party,  the  form  beiqg  Praecipe  Henrico,  Regi  Anglise,  5 
Bao;  Abr.  571;  Gwil.  Edit  Prerog.  E.  7;  43  E.  3.2ft.  To  the  extent 
to  which  it  existed  in  England  al  any  time,  it  was  a  privilege^  part 
of  the  royal  prerogative,  purely  personal  and  incommunicable.  Ano- 
ther branch  of  the  same  prerogative  existed,  under  which  the  king 
granted  writs  of  protection  to  such  of  his  strbjiBcts  as  'he  might  have 
occasion  to  employ  in  the  public  service,  exempting  them  from 
arrest  Com.  Dig.'  Prerog.  D^  78,  79,  80,  81,  82.  This  was  personal 
and  temporary.  With  these  exceptions,  wholly  inapplicable  to  the 
present  times  and  to  our  institutions,  no  siich  principles  as  the  post- 
mi^r  general  invokes  ever  existed  in  England;  and  since  the 
revolution  in  1688,  it  is  believed  no  writ  of  protection  has  been 
issued. 

.  Frequently  before,  and  uniformly  since  that  great  event  in  English 
history,  jurisdiction  has  been  exercised  by  the  various  courts  oC 
.  England  over  the  highest  dignitaries  of  the  realm,  in  relation  to 
their  official  acts,  through  the  instrumentality  of  -such  writs  as  were 
adapted  to  the  particular  cases  that  occurrod,  without  distinction. 
Offices  are  forfeitable  for  malfeasance,  an  for  npnfeasance;  and 
this  forfeiture  enforced  by  a  criminal  proa  tion.  In  8  Salt  625, 
will  be  found  a  short  note  of  lord  Bellambnt's  case,  who  was  proae^ 
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cuted  for  an  official  act  as  governor  of  the  then  province  of  New 
York.  In  Mostyn  v.  Fabrigas,  Cowp.  161,  11  Harg.  St  Tr.  162, 
Lord  Mansfield  held,  that  an  action  might  be  sustained  by  a  native 
of  Minorca;  emphatically,  as  he  says,  against  the  governor  of  that 
island  for  an  act  of  official  misconduct  In  this  country,  such  cases 
are  numerous.  Hoyt  v.  Gelston  is  familiar  to  this  Court  Livings- 
ton V.  Jefferson,  was  a  Case  in  which  the  defendant  was  sued  for  an 
act  done  by  him  as  President  of  the  United  States.  1  Brock.  SOS. 
The  recent  cases  of  Tracy  v.  Swartwout,  10  Petefs,  80,  and  Elliott 
V.  Swartwout,  10  Peters,  137,  are  also  cases  of  this  description. 

Such  jurisdiction  is  in  terms  recognised  by  the  constitution  fti. 
the  clause  relating  to  impeachment,  and  is  distinctly  admitted  in 
various  acts  of  congress.  It  is  not  necessary  here  to  advert  to  more 
than  one  or  two  instances.  The  post-office  act  of  1792  has  been  al- 
ready cited;  but  the  act  of  Feb.  4,  1815,  (4  L.  U.  S.  786,)  in  some 
of  its  provisions,  recognises  the  amenability  of  the  public  officers  of 
the  United  States,  whether  civil  or  military,  to  the  judicial  tribunals, 
even  of  the  states,  for  their  official  acts. 

To  a  certain  extent,  this  responsibility,  is  conceded  in  the  return 
on  record,  p.  151.  This  concession  is  a  virtual  surrender  of  the  en- 
tire case;  unle8|s  the  postmaster  general,  while  acknowledging  his 
general  responsibility,  shall  insist  upon  and  sustain  a  special  exemp- 
tion from  this  particular  process.  He.  admits  that  the  court  possesses 
the  power  to  punish  him  if  he  does  wrong,,  but  denies  that  they  can 
CQmpel  him  to  do  right  A  capias  will  lie  notwithstanding  his  high 
office:  this  power  may  be  constitutionally  vested  in  the  courts.  A 
habeas  corpus  will  lie,  if  a  citizen  is  wrongfully  imprisoned  by  the 
highest  dignitary ;  and  an  action  be  sustained  for  the  illegal  arrest 
Damages  may  be  recovered  for  an  illegal  act,  or  an  injunction  issue  to 
restrain  it  This  particular  remedy  by  injunction  is  given  by  express 
8tatate,.in  certain  cases  in  which  the  United  Stales  is  a  party.  Act  of 
May  15,  1830;.  3  Story,  1791 :  and  its  validity  recognised  by  this 
Court  in  United  States  v.  Nourse,  6  Peters,  470;  and  impliedly  in 
Cathcart  v.  Robinson,  5  'Peters,  264;  in  Armstrong  v.  United  States, 
1  Peters'  C.  C.  R.  46;  9  Wheat,  842,  843,  145;  1  Baldw.  214,  215. 

If  all  or  either  of  these  writ^  may  issue,  why  not  a  mandamus? 
So  far  as  authority  goes,  we  have  the  legislative  opinion  on  the  ques- 
tion in  the  judiciary  act  of  1789,  expressly  conferring  this  power 
upon  this  Court;  and  the  force  of  this. authority  is  not  weakened  by 
the  circumstance  that  the  unconstitutionality  of  that  provision  was 
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subsequently  decided.  Marbury  y.  Madison,  1  Cranch,  137,  contains 
the  deliberate  opinion  of  this  Court  on  the  ver^  point;  and  although 
the  authority  of  that  decision  has  been  questioned  by  Mr.  Jefferson, 
in  his  private  correspondence;  yet  before  a  legal  tribunal  little 
iHreight  can  or  ought  to  be  attached  to  his  opinion. 

The  full  authority  .of  that  case  has  been  recognised  by  all  the  dis- 
tinguished commentators;  by  Dane,  Story,  and  Kent;  by  this  Court, 
in  M'Intire  v.  Wood,?  Cranch,  504;  M^Cluny  v.  Silliman,  6  Wheat 
598;  and  in  Ex  parte  Crane,  5  Peters  I^.'  Jn  no  one  judicial  deci- 
sion; in  the  elementary  treatise'  of  no  jurist;  is  the  authority  Qf  that 
case  upon  this  point  impugned  or  questioned.. 

But  the  attorney  general  supposes  that  this  process  is  applicable 
only  to  inferior  magistrates;  that  it  grows  out  of  a  general  supervi- 
sory jurisdiction;  and  he  finds  no  instance  in  England  of  its  being  dii- 
rected  to  any  officer  of  the  executive  department  The  circuit  court, 
in  its  opinion,  while  partially  falling  into  the  same  error  of  fact,  yet 
distincdy  avoids  the  erroneous  inference  of  the  attorney  general. 

This  is,  however,  a  clear  mistake;  and  it  is  matter  of  great  and  just 
surprise,  that  it  should  have  been  committed.  It  would  not,  how- 
ever, be  very  material  if  no  direct  precedent  could  be  produced;  for 
to  employ  the  language  used  in  10  Mod.  49,  54,  if  there  be  no  pre- 
cedent in  which  the  writ  has  been  issued  in  such  a  x»se,  it  is  be- 
cause no  such  case  has  ever  before  been  presented  to  a  judicial  tri- 
bunal,.and  no  precedent  can  be  found  ip  which  it  has  been  denied. 
But  the  precedent  and  authorities  in  favour  of  this,  and  analogous 
proceedings,  are  numerous,  both  in  ancient  and  modern  days. 

Neville's  case, .  Plowd.  d82,  was,  in  all  its  essential  features  a 
mandamus  to  the.  officers  of  the  exchequer,  commanding  them  to  pa3r 
a  certain  sum  of  money  out  of  the  royal  treasure.  Wroth's  case, 
Plowd.  458,  was  another  ease  of  the  same  character.  The  validity, 
of  such  writ  is  expressly  recpgnised  in  F.  N.  B.,  Hale's  edit  121,  F. 
Writs  of  mandamus  anciently  lay  to  the  escheator,  5  Bac.  Abr.  258; 
Dyer,  209,  248.  The  whole  proceeding  in  enforcing  payment  of 
debts  due  by  the  sovereign  to  the  subject^  is  exhibited  in  the  Banker's 
case,  14  How.  St  T.  1;  which  is  one  of  the  most  remarkable  and 
interesting  cases,  as  well  judicially  as  politically,  to  be  found  in 
English  history.  In  Vernon  v.  Blackerly,  Barnard,  377,  399,  it  was 
considered  by  the  c'hancellor  as  the  proper  remedy.  In  Rankin  v. 
Huskisson,  in  1830,  4  Simon,  13;  and  in  Ellis  v.  Lord  Grey,  in 
1933,  6  Simon,  214;  the  analogous  process  of  injunction  was  award- 
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ed  to  the  highest  pubjie  functionaries  in  .Great  Biitain,  conunftnding 
them  i;o  do  what  the  plaintiff  in  error  contends-  no  -court  can  do. 
And  itt  Tlie;Eing  V;  The  Lords  Commissioaers^  of  the  Treasurj/in 
183$,  the  whole  court  of  king's  bench  concuttidg,  a  mandamus  was 
awarded  to  those  high  officers,  commanding  them  to  do  what  this 
party  is  required  to  do. 

Is  the  American  citizen  1^  favoured  by  law  than  a  British  Sub- 
ject? Are  the  officers  of  {his  government  clothed  with  loftier  powers, 
and  do  they  possess  higher  attributes  than  tho^  ^ith  which  the 
prime  minister  of  the  British  crown,  and  his  immediate  associate.^ 
are  invested. 

Is  tj|iere  any  thing  in.  the  character  of  our  institutions  whi^  can 
create  a  difference?  Such  is  not  the  doctrine  in  the  gr<eat  state  of 
New  York;  It)  Wendall,  ^6,  in  the  case  of  a  mandai^ius  tb'the  canal 
commissioners,  charged  with  .the  interest  and  management  of  the 
great  works  of  internal  improvement  In  Pennsylv^niir,  the  same 
law  prevails,  3  Watts,  517:  in,  Kentucky,  Craig  v.  Register  of  the 
Land  Office,  1  Bibb.  310;  Hardin  v.  Register,  &c.,  1' Lit  Sel.  Ca., 
28;  Commonwealth  v.  Clark,  I  Bibb.  531;  Divine  v.  Harvey,  7- 
Monroe,  443:  In  Ohio,  Ex  parte  Feniier,  5  Ham.  542 ;^an4,<l  Ohio 
Rep.  447;  and  the  only  case  cited  as.  contravening  our  g|^ouhd,  1 
Cooke,  214,  is  a  decisive  authority  to  show  that  such  also  Is  the  law 
©rTennessee. 

But,^after  the  extensive  and  recent  precedents  set  by  this  Courtis 
it  possible  furthier  to  question  the  constitutional  power  of.  congress 
over  this  subject?  What  are  the  c&ses  of  U.  States  v.  Arredonda,  6 
Peters,  763;  U.  States  v.  Huertas,  9  Peters,  172,  73;  Mitchel  v.  U. 
States,  9  Petei^,  762;  Soulard  v.  U.  States,  10  Peters,  105;  IT.  States 
V.  Seton,  10  Peters,  311;  Mackey  v.  U.  State^^lO  Peters,.^2;  SiB- 
bald  V.  U«  States,  10  Peters, '313?  Each  and  every  of  these  ca^ 
recognises  the  authority  o/  the  judiciary,  under  an  ^act  of  congrestf^ 
to  issue  its  mandate  to  a  ministprial  officer  comniaadiiig  the  p^- 
formance  of  a  ministerial  act 

3.  Thb  only  remaining  question  for  discussion  is,  has  congress,  in 
this  particular  instance,  authorized  the  issuing  of  this  writ,  and  eier^ 
dsed  itff  constitutional  power? 

•  To  determine  this  question,  reference  must  be  had  to  the  Hvi^  or- 
ganizing the  circuit  cpurt  of  this  dijstrict  The  act  of  27th  February, 
1801,  Davis's  Laws,  123,  contains  three  sections  bearing  upon  this, 
point  of  inquiry.  The  fir^t  section  provides,  that  the  laws  of  the 
Vol.  XII.— 4  D 
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state  of  Maryland^  as  they  now  exist,  shall  be  and  continue  in  ibrce, 
in  that  p^art  of  the  said  district  which  was  ceded  hy  that  state  to  the 
United  States^and  by  them  accepted.  The  third  section  prorides, 
that  there  shall  be  a  court,  which  shall  be  called  the  circuit,  court, 
&c.  And  the-  said  cotirt,  anH  the  judges  thereof,  shall  have  all  the 
powei^s  by  law  vested  in  the  circuit  court?,  and  the  judges  of  the 
circuit  courts  of  the  United  States.  The  fifth  section  provides  that 
said  court  shall  have  cognizance  of  all  cases  in, law  or  equity  between 
parties,  both  or  either  of  which  shall  be  resident,  or  be  found  within 
said  district.  The  words  of  the  clause  conferring  jurisdiction,  will 
be  found  as  comprehensive  as  those  employ^  in  the  constitution;  and 
if  I  have  been  successful,  in  showing  that  congress  may  confer  such 
authority,  the  fifth  section  shows  that,  it  has  been,  in  fact,  granted. 

There  are  no  words  of  eSLemption  or  limitation  which  can  apply 
to  the  case  at  bar. 

The.  attorney  gieneral  argues,,  1.  That  the  decisions  of  this  Court, 
,in  M^tntire  v.  Wood,  7  Cranch,  504,  and  in  M^Qlutiy  v.  Silliman,  6 
Wheat  598,  show,  that  beyoqd  the  District  of  Columbia,  the  courts 
of  the  United  States  can  exercise,  no  such  jurisdiction.  '  2.  That  the 
circuit  court  erred  in  supposing  that  the  provisions  of  th^  act  of  27th 
Febniary,  ISOl,  extend  the  "powers  of  the  circuit  court  in  this  dis- 
trict, beyond  those  of  the  other  circuit  courts. 

After  qjuoting  the  language  of  the  judicial  act  of  1789,  in  relation 
to  circuit  courts  id  general,  he  institutes  a  comparison  between  that 
and  .the  act  of  February,  1801>and  insists  that  there  exists  no  sub- 
stantial difiei^nce  between  them;  and  that  the  inferences  deduced 
from  th^  language  of  this  Court,  in  M^Intire  v.' Wood,  are  not  only 
erroneous,  but  that  they  have  been  repudiated  in  M^Clj^ny  v«  Silli- 
man. 

1.  The  case  of.  M'lntird  v.  Wood,  came  before  this  Court  on  a 
certificate  of  a  division  of  opinion  from  the  circuit  court  of  Ohio;  and 
it  was  decided  that  the  circuit  court  had  no  jurisdiction  to  isaue  a 
matidamus  to  the  register  of  the  land  office.  That  decision  rested 
upon  the  provisions  of  the  eleventh  section  of  the  a^t  of  1789,  which 
was  held  ^ot  to  confer  the  jurisdiction. claimed;  but  the  Court  ex- 
pressly say,  that  had  that  section  covered  the  whole  ground  of  the 
constitution;  in  other  words,  vested  all  the  power  which  the  consti- 
tution authorized,  the  result  would  have  been  different.  Aware  that 
the  language  of  that  section  was  thus  restrained,  and  that  of  the  27th 
February,  1801,  waa  unlimited,  we  regarded  the  case  so  triumphantly 
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cited  agaioiat;  U8;a8  an  authmty  in  oar  favooc  .  In  S  Wheat  369,  t]i^ 
aame  case  under  iinother  name,  presented  the  queation -uri^ether  4 
state  cCHut  could  award  the  mandamus  desired.  In  6  Wheat  598,  it 
came  again  before  this  Court  presenting  both  questiobs.  (>n  this 
occasion,  thepase  of  M^Intire  v.  Wood  is  r^^examinedy.aiid  its  doc- 
trines 'reaffinned^and  the  very  question  now  at  bar,  was  adverted 
to  in ,  the  opinion  of  the  Court,  and  our  View  of  it  3ii8tained.  This  is 
%gain  cdfifirmed  by  t^ie- subsequent  langi^age  of  the  Coui^  where  it  is 
observed  :--^^Bul  when,  in  the  case  of  Marbury  ▼•  Madison,  and  that 
of  M^Intire  v.  Wood,  tl^s  Court  decided  against  the  exercise  of  that 
power,  the  idea'  never  presented  itself  to  any  one,  that  it  w/ks.  not 
within  the  scope  of  the  judiciid  powei^  of  the  United  States^'althougb 
not  vested  by  law  in  the  courts  ^f  the  general  governmciht  • ' 

•8.,  There  is, in  our  judgment,  a  .broad  and  etoential  4ifierence  be- 
tween 'the  provisions  of  the  two  statutes.  Ilie  attorney  general 
brings  the  twa  enactments  into  juxtapptition,  compart,  uieir  phrtes- 
ology,  and  treats  the  t?^o  laws  afjter.die£Btshion  of  an  tjgebrailp  equi" 
tion. 

The  11th  section  of  the  judiciary  act  of  1789,  prov^ea  that /f  the 
circuit  courts  shall  have  original  cogpuzanc^  concurrent  •  with  tlie 
courts  of  the  several  states^  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity ,V  &c.  The  5th.  section  of  th^  act  of  27th  February, 
1801,  ena  ^  that  ^^  the  i|aid  «ourt  shall  have;  cognizance  of  all  ciaaes 
inlaw  and  equityi^^&6k 

It  may  6^  remarked; 

1.  .The  subject  matter  t)f  the  two  laws  is  essentially  different 
The  "object  of  the  first  law  was  to  o^*gani2e-and  create  courts  purely 
federal  in  their  character,  and  therefore  limited  both  as  to  the  sub- 
jects and  {mrties  over  which  they  might  take  cognizance;  the  object 
of  ,the  other  was  td  provide  a  tribunal  to  administer  not  only  the 
laws  of  the  United  Sbitefli,  but  the  Maryland  laW  which  was  in  tennv 
retained,  and  without  distinction  as  to  the  parties. 

2.  The  act  of  1789  w:a8  designed  to  comprehend  all  the  courts  of 
the  Union;  the  Supreme,  the  circiiit,  and  the  district  courts.  The 
first  wa^  to  be  organized;,  but  the  extent  of  its  jurisdiction,  as  con- 
ferred by  the  constitution  could  neither  be  enlarged  nor  diminished. 

'The  other  courts  were  to  be  organized,  and  between  them  was  to  be 
apportioned  and  distributed  such  portion  of  ther  residue  of  the  jud?^ 
cial  power  of  tiie  sovereigpa^  as  it  pleased  to  vest  in  them  respec- 
tively. 
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By  the  14tb  section  of  this  acti,  the  power  to  issue  n  miiiKlainus  in 
a  case  lijke  the  present,. is,  in  termS|  ^ven  to  the  Supreme  Court  In 
interpreting  the  language,  it  is  immaterial  that  this,  was  afterwards,  in 
Marbury  v.  Ma'dison,  held  to  be  unconatitptional.  Ex  parte  Crane, 
5  Peters,  208.  The  express  grant  to  the  one  court,  excludes  the  idea 
of  an  implied  grant  to  another  tribunal  to  exercise  the  same  autho- 
rity. 

3.  Another  distinction  is  striking  and  important  The  laws  of 
Maryland  are  expressly  continued  in  force;  all  the  rights  and  reme- 
dies furnished  and  sanctioned  by  those  law^arepreserved.  By  those 
laws,  a  mandamus  would  lie  to  a  public  officer  commanding  the  per- 
formance of  a  miniAerial.duty.  This  is,  to  a  certain  extent,  concede 
by  the  attorney  general,  page  148.  This  concession  is  k  virtual  Re- 
cognition of  an  essential  difference  between  the  two  courts. 

In  making  this  concessioh,  however,  he  denies  its  application  to 
officers  of  the  United  States,  because  no  such  ^vrit  could  be  address- 
ed to  them  under  the  laws  of  Maryland.  This  exception  anni- 
hilates the  admission,  because  all  officers  within  this .  district,  even 
the  lowest  officers  of  a  corporation,  derive  their  authority  from  acts 
of  con^>ess. 

The  distinction  attempted  to  be  drawn  is  fallacious.  If  the  courts 
of  Maryland  po9sessed  the  jurisdiction  over  an  officer  of, that  com- 
monwealth, the  transfer  of  sovereignty  would  not  vest  the  same 
power  in  the  courts  of  the  district  If  the'power  over  the  Mary- 
land officers  terminated  by  the  cession,  and  (hat  oyer  officers  deriving 
their  existence  fron^  congress  did  not  arise;  the  courts  of  the  district 
do  not  succeed,  to  the- powers  of  the  Maryland  courts:  noi  do  the 
citizens  of  the  district  preserve  tt\ose  rights^  apd  retain  the  same 
remedies  to  which  they  were  entitled  befpre  the  cession, 

The  effect  of  a  cession  of  sovereignty  is  misapprehended.  The 
same  laws  are  preserved,  the  same  rights  continued,  add  ther^  exist 
the  same  remediei^  for  enforcing  Ihem.  Therelation^  between  the 
subject  .and  the  sovereign  are  the  same;  the  parties  between  whom 
these  relatioqs  subsist  are  different 

This4ulmits  of  various  illustrations.  An  inhabitant  of  Florida,  be- 
fore the  acquisition  of  that  territory  by  the  United  States,  owed  id- 
legiance  to  the  king  of  Spain;  he  would  have  incurred  the  guilt  and 
punishment  of  treason,  had  he  borne  arms  under  the  'United  States 
against  Spain.  Since  the  cession  he  owes  the  same  allegiance  to  his 
new  sovereign,  and  would  incur  the  same  penalty  were  he  to  aid 
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Spain  against  the  United  States.   The  law  is  unchanged,  but  the  par- 
ties are  changed. 

So  take  the  history  of  the  mandamus,  as  given  by  the  attorney 
.general in  his  opinion.  The  colpnfd:  courts  did  ,not  succeed  to  the 
jurisdiction  over  the  same  oflScers  as  the.king^s  bench  possessed, 
nor  do  the  state  courts.  Qur  courts  exercise  a  jurisdiction  analogous 
to  that  of  the  king's  bench,  and  issue  a  mandamus  in  analogous  cases, 
to  persons  holding  analogous  relations.     This  is  our  argument 

3.  The  11th  section  of  the  judiciary  act,  confers  upon  the  circuit 
courts  ho  other  jurisdiction  than  such  as  may  be  issued  concurrently 
by.  the  state  courts.  The  design  and  policy  of  this  provision,  and 
the  true  meaning  of  this  enactment  may  be  found  in  1  Kent,  395^ 
&C.;  3  Story  .on  Const.  619,  &c.  As  no  jurisdiction  was  or  could  be 
conferred  by  congress  on  the  state  courts,  the  reference  to  them  was . 
'merely  to  furnish  a  standard  by  which  to  measure  that  of  the  circuit 
courts  held  wijthin  their  territory. 

It  ia  then  a  fatal  objection  to  the  jgrisdiction  of  a  circuit  court  un- 
'  der  the  act  of  1789,  that  a  state  court  could  not  take  cognizance  of 
the  case.  That  jurisdiction  is  still  further  limited,  by  being  restrict* 
6dto  particular  persons.  No  such  limitations  are  found  in  the  act 
of  1801.  Upon  this  Court  is  conferred  general  jurisdiction  over  all 
cases  in  law  and  equity!  Until  a  special  act  of  congresi^  conferred 
the  jurisdiction,  the  postmaster  general  could  not  sue  in  the  other 
circuit  courts;  they  had  no  jurisdiction  over  cases  arising  under  the 
patent  laws  or  qopyright  laws,  as  such.  But  over  all  these  cases  the 
circuit  court  of  this  district  always  possessed  and  exercised,  jurisdic- 
tion. 

The  circuit  courts,  under  the  act  of  1789,  could  not  entertain  ju 
risdiction  of  cases  merely  on,  account  of  their  character  or  origin; 
they  could  not  issue  writs  of  mandamus  or  quo  warranto  to  operate 
upon  officers  or  courts  of  the  Union,  because  over  such  cases  the 
state  courts  had  no  concurrent  jurisdiction.  The  circuit  court  of 
this  district  has  from  its  origin  exercised  this'^  jurisdiction. 

4.  It  is  said  that,  in  the  circuit  court  a  difference  existed  between 
the  counsel  and  the  court,  is  to  the  grounds  upon  which  this  juris- 
diction was  claimed.  To  a  certain  extent  there  was  some  difference. 
Independently  of  the  grounds  that  have  been  mentioned^  I  asserted 
it  as  derivable  from  the  3d  section  of  the  act,  which  confers  upon 
the  Court  all  the  powers. vested  by  law  in  the  other  cih^uit  courts. 
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The  only  jaw  then  in  existence  referring  to  them^  was  the  act  of 
13th'  February 9  1801,  which  was  afterwards  repealed.. 

Jt  was  intimated  by  the  court,  that  it  derived  its  powers  from  the 
3d,  and  iti^  jurisdiction  from  the  5th  sections.  Strictly  speaking, 
powers  are  not  jurisdiction;  the«former  are  the  mesons  by  which  the 
latter  is  exercised.  But  in  ordinary  parlance,  they  are  often  em- 
ployed indiscriminately;  and Jn  all  cases,  the  one  implies  the  other. 
Wherever  jurisdiction  is  conferred,  power  to  exercise  it  is  implied; 
wherever  power  is  granted,  it  is  for  the  purpose  of  ekercising  juris- 
diction. The  word  power  is  that  which  is  alone  employed  in  the 
constitution;  and  in  the  acts  of  1789  and  1801,  cognizance  is  used 
aA  an  equipollent  expression. 

It  is  not  very,  important  to  which  section  we>  especially  refer.  If 
this  be  a  case  in  laW  or  equity,  and  either  of  the  parties  has  been 
found  here;  it  is  a  case  over  which  the  jurisdiction  of  the  circuit 
court  rightfully  extends.  If  it  be  not^^a  case,"  what  is  it  that  is  the 
subject  of  discussion.  It  is  the  claim  of  a  legal  right,  pursued  in 
court  by  an  appropriate  legal  process.  Should  .any  doubt  exist  as  to 
the  true  construction  of  the  act  of  27th  February,  it  should  operate 
in  favour  of  the  jurisdiction;  for  if  this  Court  was  right  in  Martin  - 
V.  Hunter,  1  Wheat  3dd-30,  in  asserting  that  it  was.  an  imperative 
duty  in  qongrCss  to  vest  in  some  tribunal  or  another  all  the  judicial 
power  of  the  Union;  no  implication  can  be  admitted  to  exclude  any 
class  of  cases^  where  the  words  of  the  statute  are  sufficiently  compre% 
hensive  to  embrace  it 

Mr.  Butler,  attorney  general,  in  reply : 

It  has  been  correctly  said,  by  the  learned  counsel  for  the  defend- 
ants in  error,  that  all  the  fisicts  alleged  in  the  petition  are  admitted  in 
the  return.  On  the  relators^  own  showing,  it  was  believed  that  the 
mandamus  could  not  legally  be  issued:  the  retiirn,  therefore,  s^t  up 
no  traversable  matter  of  fact;  but  merely  state^d  objections,  in  point 
of  law,  to  the  relators'  application..  It  was  substantially  a  demurrer 
to  the  petition.  The  authority  and  duty  of  the  court  to  issue  the 
writ  on  the  case  stated  by  the  relators,  werey  therefore,  the  only 
questions  in  the  court  below;  they  are  the  only  questions  here. 
They  are  purely  questions  of  law;  and  they  neither  require,  nor 
authorize,  any  investigation  of  the  merits  of  the  original  controversy. 
And  yet  the  learned  counsel  have  felt  theniselv^  at  liberty  tQ  in- 
dulge in  reiterated  and  'unsparing  censures  ol' the  plaintiff  in  erroiH 
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not  bnly  irrelevant  to  the  points  to  be  decided,  but  founded  on  mat- 
ters, in  some  cases  not  contained  in  the  record,  and  in  others,  direct- 
ly repugnant  to  it 

For  example:  The  oflBcial  action  of  the  plaintiff  in  error  in  sus- 
pending the  extra  allowances  made  to  the  relators,  by  his  predeces- 
sor, has  been  denounced  as  downright  usurpation;  illegal  in  itself,- 
and  cruelly  oppressive:  With  how  much  justice,  let  the  very  words 
of  the  relators  tell  us.  In  their  first  petition  to  congress,  after 
stating  the  extra  allowances  made  to  them,  they  go  on  to  say; 
^^that  their  account  being  unsettled  in  the  books  of  the  depart- 
ment, when  the  present  postmaster  general  came  into  office,  he 
considered  hioiself  bound,  in  the  adjustment  of  their  accounts,  to 
reject  any  credits  for  the  allowances  thus  made  to  them,  for  this 
extra  duty.  In  his  construction  of  the  post  office  laws,  he  afso  felt 
himself  without  any  legal  authority  to  adjust  the  claims,  and  make 
any  compensation  for  these  services;  and  further,  considering  that 
tl^ere  had  been  no  legal  sanction  for  the  allowances  thus  made  to 
your  memorialists,  he  felt  bound,  by  his  duty,  to  stop  the  regular 
contract  pay  of  your  memorialists,  till  the  sums  they  had  thus  re- 
ceived from  the  department,  (and  which  he  considered  as  oyer  pay- 
ments,) were  refuhdcd  to  the  government  Those  views,  thus 
entertained  by  the  postmaster  general,  of  the  post  office  laws,  and 
of  the  powers  and  duties  of  that  department,  were,  at  the  request  of 
your  memorialists,  submitted  to  the  decision  of  the  attorney  general 
of  the  United  States.  They  refer  to  his  opinion,  accompanying  this 
meftiorial,  by  which  it  appears,  that  he  concurs  in  his  view  of  these 
legal  questions  with  the  postmaster  general :  so  that  no  other  remedy 
is  left  to  your  memorialists,  in  a  case,  as  they  conceive,  of  very 
peculiar  hardships,  except  that. which  is  intimated  in  a  passage  of 
the  attorney  general's  opinion,  and  expressed  in  reference  to  this 
and  similar  claims,  in  the  conclusion  of  the  postmaster,  general's 
report  to  your  honourable  body."  The  remedy  referred^ to  was  an 
appeal  to  congress,  to  whose  favourable  consideration  the  case  was 
recommended  by. both  those  officers.  Th6  injustice  of  the  com- 
plaints on  this  head  is  still  further  aggravated,  by  the  fact,  forming 
part  of  our  public  history,  that  the  allowances  in  question,  and  others 
of  the  like  nature,  had  been  the  subject  of  investigation  by  congress; 
and  however  ancient  the  practice,  or  innocent  the  motives,  in  which 
they  originated,  had  been  conceded  on  all  hands,  to  be  wholly 
illegal..   This  entirely  distinguished  the  case  from  that  of  Fille- 
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brown/ T/Petera,  46,  ci^d  by  the  other  side:  where  it  was  held 
by  this  Court,  that  the  secretary  of  the  navy  had  legal  power  to 
make  the  allowances  then  in' question.  Under  these  circiimstanceSy 
the  accounts  of  the  relators  being  unsettled^and  liie  allowances  iiot 
actually  paid,  the  plaintiff  in  error  might  well  think  it  his  duty  to 
confine  the  credits  of  the  relators  to  subh  iteins  as  were  authorised 
by  law;  and  to  refer  any  claims  not  so  authorized  to  the  decision  of 
.congress.'  On  the  case  stated  by  him  to  the  attorney  general,  his 
course  was  sustained  by  that  o£Bcer;  and. the  relatcM's  in  their  appli- 
cation to  congress,  did  not  attempt  to  qiielttion  either  the  legality^-o 
his  conduct,  or  the  )iprightness  of  his  motives. 

Equally  groundless  and  repugnant  to  tiie  record  were  the  asser- 
tions, that  the  plaintiff  inerrdr  had  set  at. defiance  the  act  of  Con- 
gress, and  the  authority  o^  the  solicitor:,  had  treated  with  contempt 
the  opinion  of  the  attorney  general,  on-  the  construction  of  the  law; 
or  had  ever  given  out  the  mons\roi!ls  pretension,  that  the  relators 
« have  no  other  remedy  than  such  as  he  may  graciously  please  to 
extend,  or  that  may  be  found  in.  the  power  of  the  executive Ix)  re« 
move  him  from  office,'^  &c.  &c. 

It  appears  by  the  record,  that  the  suspended  allowancet  amounted 
to  one  hundred  and  twenty-two  thousand  one  hun'dred  and  one  dol- 
lars and  forty-six  cents,  being  for  services  jprior  to  April,  1835.  The 
claim  for  these  allowances,  untiV  after  the  act  of  congress,  constituted 
the' whole  subject  of  controversy.  When  the  subject  came  before 
the  solicitor,  the  relators  claimed  a  large  additional  mini,  (forty  thou- 
sand six  hundred  and  twenty-five  dollars,) 'for  similar  aHowances 
after  April,  1^35,  and  until  thci  end  of  December,  in  that  year,  the 
period  when  the  contracts  expired.  It  certainly  was  not  strange 
that  the  plkintiff  in  error  should  doubt  as  to  the  intention  of  con- 
gress to  give  the  relators  this  additional  sum.  When  has  it  before 
happened  that  a  party  whose  claims  have  been  rejected  by  a  depart- 
ment, has  obtained  from  congress  a  law,  covering  not  only  the  sum 
in  dispute,  but  authorizing  a  claim  for  a  large  additiooal  amount? 
Congress,  hbw;ever,  )iave  the  power  to  pass  sgch  a  law';  and  if  they 
think  that  justice  requires  it  they  should  undoubtedly  do  so.  Thi^ 
the  solicitor  thought  they  had  done,  in  the  present' case.^  On  this 
point,  he  requested  the  opinion  of  the  attorney  general.  That  officer 
concurred  with  him.  He  thought,  with  the  solicitor,  and. still  tjii^, 
that  the  words  employed  in  the  act  gave  the  s(dieitor  authority  to' 
decide  on  claims  on  the  contracts  <lesQribed  in  the 'law,'  for  service  > 
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After  as  well  as  before  April,  1835.  The  plaintiff  m  error,  who  had 
not  been  consultefl  as  to  this  reference,  complained  of  the  manner  in 
which  it  was  made;  and  also  questioned  the  Solicitor's  right  to  call 
for  the  opinion..  In  this  latter  abjection  he  proved  to  be  correct^ 
th^  aet  of  May '29th,  1830,  which  authorizes  the  solicitor  of  the 
treasury  fo  ask  the  opinion  of  the  attorney  general,  referring  ezdu* 
sively  to  ^  suits,  proceedings,  and.  prosecutions,''  under  the  care  of 
the  solicitor,  by  virtue  of  his  general  official  duty.  This  did  not 
occur  eitlier  to  the  solicitor,  when  he  made  the  reference,  or  to  the 
attorney  general,  i/dien  he  ianswered  it;  but  was  afterwards  admitted 
by  bo^:  and  it  certainly  may  well  shield  the  plaintjff  in  error  from 
one  of  the  charges  made  against  him,  that  of  contemning  the  opinion 
bf  theiaw  officer.  And,  besides,  one  of  the  mliih  groOnds  on  which 
he  relied  was,  that  in  truth  there  was  no  contract  in  the  case;  and  if 
he  was  right  on  this  question  of  fact,  then  neither  the  opinion  nor 
the  law  sustained  the  award. 

S6  far  from  setting  congress  at  defiance,  he  expressly  declares,  in 
his  letter  to  the  President,  of  the  27th  of  December,  1836;  '^that 
inasmuch  as  congress  is  now  in  session,  the  most  appropriate  resort 
is  to  that  Jbody  for  an  explanatory  act,  which,  if  it  confirm  the  opi- 
nion of  the  solicitor,  I  will  implicitly  obey.'*  Again,  in  his  letter  to 
the  President,  of  the  31st  of  January,  1837,  after  saying  that  the 
balance  cannot  be  paid  without  further  legislation;  he  adds,  that  '^  if 
congress  thinks  proper  to  require  the  payment,  it  will  be  his  duty 
to  make  it"  The  same  willingness  promptly  to  obey  the  direction 
of  congress,  if  by  an  explanatory  act  or  joint  resolution,  they  should 
require  the  payment  of  the  balance,  is  reiterated  in  the  return  to  the 
mandamus.  It  is  true,  that  he  has  not  deferred  tb  the  report  of  a 
committee  of  the  senate,  nor  even  to  a  resolution  of  that  respectable 
body,  as  to  a  valid  and  mandatory  law.  Weaker,  and  perhaps  wiser 
men,  would  probably  have  yielded  to  an  authority  so  imposing;  but, 
whatever  may  be  thought  of  the  prudence  of  his  conduct,  his  firni- 
ness  of  purpose  should  command  our  respect;  and  with  unprejudiced 
minds,  will  go  far  to  evince  the  justice  of  his  intentions.  In  calmer 
times,  it  may  also  be  seen  that  in  insisting  on  the  concurrence  of 
both  branches  of  the  legislature,  and  especially  of  the  house  of  repre- 
sentatives, as  necessary  to  give  to  a  resolution  touching  the  public 
treasure  the  force  of  law,  he  was  really  upholding  a  very  important 
part  of  the  constitution. 

Other  instances  might  be  mentioned  of  the  like,  and  even  greater 
Vol.  XII/— 4  E       . 
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injustice  done  by  the  other  side  to  the  plaintiff  in  error.-   AH  iair 
construction  of  his  motives  had  been  denied;  he  had  been  stigma- 
tized as  the.  relentless  persecutor  of  unoffending  an0  meritorioiis 
citizens;  the  death,  (not  appearing  on  the  record,)  of  one  of  the  re- 
lators, had  even  been  imputed  to  him:  and  to  all  this  had  been  added 
the  still  graver  charge,  of  a  desire  to  break  down  the  judiciary 
establishments;  to  destroy  the  safeguards  provided  by  the  constitu- 
tion; and  to  subject  the  legislative  will  to  the  control  of  the  execu- 
tive.   In  the  argument  just  concluded,  all  the  powers  of  a  very  bril- 
liant vituperative  eloquence  had  been  put  in  requisition,  to  bring 
down  upon  hia  head  the  indignation  and  abhorrence,  which,  in  a 
land  of  liberty  and  laws,  are  justly  felt  towards  a  functionary  truly 
chargeable  with  delinquencies  so  enorhious.     That  no  part  of  this 
accusatory  matter  was  really  called  for  by  the  case,  is  obvious;  that 
much  of  it  wants  even  a  shadow  of  support,  )ias  already  been  shown; 
that  any  of  it  would  be  pressed  upon  thii  court,  was  not  to  have 
been  expected.    Thi^  hall  had  been  regarded  as  holy  ground;  and 
the  consoling  reflection  had  been  cherished,  that  within  thes    walls 
one  spot  had  been  preserved,  where  questions  of  constitutioiisl  law 
could  be  discussed,  with  calmness  of  mind,  and  liberality  of  temper; 
where  the  acts  of  a  public  servant  might  be  subjected  to  free  and 
rig(H*ous  scrutiny,  without  any  unnecessary  assault  upon  his  charac- 
ter; where,  though  his  conduct  were  proved  to  be  erroneous,  purity 
of  motive  might  be  conceded,  till  the  contrary  appeared;  where  it 
was  usually  deemed  repugnant  to  good  taste,  to  offer  as  argument,  the 
outpourings  of  excited  feeling,  or  the  creations  of  an  inflamed  imagi- 
nation; and  where  vehement  invective  and  passionate  appeals,  even 
though  facts  existed,  which  in  some  other  forum  might  justify  their 
use,  were  i*egarded  as  sounds  unmeet  for  the  judicial  ear.    That  an 
example  so  different  from  the  icourse' .which  might  have  been  hoped 
for;  an  example  so  novel  and  unpropitious,  should  have  been  set  on 
the  present  occasion;  was  not  less  a  subject  of  regret  to  him,  than  he 
was  sure  it  would  be  to  all  who  reverenced  the  dignity  of  this  Court, 
and  who  wished  to.  perpetuate  its  usefulness  and  honour;  and  he 
confidently  trusted  that  the  learned  counsel  themselves,  when  the 
effervescence  of  professional  zeal  and  exciting  debate  had  passed 
away,  would  participate  in  this  feeling. 

In  replying  to  those  parts  of  the  opposing  argument  which  be- 
longed to  the  questions  pi;esented  by  the  record,  the  attorney  gene- 
ral said  he  would  pursue  an  order  somewhat  different  from  that 
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adopted  by  the  other  side.  He  .would,  first,  look  at  the  parties  be- 
fore the  courts  and,  secondly,  at  the  particular  proceeding  which 
had  been  instituted,  its  nature  and  subject  matter,  and  the  purpose 
desired  to  be  accomplished  by  it  Under  these  two  general  heads, 
all  the  material  points  insisted  on  for  the  defendants  in  error,  would 
be  brought  under  review;  and  the  conclusion,  he  trusted,  would  be, 
that  the  court  below  had  no  jurisdiction  to  award  the  writ 

1.  The  court  below  had  not  jurisdiction  of  the  parties. 

The  idea  of  the  court  below,  and  which  has  alto  been  insisted  on 
here,  that  the  United  States  are  to  be  regarded  as  the  plaintiffs  because 
the  ancient  form  of  the  writ  has  been  used,  is  palpably  untenable.  The 
real  plaintifis  are  the  relators,  who  are  residents  of  Maryland,  and 
Pennsylvania.  The  defendant  was  proceeded  against  in  his  official 
capacity,  as  postmast^  general,  for  the  purpose  of  compelling  him 
to  do  an  act  exclusively  official.  The  postmaster  general,  as  a  public 
officer,  is  required  to  be  a  resident  of  the  District  of  Columbia,  and 
may  be  found  within  it;  but  he  is  not  so  resident  or  found,  within 
the  meaning  of  the  fifth  section  of  die  act  of  the  27tfa  of  February, 
1801.  The  words  <^  between  parties,  both  or  either  of  which  shaU 
be  resident,  or  shall  be  found  within  the  district;"  must  be  under- 
stood to  mean,  not  parties  universally,  but  all  parties  capable  of  suing 
or  being  sued,  who  may  be  resident  or  found,  &c.  Foreign  minis- 
tersy  who  are  residents  in  the  district;  being  incapable  of  being  sued 
in  the  courts  of  the  district;  are  clearly  not  within  the  words  of  the 
section.  The  postmaster  general,  or  other  head  of  a  department,  is 
equally  incapable  of  being  sued,  in  his  official  character;  because 
there  is  no  act  of  congress  conferring  such  a  ^.apacity.  Such  an  act 
is  necessary  to  efiable  the  postmaster  general  to  sue  in  his  official 
character.  Osborn  v.  Bank  United  States,  9  Wheat  825, 855, 856.-^ 
A  fqrtiori,  is  it  necessary  to  make  him  suable. 

Again:  The  United  States  are  the  real  parties  defendants;  the 
object  of  the  suit  being  to  cancel  balances  in  the  treasury  books,  and 
to  reach  public  moneys  in  the  treasury.  It  cannot  be  said  here,  as 
in  Cohens  v.  The  State  of  Virginia,  6  Wheat  407,  408,  that  the  ob- 
ject is  to  get  rid  of  a  judgment  recovered  by  the  United  States. 
The  original  object  of  the  proceeding  was  to  charge  the  United 
States.  It  is.  therefore,  in  effect,  a  suit  against  them.  Such  a  suit, 
independently  of  the  general  objection,  that  the  government  is  not 
suable,  except  when  it  chooses  to  waive  its  immunity  in  this  respect; 
could  not  be  brought  in  the  court  below,  for  an  additional  reasoa. 
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TBe  fifth  section  of  the  act  of  th^  29th  of  February,  1801,  giyes  the 
court  jurisdiction  of  all  actions  or  suita,  of  a  civil  nature,  ^  in  which 
the  United  States  shall  be  plaintifis,  or  complainants.'^  This  express, 
affirmative  provision,  necessarily  excludes  all  cognizance  of  actions 
againat  the  United  States;  even  if  they  were  otherwise  capable  of 
being  sued. 

It  is  no  atiswer  to  the  objections  under  this  head,  that  they  were 
waived  by  the  ^pearance  of  the  plaintifif  in  error,  in  the  court  be- 
low. That  appearance  was  for  the  sole  purpose  of  objecting  to  th^ 
jurisdiction;  and  as  no  plea  in  abatement  could  be  interposed,  the 
want  of  jurisdiction  was  assi^gned  in  the  return. 
,  2.  The  court  below  had  not  jurisdiction  of  the  subject  matter  of 
the  proceeding. 

The  application  was  for  a  peremptory  mandamus  to  the  postmas- 
ter general,  in  his  official  capacity.  This  officer,  it  is  now  admitted, 
is  the  head  of  one  of  the  great  executiye  departments.  The  court 
below  has  no  jurisdiction  to  award  such  a  writ,  to  such  an  officer. 
This  Court  has  decided'  that  the  ordinary  circuit  courts  have  no  such 
jurisdiction;  not  indeed  in  express  words,  but  by  decisions  which 
embrace  that  proposition,  and  much  more.  M^Intire  v.  Wood,.  7 
Cranch,  504;  and  M^Cluny  v.  Silliman,  6  Wheats  598,  decide  that 
the  ordinary  circuit  courts  cannot  issue  a  mandamus,  as  original  pro- 
cess, even  to  a  mere  ministerial  officer;  much  less  can  they  do  so  to 
an  executive  officer,  the  President,  or  the  head  of  a  department 

The  circuit  court  of  the  District  of  Columbia,  though  it  possesses 
much  jurisdiction  which  the  other  courts  have  not,  stands,  in  this 
respect,  on  the  same  g^round.  The  words  of  the  fifth  section  of  the 
act  of  February  27th,  1801,  90  far  as  regards  this  question,  are  sub- 
stantially the  same  as  those  of  the  eleventh  section  of  the  judic'ary 
act  of  September,  1789,  except  that  the  latter  includes  the  words 
**  concurrent  with  the  courts  of  the  several  states;''  which  words  are 
not  in  the  act  of  1801.  These  words,  it  is  said,  restrict  the  juris- 
diction of  the  ordinary  circuit  courts  to  those  cases  over  which  the 
state  courts  had  Jurisdiction,  in  September,  1789;  and  thereby  ex- 
clude cases  arising  ninder  the  constitution,  laws,  and  treaties  of  the 
United  States.  And  as  the  restriction  is  not  contained  in  the  Dis? 
trict  act  of  1801,  the  argument  is,  that  the  jurisdiction  of  ^he  circuit 
court  of  this  district  extends  to  all  such  cases,  provided  the  parties 
be  resident  or  found  within  the  district  Several  of  -the  objections 
to  this  doctrine,  made  in  the  opening,  have  not  been  answered  by 
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the  other  side;  and  it  is  therefore  the  less  needful  to  pursue  it  The 
reason  for  inserting  this  clause  in  the  act  of  1789,  was  to  prevent 
the  doubt  which  might  otherwise  have  arisen,  as  to  the  right  of  the 
state  courts  to  decide,  in  *suitable  cases,  questions  growing  out  of  the 
constitution,  treaties,  aAd  laws  of  the  United  States.  It  was  not  in- 
serted either  to  give  jurisdiction  to  the  state  courts,  or  to  restrict 
the  jurisdiction  of  the  circuit  courts;  but  simply  to  exclude  a  con- 
clusion. Houston  V.  Moore,  5  Wheat  '25  to  27.  For  that  purpose, 
the  clause  was  very  proper  in  the  act  of  1789;  but  for  any  purpose, 
it  would  have  been  absurd  in  the  act  of  1801,  for  there  are  no  state 
courts  in  this  district:  and  this,  no  doubt,  was  the  sole  cause  of  the 
omission. 

In  support  of  this  view,  it  is  further  said^  that  the  liubject  matter 
of  the  two  laws  is  essentially  different;  the  act  of  1789  b<Bing  de- 
signed to  organize  the  courts  of  the  United  States,  under,  the  consti- 
tution alone;  and  the  act  of  1801  to  furnish  such  additional  jurisdic- 
tion to  the  district  courts,  as  was  required  by  the  local  sovereignty 
exercised  over  the  district  *  This  change  of  circumstanced  undoubt- 
edly demanded  a  much  wider  scope  of  judicial  power;  but  this  was 
abundantly  provided  for,  by  adopting  the  laws  of  the  states;  sec.  1; 
by  extending  the  criminal  jurisdiction  of  the  circuit  court  td  all 
crimes  and  offences  committed  vrithin  the  district;  and  by  enlarging 
the  civil  jurisdiction  to  all  cases,  in  law  and  equity,  between  parties 
resident  or  found  within  the  district;  instead  of  confining,  as  is  done 
in  sec.  11,  of  the  act  of  1789,  the  criminal  jurisdiction  to  offences 
against  the  laws  of  the  United  States,  and  the  civil  to  certain  suits 
between  citizens  of  different  states,  and  other  special  cases. 
.  The  change  of  sovereignty  did  not  require  that  the  courts  of  this 
district  should  possess  a  power  denied  to  all  the  other  courts  of  the 
United  States,  to  superintend  ani  control  United  States'  ofifipers  ap- 
pointed for  the  whole  nation;  nor  can  it  be  believed  that  congress 
could  really  have  intended  to  confer  such  a  power.  It  is  said,  how-* 
ever,  that  they  have  actually  given  it,  by  continuing  in  force  the  laws 
of  Maryland;  because,  by  those  laws,  a  mandamus  would  lie  to  a 
public  officer,  commanding  the  performance  of  a  ministerial iduty,  as 
well  as  in  the  cases  of  corporations^  &c.  No  doubt,  by  virtue  of  the 
adopted  laws  of  Maryland  and  Virginia,  and  under  its  general  juris- 
diction, th^  circuit  court  of  the  district  may  rightfully  issue  the  writ 
of  mandamus,  in  all  cases  of  the  same  nature  with  those  in  which  it 
could  have  been  issued  by  the  Maryland  and  Virginia  courts,  to  any 
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officeri  tribunal,  or  corporation,  within  the  diatrict  In  Other  words, 
for  the  purposes  of  this  question  the  Maryland  side  bf  the  district  is 
the  state  of  Maryland;  and  the  circuit  court  of  thedistiict  now  holds 
the  supervisory- power  of  the  Maryland  court,  over  all  local  officers 
in  respect  to  all  matters  arising  in  the  district,  which,  from  their  na* 
ture  and  quality,  would  have  been  subject  to  the  supervision  of  the 
Maryland  courts,  had  the  cession  not  been  made.  But  the  mere  act 
of  adopting  the  Maryland  laws,  and  of  enabling  the  district  courts 
to  administer  them  as  they  were  administered  by  the  Maryland 
courts;  could  not  enaBle  the  former  to  apply  those  laws  to  o£S.cers  of 
the  United  States  appointed  for  the  whole  nation,  in  respect  to  offi- 
cial acts  affecting  the  interests  of  the  whole  nation.  To  authorize 
such  a  stretch  of  power,  there  must  be  an  express  grant  of  jurisdic- 
tion by  act  of  congress.  Until  such  a  law  shall  be  passed,  the  local 
courts,  in  this  particular,  will  stand  on  precisely  the  same  ground  as 
the  Maryland  courts  did  before  the  cession.  When  congress  sat  in 
New  York,  or  Philadelphia,  and  the  officers  of  the  federal  govern- 
ment resided  there,  they  were  not  subject  to  the  supervision,  by 
mandamus,  of  the  courts  of  either  of  the  statbs  within  whose  territory 
they  resided.  Suppose,  then,  a  cession  of  the  city  of  New  York,  or 
of  the  city  of  Philadelphia,  and  )an  adoption  of^  the  state  law;  hdw 
could  that  have  altered  the  case?  As  to  all  matters  of  local  concern, 
like  all  other  inhabitants,  they  wbuld  be  subject  to  the  adopted  law: 
but  in  their  official  capacities,  they  would  still  have  remained,  as  they 
were  before,  exclusively  subject  to  the  authority  of  the  general  go- 
vernment, acting  stricUy  as  such.  Suppose  this  district  had  never 
been  ceded  to  the  United  States,  but  the  seat  of  the  federal  govern- 
ment established  her^  and  all  the  other  circumstances  of  the  present 
case  to  have  occurred;  could  the  Maryland  court  have  interfered,  by 
mandamus?  Surely  not  How  then  can  that  court,  which  has  merely 
taken  the  place  of  the  Maryland  court,  claim,  from  that  fact  alone, 
any  greater  jurisdiction?  The  case  of  The  Columbian  Insurance 
Company  v.  Wheelwright,  7  Wheat  534,  so  much  relied  on  by  tbe 
other  side,  does  not  touch  the  point  That  was  a  private  corpora- 
tion, not  growing  out  of,  nor  at  all  connected  with  the  federal  go- 
vernment, as  such.  It  had,  indeed,  been  created  by  an  act  of  con- 
gress; but  in  this,  congress  acted  as  a  local  legislature  under  the  ces- 
sion; without  which  such  a  corporation  could  not  have  been  created 
by  the  federal  government  If  the  cession  had  not  been  made,  the 
Maryland  legislature  could  have  done  precisely  the  same  thing.    But 
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in  creating  the  post  office  department,  and  the  other  executive  de- 
partments, and  in  defining  the  duties  of  the  officers  employed  in 
them,  as  v^eM  as  in  every  other  law  concerning  them,  congress  act 
entirely  irrespective  of  the  cession.  Though  the  officers  reside  here, 
yet  had  no  cession  been  made,  every  one  of  these  laws  might  have 
been  passed.  On  the  other  hand,  if  the  district  were  yet  Subject  to 
the  government  of  Maryland,  that  government  coi^ld  not  have  inter- 
fered with  the  subjects,  or  with  any  of  the  officers  concerned  in 
them. 

It  is  very  true,  as  contended  by  the  learned  counsel,  that  the 
Maryland  laws  cannot  be  literally  enforced  here;  that  all  the  local 
officers  of  the  district  derive -their  existence  from  acts  of  congress; 
and  that  the  Maryland  law  can  only  be  applied  to  them  by  analogy: 
but  there  is  no  difficulty  in  ascertaining  the  analogy,  nor  in  applying 
it.  Informations  in  the  nature  of  a  quo  warranto  may  be  entertain- 
ed, and  writs  of  mandamus  be  issued,  by  virtue  of  the  adopted  law, 
in  every  case;  except  where  the  duties  of  the  officer  exclusively  grow 
out  of,  and  belong  to  the  federal  government  The  present  case 
being  peculiarly  one  of  this  description,  the  court  below  acquired  no 
jurisdiction  over  it  from  the  mere  adot)tion  of  the  state  law.  If  it 
has  such  jurisdiction,  it  must  be  derived  in  some  other  way. 

The  third  sectibn  of  the  act  of  February  27th,  1801,  cannot  help 
out  the  jurisdiction,  even  if  that  part  of  the  act  of  February  13th,  to 
which  it  is  said  to  refer,  be  regarded  as  yet  in  force;  because  this 
section  refers  only  to  the  powers,  and  not  to  the  jurisdiction  of  the 
court  The  distinction  between  jurisdiction,  or  cognizance  of  a^ 
court,  and  the  powers  or  means  hj  which  it  exercises  and  enforces 
its  jurisdiction/is  a  sound  and  familiar  one,  and  is  distinctly  marked 
in  all  the  judiciary  acts;  and  among  others,  in  this  very  act  of  the 
87th  .of  February,  1801,  as  the  court  below  has  itself  decided  in 
former  cases.  Again:  there  being  no  special  reference  to  the  act  of 
February  I3th,  the  provisions  of  that  law  were  not  so  incorporated 
in  the  act  of  February  2.7th,  as  to  require  a  special  repeal  in  refer* 
ence  to  this  district;  and  when  the  act  of  February  13th  was  re- 
pealed, and  the  act  of  1789  revived,  and  put  in  force  in  its  stead, 
with  what  propriety  can  it  be  said  that  any  part  of  the  repealed  law 
is  yet  in  force?  And  how  unreasonable  to  suppose,  that  congress 
could  have  intended  to  leave  the  repeal  imperfect,  and  to  create  and 
keep  up  an  anomaloms  and  unnecessary  distinction  between  the  courts 
in  and  out  of  this  d  itfrict?     The  cases  mentioned  by  the  learned 
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coutiflely  of  English  statutes  spec.aliy  referred  to  and  adopted  by 
Maryland  statutes;  and  in  respect  to  which  :the  Maryli^d  courts 
haye  correctly  held  that  the  subsequent  repeal  of  the  Eofglish  statute 
does  not  alter  the  law  of  Maryland;  differ  from  the  present  case  in 
several  essential  particulars.  Not  to  speak  of  other  differences,  the' 
repeal  was  not  made  by  a  legislative  act  intended  to  apply,  or  capa- 
ble of  applying  to  the  state  of  Maryland;  whilst  here,  the  acf  .of 
February  13th,  if  adopted  in  the  act  of  February  27th,  was  also  re- 
pealed by  the  same  authority. 

The  jurisdiction  of  the  court  below,  so  far  as  regards  the  present 
case,  depends  then  on  the  words  of  the  fifth  section  of  the  act  of 
February  27th,  1801.  These  words  are,  in  substance,  neither  more 
nor  less  than  the  corresponding  words  in  section  eleventh  of  the  act 
of  1789;  and  even  if  the  judicial  construction  of  that  section,  in 
M^Intire  v.  Wood,  and  M^Cluny  v.  Silliman,  foe  inapplicable  to  the 
present  law;  still  it  has  not  been  shown  that  the  claim  of  the  relators 
is  a  **<»se  in  law  or  Equity.*'  If  we  give  to  the  law  the  broad  con- 
structioQ.on  which  the  learned  counsel  insist,  they  cannot  establish 
the  jurisdiction  of  the  court,  unliess  they  can  also  prove  that  the  case 
presented  in  the  petitioti  was  a  ^^case  in  law  or  equity;"  in  other 
words,  a  controversy  of  a  forensic  nature,  which,  according  to  the  es- 
tablished principles  and  forms  of  judicial  proceedings,  was  properl}*  ^ 
referrible  for  discussion-  and  decision  to  the  judicial  tribunals.  The 
attorney  general  referred  to  the  argument  of  his  associate  on  this 
point;  which,  he  remarked,  had  not  been  answered,  nor  even  atten>ptr 
ed  to  be*  answered;  except  by  the  allegation  so  often  reiterated^  but 
not  proved,  that  the  relators,  had  an  absolute,  fixed,  and  unconditional 
legal  right  to  the  credits  in  question,  the  duty  of  entering  which, 
was  imposed  on  the  postmaster  general,  as  \  mere  ministerial  act. 
If  this  were  indeed  so,  then  a  ^^case  in  law  or  equity"  had  been  pre- 
sented, and  the  mandamus  will  be  the  proper  remedy;  if  there  be  no 
other  appropriate  means  of  redress,  and  the  court  has  received  au- 
thority to  issue  it    fiut  the  position  is  untenable. 

The  relators  claim  undc^r  the  special  act  of  July  2d,  1836.  They 
do  not  refer  to,  nor  could  they  claim  under  any  prior  act  The  at- 
torney general  agreed  that  the  relators  were  deeply  interested  in 
the  benefits  proposed  to  be  conferred  by  this  law,  and  also  that  the 
good  faith  of  the  nation  was  pledged  to  secure  to  them  all  those  be- 
nefit^;  unless  it  should  be  found  that  by  some  fraud,  or  material  er- 
ror, congress  were  induced  to  grant  what  they  would  not  otherwise 
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hfjive  giyen.  But  it  is  not  every  interest,  nor  even  every  interest 
which  is  guarantied  by  the  faith  of  the  nation,  which  is  to  be  digni- 
fied by  the  name  of,  a  vested  legal  right  K  the  interest  be  subject 
to.  any  cpntihgency  by  which  the^  right  to  its  enjoyment  can  be  cut 
off,  it  is  n,ot  regarded,  in  kw,  as  z  yiested  legal  right  '  Now  the  rights 
conferred  by  the  $LCt  of  July  2d,  1836,  were  subject  to  such  a  con- 
tingency. They  were  subject  to  the  power  of  congress^  at  any  time, 
before  the  actual  entering  of  the  credit,  to  amend,  alter,  or  repeal 
the  law.  After  the  credit  should  be  entered,  congress  could  not  de- 
prive the' parties  of  it;  because  there  is  no  power,  which  after  a  fact 
has  happened,  can  cause  such  fact  not  to  have  happened,  v  But  i^t 
aiiy  time  prior  to  the  actual  entering  of  the  credit,  congress  had  the 
power  to  alter  or  repeal  the  law.  This  power  was  not  reserved  in 
terms  in  the  law;  iidr  was  it  necessary  to  be  so  reserved-  :It  r^ults 
from  the  nature  of  the  case.  There  w^s  np- contract,  m&de  or  ten- 
dered by  the  law.  The 'relators  were  to  do  no  meritorious  act 
under  it  It  was  an.ajct  of  relief,  of v grace,  and  favour  to  them.  The 
proceedings  before  the  solicitor  were  not  like  asiiit  In  a  regularly 
organized  court;  nor  was  his  award  like  a  judgment  .of  such  a  c(^urt, 
so  as  to  be  out  of  the  reach  of  the  legislative  power.  It  was  the  or- 
dinary case  of  a  law  extending  a  favour  or  bounty  to  a  party; , and  as 
to  all  such  laws,  congress  have,  a  locus  penitents^,  so  long  as  the 
law  is  unexecuted.  The  judiciary  committee  of  the  senate  had  no 
doubt  as  to  the  power  of  congress  to  repeal  the  law;  though  they 
thought  it  should  not  he  exercised.  This  is  decisive  of  the  case.  If 
congress  had,  and  if  they  yet  haye,  the  power  to  modify,  or  repeal  at 
pleasure,  the  act  under  which'the  relators  claim;  then  it  is  not  a  i^ase 
for  the  courts  of  justice  at  all,  or  at  least  not  a  case,  for  a  mandamus. 
All  the  authorities  show,  and  the  learned  counsel  themselves  admit, 
that  to  entitle  a^party  to  this  writ  he  must  show  that  he  has  an  abso- 
lute legal  right  to  som,e  specific  thiiig.  But  where  the  interest'of  a 
party  is  liable  to  be  thus  affected  by  the  action  of  the  legislature,  it 
is  an  abuse  of  terms  to  call  it  a  fixed  or  vested  right  It  would,  in- 
deed, be  a  strange  kind  of  absolute  vested  legal  right,  which  is  thus 
liable  to  be  defeated.  That  the  legislature  have  not  interfered,  is  no 
aniswer  to  this  argument;  it  is  enough  that  they  have  a  lawful  pow/er 
to  do  so. 

Nor  was  the  duty  imposed  on  the  postmaster  general  by  the  la^ 

of  1836  a  mere  ministerial  duty,  like  that  of  the  clerk  of  a  court, 

in  recording  a  judgment,  giving  copies,  &c.,  to  which  it  has  been 
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compared.    It  involved  an  examination  of  the  award,  to  see  that  the 
solicitor  had  not  exceeded  his  authority,  either  in  giving  too  wide  a 
scope  to  the  enacting  clause,  or  in  violating  the  provisos.     Nothing 
can  be  plainer  than  that  if  either  were  done,  the  award,  pro  tanto, 
would  be  void;  precisely  like  that  of  any  other  arbitrator,  whose 
award  exceeds  the  submission.     Suppose  the  solicitor  had  made  al- 
lowances where  there  was  no  contract?  Or  for  other  contracts  than 
those  described  in  the  law?    Or  had  made  allowances  contrary  to 
the  provisos?  Will  anyone  contend,  that  the  postmaster  general, 
seeing  these  violations  of  the  law  on  the  face  of  the  award,  was  yet 
bound  to  give  the  credits  thus  illegally  allowed?    If  his  duty  was 
merely  ministerial,  if  he  possessed  no  authority  to  look  into  the 
award,  as  contended  by  the  other  side;  then,  however  palpable  the 
errors  of  the  solicitor,  and  however  excessive  the  allowances  made 
by  him,  the  credit  is  to  be  given.     It  would  seem  to  be  impossible, 
that  such  could  have  been  the  design  of  congress.     It  was  clearly 
the  duty  of  the  solicitor  to  confine  his  allowances  within  the  autho- 
rity conferred  on  him  by  the  law;  and  if  so,  it  was  as  clearly  incum- 
bent on  some  one,  before  the  credit  was  given,  and  the  money  drawn 
out  of  the  treasury,  to  aee  that  the  allowances  did  not  extend  beyond 
the  law.    Who  was  to  do  thi??    In  the  first  instance,  at  least,  the 
postmaster  general;  because  on  him  was  specially  devolved  the  duty 
of  execatiug  the  award.    Ex  necessitate,  therefore,  he  must  look  into 
it,  and  compare  it  wiUi  the  law.     Even  the  other  side  were  cotnpel- 
led  to  admit  this:  they  concede,  too,  that  some  .preliitainary  exami- 
nation was  necessary,  tp  enable  him  to  ascertain  the  precise  duty  to 
be  peirfotmed.    This  concession  brings  the  case  within  the  principle 
of  the  Commonwealth  ex  rel.  Griffith  v.  Cochran,  5  Binney,  87, 
cited  in  the  opening.    According  to  that  case*  and  the  whole  current 
of  authorities,  where  such  a  special  trbunal  is  created  by  statute, 
without  giving  to  the  courts,  in  express  terms,  any  power  to  super- 
vise and  control  the  action  of  the  officer;  all  that  they  can  do  by 
mandamusj  is,  to  compel  the  officer  to  take  up  the  subject,  and  to  act 
upon  it;  they  cannot  instruct  him  how  to  act     If  the  officer  acts 
corruptly,  he  is  liable  to  a  private  action,  at  the  suit  of  the  party  in- 
jured; and  to  indictment,  if  he  decides  erroneously:  the  only  re- 
medy, in  ordinary  cases,  is  by  a  furthc*  appeal  to  the  legislature; 
thjough  under  the  constitution  of  the  United  States,  if  the  duty  be 
devolved  on  an  executive  officer,  his  action  may  indirectly  be  reach- 
ed and  affijcted  by  the  President. 
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It  is  in  this  view  of  tjie  coae,  that  the  constitutional  question^  qs 
to  the  power  of  congress,  tb  clothe  the  judiciary  with  authority  to 
direct  and  control  the  executive^is  supposed  to  arise.  The  doc- 
trines of  his  associate  and  himself,  on  this  head,  and  more  especially 
those  stated  by  the  postmaster  general  in  his  return,  had  been  de- 
nounced by  the  other  side,  as  equally  novel,  unfounded,  and  alarm- 
ing. Strong,  and,  perhaps,  incautious  expressions,  had  J)een  quoted 
from  that  return;  and  by  separating  them  from  their  context,  and 
not  attending  to  the  fact,  that  the  writer  set  out  with  the  position 
that  the  duty  imposed  on  him  by  the  law;  was  an  executive  and  hot 
a  ministerial  duty,  those  expressions  were  inside  to  bear  a  meaning 
which  their  author  could  never  have  designed.  The  like  remark  is 
to  be  made  of  the  comments  on  the  opinion  of  the  attorney  general, 
and  on  the  opening  slrgument 

In  regard  to  this  branch  of  the  case,  the  attorney  general  said, 
that  he  could  not  consent  to  be  held  responsible  for  any  language  or 
reasoning  except  his  own;  and  that  he  must  protest  against  the  ver- 
sion which  had  been  given  to  his  official- opinion.  That  document, 
on  some  of  the  points  discussed  in  it,  might  well  be  found  to  be 
erroneous;  for  it  embraced  questions  by  no  meaiis  of  easy  solution, 
and  in  respect  to  which  the,mo2[t  enlightened  and  upright  might 
fairly  diffen  .  But  sis  to  the  constitutional  views  presented  by  it,  he 
could  not  apprehend  any  serious  diversity  of  opinion  among  persons* 
tolerably  familial^  with  constitutional  law;  provided  the  points  intend- 
ed to  be  discussed,  were  first  clearly  understood,  and  then  carefully 
kept  in  view.  .He  had  not  denied,  i^nd  did  not  intend  (o  dieny;  on  the 
contrary  *he  fully  admitted,  the  constitutional  power  of  congress  to 
invest  the  proper  courts  of  the  United  States  with  jurisdiction  to 
issue  writs  of  mandamus  to  any  ministerial  officer  of  the  United 
States,  to  compel  the  performance  of  his  duty.  And  as  the  ordinary 
character  of  an  officer's  (unctions  would  not  .always  determine  the 
true  nature  of  a  particular  duty  imposed  by  law,  he  further  agreed, 
that  if  an  executive  officer,  the  head'  of  a  department,  or  even  die 
President  himself,  weri  required,  by  law,  to  perform  an  act  merely 
ministerial,  and  necessary  to  the  completion  or  enjoyment  of  the 
rights  of  individuals,  he  should  be  regarded,  quoad  hoc,  not  ps  an 
executive,  but  as  a  merely  ministerial  officer;. and  therefore!  liable  to 
,be  directed  and  compelled  to  the  performance  of  the  act,  by  manda- 
mus, if  congre^ss  saw  fit  to  ^ive  die  jurisdiction.  In  short,  he  had 
no  controversy  with  the  court  below,  nor  with  tlie  learned  counsel 
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for  the  relators,  in  respect  to  the  powers  of  congress  to  authorize  the 
circuit  court  of  this  district,  or  any  other  tribunal,  inferior  to  the 
Supreme  Court,  to  award  a  mandamus  to  the  postmaster  general,  in 
precisely  such  a  Case. as  th^t  now  und^r  discussion;  if  it  be  really 
true  as  contended  by  the  court  below,  and  by  the  other  side,  that 
the  law  of  July,  1836,  imposes  on  the  postmaster  general  the  per- 
formance of  a  hierely  ministmal*  act  or  duty.  The  official  opinion 
of  June  19tb,  1837,  begins  with  the.  statement  that  tl^e  case  wisis 
one  in  which  an  official  duty,  relating  to  claims  depending  in  the 
post  office  department,  growing  out  of  contracts  made  with  that 
department,  imposed  on  its  head  by  his  pame  of  office;  and  in  every 
sense  an  official,  executive  duty^  was  sought  to  be  enforced  by  man- 
damus. This  statement,  he  thought,  had  not  been  successfully  im- 
peached ;  and  if  well  founded,  it  naturally,  led  to  the.  constitutional 
,  objection,  by  Which  it  was  merely  affirmed  that  congress  cannot 
"  confer  on  any  court  of  the  United  States  the  power  to  supervise 
and  control  the  action  of  aii  executive  officer  of  the  United  States, 
in  any  official  matter,  properly  appertaining  to  the  executive  depart- 
ment in  which  he  is  employed.^'  The  remainder  of  the  opinion  is 
devoted  to  the  establishment  and  illustration  of  this  precise  and  limit- 
ed proposition.  The  argument  was  chiefly  rested  on  the  distribu- 
tion of  the  powers  of  government  between  three  independent  de- 
partments; the  vesting  of  the  executive  power  in  the  President,  and 
the  duty  imposed  on  him  of  taking  care  that  the  laws  be  faithfully 
executed.  How  has  this  argument  been  met  by  the  other  side?  By 
imputing  to  us  the  most  extravagant  doctrines  in  regard  to  the  ex- 
tent of  the  executive  power;  and'^by  maintaining,  on  their  own  part^ 
.-doctrines  equally  extravagant 

When  we  say  that  the  constitution  glve^  to  the  President  the 
whole  executive  power,  the  learned  counsel  represent  us  as  con- ^ 
tending  that  all  executive  power,  whether  conferred. by  the  consti-^ 
tution  or  not;  all  executive  power  which,  in  any  age  of  the  world, 
and  under  any  form  of  government,  has  been  vested  in  the  chi^ 
executive  functionary,  is  vested  in  the  President  of  the  United 
States:  and  they  argue  with  great  warmth  against  this  notion,  a  no- 
tion too  preposterous,  to  need  refutation.  What  we  say  is,  that  all 
the  executive  power  of  the  limited  federal  gov€;rnment  created  by 
our  constitution:  not  the  executive  power  of  Great  Britain,  Russia, 
or  Turkey :  is  vested,  with  certain  specified  exceptions,  in  the  Presi- 
dent    And  we  mean  by  this,  precisely  what  is  meant  when  it  is 
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said,  that  all  the  legislative  power  of  this  goyernment  is  vested  in 
congress,  subject  to  the  qualified  veto  of  the  President;  or  when  it 
is  said,  that  all  the  judicial  power  conferred  by  the  constitution,  is 
vested  in  this  Court  and  the  other  courts  of  the  United  States;  and 
no  more. 

The  proposition,  even  as  thus  limited,  is  denounced  by  the  othei 
side  as  slavish  in  the  extreme,  although  they  admit  that  it  is  not  en- 
tirely new.  It  was  first  broached,  say  the  counsel,  by  Gen.  Hamil- 
ton, in  the  Letters  of  Pacificus,  but  was  promptly  reftited  by  Mr. 
Madison,  in  Helvidius,  land  has*  since  remained  dormant  .  Never 
did  gentlemen  fall  into  a  greater  mistake.  That  all  the  executive 
power  proposed  tQ  exist  in  the  new  government  was  to  be  vested  in 
the  President;  was  objected' by  the  opponents,  and  explicitly  ad- 
mitted by  the  advocates  of  the  federal  constitution,  when  that  instru- 
ment was  under  discussion  before  tlie  people.  Gen^  Hamilton,  in 
the  Federalist,  acknowledged  that  this  was  the  e£fect  and  design  of 
the  constitution,  but  vindicated  the  arrangement  See  Federalist, 
'Nos.  69,  70  and  71.  This  doctrine  was  also  announced  and  esta- 
blished by  the  congress  of  1789,  in  the  debates  relative  to  the  pQw;er 
of  removal,  referred  to  in  the  opening.  It  was  the  very  pivot  on 
which  that  famous  discussion  turned.  The  subject  had  been  con* 
siderably  discussed  before  Mi*.  Madison  engaged  in  the  debate^ 
From  the  moment  he  ehtered  it,  we  perceive  the  presence  of  a  supe^ 
rior  intellect,  possessibg  unequalled  advantages  of  knowledge  and 
experience,  and  displaying  itself  in  the  clearest  analysis  of  the  prin- 
ciples^ and  meaning  of  the  constitution.  He  was  the  first  speaker 
who  referred  to  that  clause  which  declares  that  the  **  executive  power 
shall  be  vested  in  the  President  From  that  provision,  and  from  the 
direcUon  that  the  President  ^^  shall  take  care  that  the  laws  be  faithfully 
executed,''  he  deduced  the  conclusion,  that  it  was  '^evidently  the 
intention  of  the  c6n8titution,  that  the  first  magistrate  should  be  respon- 
sible for  the  executive  department''  4  Elliot's  Debates,  ^48.  He 
showed  that  this  principle  of  unity  and  responsibility  was  necessary 
to  preserve  that  equilibrium  which  the  constitution  intended;  and  to 
prevent  a  direction  towards  aristocracy  on  the  one  side  or  anarchy 
on  the  other,  4  Elliot,  176 :  and  that  to  give  effect  to  these  principles, 
the'  capacity  to  superintend  and  control  the  subordinate  officers  of 
the  executive  department,  through  the  power  of  removal,  had  been 
left  in  the  .President  alone.  4  Elliot,  147  to  150,  176  to  183,  and 
201  to  203.     In  these  views,  a  large  majority  of  both  houses  con- 


Digitized  by 


Google 


5«3  SUPREME  COURT. 

[Kendall  ▼.  Th«  United  fiNntoe,] 
eurred;  the  flenate  Conceding  tbe  power  agai(i8t  itself:  so  that,  if  this 
doctrine  aS  to  the  power  of  removal  be  really  ah  ^iBwarrantable  in- 
terpplatioHi  as  the  learned  Counsel- «iy  it  is,  it.muat  be  cbai^ged' 
oh  the  fathers  of  the  republic.  But^  Whether  the  particular  quecrtion. 
as  to  the  power  of  removal  was^correctly  decided  or  not;  no  on^,  ih 
that  debate,  disputed  the  position  of  Mr.  Madison  and  his  associates, 
that^e  constitution  had  actually  vested  in  the  President  the  whole 
exectttiye  power.  On  the  contrary,  Messrs.  6«rry  and  others^  of 
tiie  minority,  expressly  conceded  it;  though  they  contended,  either 
that^e  executive  power  did  not  include  the  power  of  removal;  of  if 
it  did  include  it^  that  in  analogy  to  the  power  of  appointmeitt,  it  could 
only  be  exercised  with  the  consent  of  the  senate.  This  latter  idea 
luid  indeed  been  suggested  by  Gen.  Hamilton,  in  the  77th  No.  of 
thfe  Federalist;  though,  as  has  been  seen,  he  had  previously  laid  it 
dbwn,  in  prior  numbers  of  that  work,  and  in  the  strongest  terms, 
that  the  whole  executive  power  was  vested-  in  the  President  The 
whole,  course  of  this  debate,  independently  of  the  conclusion  to 
which  it  came,  is,  therefore,  utterly  irreconcilable  with  the  recent 
suggestion  adopted, and  maintained  by  our  learned  adversaries;  thr ', 
when  the  constitution  says,  ^^  the  executive  power  shall  be  Vested  in 
«  President,''  it  only  gives  a  name  to  the  department,  and  me^y 
means  that  he  shall  possess  such  executive  power  as  the  legislature 
shall  dioose  to  confer  upon  him. 

The  doctrine  stated  in  Pacificus,  published  in  1793,  was,  theretbre^ 
nothing  new.  It  was  merely  repeating  what  Gen.  Hamilton  had 
lumself  said  before  the  ^adoption  of  the  constitution,  and  what  had 
been  admitted  on  all  ^ides,  in  the  debate  of  1789.  Nor  was  it  de- 
nied by  Mr.  Madison,  in  the  letters  of  Helvidius;  nor,,  indeed, 
could  he  venture  to  dispute  it  after  the  part  taken  by  him  in  former 
discussions.'  He  several  times  admits  it  in  terms,  and  constantly  by 
implication;  but  contends,  in  opposition  to  Pacificus,  that  the  power 
to  issue  a  proclamation  o£  neutrality  was  included-  in  the  powei^  of 
making  war  and  peace,  and  therefore  belonged  to  the  legislature,  and 
not  to  the  executive.  See  pages  596  to  601,  Appendix  to  Washing- 
ton ed.  of  Federalist  This  view  of  the  constitution,  so  far,  also, 
from  remaining  dormant  since  1793,  as  alleged  by  the  learned  coun- 
sel, has  been  announced  in  every  text  book  on  the  constitution  pub- 
lished since  that  time,  and  in  every  decision  of  ^this  Court  in  Which 
the  point  has  been  discussed,  as  was  abundantly  shown  in  the 
opening. 
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We  are  able,  also,  to  answer  the  call  so  loudly  made,  for  some 
decision  of  the  state  courts,  in  which  it  has  been  held,  that  similar 
words,  in  a  state  constitution,  vest  in  a  governor  the  executive  power. 
The  precise  point  was  adjudged  in  the  Commonwealth  v.  Bussier,  5 
Serg.  &  R.  451,  on  the  Constitution  of  Pennsylvania. 

In  regard  to  the  Prepident's  responsibility  for  the  officers  of  the . 
executive  departmecrt,  and  his  power  to  supervise  and  control  them, 
we  intend,  to  assert  only  what  was  admitted  in  the  Federalist,  and 
maintained  by  Mr.  Madison,  and  those  who  concurred  with  him  in 
the  debates  of  178^;  and  nothing  more  than  has  beeh  understood  by 
evety  President,  from  Washingtop  inclusive,  to  belong  to  the  high 
trust  with  which  he  is  clothed.  In  the  writings  of  Washington,  re- 
ceatly  published,  his  habit  of  directing  all  the  heads  of  departments 
in  the  discharge  of  their  duties,  constantly  appears.  Nor  does  the 
idea,  suggested  by  the  court  below,  and  before  advanced  by  others, 
that  the  secretary  of  the  treasury  was  not  subject  to  this  direction 
to  so  great  an  extent  as  the  other  heads  of  departments,  derive- any 
'  countenance  from  this  correspondence.  On  the  contrary,  it  will  be 
aeen,  th^t  on  one  occasion.  Gen.  Hamilton  complained  that  President 
Washington  did  not  take  so  large  -a  share  of  the  responsibility  of 
some  fiscal  arrangements  as  the  secretary  thought  he  ought  to  bear. 
Spwks'  Writings  of  Washingtdn,  vol.  10,  p.  396,  554.  When, 
therefore,  the  learned  counsel  affirm  that  the  principle  is  now,  for  the 
first  time,  broadly  asserted;  they  spcat,  to  say  the  least,  witli  very 
little  histoi'ic  accuracy.  And  w  hen  they  represent  us  as  pressing  it 
to  the«  extent  of  claiming  for  the  President  a  power  to  direct,  instruct, 
and  control  every  officer  appointed  by  hinl,  judges  as  well  as  others, 
they  show  a  gr^t  w^t  of  perspicuity  on  our  part,  or  of  attention  on 
theirs..  Our  position  is'  confined  to  the  executive  department;  we 
speak  of  that  alone ;  and  we  affirm,  equally  with  the  other  side,  the 
absolute  independence  of  the  judiciary,  when  proceeding  in  its  ap- 
propriate spheije. 

The  pract^c^  inferences  supposed  by  the  other  side  to  resulffrom 
this  doctrine,  we  must  also  repudiate.  Where  the  President  has 
controlled  and  directed  the  action  of  the  inferior  executive  officer, 
they  cdntend  that  the  inferior  is  not  responsible;  and,  as  the  Presi- 
dent's liability  to  private  action  has  been  doubted,  there  will  then, 
it  is  sa^d,  he  no  responsibility.  The  answer  is,  that  whenever  the 
President  takes  zn  active  part  in  an  illegal  action,  to  the  injury  of 
an  individual,  though  it  be  done  by  the  hand  of  his  subordinate,  he 
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will  bfe  responsible  in  a  civil  suit,  along  with  timt  subordinate:  and 
that  the  latter  cannot  be  excused  for  doing  an  unlawful  act,  by 
pleading  the  command  of  his  official  supmor.  TJhis  is  the  rule  of  th^ 
common  law,  in  the  analogous  case  of  master  and  seryant  1  Bbck. 
Com.  430.  The  subordinate  officer  is  not  obliged  to  do  any  act 
which  he  believes  to  be  unlawful;  if  the  President  insists  on  it,  he 
may  resign,  or  refuse,  and  take  the  chance  of  a  removal 

Nor  d6  we  claim  for  the  President  any  power  ta  forUd  or  dis-. 
^nse  with  the  execution  of  an  act  of  congress,  even  though  it  relate 
to  matters  purely  executive;  nor  have  we  pver  affirmed  that  a  dti^ 
zen,  interested  in  the  execution  of  such  an  act,  is  obliged  to  submit 
his  claims  to  the  arbitrary  determination  of  that  functionary.  It  was 
with  great  propriety  that  the  learned  counsel,  when  bringing  this 
charge  against  his  associate  and  himself,  had  referred  to  the  malipiouk 
and  unsupported  accusation  made  by  a  tory  house  6f  commons  against 
oneof  the  best  patriots  ana  soundest  constitutional  lawyers  England 
ever  produced.  Lord  Somers.  What  we  say  is,  that  where  conj^as 
pass  a  law. for  the  guidance  and  government  of  the  executive,  in 
matters  pro|)erly  concerning  the  executive  department,  it  belongs  to 
the  President  to  take  care  that  this  law  be  faithfully  executed^  arid 
we -apply  to  such  a  case  the  remark  of  Gen.  Hamilton,  in  Pacificus, 
that**^  he  who  is  to  execute  the  laws,  must  first  judge  for  himself  of 
their  meaning.''  Pacificus,  letter  1st  If,  therefore,  the  executive 
be  ^dearly  satisfied  as  to  the  meaning  of  such  a4aw,-it  hhia  bojmden- 
duty  to  see  that  the  subordinate  officers  of  his  department  conform 
with  fidelity  to  that  meaning;;  for  no  other  execution,  However  pure 
tiie  motive  from  which  it  springs,  is  a  faithful  execution  of  the  law. 
In  a  case  of  this  kind,  one  which  thus  concerns  theproper  executive 
business  of  t^e  nation,  we  do  indeed  deny  the  power  of  the  judiciary 
to  interfere  in  advance,  and  to  instruct  the  executive  officer  how  U^ 
act  for  the  benefit  of  an  iedividual-who  may-hw^an4«terest  in  tte 
subject;  but  we  hold  that  every  officer,  from  the  lowest  to  the  high- 
est,  who,  in  exewiting  such  a  law,  violates  the*  legal  rights  of  any 
individual,  is  liable  to  privaUe  action^  and,  if  his  act  proceed  frOm 
co^pt  motives,  to  impeachment,  and,  in  some  cases,  to  indictment 
alsa  And  we  also  agree,  as  has  already  been  admitted,  that  when 
aii  act  of  congress  imposes  on  an  officer  of  the  executive  depart^aeni, 
for  the  benefit  of  a  privateparty,  a  duty  purely  ministerial,  the  per 
formance  of  that  duty  may  be  coerced  "by  mandamus,  by  any  court 
to  which  the  necessary  jurisdiction  shall  have  been  given. 
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Another  of  the  practical  inferences  imputed  to  his  associate  and 
himself,  related  to  the  capacity  of  the  judiciary  department  to  exe^ 
cute  its  judgments.  A  strong  and  somewhat  unguarded  expression 
in  the  return  of  the  plaintiff  in  errOr,  had  been  made  the  theme  of 
much  animadversion^*  the  commentd  which  it  was  supposed  to  jus« 
tify,  were  extendied  to  the  official  opinion  of  tlie  attorney  general ; 
and  this  latter  document,  it  was  said,  pressed  the  argument  to  an 
extent  which  would  deprive  the  courts  of  the  power  to  issue  any 
proceiss,  or  exercise  any  jurisdiction  whatsoever.  As  suggested  in 
a  formier  part  of  the  argument,  the  language  of  the  postmaster  ge- 
neral had  received  an  interpretation  which  was  doubtless  repugnant 
to  the  meaning  of  its  author:  but  however  this  might  be,  the  attor« 
ney  general,  spejoiking  for  himself,  could  truly  say,  that  the  senti- 
ments imputed  to  him  were  never  designed  to  be  expressed;  and  on 
a  fair  construction  of  his  language,  he  did  not  think  they  could  be 
found  in  his  official  opinion.  Having  adopted  the  impression, 
whether  correctly  or  not  it  was  not  for  him  to  say,  that  the  duty 
assigned  to  the  postmaster  general  by  the  special  act  of  July,  1836, 
was  not  a  mere  ministerial  duty;  but  a  duty  which  appertained  to 
the  regular  official  business  of  the  department,  as  a  branch  of  the 
executive;  the  opinion  proceeded  to  show  that  the  writ  of  man- 
danms  could  not  be  issued  to  the  head  of  an  exiecutive  department, 
to  instruct  and  direct  him  in  the  performance  of  an  official  executive 
duty.  Among  other  arguments,  the  inability  of  the  judiciary  to 
enforce  any  commands  they  might  address  to  the,  executive  officers, 
was  insisted  on,  and  illustrated  by  the  supposed  case  of  the  officer 
refusing  to  obey  the  mandamus;  and  on  his  being  committed  to 
prison  for  the  contempt,  the  President's  removing  him  from  office, 
and  so  defeating,  ad  infinitum,  if  he  pleased,  the  execution  of  the 
writ;  thus  showing,  that  without  the  consent  of  the  executive,  a 
peremptory  mandamus  to  an  executive  officer  must  forever  remain 
inoperative.  If  this  argument  be  confined,  as  was  intended,  to  the 
case  of  a  mandamus  commanding  the  performance  of  an  act  strictly 
executive;  .no  one,  it  is  believed,  can  prove  it  to  be  unsound.  To 
mark  still  more  clearly  the  class  of  cases  referred  to,  and  to  show 
that  the  independence  and  completeness  of  the  judicial  power,  were, 
not  intended  to  be  impugned;  it  was  carefully  observed,  that  ^^in 
cases  which  properly  refer  themselves  to  the  judiciary,  it  is  rarely  or 
never  possible  to  defeat,  in  this  way,  the  ultimate  execution  of  the 
judgment  of  the  court:''  a  passage,  by  the  way,  which  the  learned 
Vol.  XIL— 1  G 
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counsel  in  their  animated  comments  on  this  part  of  the  opinion, 
had  strangely  overlooked.  He,  therefore,  entirely  agreed  with  his 
learned  adverfldries,  that  in  all  cases  to  which  the  judicial  power  ex- 
tended, neither  the  executive  nolr  the  legislature  could,  rightfully, 
interfere  with  the  judgments  of  the  courts,  much  less  "strike  dead 
their  process,  in  the  hands  of  the  marshal.'^  It  was,  perhaps,  to 
prevent  any  abuse  of  the  power  of  removal  by  the  executive,  as 
well  as  to  avoid  inconvenience  and  delay,  that  the  provision  referred 
to  by  the  other  side,  and  by  the  court  below,  authorizing  the  mar- 
shal, though  removed,,  to  execute  any  process  in  his  hands;  was 
inserted  in  the  act  of  1789.  This  provision,  however,  does  not 
apply  to  a  mandamus:  which  is  directed,  not  to  the  marshal,  but  to 
the  oflBcer  who  is  to  do  the  act  required ;  and  if  that  officer  be  the 
head  of  an  executive  department,  there  is,  and  there  can  be,  no  law 
to  prevent  the  President  from  removing  him  at  pleasure. 

With  this  notice  of  some  of  £he  strictures  on  his  official  opinion, 
he  was  content  to  leave  the  g^eneral  exposition  of  his  views,  on  this 
branch  of  the  case,  to  that  paper:  and  would  proceed  to  consider  the 
doctrine,  so  strenuously  pressed,  that  under  the  constitution  of  the 
•  United  Slates,  it  is  competent  for  congress,  if  they  think  proper,  to 
empower  the  judiciary  to  supervise,  direct  and  control,  any  officer 
of  the  executive  department,  in  respect  to  any  matter  whatsoever. 
The  learned  counsel  were  driven  to  this  extremity  in  order  to  sus- 
tain the  judgment  of  the  court  below,  in  the  event  of  its  being  held, 
that  the  duty  assigned  to  the  postmaster  general  was  not  a  ministerial 
but  an  executive  one.  The  constitution,  say  the  learned  counsel, 
does  not  expressly  except  any  officer  of  the  Unjted  States,  or  any 
act  of  any  such  officer,  from  the  general  grant  of  judicial  power; 
and,  therefore,  the  legislature  may  extend  that  power  to  every  such 
officer  and  act:  and,  indeed,  should  do  so,  in  order  that  the  judicial 
power  may  be  coextensive  with  the  operation  of  the  other  depart- 
ments. The  post  office  department,  they  further  say,  and  all  the 
officers  employed  in  it,  including  itsr  head,  derive  their  existence 
from  acts  of  congress  passed  in  pursuance  of  the  constitution:  and 
the  power  which  creates  these  officers  may  subject  them  io  fhe  su- 
pervision of  the  judiciary,  and  may  empower  the  judiciary  to  direct 
and  control  diem.  The  like  power  to  authorize  the  judiciary  to  di- 
rect and  control,  in  advance,' the  action  of  the  executive  officers,  was 
endeavoured  td  be  inferred,  from  the  admitted  fact,  that  these  officers 
were  liable,,  as  individuals,  to  private  actioo  and  to  indictment;  and 
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that  this  liability  had  often  been  declared  and  enibrce<1  by  act  ol 
congress.    This  doctrine  may,  indeed^  be  pronooniied  not  only  noveli 
but  utterly  repugnant  to  the  theory  of  the  constitution  j  and  to  the 
best  considered  and  most  authoritatiye  A|>osition8  of  its  .naieaning* 
In  &e  note  t3  Hay  bum's  case,  2  Dall.  409,  the  reasons  of  the  judges 
of  the  circuit  courts,  including  alt  the  judges  of  this  Court,  for  not 
executing  the  pension  act  of  the  23d  of  March,  179i^,  are  given  at 
length.    The  New  York  circuit  court;  consisting  jo{  chief  justice 
Jay,  Cushing  Justice,  and  Duane,  District  judge,  were  ^'unanimously 
of  opinion,  and  agreed,  that  by  the  constitution  of  the  United  States, 
the  government  thereof  is  divided  into  threie  distinct  and  indepen- 
dent branches*;  and  that  it  is  th^  duty  of  each  to  abstain  from,  and  to 
oppose  encroachments  on  either.    That  neither  the  legislative  nor 
the  executive  branches  can  constitutionally  assign  to  the  judicial  a|iy 
duties,  but  such  as  are  properly  judicial,  aind  to  be  perfbrmed  in  a 
judicial  manner.''    The  judges  in  the  other  circuits  expressed  the 
same  proposition,  though  in  somewhat  different  words;  and  they  all 
concurred  in  treating  the  .law  as  unconstitutional,  and  in  declining 
the  functions  assigned  them,  because  they  -were  not  of  a  judicial  na- 
ture.    The  axiom  thus  laid  dpwn  by  this  high  authority,  an  axiom 
plainly  resulting  from  the  distribution  of.  powers  made  by  the  coup 
Aitution,^  overthrows,  from  the  foundation,  all  this  part  of  the  op- 
posing argument    The  attorney  general  said,  that  he  had  lEdways 
regarded  ,the  opinions  of  the  judges  in  the  pension  case,  as  entitled 
to  the  very  highest  respect    They  were  founded  on  the  mi^turest 
deliberation;  and  were  uttered  very  soon  after  the  organization  of 
the  government,  and  before  political  parties  had  been  formed  with 
reference  to  any  piarticular  construction  of  the  constitution.    When 
his  own  views  as  to  the  independence  of  the  different  departments 
were  denounced  by  his  learned  adversarieii  as  revolutionary  and  dis- 
organizing: be  was  consoled  by  the  reflection,  that  the  like  charge 
had  been  insinuated,  and  even  by  the  incumbent  of  the  office  he  had 
the  honour  to  fill,  against  the  opinions  aboVe  quoted.     See  letter  of 
attorney  general  Randolph  to  President  Washington,  of  August  5th, 
1792, 10  Sparks'  Writings  of  Washington,  513.    The  feme  of  Chief 
Justice  Jay  and  his  associates,  had  not  been  injured  by  these  stric- 
tures; and  those  who  merely  repeat  their  language  are  equally  secure 
against  any  permanent  injustice. 

As  to  the  numerous  cases  cited  from  the  English  boot  and  from 
our  own  reports,  in  which  actions  for  damaiges  had  been  brought 
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agl^n8t  public  oflBeers  of  aH  descriptiona^  for  acta  done  by  them  in 
their  official  capacitiea;  it  was  sufficient  to  say,  that  the  liability  of 
every  officer  of  this  government  to  private  action  and  to  public  pro* 
secution,  in  appropriate  cases,  had  been  repeatedly  conceded.  But 
none  of  these  cases  touch  the  point  now  in  dispute;  for  no  one  of 
them  involves  any  attempt,  on  the  part  of  the  court,  to  direct  the 
officer  in  the  performance  of  his  duty.  This,  it  is  said,  has  been 
done  in  the  injunction  cases  cited  from  4  Simons,  13;  6  Peters,470; 
and  6  Simons,  214;  and  other  cases  of  the  like  nature,  it  will  be 
seen,  however,  that  in  the  first  of  these  cases,  4  Simons,  13,  the  in- 
junction was  Issued  to  restrain  the  commissioners  of  woods  and 
forests,  from. erecting  a  building  in  violation  of  an  agreement  entered 
into  by  them  with  the  plaintiffii,  to  whom  they  had  leased  an  adjoin- 
.  ing  tract;  and  that  in  all  the  others  the  real  controversy  was  be- 
tween individuals,  litigating  in  relation  to  moneys  held  by  the  trea- 
sury officers  as  trustees  or  stockholders;  moneys  received  under 
treaties,  &c.,  and  not  belonging-  to  the  government,  but  to  one  or 
other  of  the  litigating  parties^  Injunctions  to -the  treasury  officers 
are  issued  by  the  courts  of  equity,  in  these  latter  cases,  on  the  same 
principle- on  whi6h  they  are  issued,  in  analogotis  cases,  to  banks  and 
other  depositaries;  that  is  to  preserve  the  funds  in  controversy  until 
the  party  really  entitled  can  be  ascertained.  When  such  injunctions 
are  served  on  the  secretary  of  the  treasury,  they  are  usually  ob- 
served; but  it  has  not  been  supposed  that  they  were  obligatory. 

Wlien  this  ease  was  before  the  court  below,  it  was  urged  as  a 
strong  reason  against  the  application  that  no  instance^cQuld  be  found 
in  the  Ehiglish  books  in  which  a  mandamus  '^  had  been  issued  to  any 
officer  of  the  executive  departments."   The  learned  counsel  could  not 
then  produce  any  such  case,  and  the  court  conceded  that  they  had 
not  found  any.    The  King  v.  The  Lords  Commissioners  of  the  Trea- 
sury, 5  Neville  and  Manning,  58d,  a  case,  not  in  the  country  where 
this  controversy  began,  is  now  reCerred  to  as  one  of  this  description. 
It  was  there  admitted,  on  all  sides,  that  a  mandamus  had  never  been 
issued  to  such  officers;  and,  though  the  writ  was  awarded,  all  the 
judges  put  it  expressly  on  the  ground  that  the  money  in  question 
had  been  appropriated  by  parliament  for  the  use  of  the  relator,  and 
had  been  drawn  out  of  the  treasury  and  placed  in  the  hands  of  a  pay- 
master appointed  by  the  defendants,  and  subject  to  their  order;  and 
that  they  were  to  be  so  copsidered  as  mere  trustees  or  stockholders, 
of  moneys  belonging,  no  jto  the  public,  but  to  the  relator.    Neville's 
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case,  Plowden,  377;  the  Banker's  cafle,  14  Howell's  State  Trials,  and 
the  other  cases  of  {itetitions  to  the  barons  of  the  exchequer,  depend  on 
the  political  organization  and  functions  of  the  English  exchequer; 
and  tile  writs  issued  in  those  case^  to  the  treasury  officers,  are  not  to 
be  confounded  with  the  prerogative  writ  of  mandamus,  which  cah 
only  emanate  from  the  king's  bench.  In  the  New  York  case,  10 
Wendell,  25,  the  mandamus  was  directed  to  the  canal  conmiissionerS; 
officers  charged,  it  is  true,  with  the  care  of  a  very  important  public 
work,  but  not  a  part  of  the  state  executive.  In  principle,  their  func- 
tions were  precisely  like  those  of  surveyors,  and  commissioners  of 
highways  and  sewers;  ministerial  officers,  to  whom  writs  of  tnan-. 
damns  have  often  been  directed  in  England. 

Several  of  the  other  cases  cited  from  the  state  courts,  are  of  the 
like  jnature;  and  no  one  of  them  asstrmes  a  power  to  direct  an  execu- 
tive officer  in  the  discharge  of  a  matter  properly  appertaining  to 
his  official  functions.  In  the  Tenniessee  case  cited  in  the.  opening,  1 
Cooke,  214,  such  a  power  was  expressly  disclaimed.  And  in  5  Bin- 
ney,  105,  Chief  Justice  Tilghman  refused  a  maddamus  to  the  state 
treasurer,  because  it  would  b6  but  another  mode  of  suing  the  com- 
monwealth; thus  applying  the  maxim  of  common  sense  and  good 
morals,  that  what  the  law  will  not  allow  you  to  do  directly,  you 
shall  not  attempt  to  do  indirectly.  But  English ;  cases,  and  even 
cases  from  our  state  courts,  however  useful  in  furnishing  principles 
and  analogies,  cannot  determine  a  question  arising  on  the  constitu- 
tion of  the  United  States^  Aware  of  this,  the  leai^ned  counsel  had 
chiefly  relied  on  the  cases  of  JVIarbury  v.  Madison^  1  Cranch,  137; 
M^ntire  v.  Wood,  7  Cranch,  504;  and  M^Cluny  v.  Siiliman,  6  Wheat 
598.  In  the  firat  of  these,  it  was  said,  the  broad  principle  had  been 
established,  that  in  all  cases  where  an  individual  was  interested  in 
the  discharge  of  an  official  act,  by  an  executive  officer,  the  writ  of 
mandamus  was  the  appropriate  remedy  to  compel  the  performance 
of  such  act;  and  the  other  cases  were  referred  to  as  confirming  this 
dbctrine.  In  regard  to  these  authorities,  the  attorney  general  refers 
red  to  the  observations  in  his  official  opinion  in  the  record,  and  to 
the  opening  argument;  and  conceded,  ths^t  if  Chief  Justice  Marshall 
was  correct,  in  considering  the  appointment  of  Marbury  as  complete, 
by  the  signing  and  sealing  of  the  commission,  and  in  holding  that  he 
thereby,  acquired  a  vested  legal  right  to  the  oHice,  and  to  the  com- 
mission as  tbe  evidence  of  it,  and  that  the  secretar}'^  held  the  com- 
mission as  a  mere  depositary,  for  the  personal  and  exclusive  benefit 
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6t  Marbury;  there  could  then  be.  no  doiibt  that  a  mandamtia  might 
be  issued/ consistently  enough  with  th^  constitation:  because  the 
delivery  of  the  commission  would,  in  that  case,  be  a  mere  ministe- 
rid  act,  and  the  secretary  of  states  quoad  hoc,  a,  mere'  ministerial 
officer. 

In  this  view  of  the  case,  he  assented  to  the  comment  of  Justice 
Story,  that  no  lawyer  could  doubt  the  power  of  congress  to  autiio- 
rize  the  proper  courts  to  issue  a  mandamus  in  such  a  cas^;  and  to  the 
similar  declaration  of  Justice  Johnson,  in  6  Wheat;' and  of  Justice' 
Thompson,  in  1  Paine.  This  "however  falls  very  fai;  short  .of  the 
doctrine  now  under  consideration,  a  doctrine  which,  claims  for  the 
legislature  the  power  to  confer  on  the' courts  of  justice  unlimited  au- 
thority to  supervise  and  control  executive  officers,  in  all  matters  what- 
soever. In  support  of  this  position,  the  13th  section  of  the  judicial 
act  of  1789,  had  been  invoked  as  a  legislative  declaration  tiiat  writs 
of  mandamus  might  be  issued  to  any  officers  of  the  United  States, 
executive  as  well  as  others.  And  it  was  said,  that  although  tiiis  sec- 
tion had  been  decided  in  Marbury  v.  Madison  to  be  unconstitutional^ 
as  attempting  to  give  to  tiie  Supreme  Court  an  original  jurisdiction  in 
this  respect;  yet  that  it  was  entitled  to  respect  in  the  point  now  un- 
der discussion.  Independently  of  any  other  answer,  it  was  enough 
to  say  that  the  section  confined  the  writ  to  cases  ** warranted  by  the 
principles  and  usages  of  law:'^  that  the  principles  of  lavjr  forbid  the 
issuing  of  a  mandamus,  except  in  cas^s  stricdy  of  judicial  cognizance; 
arid  especially  forbid  the  interference  of  courts  of  justice  with  execu- 
^  tive  functions :  and  that  the  usages  in  England  and  in  this  country, 
are  in  accordance  with  these  principles.  In  the  cases  of  The  United 
States  V.  Arredondo  and  others,  6  Peters,  763;  9  Peters,  172,  &c.,.the 
United  States,  in  order  to  execute  the  stipulations  for  the  protection 
of  private  property  contained  in  the  Florida  treaty,  consented  to  apr 
pear  in  court  at  the  suit  of  the  claimant;  gave  the  courts  ample  autho- 
rity to  decide  on  the  validity  of  claims  under  the  treaty;  and  em- 
powered them  when  a  claim  was  established,  to  issue  a  mandate  to  a 
ministerial  officer  to  make  the  necessary  survey  and  execution  of  the 
decree.  The  irrelevancy  of  this  procedure  to  the  present  discussion 
is  obvious.  Nor  did  this  part  of  the  opposing  argument  derive  any 
support  from  any  of  the  post  office  laws  to  which  the  learned  coun- 
sel had  referred;  there  being  no  provision  in  the  sections  which  had 
been  quoted,  which  enfipowered  the  judiciary  to  interfe]:<3,  in  any 
way,  except  by  taking  cognizance  of  suits  regularly  instituted. 
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In. conclusion,  the  attorney  general  insisted,  that  eyeiv^if  the  post* 
jnaster  general  could  properly  be  regarded  in  this  case  Ks  a  mere  min- 
isterial officer,  arid  if  the  relators  could  be  considered  as  having  a 
vested  le^l  right  to  the  credits  in  question;  still  the  cotiH  below  had 
no  jurisdiction-  to  issue  the  mandamus,  bcQause  its  autliority  in  this 
respect  was  no  greater  than  that  of  the  ordinary  circuit  courts.  It  was~ 
deserving  of  notice  that  no  attempt  had  been  made  by  the  other  side 
to  explain  how  it  happened  that  this  extended  jurisdiction  had  never 
before  been  exercised  or  asserted;  although  cases  calling  for  its  ex- 
ercise must  frequently  have  occurred. 

But  suppose  this  objection  out  of  the  way;  suppose  the  jurisdic- 
tion clear,  and  the  legal  right  of  the  relators  to  the  credits  claimed 
by  them  admitted;  yet  the,  court  erred  in  awarding  the  manda- 
mus. It  is  not  every  case  of  the  denial  of  a  vested  l^gal  right,  which 
is  to  be  redressed  by  this  writ  It  must  appear  that  there  is  no  other 
specific  legal  remedy.  .  In  the  present  case,  if  th,e  rights  of  the  re- 
lators be  such  as  their  counsel  represent,  an  action  on  the  case  will 
plainly  lie.  This  is  conceded.  Butl^  are  told,  that  the  recovery  in 
such  an  action,  will  be  only  for  the  damages  prior  to  the  commence- 
ment of  the  suit,  and  that  they  will  be  obliged  to  bring  new  suits  id 
infinitum-  This,  however,  catinot  be  necessary,  if  ia  the  first  action 
the  plaintiff  choose  to' go  for  the  total  damages.  Then  it  is  said, 
that  the  damages  may  .not  be  collected;  and  if  collected,  that  the  re^ 
lators  will  not  get  the  .specific  thing,  the  entry  of  the  credits.  ^  This 
objection  might  have  been  made  in  each  of  the  cases  cited  in  the 
opening,  where  the  liability  of  the  defendant  to  an  action  on  the  case, 
was  held  a  sufficient  reason  for  denying  the  mandamus. 

Nor  does  it  follow,  even  if  the  ultimate  efficiency  of  the  legal  re- 
medy by  action  be  reaUy  doubtful,  that  a  mandamus  is  to  be  issued. 
This  is  ndt  one  of  those  writs  which  is  demandable  of  strict  right: 
the  courts  exercise  a  sound,  legal  discretion,  in  awarding  it  Being 
founded  on  the  prerogative  of  the  crown,  the  English  court  of  king's 
bench  will  not  issue  it,  unless  there  be  a  i:eal  necessity  for  it  There 
must  be  a  nodus,  and  on^,  too,  dignus  vendice;  or  the  court  will  not 
interp6se.  This  discretion  the  court  below  was  bound  to  exercise: 
and  if  this  Court  see  that  they  have  violated  it,  the  judgment  may, 
and  should  be  reversed.  Now,  it  appears  by  the  record  not  only 
that  congress  have  full  power  to  settle  this  whole  controversy,  and 
to  give  to  the  relators  all  they  claim;  but  that  they  have  applied  to 
congress  for  relief,  and  that  their  application  is  still  pending.    In  this 


Digitized  by 


Google 


608  SUPREME  COU&T. 

{Kendall  ▼.  The  United  States.] 
posture  of  the  ca8e>  is  It  discreet  for  the  court  to  interfere  by  man- 
damus? Suppose  a  resolution  by  the  directors  of  a  bank,  or  other 
monied  corporation^  instructing  their  cashier  to  pay  certain  moneys 
to  a  creditor  of  the  corporation;  the  cashier  makes  ja  question  as  to 
the  meaning  of  the  resolution,  and  refers  the  party  to  the  directors 
for  further  instruction;  suppose  the  party  to  apply  to  them,  bqt,  be- 
fore his  application  is  decided,  to  ask  for  a' mandamus;  would  it  be  a 
sound  exercise  of  legal  discretion  to  interfere?  Would  not  the  ^arty 
be  told  that  he  had  selected  his  remedy,  and  that  he  must  pursue  it 
to  a  conclusion,  before  he  could  ask  for  this  prero^tive  writ?.  Buf 
the  relators  say,  that  congress  will  not  pass  any  further  law.  How 
^^an  this  be  judicially  known?  And  why  will  not  congress  pass  a 
further,  law?  Becau^,  say  the  irelators,  they  consider  the  case  so 
very  plain  that  no  new  law  is  necessary.  This,  one  would'  think, 
would  justify  an  expectation  directly  the  reverse.  At  any  rate  the 
subject  having  been  actually  referired  to  congress,  by.  the  executive; 
and  the  relators  having  gone  to  that  body,  it  would  seem  to  be  mani- 
festly indiscreet,  and  improper,  for  the  courts  to  interfere  until  some 
more  serious  attempt  be  made  to  obtaiif  the  direction  of  that  depait- 
ment  to  which  the  disposition  of  the  public  ti^easure  peculiarly  be- 
longs. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court: 
This  case  comes  up  on  a  writ  of  error  from  the  circuit  court  of  the 
United  States  for  the  District  of  Columbia,  sitting  for  the  county  of 
Washington. 

This  case  was  brought  before  the  court  below  by  petition,  setting 
out  certain  contracts  made  between  the  relators  and  the  late  post- 
master ^neral,  upon  which  they  claimed  certain  credits  and  allow- 
ances upon  their  contracts  for  the  transportation  of  the  mail.  That 
credits  and  allowances  were  duly  made  by  the  late  postmaster  gene- 
ral. That  the  present  postmaster  generStl  when  he  came, into  office, 
re-examined  the  contracts  entered  into  with  his  predecessor,  and  the- 
allowances  made  by  him,  and  the  credits  and  payments  which  had 
been  made;  and  directed  tliat  the  allowances  and  credits  should  be 
withdrawn,  and  the  relators  recharged  with  divers  payments  they 
had  received.  That  the  relators  presented  a  memorial  to  congress 
on  the  subject,  upon  which  a  law  was  passed  on  the  21st  of  July, 
1836;  for  their  relief;  by  which  the  solicitor  of  the  treasury  was 
auth  ri'^^d  and  directed  to  settle  and  adjust  the  claims  of  the  relators 
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for  extnhs^rvtces  performed  1^  them ;  to  inquire  into  aod  determipe 
the  equity  of  such  claims;  and  to  make  the  relators  such  allowanelie 
therefor,  as  upon  full  examination  of  aU  the  evidence  may  seem 
rights  according-  to  the  principles  of  equity^  And  that  the  postmastei 
general'be;  and  he  is  hereby  directed  to  credit  the  relators  with  what*- 
ever  sum  or  sums  of,  mon^y,  if  any,  the  solicitor  ahidl  so  decide  to 
be  due  to  them,  for  and  on  account  of  any  such  service  or  contract 
And  the  petition  further  sets  out,  that  the  solicitor,  Virgil  Maxcy, 
assumed  upoa  himself  the  performance  of  the  duty  and  authority 
created  and  conferred  upon  him  by  the  law,  and  did  make  out  and 
communicate  his  decision  and  award  to  the  postmaster  general;  by 
which  award  and  decision  the  relators  were  allowed  one  hundred  and 
sixty-one  thousand  five  hundred  and  sixty-three  dollars  and  eighty- 
nine  cents.  -  -That  the  postmaster  general^  on  being  notified  of  the 
award,  only  so  &r  obeyed  and  carried  into  execution  the  act  of  con- 
gress, as  to  directy-and  cause  to  be  carried  to  the  credit  of.  the  rela- 
tors, the  sum  of  one  hundred  and  twenty-two  ,thousand  one  hundred 
and  two  dollars  and  forty-six  cents.  But  that  be  has, 'and  still  dof^ 
refuse  and.  neglect  to  credit  the  relators  with  the  residue  of  the  sum 
so  awarded'  by  the  sglicitor,  amounting  to  thirty-nine  thousand  four 
hundred  anil  sixty-two  dollars  and  focty-three  cents.  And  the  pe- 
tition prayed  the  court,  to  award  a  mandamus  directed,  to  the  post- 
master general^  commanding  him  fully  to  comply  with,  obey  and  exr 
ecute  the  said  act  of  congress^  by  crediting  the  relators  with  the  full 
and  entire  sum  awarded  in  their  favoUr  by  jthe  solicitor  pf  the  trea- 
sury. 

Such  proceedings  were  afterwards  had  in  th^  case,  that  a  peremp- 
tory mandamus  was  oi:dered  commanding  the  said  Amos  Eepdall, 
postmaster  general,  forthwith  to  credit  the  relators  with  the  full 
amount  awarded  and  decided  by  the  solicitor  of  the  treasury  to  be 
due  to  the  relators. 

The  questions  arising  upon  this  case,  inay  b^  considered  under  two 
general  inquiries: 

1.  Does  the  record  present  a  proper  case  for  a  mandamus;,  and  if 
so,  then, 

2.  Had  the  circuit  couil  of  this  district  jurisdiction  of  the  case, 
and  authority  to  issue  the  writ 

Under  the  first  head  of  inquiry,  it  has  been  considered  by  the 
counsel  on  the  part  of  the-postmaster  general,  that  diis  is  a  proceed- 
ing against  him  to  enforce  the  performance  of  an  official  duty.    And 
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the  proceeding  has  been  treated  as  an  infringement  upon  the  execu- 
tive department  of  the  government;  which  has  led  to  a  very  ex- 
itended  range  of  argtimedt  oq  the  independence  and  duties  of  that 
department;  but  whieh^  according  to  the  view  taken  by  the  Court  of 
the  case,  is  entirely  misapplied.  We  do  not  think  the  proceedings;  in 
this  case,  interferes,  ia  any  respect  whatever,  with  the  rights  or  du- 
ties of  the  executive;,  or  that  it  involves. any  conflict  of  powers  be- 
tween the  executive  and  judici^sd  departments  of  the  government 
The  mandamus  does  not  seek  to  direct  or  control  the  postmaster 
general  in  the  discharge  of  any  official  duty,  partaking  in  any  re- 
spect of  an  teecutive  character;  but  to  enforce  the  performance  ol  a 
mere  ministerial  act,  wbich.neither  he  nor  the  President  had  any  au- 
thority to  deny  or  controL 

We  shall  not,  thei^fore,  enter  into  any  particular  examination  of 
the  line  to  be  drawn  between  the  powers  of  the  executive  and  judicial 
departmetots  of  the  government  The  theory  ol  the  constitution  un- 
doubtedly is,  that  the  great  powers  of  the  government  are  divided 
into  separate  departments;  and  so  far  as  these  powers  are  derived 
from  the  constitution,  the  departments  may  be  regarded  as  itidepend- 
ent  of  each  other.  Biit  beyond  that,  all  are  subject  to  regulations  by 
law,  touching  the  disicharge  of  the  duti^i)  required  to  be  performed^ 

The  executive  power  is  vested  in  a  President ;  and  as  far  as  bin 
powers  are  derived  from  the  constitution,  he  is  beyond  the  reach  of 
any  other  department^  except  in  the  mode  prjescribed  by  the  consti- 
tution through  the  impeaching  power.  But  it  by  no  means  folio W9, 
that  every  officer  in  every  branch  of  that  department  is  under  the 
exclusive  direction  of  the  President  Such  a  principle,  we  appre- 
hend, is  not,  and  certainly  cannot  be  claimed  by  the  President 

There  are  certain  political  duties  imposed  upon  many  officers  in 
the  executive  department,  the  discharge  of  which  is  under  the  di^ecn 
tioa  of  the  President  But  it  would,  be  an  alarming  doctrine,  that 
congress  cannot  impose  upon  afny  executive  officer  any  duty  they 
may  think  proper,  which  is  not  repugnant  to  any  rights  secured  and 
protected  by  the  constitution;  and  in  such  cases,  the  duty  and  re- 
sponsibility grow  out  of  and  are  subject  to  the  control  of  the  law, 
and  not  to  the  direction  of  the  President  And  this  is  emphatically 
the  case,  where  the  duty  enjoined  is  of  a  mere  ministerial  character. 

Let  us  proceed,  then,  to  an  examination  of  the  -iCt  required  by 
the  mandamus  to  be  performed  by  the  postmaster  general;  and  his 
obligation  to  perform,  or  his  rij|;ht*  to  resist  the  performance,  must 
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depend  upon  the  act  of  congress  of  the  2d  of  July,  1836.  This  is 
a  special  act  for  the  belief  of  the  relators^  Stockton  &  Stokes;  and 
was  passed,  as  appei^rs  oii  its  face,  to  adjust  aild  settle  ceHain  claims 
which  they  had  for  extra'  senrices,  as  contractors  for  carrying  the 
mail.  These  claims  were^of  course,  upon  the  Uqited  States,  through 
the  postmaster  general.  The  real  parties  to  the  dispute  were,  there- 
fore, the  rectors  and  the  United  States.  The  United  Stales  could 
not,  of  course,  be  su6d,  or  the  claims  in  any  way  enfc^ced  against 
the  United  States,  without  their  consent  obtained  through  an  act  of 
congress :  by  which  they  consented  to  submit  these  claims  to  the 
solicitor  of  the  treasury  to  inquire  into  and  determiile  the  equity  of 
the  claims,  and  to  m^e  such  allowance  therefor  as  upon  a  full  ex- 
amination of  all  the  evidence,  should  seem  right,  according  to  the 
principles  of  equity.  And  the  act  directs  the  postmaster  general  to 
credit  the  relators  with  whatever  sum,  if  any,  the  solicitor  shall 
decide  to  be  due.  to  them,  for  or  on  account  of  any  such  service  or 
contract. 

The  solicitor  did  examine  and  decide  that  there^  Was  due  to  the 
relators^  one  hundred  and.  sixty-one  thousand  five  hundred  and  sixty- 
three  dollars  and  ninety-three  cents ;  of  this  sum,  the  postmaster 
general  credited  them  with  one  hundred  and  .twenty-two.  thousand 
one  hundred  and  one  dollars  and  forty-six  cents:  leaving  due  the 
sum  of  thirty-nine  thousand  four  hundred  and  seventy-two  dollars 
and  forty-seven  cents,  which  he  refused  to  carry  to  their  crediti 
And  the  cl  ject  of  the  mandamus  was  to  compel  him  to  give  credit 
for  this  balance. 

Under  this  law  the  postmaster  general  is  vested  with  no  discre- 
tion or  controKover  the  decisions  of  the  solicitor;  nor  is  any  appeal 
or  review  of  that  decision  provided  for  by  the  act  The  tetms  of 
the  submission  was  a  matter  resting  entirely  in  the  discretion  of 
congress ;  and  if  they  thought  proper  to  vest  such  a  power  in  any 
one«  and  especially  as  the  arbitrator  was  an  officer  of  the  govern- 
ment, it  did  not  rest  with  the  postmaster  general  to  control  con- 
gress, Or  the  solicitor,  in  that  affair.  It  is  unnecessary  to  say  how 
far  congress  might  have  interfered,  by  legislation,  after  the  report  of 
the  solicitor.  But  if  there  was  no  fraud  or  misconduct  in  the  arbi- 
trator, of  which  none  is  pretended,  or  suggested;  it  may  well  be 
questioned  whether  the  relators^  had  not  acquired  such  a. vested  right, 
as  to  be  beyond  the  power  of  xongress  to  deprive  them  of  it. 

But  so  far  from  congress  attempting  to  deprive  the  relators  of  the 
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benefit  of  the  nward,  they  may  be  consider  as  impliedly  sanction- 
ing and  approving  of  the  decisions  of  the  solicitor.  It  is  at  least  so 
to  be  considered  by  one  branch  of  the  legislature.  Alter  the  posi- 
master  general  had  refused  to  credit  tlie  relators  with  the  full  amount 
of  the  award  of  the  solicitor,  they,  under  the  advice  of  the  Presi- 
dent^ presented  a  memorial  to  congress,  setting  out  the  report  of  the 
solicitor,  and  the  refusal  of  the  postmaster  general  to  giv|S  them 
credit  for  the  amount  of  the  award,  and  praying  congress  to  provide 
such  remedy  for  the  dehial  of  their  rights>  as  in  their  wisdom  might 
seem  right  and  proper. 

Upon  this  memorial,  the  judiciary  committee  of  the  senate  made 
a  report,  in'which  they  say,  ^that  congress  intended  the  award  of 
the  solicitor  to  be  final,  is  apparent  from  the  direction  of  the  act  that 
the 'postmaster  general  be,  and  he  is  hereby  directed  to  credit  such 
mail  contractors  with  whatever  sum  the  solicitor  shall  decide  to  b6 
due  to  them.",  If  congress  had  intended  to  revise  the  decision  of 
the  solicitor,  the  postmaster  general  would  not  have  been  directed  to 
make  the  payment,  without  the  intervention  or  further  i^ctioijL  of 
congreski  That  unless  it  appeared,  which  is  not  suggested  by  any 
one,  that  some  cause  exists  which  would  vitiate  or  tet  aside  the 
award  between  private  parties  before  a  'judicial  tribunal,  the  coni- 
mittee  cannot  recommend  the  interference  of  congress  to  set  aside 
this  awar4,  and  more  especially  as  it  has;been  m^de  by  «  high 
officer,  selected  by  the  government;  and  the  committee  conclude 
their  report  with  a  resolution,  "That  the  postmaster  general  is  fuHy 
warranted  in  paying,  and  ought  to  pay  to  William  B.  Stokps  and 
others,  the  full  amount  of  the  award  of  the  solicitor  of  the  treasury:" 
which  resolution  was  unanimously  adopted  by  the  senate.  After 
8uchlai  decided  expression  of  the  opinion  of  one  branch  of  congress, 
it  would  not  have  been  np/^essary  to  apply  to  the  other.  Even  if 
the  relators  were  bound  \o  make  any  application  to  congress  for 
relief,  which  they  clearly  were  not;  their  right  to  the  full  amount  of 
the  credit,  according  to  the  report  of  the  solicitor,  having  been  ascer- 
tained and  fixed  by  law,  the  enforcement  of  that  right  falls  properly 
within  judicial  cognizance. 

It  was  urged  at  the  bar,  that  the  postmaster  general  was  alone, 
subject  to  the  direction  and  control  of  the  President,  with  respect 
to  tfie  execution  of  the  duty  imposed  upon  him  by  this  law^  and  this 
right  of  the  President  is  claimed,  as  growing  out  of  the  obligation 
imposed  upon  him  by  the  constitution,  to  take  care  that  the  laws  lie 
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feiithfully  executed.  This  is  a  doctrine  that  cannot  receive  the 
sanction  of  this  court  It  would  be  vesting  in  the  President  a  dis- 
pensing power,  which  ha?  no  countenance  for  its  support  in  any 
part  of  the  constitutipn ;  and  is  asserting  a  principle,  which,  if  car- 
ried out  in  its  results,  to  all  cases  falling  within  it,  would  be  clothing 
the  President  with  a  power  entirely  to  control  the  legislation  of. 
congress,  and  paralyze  t^e  administration  of  justice. 

To  contend  that  the  obligation  imposed  on  the  President  to  see 
the  laws  faithfully  executed,  implies  a  power  to  forbid  their  execu- 
tion, is  a  novel  construction  of  the  constitution,  and  entirely  inad- 
missible. But  although  the  argument  necessarily  leads,  to  such  a 
result,  we  do  not  perceive  from  the  case  that  any  such  power  has 
been  claimed  by  the  President  But,  on  the  contrary,  it  is  fairly  to 
be  inferred  that  such  power  was  disclaimed.  He  did  nOt  forbid  or 
advise  the  postmaster  general  to  abstain  from  executing  the  law,  and 
giving  the  credit  thereby  required-,  but  submitted  the  matter,  in  a 
message  to  congi*ess.  And  the  same  judiciary  committee  of  the 
senate  report  thereupon,  ih  which  they  say,  "The  Pre^*-  ^nt,  in  his 
message,  e::presses  no  opinion  in  relation  to  the  subject  under  con- 
sideration, nor  does  he  recommend  the  adoption  of  any  measure 
whatever.  He  communicates  the  report  of  tlie  postmaster  general, 
the  review  of  that  report  by  the  solicitor  of  the  treasury,  and  the 
remarks  of  the  postmaster  general  in  answer  thereto,  together  with 
such  vouchers  as  are  rcfened  to  by  them  respectively.  That  the 
committee  havis  considered  the  documents  communicated,  and  can- 
riot  discover  any  cause  for  changing  their  opinion  upon .  any.  of  the 
principles  advanced  in  tlieir  former  report  upon  this  subject,  nor  the 
correctness  of  their  application  to  this  case;  and  recommend  the 
adoption  of  the  resolution  before  reported." 

Thus,  upon  a  second  and  full  consideration  of  the  subject,  after 
hearing  and  examining  the  objections  of  the  postmaster  general,  to 
the  award  of  the  solicitor,  the  committee  report,  that  the  postmaster 
general  ought  to  pay  to  the  relators  the  amount  of  the  award. 

The  right  of  thfc  relators  to  the  benefit  of  the  award  ought  now  to 
be  considered  as  irreversibly  established;  and  the  question  is  whether 
they  have  any^  and  what  remedy  ? 

The  act  required  by  the  law  to  be  done  by  the  postmaster  general 
is  simply  to  credit  the  relators  with  the  full  amount  of  the  award  of 
the  solicitor.  This  is  a  precise,  definite  act,  purely  ministerial;  and 
about  which  the  postmaster  general  had  no  discretion  whatever. 
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The  law  upon  its  face  shows  the  existence  of  accounts  between,  the 
relators  and  the  post  office  department  No  money  was  required  to 
be  paid;  and  none  could  have  been  drawn  out  of  the  treasury  with* 
out  further  legislative  provision,  if  this  credit  should  overbalance  the 
debit  standing  against  the  relators.  But  this  was  a  matter  with  which 
the  postmaster  general  had  no  concern.  He  was  not  called  upon  to 
furnish  the  means  of  paying  such  balance,  if  any  should  be  found. 
Henyas  simply  required  to  give  the  credit  This  was  not  an  official 
act  in  any  other  sense  than  being  a  transaction  in  the  department 
where  the  books  and  accounts  were  kept;  arid  was  an  official  act  in 
the  same  sense  that  an  entry  in  )the  minutes  of  a  court,  pursuant  to 
an  order  of  the  court,  is  an  official  act  There  is  no  room  for  the 
exercise  of  any  discretion,  official  or  otherwise:  all  that  is  shut  out 
by  the  direct  and  positive  command  of  the  law,  iind  the  act  required 
to  be  done  is,  in  every  ju3t  sense,  a  mere  ministerial  act 

And  in  this  ^iew  of  the  case,  the  question  arises,  is  the  remedy  by 
mandamus  the  fit  and  appropriate  i^medy  ? 

The  common  law,  as  it  was  in  force  in  Maryland  when  the  ces** 
sion  was  made,  remained  in  force  in  thia  district  We  must,  there- 
fore, consicler  this  writ  as  it  was  understood  at  the  common  law  with 
respect  to  its  object  and  purpose,  and  varying  only  in  the  form  re- 
quired by  the  different  character  of  oiir  government  It  is  a  writ,  ip 
England,  issuing  out  of  the  king's  bench,  in  the  name  of  the  king, 
and  is  called  a  prero^tlve  writ,  biit  considered  a  writ  of  right;  and. 
is  directed  to  some  perison,  corporation  ror  inferior  court,  requiring 
them  to  do  some  particular  thing,  therein  specified^  which  appertains 
to  their  office  or  duty,  and  which  is  supposed  to  be  consonant  to  right 
and  justice,  and  v/here  thei^e  is  no  other  adequate  specific  remedy. 
Such  ^  writ,  and;  for  such  a  purposie,  would  seefti  to  be  peculiarly 
appropriate  to  the  present  case*  The  right  claimed  is  just  and  esta- 
blished by  positive  law;  and  the  duty  required  to  be  performed  is 
clear  and  specific,  and  there  is  no  other  adequate  remedy. 

The  remedies  suggested  at  the  bar  were,  then,  an  application  to 
congpress;  removal  of  the  postmaster  general  from  office;  and  an  ac- 
tion against  him  for  damages. 

"the  first  has  been  tried  and  failed.  The  second  might  not  afford 
any  certain  relief,  for  his  successors  might  wi+hhold  the  credit  in 
the  same  manner;  and,  besides,  such  extraordinj^ry  measures  are  not 
the  remedies  spoken  of  in  the  law  which  will  supersede  the  right  of 
retorting  to  a  mandamus;  and  it  is  seldom  that  a  private  action  at 
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law  will  afford  an  adequate  remedy.  If  the  denial  of  the  right  be 
considered  as  a  continuing  injury,  to  be  redressed  by  a  series  of  suc^ 
eessive  actions,  as  long  as  the  right  is  denied-;  it  would  avail  nothing, 
and  never  furnish  a  complete  remedy.  Or  if  the  whole  amount  of 
the  award  claimed  should  be  considered  the  measure  of  damages,  it 
might,  and  generally  would  be  an  inadequate  remedy,  where  the. 
damages  were  large.  The  languare  of  this  Court,  in  the  case  of  Os- 
bom  y.  United  States  Bank,  9  Wheat  844,  is,  that  the  remedy  by 
action  in  such  cases  would  have  nothing  real  in  it.  It  would  be  a 
r^medy^in  name  only,  and  not  in  substance;  especially  where  the. 
amount  of  damages  is  beyond  the  capacity  of  a  party  to  pay. 

That  the  proc  ceding  on  »  mandamus  is  a  case  within  the  meaning 
of  the  act  of  congress,  has  been  too  often  recognised  in  this  Court  to 
require  any  particular  notice.  It  is  an  action  or  suit  brought  in  a 
court  of  justice,  asserting  a  right;  and  is  prosecuted  according  to  the 
forms  of  judicial  proceedings. 

The  next  inquiry  is,  whether  the  court  'below  had  jurisdiction  of 
the  case,  and  power  to  issue  the  mandamus? 

This  objection  rests  upon  the  decision  of  this  Court;  in  the  cases  • 
of  M^Intire  v.  Wood,  7  Cranch,  504;  and  M^Cluny  v.  Silliman,  6 
Wheat  369.  It  is  admitted  that  those  cases  have  decided  that  the 
circuit  courts  of  the  United  States,  in  the  several  states,  have  not  au- 
thority to  issue  a  mandamus  against  an  oJ£cer  of  the  United  States'. 
And  unless  the  circuit  court  in  the  District  of  Columbia  has  larger 
power?  in  this  respect,  it  had  not  authority  to  i^sue  a  mandamus  in 
the  present  case. 

It  becomes  necessary,  therefore,  to  examine  with  attention  the 
ground  on  which  those  cases  rested.  And  it  is  to  be  obserye^,  that 
although  the  question  came  up  under  the  names  of  different  parties, 
it  related  to  the  same  clairarin  both:  and,  indeed,  it  Wds  before  the 
Court  at  itnother  time,  which  is  reported  in  2  Wheat  369. 

The  question,  in  the  first  ca^e,  originated  in  th^  circuit  court  of  the 
United  States,  in  Ohio,  and  came  to  this  Court  on  a  certificate  of  di- 
vision of  opinion.  The  second  time,  it  was  an  original  application 
to  this  Court,  for  the  mandamus.  The  third  time,  the  application 
was  to  the  state  court,  and  was  brought  here  by  writ  of  error,  under 
the  twenty-fifth  section  of  th^  judiciary  act 

By  the  first  report  of  the  case,  in  7  Cranch,  it.  appears  that  the  ap- 
plication to  the  circuit  court  was  for  a  mandamus  to  the  register  of  a 
land  office  in  Ohio,  commanding  him  to  issue  a  final  certificate  of 
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)>urcha8e  for  certain  lands  in  that  state,  and  ihe  court,  in  giving  its 
judgment,  say:  the  power  of  the  cil*cuit' courts  to  issue  the  tvrit  of 
mandamus,  is  confined  exclusively  to  those  cases  in  which  it  may  be 
necessary  to  the  exercise  of*  their  jurisdiction.  But,  it  is  added,  if 
the  eleventh  section  of  the  judiciary  act  had  covered  the  Whole 
ground  of  the  constitution,  there  would  be  much  ground  for.exercisi- 
ing  this  power  in  many  cases  wherein  some  ministerial  act  is  neces- 
sary to  the  completion  of  an  individual  ri^t,  arising  under  the  laws 
of  the  United  States;  and  tiien  the  fourteenth  section  of  the  act 
Would  sanction  the  issuing  of  the  writ  for  such  a  purpose.  But  that, 
although  the  judicial  power  under  the  constitution  extends  to  all 
cases  arising  undei*  the  laws  of  the  United  States,  the  legislature  have 
not  thought  proper  to  delegate  that  power  to  the  circuit  courts,  ex- 
cept in  certain  specified  cases.  .The  decision,  then,  turned' exdu-^ 
sively  u^on  the  point,  that  congress  had  not  delegated  to  the  circuit 
courts  all  the  judicial  power  that  the  constitution  would  authorite: 
and  admitting  what  certainly  cannot  be  denied,  that  the  constitu- 
tion is  broad  enough  to  warrant  the  vesting  of  such  power  in  the 
circuit  courts;  and. if  in  those  courts,  it  may  be. vested  in  any  other 
inferior  courts:  for  the  judicial  power,  says  the  constitution,  shall 
be  vested  in  one  Supreme  Court,  and  such  inferior  courts  as  the  con- 
greM  may  from  time  to  time  ordain  and  establish. 

It  is  not  .designated  by  the  Court,  in  tl)t  case  of  M'lntire  v.  Wood, 
in  what  respect  there  is  a  want  of  delegation  to  the  circuit  courts  ot 
the  power  necessary  to  take  cognizance  of  such  a  case,  and  issue  the 
writ  It  is  said,  however,  that  the  power  is  confined  to  certain  spe- 
cified eases,  among  which  is  not  to  be  found  that  of  issuing  a  manda- 
mus in  such  a  case  as  was  then  b)sfore  the  Court  It  is  unnecessary 
to  enter  into  a  particular  examination  -of  the  limitati  n  upon  the 
power  embraced  in  this  eleventh  section  of  the  judiciary  act  There 
is,  manifesCIy,  some  limitation.  The  circuit  courts  have  certainly 
not  jurisdiction  of  all  suits  or  cases  of  a  civil  nature  at  common  law, 
and  in  equity.  They  are  not  courts  of  general  jurisdictior.  in  all 
such  cases;  and  an  averment  is  necessary,  bringing  the  case  within 
one  of  the  specified  classes.  .But  ttie  obvious  inference  from  the 
case  of  M^Intire  V.  Wood,  is,  tjiat  under  the  constitution,  the  power 
to  issue  a  mandamus  to  an  executive  ofiicer  of  the  United  Sitates, 
may  be  vested  in  the  inferior  courts  of  the  United  States;  and' that 
it  is  the  appropriate  writ,  and  proper  to  be  eniployed,  agreeably  to 
the  principles  and  usages  of  law,  to  compel  the  performance  of  a  mi- 
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nisterial  act,  necessary  to  the  completion  of  an  individual  right  aria* 
ing  under  the  laws  of  the  United  States.    And  the  case  now  before 
the  Court,  is  precisely  one  of  that  description.    And  if  the  circuit 
court  of  this  district  has  the  power  to  issue  it,  all  objection  aris- 

'  ing  ciither  from  the  character  of  the  party,  as  an  officer  in  the  execu- 
tive department  of  the  government,  or  from  the  nature  of  the  act 
commanded  to' be  done,  must  be  abandoned. 

An  application  for  a  mandamus,  founded  on  the  same  claim,  was 
made  to  this  Court  under  the  name  of  M^Cluny  v.  Silliman,  as  re- 
ported in  2L  Wheat  369;  and  the  apjdication  was  refused  on  the  au- 
thority of'Marbury  v.  Madison,  1  Cranch,  137,  that  this  Court  had 
no  original  jurisdiction  in  such  cases. 

The  case  came  up  again  under  the  name  of  M^Cluny  v.  Silliman, 
6  Wheat  598,  on  a  writ  of  error  to  a  state  court,  under  the  25th  sec- 
tion of  the  judiciary  act;  and  the  only  question  directly  before  the 
Court,  was,  whether  a  state  court  had  authority  to  issue  a  mandamus 
to  an  officer  of  the  United  States,  and  this  power  was  denied.  Mr. 
Justice  JohnsoiJ,  who  gave'  the  opinion,  and  who  had  given  the 
opinion  of  the  Court  in  M^Intire  v.  Wood,  alluded  to  that  case,  and 
gave  some  account  of  the  application  in  that  case,  and  the  grounds 
up^n  which  the  Court  decided  it;  and  observes,  that  the  mandamus 
asked  for  in  that  case,  was  to  perfect  the  same  claim,  and,  in  point 
of^fact,  was 'between  the  same  parties;  and  in  answer  to  what  had 
been  urged  at  the  bar,  with  respect  to  the  character  of  the  parties, 
saysy  that  case  'did  not  turn  upon  that  point;  but  that  both  the  ar- 
gument of  counsel,  and  the  decision  of  the  Court,  show  that  the  power 

-  to  ssue  the  Inandamus  in  that  case,  was  contended  for  as  incident  to 
th^  judicial  Ipower  of  the  United  States;  and  that  tiie  reply  to  the 
argument  was,  that  although  it  might  be  admitted  that  this  control- 
ling power  over  its  ministerial  officers  would  follow  from  vesting  in 
its  courts  the  whole  judicial  power  of  the  United  States;  the  argu- 
ment fails  here,  sincq  the  legislature  has  only  made  a  partial  delega- 
tion of  its  judicial  pf  wers  to  the  circuit  courts.  That  all  cases  aris- 
ing under  the  laws  of  the  United  States,  are  not,  per  se,  among  the 
cases  comprised  within  the  jurisdiction  of  the  circuit  courts,  undc 
the  provisions  of  the  eleventh  section. 

It  is,  he  says,  not  easy  to  conceive  dn  what  legal  ground  a  state 
•tribunal  can,  in  any  instance,  exercise  the  power  of  issuing  a  manda- 
mus to  a  register  of  a  land  office.    The  United  States  have  not 
thought  proper  to  delegate  that  power  to  their  own  courts.    But 
Vol.  XII.— 4  I 
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when  in  the  case  of  Marbury  y.  Madison,  and  M^ntire  v.  Wood, 
this  Court  decided  againat  tlie  exercise  of  that  power,  the  idea  never 
presented  itself  to  any  one,  that  it  was  not  witfiin  the  scope  of  the 
judicial  power  of  the  United  States,  although  not  vested  by  law  in 
the  courts  of  the  general  government  And  no  one  will  contend, 
that  it  was  among  the  reserved  powers  of  the  states,  because  not  com- 
municated by  law  to  the  courts  of  the  United  States. 

The  result  of  these  cases,  then,  clearly  is,  that  the  authority  to  is- 
sue the  writ  of  mandamus  to  an  officer  of  the  United  States,  com- 
manding him  to  perform  a  specific  act  required  by  a  law  of  the 
United  States,  is  within  the  sdope  of  the  judicial  powers  of  the  United 
States,  under  the  constitution.  But  that  the  whole  of  that  power  has 
not  been  communicated  by  law  to  the  circuit  courts;  or  in  other 
words,  that  it  was  then  a  dormant  power  not  yet  called  into  action, 
and  vested  in  those  courts;  and  that  there  is  nothing  gro  ving  out  of 
the  official  character  of  the  party  that  will  exempt  him  from  this 
writ,  if  the  act  to  be  performed  is  purely  ministerial. 

It  must  be  admitted,  under  the  doctrine  of  this  Court  in  the  cases 
referred,  to,  that  unless  the  circuit  court  of  thiq  district  is  vested  with 
broader  powers  and  jurisdiction  in  this  respect,  than  is  vested  in  the. 
circuit  courts  of  the  United  States  in  the  several  states,  then  the  man- 
damus in  the  present  case  was  issued  without  authority. 

But  in  considering  this  question,  it  must  be  borne  in  mind  that 
the  only  ground  upon  which  the  court  placed  its  decision,  was  that 
the  constitutional  judicial  powers  on  this  subject  had  not  been  im- 
parted to  those  courts. 

In  the  first  place,  the  case  of  Wheelwright  et  al.  v.  The  Columbia 
Insurance  Co.  7  Wheat  534,  furnishes  a  very  atrdng,  if  not  conclu- 
sive inference  that  this  *Court  did  not  consider  the  circuit  court  of 
this  district  as  standing  on  the  same  footing  with  the  circuit  courts 
in  the  flrtates;  and  impliedly  admitting  that  it  had  power  to  issue  a 
mandamus  in  a  case  analogous  to  the  present  A  mandamus  in  that 
case  had  been  issued  by  the  circuit  court  of  this  district,  to  compel 
the  admission  of  the  defendants  in  error  to  the  offices  of  directors 
in  the  Columbian  Insurance. Company,  and  the  case  was  brought  be- 
fore this  Court  by  writ  of  error;  and  the  Court  decided  that  a  writ 
of  error  would  lie,  and  directed  affidavits  to  be  produced  as  to  the 
value  of  the  matter  in  controversy.  But  it  not  appearing  that  it 
amounted  to  one  thousand  dollars,  the  sum  required  tp  give  this 
Court  appellate  jurisdiction  from  the  final  judgments  or  decrees  of 
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the  eircuit  court  of  this  district,  the  writ  of  error  was  afterwards 
quashed. 

It  would  seem  to  be  a  reasonable,  if  not  a  necessary  conclusion, 
that  the  want  of  a  sufficient  value  of  the  matter  in  controversy,  was 
the  sole  ground  upon  which  the  writ  of  error  was  quashed,  or  dis- 
missed If  it  bad  been  on  the  ground  that  the  court  below  had  not 
jurisdiction  in  the  case,  it  can  hardly  be  believed  that  the  Court 
would  have  directed  affidavits  to  be  produped  of  the  value  of  the 
matter  in  controversy.  This  would  have  been  an  act  perfectly  nu- 
gatory, and  entirely  unavailable,  if  the  matter  in  controversy  had 
been  shown  to  be  above  the  value  of  cme  thousand  dollars.  If  the 
want  of  jurisdiction  in  the  circuit  court  had  been  the  ground  on 
which  the  writ  of  error  was  quashed,  the  same  course  would  have 
been  pursued  as  was  done  in  the  case  of  Custis  v.  The  Georgetown 
St  Alexandria  Turnpike  Co.  6  Cranch,  2S3;  where  the  writ  of  error 
was  quashed  on  the  ground  that  the  court  below  had  not  cognizance 
of  the  matter. 

But  let  us  examine  the  act  Of  congress  of  the  27th  of  February, 
1801,  concerning  the  District  of  Columbia,  and  by  which  the  circuit 
court  is  organized,  and  its  powers  and  jurisdiction  pointed  out  And 
it  is  proper,  preliminarily,  to  remark,  that  under  the  constitution  of 
the  United  States,  and  the  cessions  made  by  the  states  of  Virginia  and 
Maryland,  the  exercise  of  exclusive  legislation  in  all  cases  whatso- 
ever, is  given  to  congress.  And  it  is  a  sound  principle,  that  in  every 
well  organized  government  the  judicial  power  should  be  coexten* 
sive  with  the  legislative,  so  far  at  least  as  private  rights  are  to  be  en- 
forced by  judicial  proceedings.  There  is  in  this  district,  no  division 
of  powers  between  the  general  and  state  governments.  Congress 
has  the  entire  control  over  the  district  for  every  purpose  of  govern- 
ment; and  it  is  reasonable  to  suppose,  that  in  organizing  a  judicial 
department  here,  all  judicial  power  necessary  for  the  purposes  of  go- 
vernment would  be  vested  in  the  courts  of  justice.  The  circuit 
court  here  is  the  highest  court  of  original  jurisdiction;  and  if  the 
power  to  issue  a  mandamus  in  a  case  like  the  present  exists  in  any 
court,  it  is  vested  in  that  court 

Keeping  this  consideration  in  view,  let  us  look  at  the  act  of  con- 


The  first  section  declares,  that  the  laws  of  the  state  of  Maryland, 
as  they  now  exist,  shall  be,  Andi  continue  in  force  in  that  part  of  the 
district  which  was  ceded  by  that  state  to  the  United  States;  which  is 
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th%  part  lying  on  this  side  the  Potomac,  where  the  court  was  sitting 
when  the  mandamus  was  issued.  It 'was  admitted  on  the  argiiment, 
that  at  the  date  of  this  act,  the  common  law  of  England  was  in  force 
in  Maryland,  and  of  coui^se  it  remained  and  continued  in  force  in 
this  part  of  the  district:  and  that  the  power  to  issue  a  mandamus  in 
a  proper  case  is  a  branch  of  the  common  law,  cannot  be  doubted,  and 
has  been  fully  recognised  as  in  practical  operation  in  that  state,  in 
the  case  of  Runkle  v.  Winemiller  and  others,  4  Harris  &  M^Henry, 
448.    That  case  came  before  the  court  on  a  motion  to  show  cause 

.  why  a  writ  of  mandanus  should  not  issue,  commanding  the  defend- 
ants to  restore  the  Rev.  William  Runkel  into  the  place  and  functions 
of  minister  of  a  certain  congregation.  The  court  entertained  the 
motion,  and  afterwards  issued  a  peremptory  mandamus.  And  in  the 
opinion  delivered  by  the  court  on  the  motion,  reference  is  made  to 
the  English  doctrine  on  the  subject  of  mandamus;  and  the  court 
•ay,  that  it  rs  a  prerogative  writ,  and  grantable  when  the  public  jus- 
tice of  the  state  is  concerned,  and  commands  the  execution  of  an  act, 
where  otherwise  justice  would  be  obstructed,  d  Bac.  Ab.  527.  It  is 
denominated  a  prerogative  writ,  because  the  k^ng  being  the  fountain 

•  of  justice'  it  is  interposed  by  his  authority  ti*ansferred  to  the  court 
of  king's  bench,  to  prevent  disorder  from  a  failure  of  justice  where 
the  law  has  established  no  specific  remedy,  and  where  in  justice  and 
good  government  there  ought  to  be  one  3  Burr^  1267.  It  is  a  writ 
of  right,  and  lies,  where  there  is  a  right  to  execute  an  office,  perform 
a  sertice,  or  exercise  a  franchise;  and  a  person  is  kept  out  of  posses- 
sion, and  dispossessed  of  such  right,  and  has  no  olher  specific  legal 
remedy.     3  Burr,  1266. 

These,  and  other  cases  where  a  mandamus  has  been  considered  in 
England  as  a  fit  and  appropriate  remedy,  are  referred  to  by  the  ge- 
neral court;  and  it  is  then  added,  that  the  position  that  this  court  is 
invested  with  similar  powers,  is  generally  admitted,  and  the  deci- 
sions have  inyariably  (conformed  to  it;  from  whence,  say  the  court, 
the  inference  is, plainly  deducible,  that  this  court  may,  and  of  right 
ought,  for  the  sake  of. justice,  to  interpose  in  a  summary  way,  to  sup- 
ply a  remedy;  where,  for  the  want  of  a  specific  one,  there  would 
otherwise  be  a  failure  of  justice* 

The  theory  of  the  British  government,  and  of  the  common  law 
is,  that  the  writ  of  mandamus  is  a  prerogative  writ,  and  is  some- 
times called  one  of  the  flowers  of  the  cr6iyn,  and  is  therefore  con- 
fided only  to  the  king's  bench;  where  the  kin^y  at  one  period  of 
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the  jifdicial  hiitory  of  that  country,  is  said  to  have  sat  in  person, 
and  is  presumed  still  to  sit  And  the  power  to  issue  this  writ  is 
given  td  the  king's  bench  only,  as  having  the  general  superviping 
power  over  all  inferior  jurisdictions  and  officers,  and  is -coextensive 
with,  judicial  sovereignty.  And  the  same  theory  prevails  in  our  state 
governments,  where  the  common  law  is  adopted,  and  governs  in  the 
admii)istration  of  justice;  and  the  power  of  issuing  this  writ  is  ge- 
nerally confided  to  the  highest  court  of  original  jurisdiction.  But, 
it  cannot  be  denied  but  this  common  law  principle  may  be  modified 
by  the  legislati\re,  in  any  manner  that  may  be  deemed  proper  and 
expedient  No  doubt  the  British  parliament  might  authorize  the 
court  of  common  pleas  to  issue  this  writ;  or  that  the  legislature  of 
the  states,  where  this  doctrine  prevails,  might  give  the  power  to 
issue  the  writ  to  any  judicial  tribunal  in  the  state,  according  to  its 
pleasure:  and  in  some  of  the  stateflf,  this  power  is  vested  in  other 
judicial  tribunals  than  the  highest  court  of  original  jurisdiction. 
This  is  done  in  the  state  of  Maryland,  subsequent  howevier  to  the 
27th  of  February,  1801.  There  can  be  no  doubt,  but  that  in  the 
state  of  Maryland  a  writ  of  Ihandamus  might  be  issued  to  an  execu- 
tive officer,  commanding  him  to  perform  a  ministerial  act  required 
of  him  by  law;  and  if  it  would  lie  in  that  state,  there  can  be  no 
good  reason  why  it  should  not  lie  in  this  district,  in  analogous  caftes* 
But  the  writ  of  mandamus,  as  it  is  used  in  the  courts  of  the  United 
States,  other  than  the  circuit  court  of  this  district,  .annot,  in  any  just 
sense,  be  said  to  be  a  prerogative  writ,  according  to  the  principles 
of  the  cbmmon  law. 

The  common  law  has  not  been  adopted  by  the  United  States,  as  a 
system  in  the  states  generally,  as  has  been  done  with  respect  to  this 
district  To  consider  the  writ  of  mandamus,  in  use  here,  as  it  is  in 
England,  the  issuing  of  it  should  be  confined  to  this  Court,  as  it  is 
there  to  the  king's  bench.  But,  under  the  constitution,  the  power 
to  issue  this  as  an  original  writ,  in  tbe  general  sense  of  the  common 
law,  cannot  be  given  to  this  Court,  according  to  the  decision  in  Mar- 
bury  V.  Madison. 

Under  the  judiciary  act,  the  power  to  issue  this  writ,  and.  the  pur- 
poses for  which  it  may  be  issued  in  th^  courts  of  the  United  States,  ~ 
other  than  in  this  district,  is  given  by  the  fourteenth  section  of  tiie 
act,  under  the  general  delegation  of  power  ^  to  issue  all  other  writs 
not  specially  provided  for  by  statute,which  may  be  necessary  for 
tfie  exercise  of  their  respective  jurisdictions,  and  agreeable  to  tiie 
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principles  and  usages  of  law/'  And  it  is  under  tnis  pbwiep,  thi^  thii 
Court  issues  the  writ  to  tlie  circuit  courts,  to  compel  them  to^  pro* 
ceed  to  a  final  judgment  ot  decree  in  a.  cause,  in  'order  that  we  maj 
exercise  the  jurisdiction  of  review  given  by  the  law:  and  the  same 
power, is.  exercised  by  the  circuit  courts, over  the  district  courts^ 
where  a  writ  of  errqr  or  appeal  lies  to  the  circuit  court  But  this 
power  is  not  exercised,  as  in  England/ by  the  king^H  bench,  as  hav- 
ing a  general  supervising  power  over  inferior  courts^  but-only  for 
the  purpose  of  bringing  the  case  to  a  final  judgment  or  decree,  so 
that  it  may  be  reviewed.  The'  n^uadamus  does^  not  direct  tl^e  infe^ 
nor  court  how  to  proceed,  but  only  that  it  must  proceed,  according 
to  its  own  judgment,  to  a  final  detwmination;  otherwise  it  cannot  be 
reviewed  in  the  appellate  court  So  that  it  is  in  a  special,  Qiodified 
manner,  in  which  the  writ  of  mandamus  is  to  be  used  in  this  Court^ 
and  in  the  .circuit  courts  in  the  states;  and  does  not  stand  on  the  Same 
footing,  as  in  this  district,  under  the  general  adoption  of  the  laws  of 
Maryland,  which  included  the  common  law,  as  altered  or  modified 
on  the  27th  of  February,  1801. 

Thus  far  the  power  of  the  circuit  court  to  issue  the  writ  of  man- 
damus, has  been  considered  as  derived  tinder  the  first  section  of  the 
act  of  27th  of  February,  1801.  But  the  third  and  fifth  sections  are 
to  be  taken  into  consideration,  in  deciding  this  question.  The  third 
section,  so  far  as  it  relates  to  the  present  inquiry,  declares:  '^That 
there  ihall  be  a  court  in'this  district,  which  shall  be  called  the  cir- 
cuit court  of  the  District  of  Columbia;  and  the  said  court,  and  the 
judges  thereof,  shall  have  all  the  powers  by  law  vested  in  the  circuit 
courts  and  the  judges  of  the  circuit  courts  of  the  United  States." 
And  the  fifth  section  declares :  ^That  the  said  court  shall  have  cog- 
nizance of  all  cases,  in  law  and  equity,  between  parties,  both  dr 
either  of  which  shall  be  resident  or  be  found  within  the  district'' 

Some  criticisms  have  been  made  at  the  bar,  between  the  use  of  the 
terms  power  and  cognizance,  as  employed  in  those. sections.  It  is 
slot  perceived  how  such  distinction,  if  iiny  exists,  can  kfiect  the  con- 
struction of  this  law.  That  there  is  a  distinction,  in  some  respectSf 
cannot  be  doubted;  and,  generally  speaking,  the  word  power  is  used 
in  reference  to  the  means  employed  in  carrying  jurisdiction  into 
execution.  But,  it  may  well  be  doubted,  whether  any  marked  dis- 
tinction is  observed  and  kept  up  in  our  laws,  so  as  in  any  mea- 
sure to  afiect  the  construction  of  those  laws.  Power  must  include 
jurisdiction,  which  is  generally  used  in  reference  to  the  exercise  of 
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that  power  in  courts  of  justice.    But  power,  as  used  in  the  constitu? 
tioo,  would  seem  to  embrace  both. 

Thus,  all  legiBlative  power  shall  be  rested  in  congress.  The  ex- 
ecutive power  shall  be  vested  in  a  President  The  judickd  power 
shall  be  vested  in  one  Supreme  Court,  -and  in  such  inferior  courts  as 
congress  shall,  from  time  to  time,  ordain  and  establish:  and  this  ju- 
dicial <power  shall  extend  to  all  cases,  in  law  and  equity,  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  treaties 
made>  or  which  shall  be  made,  under  their  authority,  &c.  This 
power  must  certainly  embrace  jurisdiction,  so  far  as  that  terin  is  ap-^ 
plicable  to  the  exercise  of  legislative  or  executive  power.  And  as 
relates  to  judicial  power,  the  term  jurisdiction  is  not  used,  until  the 
distribution  of  those  powers,  among  the  several  courts,  is  pointed  out 
and  defined. 

There  is  no  such  distinction  in  the  two  sections  of  the  law  in  the 
use  of  the  terms  power  and  jurisdiction, 'as  to  make  it  necessary  to 
consider  them  separately.  If  there  is  any  distinction,  the  two  sec- 
tions, when  taken  together,  embrace  them  both.  The  third  gives  the 
power,  and  the  fifth  gives  the  jurisdiction  qn  the  cases  in  which  that 
power  is  to  be  exercised.  By  the  fifth  section,  the  court  has  cogni- 
zance of  all  actions  or  suits  of  a  civil  nature,  at  common  law*  or  in 
equity,  in  which  the  United  States  shall  be  plaintifis  or  complainants; 
and  also  of  all  cases  in  law  and  equity  between  parties,  both  or  either 
pf  which  shall.be  resident  or  be  .found  within  the  district  This 
latter  limitation  can  only  afiect  the  exercise  of  the  jurisdiction,  and 
cannot  limit  the  subject  matter  thereof.  No  court  can,  in  the  ordi- 
nary administration  of  justice,  in  common  law  proceedings,  exercise 
jurisdiction  over  a  party  unless  he  shall  voluntarily  appear,  or  is 
found  within  the  jurisdiction  of  the  court,  so  as  to  be  served  with 
process.  Such  process  cannot  reach  th^  party  beyond  the  territorial 
jurisdiction  of  the  court  And  besides,  this  is  a  personal  privil^e 
which  may  be  waived  by  appearance;  and  if  advantage  is  to  be  taken 
of  it,  it  must  be  by  plea  or  some  other  mode  at  an  early  stage  in  the 
cause.  No  such  objection  appears  to  have  been  made  to  the  juris- 
diction of  the  court  in  the  present  case.  There*  was  no  want  of 
jurisdiction,  fhen,  as  to  the  person;  and  as  to  the  subject  matter  of 
jurisdiction,  it  extends,  according  to  the  language  of  the  act  of  con- 
gress, to  all  cases^  in  law  and  equity.  This,  of  course,  means  eases 
of  judicial  cognizance.  That  proceedings  on  an  application  to  a  court 
of  justice  for  a  mandamus,  &re  judicial  proceedings,  cannot  admit  of 
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a  doubt;  and  that  this  is  a  caiie  in  law  is  equally  dear.  It  iif  the  pto* 
secution  of  a  suit  to  enforce  a  right  secured  by  a  special  act  of  con- 
gress, requiring  of  the  poi^tmaster  general  the  performance  of  a 
precise,  definite,  and  specific  act,  plainly  enjoined  by  the  law.  It 
cannot  be  denied  but  that  congress  had  the  power  to  command  tliat 
act  to  be  done;  and  the  power  to  enforce  the  performance  of  the  act 
must  rest  somewhere,  or  it  will  present  a  case  which  has  often  been 
said  to  involve  a  monstrous  absurdity  in  a  well  organized  govern- 
ment, that  there  should  be  no  remedy,  although  a  clear  and  unde- 
niable right  should  be  shown '  to  exist  And  if  the  remedy  pannot 
be  applied  by  the  circuit  court  of  this  district*  it  exists  nowhere.  But, 
by  the  express  terms  of  this  act,  the  jurisdiction  of  this  circuit  court 
extends  to  all  cases  in  law,  &c.  No  more  general  language  could 
have  been  used.  An  attempt  at  specification  would  have  weakened 
the  force  and  extent  of  the  general  words — all  cases.  Here,  then^  is 
the  delegation,  to  this  circuit  court,  of  the  whole  judicial  power  in 
this  district,  and  in  the  very  language  of  the  constitution;  which  de- 
clares that  the  judicial  power  shall  extend  to  all  cases  in  laW  and 
equity  arising  under  the  laws  of  the  United  States,  &c.;  and  supplies 
what  was  said  by  this  Court  in  the  cases  of  M^^ntire  v.  Wood,  and 
in  M^Cluny  v.  Silliman,to  be  wanting,  viz :  That  the  whole  judicial 
power  had  not  been  delegated  to  the  circuit  courts  in  the  states:  and 
which  is  expressed  in  the  strong  language  of  the  Court,  that  the 
idea  never  preisented  itself  to  any  one  that  it  was  not  within  the 
scope  of  the  judicial  powers  of  the  United  States,  although  not  vested 
by  law  in  the  courts  of  the  general  government 

And  the  power  in  the  court  below  to  exercise  this  jurisdiction,  we 
think,  results  irresistibly  from  the  third  section  of  the  act  of  the  27th 
of  February,  1801,  which  declares  that  the  said  court,  and  the  judges 
thereof,  shall  have  all  the  powers  by  law  vested  in  the  circuit  courts 
and  the  judges  of  the  circuit  cour^  of  the  United  States.  The 
question  here  is,  what  circuit  courts  are  referred  to.  By  the  act  of 
the  13th  of  February,  1801,  the  circuit  courts  established  under  the 
judiciary  act  of  1789  were  abolished;  and  no  other  circuit  courts 
were  in  existence  except  those  established  by  the  act  of  13th  Febru- 
ary, 1801.  It  was  admitted  by  the  attorney  general,  on  the  argument, 
that  if  the  language  of  the  law  had  been,  all  the  powers  now  vested 
in  the  circuit  courts,  &c.,  reference  would  have  been  made  to  the 
act  of  the  1 3th  February,  1801,  and  the  courts  thereby  established. 
We  think  that  would  not  have  varied  the  construction  of.  the  act 
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The  reference  is  to  the  powers  by  law  vested  in  the  circuit  courts. 
The  question  necessarily  arises,  what  law  ?  The  question  admits  of 
no  other  answer,  than  that  it  must  be  some  existing  law,  by  which 
pbwerr'are  vested,  and  not  a  law  which  had  been  repealed.  And 
there  was  no  other  law  in  force,  vesting  powers  in  circuit  courts,  ex- 
cept the  law  of  the  ISth  of  February,  1801.  And  the  repeal  of  this 
law,  fifteen  months  afterwards,  and  after  the  court  in  this  district 
had' been  organized  and  gone  into  operation,  under  .4he  act  of  27th 
of  February,  1801,  could  not,  in  any  manner,  affect  that  law,  any 
further  than  was  provided  by  the  repealing  act  To  what  law  was 
the  circuit  court  of  this  district  to  look  for  the  powers  vested  in  the 
circuit  courts  of  the  United  States,  by  which  the  court  .was  to  he 
governed,  during  the  time  the  act  of  the  13th  of  February  was  in 
force?  Certainly  to  none  other  than  that  act  And  whether  the 
time  was  longer  or  shorter  before  that  law  was  repealed,  could  make 
no  difference. 

It  was  Tiot  an  uncommon  course  of  legislation  in  the  states,  at  an 
early  day,  to  adopt,  by  reference,  British  statutes:  and' this  has  been 
the  course  of  legislation  by  congress  in  many  instances  where  state 
plractice  and  state  process  has  been  adopted.    And  such  adoption  ha& 
always  he^n  considered  as  referring  to  the  law  existing  at' the  time^ 
of  adoption;  and  no  subsequent  legislation  has  ever  been  supposed  to 
affect  it     And  such  must  necessarily  be  the  effect  and  operation  of 
such  adoption.     No  other  rule  would  furnish  any  certainty  as  to 
what  was  the  law;  and  would  ^e  adopting  prospectively,  all  changes 
that  might  be  made  m  the  law.   And  this  has  been  the'light  in  which 
this  Court  has  viewed  such  legislation.     In  the  cafite  of  Cathcart  v. 
Robinson,  5  Peters,  380,  the  Court,  in  speaking  of  the  adoption  of 
certain  Engli^  statutes  say:  by  adopting  them,  they  become  our 
own  as  eatirely  as  if  they  had  been  enacted  by  the  legislature.     We 
are  then  to  construe  this  third  section  of  the  act  of  27th  of  February, 
1801,  as  if  the  eleventh  section  of  the  act  of  Idth  of  February,  1801, 
had  been  incorporated  at  full  length;  and  by  this  section  it  is  de- 
clared, that  the  circuit  courts  shall  have  cognizance  of  all  cases  in 
law  or  equity,  arising  under  the  constitution  and  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made  under  their  autho- 
rity: which  are  the  very  words  of  the  constitution,  and  which  is,  of 
eourse,  a  delegation  of  the  whole  judicial  power,  in  cases  arising 
under  the  constitution  and  laws,  &c.;  which  meets  and  supplies  the 
precise  want  of  delegation  of  power  which  prevented  the  exercise 
Vol.  XIL— 4  K 
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of  jurisdiction  in  the  cases  of  M^Intire  v.  Wood,  and  M*Cluny  v. 
Si'lliman;  and  must,  on  the  principles  which  governed  the  decision 
of  the  Court  in  those  cases,  be  sufBcient;  to  vest  the  power  in  the 
Qircuit  court  df  this  district 

The  judgment  of  the  court  below  is  accordingly  affirmed  with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Mr.  Chief  Justice  Tanbt: 

As  this  case  has  attracted  some  share  of  the  public  attention,  and 
a  diversity  of  opinion  exists  on  the  bench  ;  it  is  proper  fhat  I  should 
state  the  grounds  upon  which  I  dissent  from  the  judgment  pro- 
nounced by  the  Court  There  is  no  controversy  about  the  facts; 
and  as  they  have  been  already  sufficiently  stated,  I  need  not  repeat 
them. 

Upon  some  of  the  points  much  argued  at  the  bar,  there  is  no  dif- 
ference of  opinion  in  the  Court  Indeed,  I  can  hardly  understand 
how  so  many  grave  questions  of  constitutional  power  have  been  in- 
troduced into  the  discussion  of  a  case  like  this^  and  so  earnestly 
debated  on  both  sides.  The  office  of  postmaster  general  is  not  cre- 
ated by  the  constitution;  nor  are  its  powers  or  duties  marked  out  by 
that  instrument  The  office  was  created  by  act  of  congress;  and 
wherever  congress  creates  such  an  office  as  that  of  postmaster  ge- 
neral, by  law,  it  may  unquestionably,  by  law,  limit  its  powers,  and 
regulate  its  proceedings;  and  may  subject.it  to  any  supervision  or 
control,  executive  or  judicial,  which  the  wisdom  of  the  legislature 
may  deem  right  There  can,  therefore,  be  no  question  about  the 
constitutional  powers  of  the  executive  or  judiqiary,  in  this  case. 
The  controversy  (^epends  simply  upon  the  Construction  of  an  act  of 
congress.  The  circuit  court  for  the  District  »of  Columbia  was  prga- 
nized  by  Ihe  act  of  February  27, 1801,  which  defines  its  powers  and 
jurisdietion;  and  if  that  law,  by  its  true  construction,  confers  upon 
the  court  the  power  it  has  in  this  instance  exercised,  then  the  judg- 
ment must  be  affirmed. 

There  is  another  point  on  which  there  is  no  diffisrence  of  opinion 
in  the  Court  We  all  agree  that  by  the  act  of  July  2,  1836,  it  was 
the  duty  of  the  postmaster  general  to  credit  Stockton  and  Stokes 
with  the  amount  awarded  by  the  solicitor  of  the  treasury;  that  no 
discretionary  power  in  relation  to  the  award,  was  given  to  the  post- 
master general ;  and  that  the  duty  enjoined  upon  him  was  merely 
ministerial. 
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These  principle^  being  agreed  on,  it  fellows,  that  this  was  a  projier 
case  for  a  mandamus;  provided  con^gress  have  conferred  on.  the  cir- 
cuit court  for  tHe  District  of  Columbia^  the  prerogative,  jurisdiction 
and  powers  exercised  by  the  court /of  king's  bench,  in  England; 
for  Stockton  and  Stoker  are  entitled  to  have  the  credit  entered  in 
the  n^anner  directed  by  the  act  of  congress,  and  they  have  no  other 
specific  means  provided  by  law,  for  compelling  the  performance  of 
this  duty.  In  such  a  case,  the  court  of  king-s  bench,  in  England, 
would  undoubtedly  issue  the  writ  of  mandamus  to  such  an  ofiBcer, 
commanding. him  to  enter  the  credit  Have  congress  conferred 
similar  jurisdiction  and  powers  upon  the  circuit  court  for  this  dis^ 
trict?  This  is  the  only  question  in  the  case.  The  majority  of  my 
brethren  think  that  this  jurisdiction  and  power  has  been  conferred^ 
and  they  have  given  their  reasons  for  their  c^pinion.  I,  with  two  of 
my  brethren,  think  otherwise;  and  with  the  utmost  respect,  for  the 
opinion  of  the  majority  of  this  Court,  I  proceed  to  show  the  grounds 
on  which  I  dissent  from  their  judgment 

It  has  been  decided  in  this  Court,  that  the  circuit  courts  of  |he 
United  States,  out  of  this  district,  have  not  the  ppwer  to  issue  the 
writ  of  mandamus  to  an  o£Scer  of  the  general  government,  com- 
manding him  to  do  a  ministerial  act  Thcf  question  has  been  twice 
before  the  Supreme  Court;  and  upon  both  occasions  was  fully  argued 
,  and  deliberately  considered.  The  first  case  .was  ttiat  of  M^Intyre  y. 
Wood,  7  Cra  h,  504,  decided  in  181^3.  It  was  again  brought  up 
in  1821,  in  the  case  of  M^Cluny  V.  Silliman,  6  Wheat  598,  when 
the  former  decision  was  re-examined  and  affirmed.  Ahd  it  is  worthy 
of  remark,  that  although  the  decision  first  mentioned  was-made  twen- 
ty-five years  ago,  yet  congress  have  not  altered  the  law,  or  enlarged 
the  jurisdiction  of  the  circuit  courts  in  this  respect;  thereby  show- 
ing, that  it  has  not  been  deemed  advisable  by  the  legislature,  to  con- 
fer upon  them  the  juriai^iction  over  the  officers  of  the  general 
government,  which  is  claimed  by  the  circuit  court  for  this  district 

As  no  reason  of  policy  or  public  convenience  can  be  assigned  for 
giving  to  the  circuit  court  h^re  a  jurisdiction  on  this  subject,  which 
has  been  denied  to  the  other  circuit  courts;  those  who  maintain  that 
it  has  been  given  ought  to  show  us  words  which  distinctly  give  it, 
or  from  which  it  can  plainly  be  inferred.  When  congress  intended 
to  confer  this  jurisdiction  on  the  Supreme  Court,  by  the  act  of  1789, 
Ch.  20,  they  used  language  which  nobody  could  misunderstand.  In 
that  law  they  declared  that  the  Supreme  Court  shorld  have  power 
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to  issue  ^^  writs  of  mandamus,  in  cases  warranted  by  the  principles 
and  usages  of  law  to  any  courts  appointed,  or  persons  holding  office, 
under  the  authority  of  the  United  States."  Here  are  plain  words. 
But  no  toeh  words  of  grant  are  to  be  tound  in  the  act  of  February 
21,  1801,  which  established  the  circuit  court  of  the  District  of  Co- 
Icimbia,  and  defined  its  powers  and  jurisdiction.  Indeed,  those  who 
insist  that  the  power  is  given,  seem  to  have  much  difficulty  in  fixing 
upon  the  particular  clauses  of  the  law  which  confers  it  Sometimes 
it  is  said  to  be  derived  from  one  section  of  the  act;  and  then  from 
another.  At  one  time  it  is  said  to  be  found  in  the  first  section;  at 
another  in  the  third  section,  and  then  in  the  fifth  section;  and  some-^ 
times  it  is  said  to  be  equally  discoverable  in  all  of  them.  The  power 
is  certainly  no  where  given  in  direct  and  positive  terms:  and  the 
difficulty  in  pointing  out  the  part\,cular  clause  from  which  the  power 
is  plainly  to  be  inferred,  is  strong  proof*  that  congress  never  intend- 
ed to  confer  it  For  if  the  legislature  wished  to  vest  this  p!ower 
in  the  circuit  court  for  this  district,  while  they  denied  it  to  the  cir- 
cuit courts  sitting  in  Ih^  states,  we  can  hardly  believe  that  dark  and 
ambiguous  language  would  have  been  selected  to  convey  their  mean- 
ing ;  words  would  have  been  found  in  the  law  equally  plain  with 
those  above  quoted,  which  conferred  the  power  on  the  Supreme 
Court 

But,  let  us  examme  the  sections  which  are  supposed  to  give  this 
power  to  this  circuit  court 

1st  It  is  said  to  be  given  by  the  first  section.  This  section-de- 
clares, that  the  laws  of  Maryland,  as  they  then  existed^  should  be  in 
force  in  that  part  of  the  district  ceded  by  Maryland;  and  the  laws 
of  Virginia  in  that  part  of  the  district  ceded  by  Virginia.  By  this 
section,  the  common  law  in  civil  and  eriihinsH  cases,  as  it  existed  in 
Maryland  at  the  date  of  thia  act  of  congress,  (February  27, 1801,) 
beeanie  the  law  of  the  districton  the  Maryland  side  of  the  Potomac; 
and  it  is  argued,  that  this  circuit  court  being  a  court  of  general  juris- 
diction, in  eases  at  common  law,  and  the  highest  court  of  original 
jurisdiction  in  the  district,  the  right  to  issue  the  writ  of  mandamus 
is  incident  to^  its  common  law  powers,  ad  ar  part  of  the  laws  of  Mary- 
land; and  distinguishes  it  in  this  respect  from  the  circuit  courts  foif 
the  states. 

The  argument  is  founded  in  a  mistake  as  to  the  nature  and  cha- 
racter of  the  writ  of  mandamus  as  known  to  the  English  la^;  and  as 
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used  and  practised  in  Maryland  at  the  date  of  the  act  of  congress  in 
question. 

The  power  to  issue  the  writ  of  mandamus  to  an  officer  of  the 
government,  commanding  him  to  do  a  ministerial  act,  does  not,  by 
the'  common  law  of  England^  or  by  the  laws  of  Maryland,  as  they 
existed  at  the  time  of  the  cession,  belong  to  any  court  whose  juris- 
diction was  limited  to  a  particular  section  of  country,  and  was  not 
coextensive  with  the  sovereignty  which  established  the  court.  It 
?i>ay,  withojut  doubt,  be  conferred  on  such  courts  by  statute,  as  was 
done  in  Maryland,  in  1806,  after  the  cession  of  the  district  But^ 
by  the  principles  of  the  common  hw  and  the  laws  of  Maryland,  as 
they  existed  at  the  tidie  of  the  cession;  no  court  had  a  ri^ht  to  issue 
the  prerogative  writ  of  mandamus,  unless  it  was  a  court  in  which  the 
judicial  sovereignty  was  supposed  to  reside;  and  which  exercised  a 
general  superintendence  over  the  inferior  tribunals  and  persons 
throughout  the  nation,  or  state. 

In  England  this  writ  can  be  issued  by  the  king's  bench  only.  It 
cannot  be  issued  by  the  court  of  common  pleas,  or  any  other  court 
kncwti  to  the  English  law^  except  the  court  of  king's  bench.  And 
the  peculiar  character  and  constitution  of  that  court,  from' which  it 
derives  this  high  power,  are  so  well-known  and  familiar  to  every 
lawyer,  that  it  is  scarcely  necessary  to  cite  authorities  "oi^  the  subject 
Its  peculiar  powers  are  clearly  stated  in  3  Black.  Com.  42,  in  the 
following  words:  "  The  jurisdiction  of  this  court  is  very  high  and 
transcendant  It  keeps  all  inferior  jurisdictions  within  the  bounds  of 
their  authority,  and  may  either  ren^ove  their  proceedings  to  be  de- 
termined here,  or  prohibit  their  progress  below.  It  superintends  all 
civil  corporations  in  the  kingdom.  It  commands  magistrates  and 
others  to  do  what  their  duty  requires  in  every  case,  where  there  is 
no  oth^r  -specific  remedy.  It  protects  the  liberty  of  the  subject  by 
speedy  and  summary  interposition,"  &c.  It  is  f**om  this  '^  high  and 
transcendan^"  jurisdiction  that  the  court  of  king's  bench  derives  the 
power  to  issue  the  writ  of  mandamus,  as  appears  from  the  same 
volume  of  Blackstone's  C6mmentaries,  p.  110.  ^^The  writ  of  man- 
damus," says  the  learned  commentator,  ^^  is  in  general  a  command 
issuing  in  the  king's  name  from  the  court  of  king's  bench,  and  di- 
rected to  any  person,  corporation  or  inferior  court  of  judicature, 
within,  the  king's  dominionsi  requiring  them  to  do 'some  particular 
thing  therein  specified,  which  appertains  to  their  office  and  duty, 
and  which  thd  court  of  king's  bench  lias  previously  dcteimincd,  or 
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at  least  supposes  <to  he  consonant  to  right  and  justice.  It  is  a  high 
prerogative  writ  of  a  most  extensively  remedial  nature."  And  Mr. 
Justice  Butler,  in  his  introdqctibn  to  the  law  relative  to  trials  at  nisi 
priuS)  also  places  the  right  to  issue  this  writ  upon  the  peculiar  and 
high  powers  of  the  court  of  king's  bench.  In  page  195,  he  says: 
**  The  writ  of  mandamus  is  a  prerogative  writ  issuing  out  of  the  court . 
of  king's  bench,  (as  that  court  has  a  general  superintendency  over 
all  inferior  jurisdictions  and  persons,}  and  is  the  proper  remedy  to 
enforce  obedience  to  acts  of  parliament,  and  to  the  king's  charter, 
and  in  such  a  case  is  demandable  of  right"  Indeed,  in  all  of  the 
authorities  it  is  uniformly  called  a  "  prerogative  writ,"  in  order  to 
distinguish  it  from  the  ordinary  process  which  belongs  to  courts  of 
justice;  and  it  was  not  originally  considered  as  a  judicial  proceeding, 
but  was  exercised  as  a  prerogative  power.  In  the  case  of  Audley  v. 
Jay,  Popham,  176,  Doddridge,  Justice,  said :  **  This  court  hath  power 
not  only  injudicial  things,  but  also  in  some  things  which  are  extra- 
judicial. The  maior  and  comminalty  of  Coventry  displaced  one  t)f 
the  aldermen  and  he  was  restored;  and  this  thing  is  peculiar  to  this 
court,  and  is  one  of  the  flowers  of  it." 

Xhese  peculiar  powers  were  possessed  by  the  court  of  king's 
bench;  because,  the  king  originally  sat  there  in  person,  and  aided 
in  the  adAiinistration  of  justice.  According  to  the  theory  of  the 
English  constitution,  the  kiqg  is  the  fountain  of  justice,  and  where 
the  laws  did  not  afford  a  remedy  and  enable  the  individual  to  obtain* 
his  right,  by  the  regjilar  forms  of  judicial  proceedings,  the  preroga- 
tive powers  of  the  sovereign  were  brought  in  aid  of  the  ordinary 
judicial  powers  of  the  bourt,  and  the  mandamus  was  issued  in  his 
name  to  enforce  the  execution  of  the  law.  And  although  the  king 
has  long  since  ceased  to  sit  there  in  person,  y^  the  sovereign  is  still 
there  in  construction  of  law  so  far  as  to~  enable  the  court  to  exercise 
its  prerogative  powers  in  his  name;  and  hence  its  powers  to  issue 
the  writ  of  ma,ndamus,  the  nature  df  which  Justice  Doddridge  so  for- 
cibly describes,  by  calling  it  extra-judicial,  and  one  of  the  flowers  of 
the  king's  bench.  It  is,  therefore,  evident,  that  by  the  principles  of 
the  common  law,  this  power  would  not  be  incident  tq  any  court 
which  did  not  possess  the  general  superintending  power  of  the  court 
of  king's  bench,  in  which  the  sovereignty  might  by  Construction  of 
law  be  supposed  to  sit^  and  to  exprt  there  its  prerogative  powers  in 
aid  of  the  court,  in  order  that  a  right  might  not  be  without  a  remedy. 

The  English  common  law  was  adopted  in  the  colony  of  Maryland. 
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and  tiie  courts  of  the  province  formed  on  the  same  principles.  The 
proprietarj  goyernment  established  what  was,  called  the  prbyincial 
court;  in  which  it  appears  that,  in  imitation  of  what  had  been  done 
in  England,  the  lord  proprietary,  in  an  early  period  of  tb^  colony, 
sat  in  person.*  This  court  possessed  the  same  powers  in  the  pro* 
vince  that  belonged  to  the  court  of  -king^s  bench  in  England.  Its 
jurisdiction  was  co-extensive  with  the  dominions  of  the  lord  pro- 
prietary; and  it  exercised  a  general  superintendence  over  all  inferior 
tribunals  and  persons  in  the  province;  and  consequently  possessed 
the  exclusive  power  of  issuing  the  writ  of  mandamus. 

When  the  revolution  of  1776  took  place,  the  same  system  of  ju- 
risprudence was  adopted ;  and  the  fifty-sixth  article  of  the  constitu- 
tion of  Maryland  provided,  "  that  three  persons  of  integrity  and 
sound  judgment  in  the  law,  be  appointed  judges  of  the  court  now 
called  the  provincial  court,  and  that  the  same  court  be  hereafter 
called  and  known  by  the  name  of  the  general  court"  No  further 
description  of  the  jurisdiction  and  powers  of  the  general  court  is 
given.  It,  therefore,  in  the  new  order  Of  •  things,  was  clothed  with 
the  same  powers  and  jurisdictioi>  that  had  belonged  to  the  provincial 
court  before  the  revolution.  In  other  words,  the  general  court  was« 
in  the  state  of  Maryland  precisely  what  the  court  of  king's  bench 
was  in  England.  Afterwards,  and  before  the  cession  of  the  District 
of  Columbia  to  the  United  States,  county  courts  were  established  in 
Maryland  corresponding  in  character  with  what  are  called  circuit 
courts  in  most  of  the  states.  These  courts  possessed  general  juris- 
diction, civil  and  criminal,  in  the  respective  counties,  subject,  how- 
ever, to  the  superintending  power  of  the  general  court;  which  exer- 
cised over  them  the  same  sort  of  jurisdiction  which  the.  court  of 
king's  bench  exercises  over  inferior  tribunals.  This  was  the  system 
of  juriisprudehce  in  Maryland,  at  the  time  when  the  act  of  congress 
adopted  the  laws  t)f  the  state  for  the  district;  and.  the  power  which 
the  Maryland  courts  then  {)ossessed,  by  virtue  of  those  lav^js,  in  rela- 
tion to  the  writ  of  mandamus,  are  set  forth  in  the  case  of  Runkle  v. 
Winemiller,  4  Harris  &  M*Henry,  449.  Chief  Justice  Chase,  in  de- 
livering the  opinion  of  th^  court  in  that  case,  after  describing  the 
character  and  principles  of  the  writ  of  mandamus,  says: — ^**The  court 

*  I  derive  my  knowledge  of  tho  fact  Uiat  the  Lord  Proprietary  aat  in  person  in  the 
provincial  boort,  from  a  manufcript  work  of  much  value,  by  J.  V.  L.  M'Mahon, 
e^qoire;  whoee  History  of  Maryland,  from  iU  fint  Colonixalion  to  tho  Rcvoiutivn,  is 
well  knoivn  to  the  public. 


Digitized  by 


Google 


632  SUPREME  COURT. 

[KendftU  t.  The  United  SUtee.] 
of  king's  bench  having  a  superintending  power  over  inferior  courts  of 
iurisctiction,  may,  and  of  right  ought  to  interfere  to  supply  a  remedy, 
when  the  ordinary*  forms  of  proceeding  are  inadequate  to  the  attain- 
ment of  justice  in  matters  of  public  concern.  3  Bac*  Abr.  529,  530. 
The  position  that  this  Court  is  invested  with  similar  powers,  is  gene- 
rally admitted,  and  the  decisions  have  invariably  conformed  to  it: 
from  whence  the  inference  is  plainly  deducible,  that  this  court  noay, 
and  of  right  ought  for  the  sake  of  justice,  to  interpose  in  a  summary 
way  to  supply  a  remedy,  where,  for  the  want  of  a  specific  one,  there 
would  otherwise  be  a  failure  of  justice."  This  case  was  decided  in 
1799,  in  the  general  court;  and  it  shows,  most  evidently,  that  th& 
power  of  issuing  the  writ  of  mandamus,  was  confined  to  that  court, 
and  was  derived  from  its  king's  bench  powers  of  superintending  in- 
ferior courts  and  jurisdictions  in  the  execution  of  the  law;  and  that 
this  power  was  not  possessed  by  any  other  court  known  to  the  laws 
of  Maryland.  -  And  so  well  and  clearly ,was  this  understood  to  be 
the  law  of  the  state,  that  when  the  general  court  was  afterwards 
abolished  by  aii  alteration  in  the  constitution,  and  county  courta  es- 
tablished as  the  highest  courts  of  original  jurisdiction,  no  one  sup- 
posed that  the  prerogative  powers  of  the  general  court  were  inciden- 
tal to  their  general  jurisdiction  over  cases  at  common  law;  and  a 
statute  was  passed  in  1806,  to  confer  this  jurisdiction  upon  them. 
This  act  declares,  *'  that  the  county  courts  shall  have,  use,  and  exer- 
cise, in  their  respective  counties,  all  and  singular  the  powers,  autho-. 
rities,  and  jurisdictions  which  the  general  court,  at  the  time  of  the 
abolition  thereof,  might  or  could  have  exercised  in  cases  of  writs  of 
mandamus."  The  adoption  of  the  laws,  of  Maryland,  therefore, 
does  not  give  to  the  circuit  court  for  the  District  of  Columbia,, the 
power  to  issue  the  writ  of  mandamus,  as  an.  incident  to  its  general 
jurisdiction  over  cases  at  common  law.  It  has  none  of  what  Black- 
stone  calls  the  "high  and  transcendent"  jurisdiction  of  the  court  of 
king's  bench  in  England,  and  of  the  general  court  in  Maryland.  It 
is  not*  superior  to  all  the  other  courts  of  the  United  States  of  origi- 
jrial  jurisdiction  throughout  the  Union;  it  is  not  authorized  to  super- 
intend them,  and  "  keep  them  within  the  bounds  of  their  authority;" 
it  does  not  "superintend  all  civil  incorporations"  established  by  the 
United  States ;  nor  "  command  magistrates,"  and  other  ofiicers  of  the 
United  States  in  every  quarter  of  the  country,  "to  do  what  their  duty 
requires  in  every  case  where  there  is  no  other  specific  remedy."  Its 
jurisdiction  is  confined  to  the  narrow  limits  of  the  district;  and  the 
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juriadiction  whieh  it  derives  from  the  adoption  of  the  laws  of  Mary- 
land, must  be  measured  by  that  of  the  county  courts  of  the  slate, 
which'  the  court  for  this  district  in  every  respect  resembles.  Thes6 
courts  had  no  power  to  issue  the  writ  of  mandamus  at  the  time  when 
the  laws  of  Maryland  were  adopted  by  congress;  and  when  the 
county  courts  afterwards  became,  by  the  abolition  of  the. general 
court,  the  highest  courts  of  original  jurisdiction,  still,  by  the  laws  of 
that  state,  they  could  not  issue  this  writ,  until  the  power  to  do  so  was 
conferred  on  them  by  statute.  As  this  act  of  assembly  passed  five 
years  after  congress  assumed  jurisdiction  over  the  district,  it  forms 
no  part  of  the  laws  .adopted  by  the  act  of  congress.  I  cannot,  there- 
fore, see  any  ground  whatever  for  deriving  the  authority  to  issue 
this  writ  of  mandamus  from  Uie  first  section  of  the  act  of  congress, 
adopting  the  laws  of  Maryland  as  they  then  existed. 

9-  But  it  is  insisted,  that  if  the  power  to  issue  the  writs  of  man- 
damus is  not  incidentally  granted  to  this  circuit  cburt  by  the  first 
section  of  the  act  of  February  27th,  1831,  which  adopts  the  laws  of 
Maryland;  yet  it  is  directly  and  positively  given  by  the  fifth  sec- 
tion, which  declares  that  the  court  shall  have  cognizance  of  "  all 
cases  in  law  and  equity."  It  is  said  that  a  case j)roper  for  a  manda- 
mus is- a  case  at  law;  and  that  the  words  aboveraetitioned,  thereforer 
authorize  the  circuit  court  to  take  cognizance  of  it 

The  cases  of  Wood  v.  M*Intire,  and  M*Cluny  v.  Silliman,  herein- 
before mentioned,  appear  to  me  to  be  decisive  against  this  proposi- 
tion. These  cases  decided  that  the  circuit  courts  out  of  this  district; 
have  not  the  power  now  in  question.  It  is  true,  that  the  eleventii 
section  of  the  act  of  1789,  ch.  2D,  which  prescribes  the  jurisdiction 
of  the  circuit  courts  out  of  this  district,  does  not.  use  the  very  same 
words  that  are  used  in  the  fifth  section  of  the  act  now  under  consi- 
deration. The  eleventh  section  of  the  act  of  1789,  declares  that  the 
circuit  courts  shall  have  cognizance  of  **  all  suits  of  a  civil  nature  at 
coifimon  law,  or  in  equity,"  &c.  But  these  words,  "all  suits  of  a 
civil  nature  at  cqmmon  law,"  mean  the  same  thing  as  the  words  "all 
cases  at  law/'  which  are  used  ^  in  the  act  of  February  27th,  1801; 
and  Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution,  Abr. 
608,  609,  in  commenting  on  the  meaning  of  the  words,  "  cases  at 
law  and  equity,"  as  used  in  the  constitution,  says: — "A  case,  then, 
in  the  sense  Qf  this  clause  of  the  constitution,  arises  where  some  sub- 
ject touching  the  constitution,  laws,  or  treaties  of  the  United  States,' 
is  submitted  to  the  courts  by  a  party  who  asserts  his  rights  in  the 
Vol.  XIL— 4  L  ^  T 
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form  prescribed  by  law.  In  other  wordB,  a  case,  is  a  suit  ia  lawor 
equity,  instituted  according;  to  the*re|;ular  course  of  judicial  proceed- 
ings; and  when  it  involves  any  question  arising  Under  the  constitu- 
tiyn,  laws,  or  treaties  of  the  United  States,  it  is  within  the  judicial 
power  confided  to  the  Union.''  Now,  if  a  case  at  law  means  the 
Ame  thing  as  a  suit  at  law,,  and  the  latter  words  do  not  give  juris- 
diction to  the  circuit  courts  out  .of  this  district  to  issue  the  writ  of 
ipandamus  to  an  officer  of  the  general  government,  how  can  words, 
which  are  admitted  to  mean  the  same  thing,  give  the  power  to  the 
circuit  court  within  this  district?  How  can  the  cognizance  of  *^ cases 
at  law,"  in  the  act  of  congress  before  us,  be  construed  to  confer  this 
jurisdiction;  when  it  has  been  settled  by  two  decisions  of  this  Court, 
that  words  of  the  same  meaning  do  not  give  it  to  the  other  circuit 
courts?  We  cannot  give  this  construction  to  the  act  of  February 
27th,  1801,  without  giving  a  judgment  inconsistent  with  the  deci- 
sions of  this  Court  in  the  two  cases  abovementioned;  and  1  cannot 
agree  either  to  overrule  these  cases,  or  to  give  a  judgment  inconsist- 
ent .with  them. 

But  it  is  argued  that  if  the  1st  section  of  the.iLct  of  congress  does 
not  give'  the  circuit  court  this  jurisdiction,  and  if  the  5th  section 
does  not  give  it,  yet  it  may  be  derived  from  these  two  sections  taken 
together.  The  argument,  I  understand;  is  this:  The  general  court  of 
Maryland  possessed  the  power  to  issue  the  writ  of  mandamus  in  a 
case  of  this  description;  and  inaispiuoh  as  that  court  possessed  this 
power,  the  cases  which  authori^^d  the '/pities  to  demand  it  were 
^'caseff  at  law,"  by  the  laws  of  tiiat*  state;  'and  consequently,  the  juris- 
diction is  conferred  on  the  circuit  court  in  similar  cases,  by  the  adop- 
tion of  the  laws  of  Maryland  in  the  first  section,  and  the  words  in 
the  fifthy' which  give  the  circuit  court  cognizance  of  cases  at  law." 

Thb  fiedlacy  of  ithis  argument  consists  in  assuming  that  the  general 
court  of  Maryland  had  jurisdiction  to  issue  the  writ  of  mandamus, 
because  it  was  ^a  case  at  law"  whenever  the  party  took  the  proper 
steps  to  show  himself  entitied  to  it  The  reverse  of  th/s  proposition 
is  the  true  one.  A  .^ca^  at  law,"  as  I  have  already  ^hown,  means 
the  sapne  thing  as  a  ''suit;"  and  the  general  court  had  authority  to 
issue  the  writ  of  mandamus,  not  because  the  proceeding  was  a  case 
or  suit  at  law,  but  because,  no  case  or  suit  at  law  would  afford  ar  reme- 
dy to'  th^  narty.  This  is  the  basis  upon  which  rests  th^  power  of  the 
court  of  king's  bench' in  England,  and  upon  which  rested  the  power 
of  the  general  court  in  Maryland  before  that  court  was  abolished. 
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Theat  courts,  by  virtue  of  their  );>rerogative  powerti,  interposed  ^to 
supply  a  remedy  in  a  summaiy  way/'  where'  ho  suit  or  action 
known  to  the  law  'vi^ould  afford  one  to  the  party  for  the  wrong  he'had 
sustained.  It  is  not  a  suit  in  form  or  substance,  and  never  has  been- 
so  considered  ini  England  or  in  Maryland.  For  if  it  had  be^  con- 
sidered in  Maryland  as  a  suit  at  law.  Chief  Justice  Chase,  in  the  case 
of  Runk^l  V.  Winemiller,  hereinbefore  referred  to,,  would  hardly 
have  put  his  decision  on  the.  prerogative  powers  of  the  general  court 
in  the  manner  hereinbefore  stated.  Since  the  statute  of  the  9th  of 
Anne,  authorizing  pleadings  Jn  proceedfngs. by  mandamus,  it  has 
been  held  that  such  a  proceeding  is  in  the  nature  of  an  action; 'and 
that  a  writ  of  error  will  ]ie  upon  the  judgment  of  the  court  award- 
ing a  peremptory  mandamus.  But  it  never  has  been  said  in  any 
book  of  authority,  that  this  prerogative  process  is  ^an  action,  or  <'a 
suit,^'  or  ^a  case''  at  law;  and  never  suggested,  that  any  eourt.not 
clothed  with  the.  prerogative  powers  of  the  king's  bepch,  could  issue 
-the  process,  according  to  the  principles  of  the  common  law,  unless 
the  power  to  do  so  had  been  conferred  by  statute. 

4.  But  it  is  said  that  if  the  jurisdiction  exercised  in  this  case  by 
the  circuit  court  for  the  District  of  Columbia,  cannot  be  maintained 
upon  any.  of  the  grounds  hereinbefore  examined,  it  may  yet  be  sup- 
ported on  the  dd  section  of  the  act  of  February  27,  1801.  This 
section,  among  other  things,  provides  that  this  circuit  '^  court  and  the 
judges  thereof  shall  have  all  the  powers  by  law  vested  in  .the  circuit 
courts,  and  the  judges  of  the  circuit  courts  of  the  United  States." 
And  it  is  insisted  thiit  as  the  act  of  February  13, 1801,  was  at  that 
time  in  fo/ce^  the  powers  of  this  circuit  court  are  tx>  be  measured  by 
that  act,  although  it  has  since  been  repealed;  that  the  circuit  courts 
established  by  the  aqt  of  February  13th,  1801,  did  possess  the  power 
in  question,  and  consequently  thi^t  the  circuit  court  for  this  district 
how  possesses  it,  and  may  lawfully  exerci3e  it 

There  are  two  answers  to  this  argument,  either  of  which  are,  in  my 
judgment,  sufficient 

In  the  first  place,  there  are  no  words  in  the  act  of  February  27, 
1801,  which  refer  particularly  to  the  powers  given  to  the  circuit 
eourts  by  the  act  of  iFebruary  13,  1801,  as  the  rule  by  which  the 
powers  of  the  circuit  court  for  this  district  are  to  be  measured.  The 
obvious  meaning  of  the  words  above  quoted  is,  that  the  powers  of 
this  circuit  court  shall  be  regulated  by  the  existing  powers  of  the  cir- 
cuit courts  as  generally  established,  so  that  the  powers  of  this  circuit 
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court  would  be  enlarged  or  diminished,  from  time  to  time,  as  con- 
gress might  enlarge  or  diminish  the  powers  of  the  circuit  courts  in 
its  general  system.  And  when  the  law  of  Febhiary  13,  1801,  wan 
afterwards  repealed,  and  the  act  of  1789  re-enacted,  the  powers  of 
this  circuit  court  were  regulated  by  the  powers  conferred  on  the  cir- 
cuit courts  by  the  last  mentioned  law.  It  was  the  intention  of  con- 
gress to  establish  uniformity  in  this  respect;  and  they  have  used  lan- 
guage which,  in  my  opinion,  makes  that  intention  evident.  The  cir- 
cuit court  for  this  district  cannot,  therefore,  refer  for  its  "powers"  to 
the  act  of  February  13,  1801,  since  that  act  has  been  repealed.   . 

In  the  second  place,  if  the  powers  of  the  circuit  court  for  the  Dis- 
trict of  Columbia  are  Still  to  be  regulated  by  the  law  which  was  re- 
pealed as  long  ago  as  1802;  yet  it  will  make  no  differeuce  in  the  re- 
sult of  the  argument.     Much  has  been  said  about  the  meaning  of  the 
words  "powers''  and  "cognisance"  as  used  in  these  acts  of  congrisss. 
These  words  are  no  doubt  gei  .orally  used  in  reference  to  cou**ts  of 
justice,  as  meaning  the  same  thing;  and  I  have  frequently  so  used 
them  iii  expressing  n^y  opinion  in  this  case.     But  it  is  manifest  that 
they  are  not  so  used  in  the  acts  of  congress  establishing  the  judicial 
-system  of  the  United  States;  and  that  the  word  p6wers  is  employed 
to  denote  the  process,  the  means,  the  modes  of  proceeding,  which  the 
courts  are  authorized  to  use  in  exercising  their  jurisdiction  in  the 
'Cases  specially  enumerated  in  the  law  as  committed  to  their  "cogni- 
zance"    Thus  in  the  act  of  1789,  cli.  20,  the  11th  section  specifical- 
ly enumerates  the  cases,  or  subject  matter  of  which  the  circuit  courts 
shall  have  "cognizance;"  and  subsequent  sections  under  the  name  of 
"powers"  descrihe  the  process,  the  mean^  which  the  courts  may  em- 
ploy in  exercising  tUeir  jurisdiction  in  the  cases  specified.'    For  ex- 
ample, section  14  gives  them  the  "power"  to  issue  the  writs  "  neces* 
sary  for  the  exercise  of  their  respective  jurisdictions;"  and  names 
particularly  some  of  the  writs  which  they  shall  have  the  "power"  to 
issue;  section  15,  gives  them  the  "power"  to  compel  parties  to  pro^ 
diice  their  books,  &c..;  section  17,  gives  them  the  "power"  to  grant 
new  trials,  to  administer  oaths,  to  punish  contempts,  and  to  establish 
rules  of  court    The  Same  distinction  between  "powers"  and  juris- 
diction or  "cognizance"  is  preserved  in  tlie  act  of  February  13, 
1801.-    The  10th  section  of  this  act  gives  the  circuit  courts .  thereby 
established,  all  the  "powers"  before  vested  in  the  circuit  courts  of 
the  United  States,  unless  where  otherwise  provided  by  that  law ;  and 
the  next  following  section,  (the  11th)  enumerates  specifically  the 
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I  or  controversies  of  w)iich  they  shall  have  'Vcognizance.''  And 
so  also  in  the  act  of  February  27, 1801,  establishing  the  circuit  court 
(ot  this  district,  the  same  distinction  is  continued;  and  the  dd  section 
(tiie  one  novr  under  consideration)  gives  the  court  '^all  the  powers  by 
law  vested  in  the  circuit  courts;'^  while  the<5th  section  enumerates 
particularly  the  matters  and  controversies  of  which  it  shall  have 
'^cognizance;''  that  is  to  say,  over  which  it  ^hail  exercise  jurisdic- 
tion, by  the  means  and  the  '^  powers''  given  to  it  for  that  purpose,  by 
this  same  act  of  congress.  With  these  sc^vteral  laws  before  us,  in 
each  of  which  the  same  terms  have  evidently -been  always  used  in  the 
same  sense,  it  appears  to  me  impossible  to  doubt  the  meaning  wliich 
congress  intended  to  affix  to  tliem.  If  they  had  used  the  wofd 
'< powers"  and  the  word  ''cognii:ance,"  as  meaning  the  same  thing; 
would  they,  in  the  10th  section  of  the  act  of  February  13,  1801, 
have  given  jurisdiction  in  general  terms  under  the  name  of  '^ powers" 
to  the  courts  therisby  established;  and  then  have  immediately  follow- 
ed it  up  with  a  specification  of  the  cases  of  which  it  should  take 
'^  cognizance:"  and  if  such  ah  unusual  mode  of  legislation  Jh&d  been 
adopted  in  this  law  from  inadvertence  or  mistake,  would  it  have  been 
adhered  to  and  repelited  in  the  act  of  February  27,  1801?  It  is 
hardly  respectful  to  the  legislative  body,  for  this  Court  to  say  so.  It 
is  clear  that  the  word  ''  powers"  must  have  been  constantly  used  in 
these  laws  in  the  sense  I  have  already  stated;  and  if  the  3d  section 
of  the  last  mentioned  act  is  to  be  construed  as  referring  particularly 
to  the  act  of  February  .18,'  1801,  it  will  not  affect  the  preset  contro- 
versy; For  we  find  the  "pow^s"  of  those  circuit  courts  given  by 
the  IQth  section;  and  they  are  tliere  given  by  referring  as  generally 
to  the  "powers"  conferred  on  the  circuit  courts  by  preceding  laws; 
so  that  after  all  we  are  still  carried  back  to  the  act  of  178P«  in  order 
to  learn  the  powers  of  the  circuit  courts  established  by  the  act  of  Feb- 
ruary 13, 1801;  and  consequently  we  are  also  to  learn  from  that  law, 
the  "  powers"  of  the  circuit  court  for  this  district.  And  upon  turn- 
ing to  the  act  of  1789,  we  find  there  the  power  given  to  the  Supreme 
Court  to  issue  the  writ  of  mandamus  "to  persons  holding  office  under 
the  authority  of  the  United  States;"  but  we  find  no  such  power  given 
to  the  circuit  courts.  On  the  contrary,  it  has  been  decided  as  herein- 
before stated,  that  under  the  act  of  1789,  they  are  not  authorized 
to  issue  the  process  iix  question.  The  3d  section  of  the  act  of  Feb- 
ruary 27,  1801,  will  not,  therefore,  sustain  the  jurisdiction  exerri^xl 
in  this  case  by  the  circuit  court 
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But  the  principal  eflbrt  oq  the  *part  of  the  relators,  in  this  branch 
of  the  argument,  is  to  give  to  this  third  section  such  a  construction 
•s  will  confer  On-  this  circuit  court  a  jurisdiction  coextensive  with 
that  given  to  the  circuit  courts,  by  the  eleventh  section  of  the  act  of 
Ikbruary  13, 1801.-.  In  other  words,  they  propose  to  expound  the 
mqit  of  February  27th,  as  if  this  section  of  the  act  of  February  13th 
was  inserted  in  it*  The  eleventh  section  of  the  act  referred  to, 
cnuinetates  and  Specific^  particularly  the  cases  of  which  the  circuit 
fSiGfurts  thereby  established  had  ^*  cognizance;^'  and  the  relators  insist 
that  jurisdiction  in  aU  the  cases  mentioned  in  that,  section,  is  also 
.cbi^iuted  on  the  eircuit  court  for  thi^district,  by  rea^n  of  the  pro- 
vision in  the  third  section  of  the  act  of  February  S7th,  above  men- 
tioned.' And  they  c6ntend  that  the  aforesaid  eleventh 'Section  gave 
tto  the  circuit  courts  established  by  that  law,  jurisdiction  to  issue  the 
writ  in  question ;  and  that  the  circuit  court  for  this  district,  there- 
fore, possesses  the  same  jurisdiction,  even  although  it  is  not  given 
by  the  fifth  section  of  the  act  establishing  it  The  object  of  this 
argument  it  to  extend  the  jurisdiction  of  this  circuit  court  beyond 
the  limits*  marked  out  for  it-  by  the  fifth  section  of  the  act  which 
created  it;  provided  the  eleventh  section  of  the  act  of  February 
ISth  shall  be  construed  ta  have  gi^en  a.  broader  jurisdiction. 

Now,  it  appears  to  me  that,  when  .we  find  the  eleventh  section  of 
the  act  of  February  13th  enumerating  and  specifying  the  cases  of 
which  the  circuit  .courts  out  of  this  district  should  have  <<cogni- 
nnce';V  and  the  fifth  section  of  the  act  of  February  27th,  enumerat- 
ing and  specifying  the  cases  of  which  the  circuit  court  within  this 
district  should  hive  **  cognizance;''  if  there  is  found  to  be  any  sub- 
stantial -difierence  in  the  junsdicUons  thuq  specified  and  definied  in 
these  two  laws;  the  just  and  Aatural  iafercfOce  is,  that  the  legislature 
intended  that  the  jurisdiction  of  the  courts  should  be  difiereot ;  and 
that  they  did  not  iotend  io  give  to  the  circuit  court  for  this  district 
the  same  jurisdiction  that  had  been  given  to- the  others.  This  would 
b^  the  legitimate  inference  in  comparing  any  laws  establishing  dif- 
ferent courts;  and  the  conclusion  is  irresistible  in  this  case,  where 
the  two  law^  were  passed  within  a  few  days  of  each  other,  and  both 
must.h«ve  been  beibre  the  legislature  at  the  same  time.  It  would 
be  contrary  to  the  soundest  rules  for  the  construction  of  statutes,  in 
such  a  case,  to  enlarge  the  jurisdiction  of  this  circuit  court  beyond 
the  limits  of  the  fifth  section,  by  resorting  tp  such  general  words  as 
those  contain^  in  the  third ;« and  to  words,  too,  which  much  more 
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appropriately  apply  to  its  process,  to  its  modes  of  proceeding,  and 
to  other  ^^  powers''  of  the  court ;  and  which  certainly  have  no  neces- 
sary connection-  with  the  cases  of  which  the  court  is  au&orized  to 
take  **  cognizance." 

I  do  not,  however,  mean  to  day,  that  the  eleventh  section  of  the 
act  of  Febru2\ry  13th,  conferred  on  the  circuit  courts  which  it  estab- 
lished, the  power  to  issue  the  writ  of  mandamus,  in  a  case  like  the 
present  one.  I  think  it  did  not;  and  that  a  careful  analysis  of  its 
provisions  would  show  that  it  did,  not^  especially  when  taken  in 
connection  with  the  provisions  of  the  act  of  1789,  which  had  ex- 
pressly .conferred  that  power  on  the  Supreme  Court  But  it  is  un- 
necessary to  pursue  the  argument  on  this  point,  because  no  just  rule 
of  construction  can  authorize  us  to  engraft  the  provisions  of  this 
section  upon  the  act  of  February  27th,  so  as  to  give  to  the  circuit 
court, for  the  District  of  Columbia  a  wider  jurisdiction  than  that 
contemplated  by  the  fifth  section  of  the  last  mentioned  act 

•  Upon  a  view  of  the  whole  case,  therefore,  I  cannot  find  the  power 
which  the  circuit  court  has  exercised  either  in  the  first  section,  or 
the  third  setction,  or  the  fifth  section;  and  it  is  di£Scult  to  believe 
that  congress  meant  t6  have  given  this  high  prerogative  power  in 
so  many  places,  and  yet,  in  every  one  of  them,  have  left  it,  at  best, 
so  ambiguous  and  doubtful.  And  if  we  now  sanction  its  exercise, 
we  shall  gi^  to  the  court,  by  remote  inferences  and  implications,  a 
delicate  and  important  power  which  I  feel  persuaded  congress  never 
intended  to  entrust  to  its  liands. 

Nor  do  I  see  any  reason  of  policy  that  should  induce  this  Court 
to  infer  such  an  intention  on  the  part  of  the  legisfature,  where  the 
words  of  the  law  evidently  do  not  require  it  It  must  be  admitted 
that  congress  have  denied  this  power  to  the  circuit  courts  out  of 
this  district  Why  should  it  be  denied  to  them,  and  yet  be  entrust- 
ed to  the  court  within  this  district?  There  are  officers  of  the  ge- 
neral government  in  all  of  the  states,- who  are  required  by  the  laws 
of  the  United  States  to.  do  acts  which  ?.Te  merely  ministerial,  and 
in  which  the  private  rights  of  individuals  are  concerned.  There 
are  collectors  and  other  officers  of  the  revenue,  who  are  required  to 
do  certain  ministerial  acts,  in  giving  clearances  to  vessels,  or  in  ad- 
mitting them  to  entry  or  to  registry.  There  are  also  registers  and 
receivers  of  the  land  offices,  who  are,  in  like  manner,  required  by 
law  to  do  mere  ministerial  acts,  in  whiph  the  private  rights  of  indi- 
viduals are  involved.     Is  there  any  reason  of  policy  that  should 
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lead.us  to  suppose  that  congress  would  denv  the  writ  of  mandamus 
to  those  who  have  such  rights  in  the  states,  and  give  it  to  those  who 
have  rights  in  this  district?  There  wouM  be  no  equal  justice  in 
such  legislation^  and  no  good  reason  of  policy  or  convenience  can 
be  assigned  for  such  a  distinction: 

The  case  of  the  Columbian  Insurance  Company  v.  Wheelwright^ 
7  Wheat  534,  has  been  relied  on  as  sanctioning  the  exercise  of  the 
jui^isdiction  in  question;  and  it  is  said,  that  this  Court,  in  deter- 
mining that  a  writ  of  error  would  lie  from  the  decision  of  the  circuit 
court  p{  this  district,  awarding  a  peremptory  mandamus,  have  iih- 
pliedly  decided  that  the  circuit  court  had  jurisdiction  to  issue  the 
process.  I  confess  I  cannot  see  the  force  of  this  argument  The 
8th  section  of  the  act  of  February  27,  1801,  provides^  ^  that  any 
final  judgment,  order,  or  decree,  in  said  circuit  court,  wherein  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  value  of  one 
hundred  dollars,  maybe  re-examined,  and  reversed  or  affirmed,  in 
the  Supreme  Court  of  the  United  States,  by  writ  of  error  or  appeal, 
which  shall  be  prosecuted  in  the  same  manner,  under  the  same  regu- 
lations, and  the  same  proceedings  shall  be  had  therein  as  is  or  shall 
be  provided  in  the  case  of  writs  of  error,  or  judgments,  ot  appeals, 
upon  orders  or  decrees  rendered  in  the  circuit  court  of  the  United 
States."  Now  the  order  for  a  peremptory  mandamus  in  the  case 
cited,  as  well  as  in  the  one  now  before  the  Court,  was  certainly  ^'  a 
final  judgment''  of  the  circuit  court  It  decided  that  they  had  juris- 
diction to  issue  tlie  mandamus,  and  that  the  case  before,  them  was  a 
proper  one  for  the  exercise  of  this  jurisdiction.  -Being  the  ^^  final 
judgment"  of  the  circuit  court,  it  Was  liable  to  be  re-examined  in  this 
Cpurt^by  writ  of  irror;  and  to  be  reversed,  if  upon  such  re-examina- 
tion, it  was  found  that  the  circuit  court  had  committed  an  error; 
either  in  assuming  a  jurisdiction  which  did  not  belong  to  it,  or  by. 
mistaking  the  rights  of  the  parties,  if  it  had^  jurisdiction  to  issue  the 
mandamus.  In  the  case  of  Custis  v.  The  Georgetown  and  Alexan- 
dria Turnpike  Company,  6  Cranch,  233,  the  Supreme  Court  sus- 
tained the  writ  of  error,  and  reversed  the  judgment  of  the  circuit 
court  of  this  district,  quashing  an  inquisition  returned  to  the  clerk; 
and  this  was  done  upon  the  ground  that  the  circuit  court  had  exer- 
cised a  jurisdiction  which  did  not  belong  to  it  There  are  a  multi- 
tude of  cases  where  this  Court  have  entertained  a  writ  of  error  for 
the  purpose  of  reversing  the  judgment  of  the  court  below,  upon  the 
ground  that  the  circuit  court  had  not  jurisdiction  of  the  case,  for  the 
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w^nt.of  ttie  proper  averments  iil  relation  to  %he  citizenship  of  the 
parties. 

It  is  certainly  error  in  a  circuit  coiirt  to  assume  a  jurisdiction 
which  has  not  been  conferred  oq  it  by  law.  Aq<1  it  would  seem' to 
be  a  strange  limitation  on  the  ajj^ellate.gowers  of  this  Coart,  if  it 
were  restrained  from  correcting  the  judgment  of  a  cir^it  court  When 
it  committed  this  error.  If  such  were  the  case,  thedian.  erl'or  eomr 
mitted  by  .a  circuit  court  in  relation  to  the  legal  rights  of  the  partieli 
before  it,  could  not  be  examined  into  and  corrected  in  this  Coiirt;  if  it 
happened  to  be  associated  with  the  additional  error  of  having  assumed 
a  jurisdiction  which  the  )aw  had  not  given.  Siichy  I  thinks  cannot 
be  tlie  legitimate  construction  pf  the  section  above  quoted.  And  if 
the  circuit  court  .mis&kes  its  jurisdictibn,  either  in  respect  to  the 
persons,  pr  the  subject  matter,  or  the  process,  or  the  mode  of  pro- 
ceeding; the  mistake  may  be  corrected  here  by  a  writ  of  error  from 
its  final  judgment,  or  by  appeal  in  cases  of  equity  or  admiralty  juris- 
diction. And  whether  the  final  judjgment  is  pronounced  in  a,  sum- 
mary or  other  proceeding,  if  it  be  in  a  case  in  which  the  circuit  court 
had  not  jurisdiction,  its  judgment  may  be  re-examined  here,  aitd  thei 
error  corrected  by  thife  Court  The  de<:isL00  of  this  Court,  there^ 
fore,  in  the  case  of  The  Columbian  Insurance  Company  v..  Wheel- 
wright, that  It  writ  of  error  would  lie  from  the  judgment  of  the 
circuit  court  of  the  District  of  Columbia,  awarding  a  peremptory 
mandamus,  is  by  no  means  a  decision  that  the  court  below  had  juris- 
diction to  issue  it . 

In  fine,  every  view  which  I  have  been  able  to  take  of  this  subject, 
leads  'me  to  conclude  that  the  circuit  court  had  not  the  power  to 
issue  a  writ  of  mandamus  in  the  case  before  us.  And,  although  I 
am  ready  to  acknowledge  the  respect  and  confidence  which  is  justly 
due  to  the  decision  of  the  majority  pf  this  Court;  and  am  fully  sen- 
sible of  the  learning  and  force  with  which  their  judgment  is  sustained 
by  th6  learned  judge  who  delivered  the  opinion  of  the  Court,  I  must 
yet,  for  the  reasons  above  stated,  dissent  from  it  I  think  that  the 
circuit  court  had  not, by  law,  the  right  to  issue  this  mandamus;  and 
that  the  judgment  they  have  given  ought  to  be  reversed. 

Mr.  Justice  Barbour; 

In  this  case,  I  have  no  doubt  but  that  congress  have  the  constitu- 
ional  power  to  give  to  the  federal  judiciary,  including  the  circuit 
ourt  of  this  district,  authority  to  issue  the  writ  of  mandamus  to  the 
Vol.  XII.— 4  M 
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postmaster  general,  to  compel  him  to  perform  any  ministerial  duty 
devolved  on  him  by  law. 

I  have  no  doubt,  that  the  act  which  in  this  case  was  required  to 
be  done  by  the  postmaster  general,  is  such  an  one  as  might  properly 
be  enforced  by  the  writ  of  mandamus;  if  the  circuit  court  of  this  dis- 
trict had  authority  by  law  to  issue  it 

But  the  question  is,  whether  that  court  is  invested  with  this  autho- 
rity by  hiw?  I  am  of  opinion  tnat  it  is  not;  and  I  will  state  the 
reasons  which  have  brought  me  to  that  conclusion. 

It  was  decided  by  this  Court,  iii  the  case  of  M^Intire  v.  Wood,  7 
Cranch,  504,  upon  a  certificate  of  division  from  the  circuit  court  of 
Ohio;  that  that  court  did  not  possess  the  power  to  issue  a  writ  of 
mandamus  to  the  register  of  a  land  office,  commanding  him  to  issue 
a  final  certificate  of  purchase  to  the  plaintiff,  for  certain  lands  in  the 
state  of  Ohio. 

Tha  principle  of  this  case  was  approved,  and  the  same  point  ai> 
firmed,  in  the  case  of  M'Cluny  v.  Silliman,  6  Wheat  598. 

In  the  views,  then,  which  I  am  about  to  present,  I  shall  set  out- 
with  the  adjudged  and  admitted  proposition,  that  no  other  circuit 
courts  of  the  United  Stat^  have  power  to  issue  the  writ  of  man- 
damus. And  then  the  whole  question^  is  resolved  into  the  single  in- 
quiry, whether  the  circuit  court  of  this  district  has  power  to  do  that 
which  all  adn^lt  the  other  circuit  cdurts  of  tl^e  United  States  have 
not  the  power  to'  do?  It  has  been  earnestly  maintained  at  the  bar, 
that  it  has;  because,  it  is  said,  that  it  has  by. law  a  l^arger  scope- of 
jurisdiction. 

To  bring  this  proposition  to  the  test  of  a  dose  scrutiny,  let  us 
compare  the  precise  terms  in  which  the  jurisdiction  of  the  circuit 
courts  of  the  United  States  is  granted  by  the  judicii^  act  of  1789, 
with  those  which  are  used  in  the  grant  of  jurisdiction  to  the 'circuit 
court  of  this  district,  by  the  act  of  the  27th  February,  1801. 
'  The  eleventh  section  of  the  judiciary  act  of  1789,  so  far  as  it  re- 
spects tliis  question,  is  in  these  words:  '^That  the  circuit  courts 
shall  have  oiTginal  cognizance,  concurrent  w^th  the  courts  of  thb 
several  states,  of  all  suits  of  a  cfril  nature,  «t  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds  five  hundred  dollai*s;  and 
the  United  States  are  plaintiffs  or  petitioners,  or  an  alien  is  a  party, 
or  the  suit  is  between  a  citizen  of  the  state  where  the  ^lit  is  brought, 
and  a  citi;&en  of  another  st^te." 

The  fifth  section  of  the  act  of^ihe  27th  February,  1801,  ^ving 
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jurisdiction  to  tlie  circuit  court  of  this  district,,  so  far  as  respects  this 
question,  is  in  these  words:  ^  That  said  coinl  shall  have  eogiiizapce 
of  all  cases  in  law  and  equity,  between  parties,  both  or  either  of 
which  shall  be  resident,  or  shall  be  found  within  the  said  district; 
and  also  of  all  actions  or  suits  of  a  civil  nature,  at  common  law  or 
in  equity,  in  which  the  United  States  shall  be  plaintifis  or  com* 
plainants.'' 

Haying  placed  the^  two  sections  in  juxtaposition,  for  the  purpose 
of  comparing  them  together,  I  will^How  proceed  to  examine  the  par- 
ticulars, in  which  it  has  been  attempted  to  be  maintained,  that  the 
grant  of  jurisdiction  to  the  circuit  court  of  this  district,  is  more 
extensive  than  that  to  the  other  circuit  courts  of  the  United  States,^ 
so  as  to  enable  it  to  reach  this  case,  which  it  is  admitted  the  dthers ' 
cannot  do.    . 

In  the  first  placed,,  we  have  been  told,  that  in  the  grant  of  jurisdic- 
tion to  the  other  circuit  courts,  by  the  eleventh  section  of  d^' judtr 
ciary  act  of  1789,  the  words  '<  concurrent  with  the  courts  of  the 
seyerd  states,''  are  found;  whi^h  words  aire  not  contained  in  the 
fifth  section  of  the  act  of  the  27th  February,  1801,  giving  jurisdic-; 
tion  to  the  circuit  court  of  this  district  It  is  argued,  that  these 
words  are  restrictive  in  their  operation,  and  limit  the  jurisdiction  of 
those  courts  to  those  ciBuies  only,  of  which  the  state  courts  could  take 
cognizance,  ait  the  time.the  judiciary  act  of  1789  was  passed.  That 
as  the  Ordinary  jurisdiction  of  the  state  courts  did  not  then  extend 
to  isases  arising  under  the  constitution  and  laws  of  the  United  States, 
therefore  the  jurisdiction  of  the  circuit  courts,  given  by  the  eleventh 
bectiqp  of  that  act,  did  not  extend  to  those  cases,  because  it  was  de^ 
clared  to  be  cqncurrent,  and  consequently  only  coextensive. 

This  position  is,  in  my  estimation,  wholly  indefensible.  I  think 
it  a  4>rpposition  capable  of  the  clearest  proof,  that  the  insertion  of 
the  words  ^^  concurrent  with  the  courts  of  the  several  states,*',  was 
not  intended  to  produce,  and  does  not  produce,  any  limitation  or  re- 
striction whatsoever,  upon  the  jurisdiction  of  ;the  circuit  coui^  of 
the  United  States. 

No  such  consequence  could  follow,  for  this  obvioua  reason,  that 
the  state  courts  could  themselves  rightfully,  take  cognizance  of  any 
question  whatever  which  arose  in  a  case  before  them,  whether  grow- 
ing out  of  the  constitution,  laws,  and  treaties  of  the  United  States; 
or,  as  is  said  in  the  eighty-second  nuniber  of  the  Federalist,  arising 
under  the  laws  of  Japan.    The  principle  is,  as  laid  dowji  in  the  num- 
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ber  of  the  Federalist,  just  'referred  to-— <f  That  the  jttdiciary  po,w6r 
of  every  govemineDt  looks  beyond  its  own  local  or  mtmieipial  laws, 
and  in  civil  case»lays  hold  of  all  subjects  of  litigation,  between  par- 
ties within  its  jurisdiction,  though  the  caUses  of -dispute  are  relative 
to  the  laws  of  the  most  distant  part  of  the  globe.**  In  conformity 
with  this  principle,  it  is  said  by  this  Court,  1  Wheaton,  340/  speak- 
ing of  the' state  courts:  "From -the  very  nkture  of  their  judicial 
diitiesy  tbey,  would  be  called  upon  to  pronounce  the  law  applicable  to 
the  case  in  judgment. '  They  were'  not  to  decide  merely  according 
to  the  lawi9  or  cotibtitution^  of  the  state,  but  according  to  the  c6nsti- 
tution,  laws,  and.  treaties  of  the  tJnited  States,  the  supreme  law  of 
the  lan«l."  And  in  the  same  .case,  after  putting,  cases  illustrative  of 
the  proposition,  and  a  course  bf  ii^easoning  upon  them,  they  conclude 
.  by  saying,  "  it  must  therefore  be  conceded,  that -the  constitution  not . 
only  contemplated,  but  meant  to*  provide  for  cases  within  the  ^ctfpe^ 
of  the  jirdicial  power  of  the  United  States,  which  might  yet  depend 
before  state  tribunals.  It  was  foreseen  that  in  the  exercise  of  tbeir 
ordinary  jurisdiction,  state  courts  would  incidentally  take  cognizance 
of  cases  arising  under  the  constitution,  the'laws,.>and  treaties  of*  the 
United  States^** 

From  these  quotations,  it  is  apparent,  that  no  restrictidn  can  hav6 
been  imposed  upon  the  jurisdiction  of  the  circuit  courts  of  the 
United  States  by  words  which  make.it  concurrentwith  that  of  the  r 
courts  of  the  states;  when  it  is, admitted,  that  there  is  no  question 
which  can  arise  before  them,  in  a  civil  case,  which  they  are  not 
^competent  and  indeed  bound  to  decide,  according  to  the  Taws  appli- 
cable to  the  question;  whether  they  be.  the  constitution,  laws  and 
treaties  of  the  United  States,  the  laws  of  Japan,  or.  any  other  foreign 
country  on  tlie  face  of  the  earth. 

The  same  number  of  the  Federalist  already  referred  to,  furnishes 
the  obvious  reason  why  these  words  were  inserted.  It  is  there  said,, 
that  amongst  otheV  questions  which  had  ariseh  in  relation  to  the 
constitution,  one  wa»  whether  the  jurisdiction  of  the  federsd  courts 
was  to  be  exclusive,  or  whether  the  state  <^oUrts' would  possess  a 
conqirrent  jurisdiction?  The  authoi^  reasons  upon  the  subject; 
quotes  the  terms  in  which  the  judicial  power  of  the  United  States 
is  vested  by  the  constitution;  states  liiat  these  ter*ns:  might  be  con- 
sthied  as  importing  one  or  the  other  of  two 'different  significations;' 
and  then  concludes  thus:  -^  The  first  excludes,  the  last  admits,  the 
concurrent  j)arisd\ction  o^  the.  state  tribunals,  and  a^  the  first  would 
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amount  to  an  anenation  of  state  powier,  by  implication,  the- last  ap- 
pears to  me  the  most  defensible  construction."  The  reason,  then, 
Why  theSjB  words  were  inserted  in  the  eleventh  section  of  the  jjudi- 
ciary  act,  was  to  remove  the  doubt  here  expressed,  to  obviate  all 
difl^CMlty  upon  the  question  .whether  the  gran^of  judicial  power  to 
'the  federal  courts,  without  saying  more,  might  not  possibly^  be  con- 
strtied  to  Exclude  the  jurisdicticTn  bf  the  state  court;^  ttiS  so[le  object 
waif,  as  .IS  sometimes  said  in  ii^e  law  books,  to  exclude  a  cpotQluaioii. 

Congress  cannot,  indeed,  confer  judadictic^ti:  upon  any  cout^,  bikt 
fluch  as  exist  under  the  consUtution  and  laws  of  the  United  States,  as 
is  said  in  Houston  v.  Moore,  5*  Wheat  27;  althOug(&  it  is  said  in.the 
same  case,  the  state  courts-  may  exercise  jurisdictioQ  bn  case^  autho- 
rized by  tho  laws  Of  the  state,  and  not  prohibited  by  ^e^xelusive 
jurisdicti6n  of  the  federal  cpl^ls.  Thir,  however,  is  not  .bei^use 
they  have  hful,  or  can  have  any  poHion^  of 'the  judicial  power  bf  ithe 
United  States,  as  such,  l^iparted  to  the&ij  but  because^  by  reasqn  of 
their  original,  rightful  judicial  power,  as  state  courts,  they  ar^^m- 
potent  to  decide  ^  question^  growing  ^ut  of  dl  li^ws  which  arise 
before  them:  and  accordingly,  the  framers  of  the  judiciary  act,  pro- 
ceedin^  on  the  idea  tbat-questions  -arising  under  the  constitution^ 
laws  and'treatiea  of  tiieUnit^  States,,  might  aind  wouldi  be  present* 
ed  and  decidecl  in.ihe  stkie  courts,*  inserted  the  ^tth  section^  by 
•which  those  oaAses,  under  ceiHain  circumstances,,  might  ))e  brought 
by  writ  oi  error,  or  appeal  to  this  Court 

The  difference  ia  the  phraseology  of  the*  two  sections  has  been 
advened  to.  It  has  been  said  that  the  word^  in  the  lltb  section  of 
the  judiciary  actx>f  17$9,  are  all  .sdits  of  a  civil  nature,  at, common 
law,  or  in  equity;  land  those  in  the  Sth  seClion  of  the  aetof.  186l, 
giving  jurisdiction  to  the  ciriiuit  court  of  this  district,  are^^all  oses 
in  law  4nd  equity.^'  Now,  It  is  impossible  to  maintain  that  there 
isany  differehcein  legal  effe5t  between  these  two  inodes  of  expres- 
lion.  What  is  a  case  in  law  or  equity?^  I^give-ine  ansip^er  in  the 
language  of  the  late  Chief  Justice  of  this.CoOrt:  ^  To  come  within 
this  deseription,  a  question  must  assume  a  legd  form,  for  forensic 
litiicatton,'and  judichl  decision.''  And  what  is  a  suit?  I  give  the 
answer  also  in  the  language  of  the  late  Chief  Justice,  who,  in  fid 
Peters,  4(^4,.  says,  i^  delivering  the  opinion  of  the  Court,  '^  if  a  right 
is  htigated  between  parties  in  a  court  of  justice,  the  proceeding  by 
which. the  dcelsion  of  the  court  is  souidxt,  is  9  suit''  It  id  then  un- 
questionably tnie^  that  the  court  whieb*  has  jurisdiction  over  all 
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suits  in  Uw  and  equity j  has  as  pluch  judicial  poww  bjr  those  tefmsy 
as  a  court  has  by  tbe^ierms^  all  cases  in  law  aiid  equity.  The  only 
difference  between  the  two  sections  under  consideration^  in  relation 
to  the  question  before  us,  consists  in'^the  twolimitations  contained 
in  the  lith  section  of  the  judiciary  act;  tiie  one  as  to^the  chanu^ter 
of  the  partly  the  other  as  to  the  yalue  of  tijit  matt^  in  dispute. 

When,  therefore,  we  suppose  a  case  in  which  tbe^plaintiff  ^and 
defendant  are  citizen^  of  different  states,  (the  one  being  a  citizen  of 
the  state  where  the  suit  is  brought,)  and  in. which  the.Talue  of  the 
matter  in  di^ut^  is  five  hundred  dolliairs;  witii  these  parties,  and  a 
Subject  niatter  of  this  value,  all  the  cinSuit  courts  of  the  United  States 
can  .take  cognizance  of  it;,  whether  it  shall  have 'arisen  iind^  the' 
constittttibn,  laws  or  treaties  of  tiie  United  States,  the  laws  of*  a 
state,  ^or  of  any  foreign  country,  haying  application  fb  the  case. 
Whenever,  therefore,  it  is  said  that  those  courts  caimot  take  cogpi- 
zance  of  casein  law  and  equity  arising  under  the  constitution,  laws 
or  treaties  of  the  United  States,  it  is  only  meant  to.  s^y^iat  they 
cannot  do  it  on  account  of  the  character  of  Ihe  questions  to  be  de- 
cided, unless  the  parties  and  the  value  of  the  subject  matter  come 
within  file  description  of  the^llth  section^  but  when  ^ey  d6> 
there  cannot  be  a  po^ible  doubt  And  this  will  explain  the  case  of 
a  patentee  of  an  invention,  referred  to  in  the  argument;  to  whom  a 
right  to  institute  a  suit  in  the  circuit  courts,  has  been  given  by  ipe-> 
cial  legislation.  The  only  .effect  of  that  is,>that  such  a  patentee  can. 
sue  in  the  circuit  courts,  on  account  of  tiie  character  of  the  case, 
without  regard  to  the  character  of  the  party^  a^  to^  citizenship,  or 
the  value  of  the  matt^  in  ctispute;  whereas,- without  such  special 
legislation,  he  could  have  sued  iii  the  circuit  courts,  if  his  character 
«l  a  party,  and  the  volue  of  the  matter  in. dispute,  hftd  brought  his 
case  within  the  description  of  the  11th  section  of  the  judiciary  act 
Ih  the  case  of  MK^iuny  r*  Silliinan,  however,  this  difficulty  did  not 
e^cist;  for  it  is  distinctly  stated  in  that  case,  page  601,  that  the  parties 
to  that  controversy  were  comp^nt  to  sue  under  the  11th  section, 
being  citizens  of  different  states;  and  yet  this  Court  refets  to  and 
adopts  the  response  which  .they  had  given,  to  the  question  stated  in 
M*Intire  v.  Wood;  which,  answer  wai(  in  these  words:  "that  the 
cirpuit  court  did  not  possess  the  power  to  issue  the  mandamus 
moved  for.'' 

It  has'  been  attempted  to  be  maintained  in  the  argument,  that  Ihe 
circuit  court  of  this  district  has  a  more  extensive  jurisdiction  than 
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the  Other  circuit  comrts  of  the  United  Slates,  by  the  foUpwing  eourse 
of  reasoning:  We  nave  been  referred  to  the  third  action  of  the 
act  of  the  27th  of  Febraary^  18(>1^  esteblisliiog  the  drjcuit  court  of 
tliis  district,  which  section  is  in  these  wordd: — ^'^  The  said  courts  and 
the  judges  thereof,  shall  have  all  the  powers  by  law  vested  in.tde 
circuit  courts,  and  the  judges  of  the  circuit  courts  of  the  United 
States.'^  It  is  then  assumed  in  the  argument,  that  the  powers  of  thtt 
court,  and  its  jurisdiction,  are  the  same  thing;  it  is  also  assumed,  that 
the  third  section  has  reference  not  to  the  powers  of  the  circuit  cpuurts 
of  thi^  United  Stated,  and  their  judges,  as  they  shall  be  from  time  to 
time  modified  byjegislation,  but  to  those  Which  were  established  by 
the  act  of  the  13th  February,  1801,  entitled  *^m  act  to  provide  for  the 
more  convenient  organization  of  the  courts  of  the  United  States;'' 
which,  though  since  repealed,  was  passed  fourteen  days  before  the 
act  establishing  the  circuit  court  of  this  district,  and  was  in  .force  at 
the  date  of  the  passage  of  this  latter  act 

We  aire  then  referred  to  the  eleventh  section  of  the^act  of  the  13th 
of  February,  1801,  by  which  jurisdictioQ  is^  given  to  the  circuit 
courts  thereby  established,  over  ^  all  cases  in  law  or  equity,  arising 
tinder  the  constitution  and  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made  under  their  authority.'' 

Even  conceding,  for  the  present,  a]l  these  assumpHons  in  favour 
of  the  argument,  it  wholly  fails  to  sustain  the  position  contended 
for.^  To  prove  this,'!  need  only  refer  to  my  previous  leasoning  in 
this  case;  by  whicbl  have  shown,  that  under  the  eleventh  section  of 
the  judiciary  act  of  1789^  the  circuit  courts  had  as  ample  jurisdiction 
in  all  cases  arising  under  the  cgnstitution^  laws  and  treaties  of  the^- 
Uuited  States,  as  is  given  them  by  the  section  now  under  considera- 
tion; subject  only  to  the  two  limitations  as  to  parties,  and  value  of 
the  matter  in-  dispute.  So  that  beyond  ^1  question,  the  only  differ- 
ence is,  that  by  the  section  now  under  consideration,  the  circuit 
courts  could  take  cognizance  on  account  of  the  character  o(  the  case, 
no  matter  who  ]were  the  parties,  or  what  the  value  in  dispute;  where- 
as>  by  the  eleventh  section  of  the  judiciary  act,  they  could  take  cog- 
niztoce  of  the  same  questions,  provided  the  parties  were,  for  example, 
citizens  of  different  states,  and  the  matter  in  dispute  was  of  the  value 
of  five  hundred  dollars.  And  yct^  as  I  have  already  stated,  jii 
M^Cluny  v.  Silliman,  in  which  the  parties  corresponded  to  the  re- 
quirements of  the  law,  and  there  W^  no  question  raised  as  to  the 
Value  of  the  matter  in  dispute,  this  Court  reaffirmed  the  proposition. 
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that  the  circuit  courts  of  the  United  StateiiB  did  not  possess  the  power 
to  issue  the  writ  of  mandamus.  But  let  us  briefly  examine,  one  of  the, 
assumptions  whiph  I  have,  argument!  gratia,  conc^eded,  for  the  purpose 
of  giving  the  fullest  force  to  the.  argument  founded  on  it^  I  m^an  that 
which  takes  far  granted,  that  the  powers  and  the  jurisdiction  of  the 
court  are  the  same  thing.  I  say  nothing  of  the  other  assumption, 
sin^ply  because  it  is  wholly  immaterial  to  the  view  which  t  ta^e. 
Are  the  powers  and  jurisdiction  of  the  court  equivalent?  Whatever 
may  be  the  meaning  of  these  terms  in  the  abstract,  they  al*e  clearly 
used  as  of  essentially  different  import  in  the  acts  of  Congressrand 
this  difference  will,  in  my  opinion,  ge.  far  to  show  the  error  in  the 
conclusions  drawn  from  the.  assumption,  that  they  are  of  eqii^ivalent 
import  There  ai:e  several  reasons  which  conclusively  prove  Uiat 
they  were  used  in  different  senses  by  congress.  In  the  fik'ist  place, 
as  well  in  the  act  of  1789,  establishing  the  circqit  courts  of  the  United 
States,  and  the  act  of  the  13th  February,  laoi,  reorganizing  them, 
as  in  the  act  of  the  27th  February,  1801,  establishing  the  circuit 
court  of  this  district;  the  jurisdiction  of  the  court  is  defined  in  one 
section,  and  its  poWers  are  declared  ia  another.  Now,  it  is  an  ob- 
vious remark,  that  if  powers  and  jurisdiction  were  considered  as 
equivalent,  here  was  mere  useless  tautology.  For,  upon  this  hypo- 
thesis, the  grant  of  powers  carried  with  it,  jurisdiction;  and,  e  con- 
verso,  the  grant  of  jurisdiction  carried  with  it  powers. 

In  the  next  place,  we  not  only  find  tbat  in  some  sections  the  ternx 
cognizance,  or  jurisdiction,  (which  are  synonymous,)  is  used,  whilst 
in  others,  ihe  term  power  is  made  use  of;  but  in  .the  very  same  sec- 
tion,: that  is,  the  thirteenth,  in  relation  to  the  Supreme  Court,  both 
terms  are  used  thus: — ^^'The  Supreme  Court  shall  have  exclusive  ju- 
risdiction of  all  controversies  of  a  civil  nature,  where  a  state  is  a 
paity,  except,"  &c.;  and  in  the  same  section,  "  and  shall  have  power 
to  issue  writa*  of  pVohibition  to  the  district  courts."  &c. 

Again:  The  act  of  1789,  after  defining  the  jurisdiction  of  the  dif- 
ferent courts  in  different  sections,  viz.,  that  of  the  district  courts  in 
the  ninth,  that  of  the  circuit  court  in  the  eleventh,  apd  that  of  the 
Supreme  Court  in  the  thirteenth,  together  with  the  power  to  issue 
writs  of  prohibition  and  mandamus;  proceeds  in  subsequent  sections 
to  give  certain  powers  to  all  the  courts  of  the  United  Statfes.  Thus, 
in  the  fourteenth,  to  issue  writs  of  scire  facias,  habeas  corpus,  &c.; 
in  the  fifteenth,  to  require  the  production  of  books  and  writings;  in 
the  17th,  to  grant  new  trials,  to  admfnister  oaths,  punish  contempts. 
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&c.     (t  IB  thus  apparent,  that  congress  used  the  terms  jurisdiction, 
and  powers,  as  being  of  different  import    The  sections  giving  juris- 
diction, describe  ^  the  subject  matter,  and  the  parties  of  which  the 
courts  may  take  cognizance;  the  sections  giving  powers,  import  au- 
thority to  issue  certain  wnts,  and  do  certain  acts  incidentally  becom- 
ing necessary  in,  and  being  auxiliary  to,  the  exercise  of  their  juris- 
diction.    In  regard  to  all  the  powers  in  the  fifteenth  and  seventeenth 
sections,  this  is  apparent  beyond  all  doubt,  as  every  power  given  in 
both  those  sections,  necessarily  presupposes  that  it  is  to  be  exercised 
in  a  suit  actually  before  them,  except  the  last  in  the  teventeenth  sec- 
tion, and  that  is  clearly  an  incidental  one,  it  being  a  power  'Ho  make 
and  establish  all  necessary  rules  for  the  orderly  conducting  business 
in  the  said  courts,''  &c.     And  this  brings  me  directly  to  the  four- 
teenth section,  under  which  it  was  contended,  in  the  case  of  M'Cluny 
V.  Silliman,  that  the  circuit  courts  could  issue  writs  of  mandamus. 
That  section  is  in  these  words: — ^'^That  all  the  beforcmentioned 
courts  of  the  United  States  shall  have  power  to  issue  writs  of  scire 
facias,  habeas  corpus,  and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law." 
As  tbe  writ  of  mandamus  is  not  specially  provided  for  by  law^  ex- 
cept in  the  case  of  the  Supreme  Court;  it  is  obvious,  that  to  enable 
any  circuit  *court  to  issue  it,  it  must  be  shown  to  be  necessary  to  the 
exercise  of  its  jurisdiction.     It  is  argued  here,  as  it  was  in  the  case 
of  M'Cluny  v.  Silliman,  that  a  mandamus  is  proper,  where  there  is 
no  other  specific  legal  remedy;  and  that  therefore,  in  such  a  case,  it 
is  necessary  to  the  exercise  of  the  jurisdiction  of  the  court,  and  so 
within  the  words  of  the  statute.     But  what  was  the  answer  of  the 
Court  in  that  case?     Amongst  other  things,  they  said: — *^  It  cannot 
be  denied,  that  the  exercise  of  this  power  is  necessary  to  the  exer- 
cise of  jurisdiction  in  the  court  below.     But  why  is  it  necessary? 
Not  because  that  court  possessesjurisdiction,  but  because  it  does  nol 
possess  it."     Again  they  said: — ^**The  fourteenth  section  of  the  act 
under  consideration,  could  only  have  been  intended  to  vest  the 
power  now  contended  for,  in  cases  where  the  jurisdiction  already 
exists;  and  not  where  it  is  to  be  courted,  or  acquired  by  means  of  the 
writ  proposed  to  be  sued  out     Such  was  the  case  brought  up  from 
Louisiana,  in  wl^ch  the  judge  refused  to  proceed  to  judgment,  by 
which  act  the  plaintiff  must  have  lost  his  remedy  below,  and  this 
Court  have  been  deprived  of  it5  appellate  control  over  the  question 
Vol.  XI1.~4  N 
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of  right''  As  this  answer  was  c6nsidered  conclusive  in  the  caie 
referred  to,  it  would  be  sufficient  for  me  to  ^p  here,  with  giying 
the  same  answer.  But  let  us  pursue  the  subject  a  little  further. 
The  proposition  which  I  maintain  is,  that  this  section  did  noicon^ 
template  any  originid  writ,  but  only  those  which  are  incidental  and 
auxiliary.  That  it  did  not  contemplate  any  writ  as  original  process, 
is  apparent  from  this  consideration;  that  by  an  act  passed  at  the  same 
session,  and  within  five  days  thereafter,  entitled  an  act  to  regulate 
processes  in  the  courts  of  the  United  States,  the  forms  of  writs  and 
executions,  except  their  style  and  modes  of  process  $h^n  used  in  the 
supreme  courts  of  the  states;  were  adopted. 

But  it  seems  to  me,  that  there  is  an  argument  to  be  derived  from 
the  nature  and  character  of  the  writ  of  mandamus,  and  the  legisla- 
tion of  congress  in  relation  to  it,  which  is,  of  itself,  decisive  against 
the  power  of  the  circuit  court  to  issue  it  It  is  declared  by  «U  the 
English  authorities,  from  which  in  general  our>  legal  principl)S  are 
drawn,  to  be  a  high  )>rerogative  writ  Accordingly,  it  issues  in 
England  only  from  the  king's  bench,  in  which  the  king  did  former- 
ly actually  sit  in  person;  and  in  which,  in  co;itemplation  of  law,  by 
his  judges,  he  is  still  supposed  to  sit  It  never  issues^  but  to  com- 
mand the  performance  of  some  public  duty.  Upon  this  principle, 
5  Bam.  &  Aid.  899,  the  court  of  king'^s  bench  refused  a  mandamus 
to  a  private  ti;ading  corporation,  to  permit  a  transfer  of  stock  to  be 
made  in  their  books;  declaring  that  it  was  confined  to  cases  of  a  pub- 
lic nature,  and  that  although  the*  company  was  incorporated  by  a 
royal  charter,  it  was  a  mere  private  partnership.  Ujk>n  the  same 
principle,  I  believe  that  it  may  be  affirmed,  without  exception,  unless 
where  a  statutory  provision  has  been  made,  diat  in  every  state  of  the 
Union,  where  the  common  law  prevails,  this  writ  issues  only  firom 
the  court  possessing  the  highest  original  common  law  jurisdiction. 
The  congress  of  the  United  States  adopted  the  same  principle,  ajid 
by  the  thirteenth  section  of  the  judiciary  act  of  1789,  gave  to  tli6 
Supreme  Court  of  the  United  States,  power  in  express  terms,  to  issue 
writs  of  mandamus,  *i  in  cases  warranted  by  the  principles  and  usages 
of  law,  to  any  courts  appointed,  or  persons  holding  office  under  tiie 
authority  of  the  United  States,"  thus  covering  the  whole  ground  of 
this  high  prerogative  writ  If  then,  there  ever  were  a  case  in  which 
the  maxim  that  expressio  unius,  est  exclusio  alterius,  applied,  this 
seems  to  me  to  be  emphatically  that  case.  It  is  of  the  nature  of  the 
wri^,  to  be  issued  by  the  hifz;hest  court  of  the  government;  the  Su- 
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preme  Court  10  the  hi^Mt;  and  aceordioglyy  to  that  Cogilurt^  the  power 
to  iMue  it  is  i^iren. .  It  ia  giVen  ii^  express  words  to  that  Co^irt,  and 
if  not  giyoD  in  terms  to  any  other  court;    It  is  given  ^'^  that  Court 
in  express  temts,  in  the  thirteenth  section;  and  although  not  given 
in  terms  in  the  fourteenth  section^  immediately  following,  the  power 
to  issue  it  is  attempted  to  be  derived,  by  implicadoni'  from  that  sec* 
tioo:    And  last,  but  not  leasts  where  it  is  giveii,  it  is  subject  to  ho 
limitation,  but  that  it  is  to  issue  ^  in  cai^  warranted  by  the  princi- 
ples and  usages  of  law,^'  and  may  be  issued  to  any  courts  appointed 
by,  or  persotis  holding  office  under  the  authority  of  the  United 
Stated:''    Whereas,  in  the  fourteenth  section,  all  the  courts  of  the 
United  States  are  empowered  to  issue  certain  writs,  naming  them, 
and  then  others,  not  naming  them-;  and  not  mentioning  the  writ  of 
n^andamus,  which  may  be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions.    Nor  is  the  force  of  this- argument  at  all  Veaken- 
.  ed  by  the  circumstance  that  this  Court,  in  the  case  of  Marbury  v. 
Madison,  I  Cranch,  lS7,^eclared  that  part  of  the  judiciary  act,  which ' 
emppwered  the  Supreme  CourjL  to  issue  the  writ  of  mandamus  to  be 
unconstitutional,  so  far  as  it  operated  as  an  act  of  original  jurisdic- 
tion.   Because  this  case  was  decided  nearly  fourteen. years  sfteri  the 
law  w^  passed,  and  we  must  construe  the  act  as  if  it  were  all  con- 
stitutional, because  congress  certainly  so  considered  it;  and  we  are 
now  inquiring  into  what  was  their  intention,  in  its  various  provi- 
sions, which  can  only  be  known  ty  construing  the  act  as  a  whole, 
embracing  its  several  parts,  of  which  the  power  in  question  was  one. 
But  if  the  other  circuit  courts  of  the  United  States  under  the  powers 
given  to  them,  cannot,  as  has  been  decided  by  this  Court,  issue  the 
writ  of  mandamus,  then  the  circuit  court  of  this  district  cannot  do 
it,  under  the  powers  given  to  it,  because  its  powers  are  the  same 
with  those  of  the  others.    For,  by  the  tliird  section  of  tt^e  act  esta- 
blishing it,  it  and:  its  judges,  are  declare  to  have  all  the  powers  by 
law-vested  in  the  circuit  courts,  and  the  judges  of  the  circuit  courts 
of' the  United  States;  and  even  supposing  that  to  refer  to  the  powers 
of  the  circuit  courts,  as  organized  by  the  act  of  I6OI,  that  does  not 
vary  them;  because,  by  the  tenth  section  of  tiiat  act,  those  courts  are 
invested  with  all  the  powers  heretofore  granted  by  law  to  the  circuit  • 
courts  of  the  United  States;  that  ia,  those  by  the  jCidiciary  act,  un- 
less w&ere  otherwise  provided  by  that  act;  and  there  is  no  pretence, 
that  there  is  any  power  given  in  that  act,  which  aflfects  this  qoesjtion. 
If  then,  the  jurisdiction  and  the  powers  of  the  circuit  court  of  this 
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district  are  the  'same  with  the  juriidiction  and  powers  of  the>otber 
circuit  courts  of  the  United  States;  and  if,  as  has-been  soletnnly  de- 
cided by  this  Court,  that  jurisdiction  and  those  powers  do  not  autho- 
rize the  other  circuit  courts  to  issue  the  writ  of  mandamus,  it  would 
seem  to  follow,  as  an  inevitable  consequence,  that  neither  can  the 
circuit  court  of 'this  district  issue  that  writ 

Finally,  it  was  argued,  that  if  all  the  other  sdurces  of  power  fail- 
edy.there  is  a  sufficient  one  to  be  found  in. that  section  of  the  act 'of 
1801,  establishing  the  circuit  court  of  this  district,  by  which  it-is 
enacted,  that  the  laws  of  Maryland  as  they  now  exist,  shall  he,  and 
continue  in  force  in  that  part  of  the  district  which  was  ceded  by 
that  state  to  the  United  States,  &c.  The-  argument  founded  upon 
this  section,  is  in  substance  this:  The  laws  of* Maryland  are  de-. 
elare^  to  be  in  force  in  this  part  of  the  district;  the  common  law  of 
England  constitutes  a  part  of  those  laws;  by  the  common  law,  in 
such  a  case  as  this,  a  writ  of  mandamus  would  lie:  therefore,  the  cir- 
cuit court  of  this  district  can  issue  a  mandamus  in  this  case.  This 
part  of  the  argument  proceeds  upon  the  principle,  that  the  adoption 
of  the  common  law,  per  se,  authorizes  the  issying  of  the  writ  But, 
it  must  be  remembered,  that  the  adoption  of  the  common  law.  here, 
cannot  give  any  greater  power,  than  the  same  common  law  would 
give  to  the  courts  of'Maryland,  from  wfiich  state  it  is  adopted.  Now, 
in  M^Clijiny  v.  Silliman,  it  was  decided,  that  a  state  court  could  not 
issu^  a  mandamus  to  an  officer  of  the  United  States;  consequently, 
it  follows,  that  no  court  in  Maryland  could  have  issued  the  writ  in 
this  case:  and  yet,  the  argument  which  I  am  now  considering,  seeks 
to  maintain  the  position,  that  whilst  it  is  conceded  that  a  Maryland 
court,  with  the  common  law  in  full  force  there,  could  not  have  issued 
this  writ,  the  circuit  court  of  this  district  has  the  authority  to  do  so, 
by  reason  of  the  adoption  of  that  very  law  which  would  not  give 
.the  authority  to  do  it  there. 

It  does  seem  to  me,  that  to  Jtate  this  proposition  is  to  refute  it 
The  object  of  this  provision  appears:  to  me  to  have  been,  plainly 
this :  That  the  citizens  of  that  part  of  this  district,  which  formerly 
belpnged  to  Maryland,  should,  notwithstanding  the  cessi'Hi,  continue 
to  enjoy  the  benefit  of  the  same  laws  to  which  they  had  been  accus- 
t9med ;  and  that,  in  the  administration  of  justice  in  their  courts, 
ther  should  be  the  same  rules  of  decision:  thus  placing  the  citizens 
of  this  district  substantially  in  the  same  situation  in  this  respect,  as 
the  citizens  of  the  several  states:   with  this  difference  onlv:  that, 
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whilst  in  th#  itates  there  are  federal  afid  state  courts,  in  the  one  or 
the  other  of  which  justice  is  administered,  according  to  the  character 
of  the  parties,  and  other  circumstance;  in  this  district,  by  its 
judicial  organization,  the  iiame  justice  which  in  the  states  is  admi- 
nistered by  the  two  classes  of  courts,  is  here  dispensed  by  the  instru- 
mentality of  one  court,  viz :  the  circuit  court  of  this  district  But 
that,  9B  in  the  states,  the  fedisr^l  circuit  court  cannot  issue  the  writ 
of  mandamus,  because  the  jurisdiction  and  powers  givett  to  thern^  by 
congress  do  not  authorize  it;  so.  here,  the  circuit  court  qf  this  dis- 
trict cannot  issue  it,  by  virtue  of  the  jurisdiction  and  powefrs  given 
to  it  by  congress;  (exclusively  of  the  adoption  of  the  laws  of  Mary- 
land;) because,  exdusively  of  those  laws,  its  jurisdiction  and  powers, 
as  I  think  I  have  shown,  are  neither  more  nor  less,  in  reference  to 
this  subject,  than  those  of  the  other  circuit  courts  of  the  United 
States.  And  as  in  the  states,  the  state  courts  cannot  issue  it,  although 
the  common  law  is  in  forc^  there;  so  the  circuit  court  of  this  dis- 
trict cannot  issue  it,  although  the  common  law,  by  the  adoption  of 
the  laws  of  Maryland,  is  in  force  here;  it  being,  in  my  opinion, 
impossible  to  maintain  the  proposition,  that  the  adoption  of  the  com- 
mon law  here,  can  impart  a  greater  authority  than  it  does  to  the 
courts  of  the  very  state  from  which  it  was  adopted. 

The  result  of  that  adoption,  as  it  regards  this  question  may,  as  it 
seems  to  me,  be  summed  up  in  this  one  conclusion :  That,  as  in 
Maryland  the  common  law  is  in  full  force  which  authorizes  the 
writ  of  mandamus;  and  yet  a  Maryland  court  can  only  issue  it  to  a 
Maryland  officer,  and  not  to  an  officer  of  the  United  States;  so 
here,  the  same  common  law,  upon  the  same  principles,  would  autho- 
rize the  circuit  court  of  this  district  to  issue  the  writ  to  an  officer  of 
the  District  of  Columbia,  the  duties  of  whose  office  pertained  to  the 
local  concerns  of  the  district;  but  not  to  an  officer  of  the  United 
SUtes. 

Under  every  aspect  in  which  I  have  viewed  the  question,  I  feel  a 
thorough  conviction,  that  the  circuit  court  of  this  district  had  not 
power  to  issue  the  writ  in  question ;  and,  consequently,  I  am  of  opi- 
nion that  the  judgment  demanding  a  peremptory  mandamus,  should 
be  reversed. 

Mr.  Justice  Catron  concurred  in  opinion  with  the  Chief  Justice, 
and  Mr.  Justice  Barboitr. 
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The  United  States,  appellants  ▼.  Joseph  D^lbshnx's  Hxims, 

LaZAHUS  An.    0THER3. 

A  tranilctioii,  by  the  lecfretarj  of  the  board  of  land  commiaiionen  of  Florida,  wIiom 
duty  itwlM  to  tra&alate  Spaniih  documenta  giTen  in  evtidenee  before  the  board  of 
fiodnnlaaionen,  of  a  certified  copy  of  a  Spaniah  grant  of  land  in  Floridat  wIinIi 
had  been  prodnoed  to  the  board,  wea  properly  tUmitted  aa  evidenoe  of  the  gnaki 
■atiafactory  proof  haTing.  been  giren  to  the  Coar|,  that  the  o^i^^nal  grant  oonld 
not  be  found  in  the  recorda  of  £a8t  Flc^da;  and.t^atthia  waa  the  beat  eVidenee, 
from  the  nature  of  the  oaao,whioh  eoold  1^  giTon  of  the  eziaienee  of  thS  original 
paper,  loat  or  dea^royed. 

APPEAL  from  the  faperior  court  of  East  Florida. 

The  heirs  of  Joseph  Deleq>ioe,  and  others,  purd^sers  from  Joseph 
Delespine^  filed  i^  petition  to  the  supreme  cburt  of  East  Florida^ 
,prayiBg  confirmation  of  a  grant  to  Joseph  pelespine,  made  bjr  Don 
Jose  Coppinger,  o'n  the  9th  day  of  April,  1817 ;  he  being  then  the 
Spanish  govempr  of  East  Florida.  ^The  grant  was  for  forty-three  . 
thousand  acres,  under  which  surveys  were  made  by  (George  J.  F. 
Clarke,  then 'surveyor  of  the  province,  according,  to  the  terms  of 
the  grant 

The  petitioners  exhibited,  in  support  of  their  claun^  the  original , 
translation,  certified  by' Francis.  I.  Facioy  of  the  certified  copy  by 
Thomas  de  Arguilar,  the '  government  secretary  of  the  province^ 
which  was  brought  into  court  by  the  keeper  of  the  public'  archives 
o[  East  Florida.  Evidence  was  given,  that  the  original  grant  by 
governor  Coppinger  had  not  been  found  among  the  archives^,  or  any 
where.  It  was  also  in  evidence,  that  a  copy  of. the  nxenHma)  ot 
Joseph  Delespine,  and  of  the  concession  thereupon,  for  the  forty- 
three  thousand  acres  of  land,  purporting  to  have  been  >certified  by 
Thomas  de  Arguilar,  as  secretary  of  the  government,  was  exhibited 
to  the  board  of  land  claims  of  East  Florida,  which  was,  before  the 
board,  proved  to  have  been  in  the  handwriting  of  the  government 
secretary,  and  signed  by  him.  This  document  had  been  mislaid  or 
lost 

The  superior  court  of  East  Florida  gave  a  decree  in  £ivour  of  the 
petitioners;  and  the  United  States  prosecuted  this  appeal. 
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Mr*  BuTXBm,  the  attorney  general  of  the  United  States,  inlbrmed 
the  Court,  that  on-ao  examination  of  the  record,  he  found  nothing 
in  the  ease  to.  distinguish  it  from  those  which  had  been  ahready 
decided  in  favour  of  claimants  under  Spanish  grants;- unless  the 
Court  should vconsider  the  circumitohce  of  the  6riginal  grant  by 
^Temor  CSoppingier  not  having  been  found '  in  the  archives  of 
f'lprida^  as  rendering  the  evidence- of  the  grant  insufficient 

,  Tfae-|;rant  should  have  beenfepnd  filed  with  similar  ipapers  in  the 
proper  office,  but  there  it  was  not  It  is  admitted  that  the  papers 
of  the  office  are  in  disorder;  and  evidence  was  giveti  in  the  supe« 
rior  court  of  Florida,  which  showed  ths^t  negKgence  in  tlie  preserva- 
tion of  the  papers  frequently  prevailed  there.  But  the  certified  copy 
of  the.  grant  was  not  produced,  it  also  had  been  lost;  and  the  only 
evidence  exhibited  to  the  court,  was  a  certified  translation  of  a  copy 
of  the  grant 

It  is  admitted  that  when  a  grant  of  land  is  made,  the  ori^iial  is  re* 
tained,  and  a  copy  only  is  furiiished  to  the  grantee;-  but  the  original 
in  filed  in  the  proper  office.  There  no  original  can  be  found.  The 
case  must  stand  before  the  court  as  if  the  certified  copy  of  the.  grant 
had  been  produced,  for  its  loss  is  accounted  for;  but  the  question 
which  this  Couft  have  to  decide,  p»  whether  the  grantees  ought  not 
to  prove  the  original  to  be  in  existence.  Cited  Mitchell  v.  The 
Umted  States,  9  Peters,  731;  Owens  v.  Hull,  9  Peters,  621. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court: 
In  this  case,  it  is  conceded  by  the  attorney  general  that  the  only 
ground  upon  which  it  can  be  taken  out  of  the  decisions  of  this  Courts 
confirming  the  decrees  of  the  courts  of  Florida,  upon  grants  and 
concessions  of  land  made  by  the.  authorities  of  the  kin^  of  Spain  to 
his  subjects,  before  the  24th  January,  1818;  was,  that.the  superior 
court  of  E2ast  Florida,  in  adjudicating  upon  this  claim,  received  as 
evidence  the  copy  of  a  copy  of  a  concession  or  grant  to  Joseph  De- 
lespine.  We  think  the  copy,  in  this  instance,  was  properly  received 
by  the  court  The  first  copy  was  made  from  the  original,  filed  in 
the  proper' office,  from  which  the  original  could  not  be  removed  for 
any  purpose.  That  copy,  it  is  admitted,  would  have  been  evidence 
in  the  cause.  It  is  shown,  by  the  affidavit  of  Mr.  Drysdale,  to  have 
been  lost  whilst  the  claim  was  under  examination  by  the  board  of 
commissioners  established  by  congress  for  ascertaining  land  claims 
in  Florida;  and  that  the  copy  received  as  evidence,  is  a  translation  of 
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the  first,  certified  by  the  secretary  of  the  board  of  land  comrihaaioD-' 
era,  whoae  duty  it  waa  to  tranalate  Spaniah  documenta  given  in  evi- 
dence before-  the  board  of  land  commiaaionera;  and  ia  a  part  of  the 
papera  in  thia  ckim,  tranaferred,  according  to  law,  to  the  keeper  of 
the  publiq  archives  of  East  Florida.  And  it  appeara,  alao,  by  proofa 
in  thia  cause^  that  the  papera  in  the  office  from  which  the  firat  copy 
was  taken,  and  the  original  of  which  is  alao  aufficiently  proved  to 
have  been  on  file,  have  been,  by  accident  or  otherwiae,  mutilated, 
aince  the  first  copy  was  taken;  that  the  original  could  no  longer  be 
found;  and,  conaequently,  that  the  copy  in  this  case,  waa  the  best 
evidence,  from  the  pature  of  the  case,  which  could  be  g^iven  of  the 
existence  of  an  original  paper  lost  or  destroyed. 

The  decree  of  the  superior  court  of  Eaat  Florida  waa  confirmed. 


This  cauae  came  on  to  be  heard  on  tne  transcript  of  the  record 
from  the  superior  court  fo^  the  district  of  East  Florida,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it  ia  now  here  decreed 
and  ordered  by  this  Court,  that  the  decree  of  the  said  superior  court 
in  this  cause  be,  and  the  same  is  hereby  affirmed. 
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The  State  of  Rhode.  Island  I'rotidence  Plantations, 

complainants  y.  the  commonwealth  qv  massach08bttsy  de- 
FENDANT. 

The  Sapreme  Court  haj  jariidiction  of  a  bill  filed  by  the  i tate  of  Rhode  Island 
ai^aihst  the  state  of  Massachusetts,  tp  ascertain  and  establish  the  northern  boun* 
dary  between  the  states,  that  the  rights  of  sovereignty  and  jurisdiction  be  restored 
and  oonfirknad  to  the  plaintifi;  and  they  be  quieted  in  the  enjoyment  thereof,  and 
their  title;  and  for  other  and  further  relief. 

Jurisdiction  is  the  power  to  hear  and  determine  the  subject  matter  in  controversy 
between  parties  to  a  suit ;  to  adjudicate  or  exercise  any  judicial  power  over  them. 

An  objectiooi  to  jurisdiction,  on  the  ground  of  exemption  from  the  process  of  the . 
court  in  which  the  s^it  is  brought,  or  the  manner,  in  which  a  defendant  is  brought 
into  it,  is  waived  by  appearance  and  pleading  to  issue;  but,^hen  the  objection  , 
goes  to  the  power  of  the  court  over  the  parties,  or  the  subject  matter,  the  defend, 
ant  need  not,  for  he  cannot  give  the  plaintiff  a  better  writ,  or  bill. 

The  Supreme  Court  is  one  of  limited  and  special  original  jurisdiction.  Its  action 
must  be  confined  to  the  particular  ca^s,  controversies,  and  parties  over  which. the 
constitution  and  laws  have  authorised  it  to  act;  any  proceeding  without  .the  limits 
prescribed  is  coram  non  judice,  and  its  action  a  nullity.  And  whether  the  want  or 
^xcess  of  power  is  objected  by  a  party,  or  is  apparent'  to'  the  Court,  it  must  sui'- 
cease  its  action,  or  proceed  extra-judic^ally. 

The  several  states  of  the  United  States,  in  their  highest  sovereign  capacity^  in  the 
convention  of  t£e  people  thereof,  on  whom,  by  the  revolution,  the  prerogative  of 
the  crown  and  the  transcendent  power  of  parliament  devolved,  in  a  plenitude  un- 
impaired by  any  act,.and  controllable  by  no  .authority,  adopted  thef  constitution;  by 
which  they  resp(bctively  made  to  the  United  States  a  graht  of  judicial  power  over 
controversies  between  two  or  more  states.  By  the  constitution,  it  was  ordained 
that  this  judicial  power,  in  cases  where  a  state  was  a  party,  should  be  exercised  by 
the  Supi^me  Court,  as  one  of  original  jurisdiction.  The  states  waived  their  exemp- 
tion fVom  judicial  power,  as  sovereigns  by  original  and  inherent  right,  by  their  own 
grant  of  its  exercise  over  themselves  in  such  cases;  but  which  they  would  not  grant 
to  any  inferior  tribunal.  By  this  grant,  this  Court  haj  acquired  jurisdiction  Over 
the  parties  in  this  cause,  by  their  own  consent  and  delegated  authority,  as  their 
aifent  for  executing  the  judicial  power  of  the  United  States  in  the  cases  specified. 
Massachusetts  has  appeared,  submitted  to  the  procesain  her  legislative  capacity; 
and  plead  in  bar  of  the  plaintiff's  action  certain  matters  on- which  the  judgment  of 
the  Court  is  asked.  All  doubts  as  to  jurisdiction  over  the  parties  are  thus  at  rest, 
as  well  by  the  grant  of  power  by  the  people,  as  the  Submission  of  the  legislature 
V>  the  process;  and  calling  on  the  Court  to  exercise  its  jurisdiction  on  the  case  pre- 

.  sented  by  the  bill,  plea,  and  answer. 

Although  the  constitution  does  not  in  terms  extend  the  judicial  power  to  all  contro- 

'  versios  between  (wo  or  more  states;  yet  it  in  terms  excludes  none,  whatever  may 
be  their  nature  or  subject. 

This  Court,  in  construing  the  constitution  aw  CD  the  grants  of  powers  loathe  United 

Vol.  XIL--4  0  ^^t^ 
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StplM,  uid  ike  rwrtrietlont  upon  the  fUta*,  haa  ever  held,  thai  ani  ezeeptioii  eC 
any  particular  oafe  preaappoada  that  tboie  which  are^not  excepted,  are  embraced 
within  the  grant  cr  prc^bition :  and  bare  laid  jt  down  aa.  a  geneni  rqle,  that 
where  no  exception  ii  made  in'terma,  none  will  be  made  by  Ikiere  imnliciKtion  or 
conatmction. 
In  the  oonitrnctlon  of  the  oonatitution  w  mnat  look  to  the  liiatoiy  of  the  l^aa,  ana 
examine  the  atcte  of  thLDga.exiating  ^hen  it  wea-ftamad  •md.mdopM,  td  aaoertfin 
the  old  law,  the  miaohief,  and  the  remedy. 
The  boundary  eatkbliahed  and  fixed  by  compact  between  nations  becomeikconclilaite 
n^n  all'  the  anbjeota  mid  atitena  thereof^  and  binds  their  rights;  and  Is  to  be  * 
treatact,  to  all  intcnta  and  puxpoNea,  as  the  troe  real,  bcnndaiy.    The  cotistraotion 
of  SUCH' compact  ip  a  jntticial  qoeauon. 
There  can  be  bi^t  two  tnCunala  under  the  constatntiott  who  can  act  ei^  the  bbunde^ 
'  riea  cf  atatea,  the  -IcgialsiliTe  pr  the  judtcia)  power  a  the  ib#mer  islii&ited,  in  eXprefes 
terma^  to.  aiaeiiLt  or  dissent  where.a  comiMCt  or  agteeident  ia  refbrnad  to  thf  m  by 
'  the  states;  and  as  the  Jittter  can,be  cxercicBd  .onlyby  this  Copirt  when  a  atate  ia  a 
party)  the  power  b  here,.or  it  cannsDl  exists 
This  Courjb  exists  by  a  dirtet  grant  from  the  people  of  theV  ji|dlciid  ppii^:  ti;is  ex* 
etciscd  by  their  authority,  as  thsit  aidant,  seleetid  by  tbemBBlyas;for  the  bniYMMes 
specified.    The  >eople  of  the  state,  ^^tMy '  respectively  bcoome  paMiea.  ito  the 
constittitioni  g^vf  to  the  ju^i^  pCWcr  iS' the  Qnited  Statisi^  jurisdiction  over 
themselvCfi,  controversies. betweein  stat^bets^mi  :citisens of  the  same  or  dif- 
ftrent  states,  claiming  lands  ^iar  their. convicting' i;r«DtB,  witl^in  di^iiltod. 
ternV>Ty< 
No  court  acts  diftrently  in  diseidiilg  oil  boimd^iy  betwie^ffn  sta&s,  thun  \>n  linee , 
between  separate  tracts  of  land. ,  If.  theie  is'itn^rtaixi^  where'  the  line  is,  if  th^re 
is  a  confusion  i»f  boundaries  by  the. nature  of  interlodkinff  grants,  the  obliteration 
of  mcrks,  the  inlerhiixing  of  pofssiiidn 'under  diftrent  proprioioif ,  thb  eHectaof 
aceidbntj-^ud^or  time,  or  other  h}nd3red  Causes^  it  is  a  case  appropriate  to  equi^. 
•A^  iAne  at  taw  is  directe/i,  a  conmiissios  of  boundary  awarded;  Dr,-if  thvcoort  axe 
satisfied  without  either,  they  decree  what'anS  wl^ere  the  bbondaiy  of  a  fitrm,a  ma- 
nor, province,  or  a  state,  is  pj^A  shall  Imu' 
lliere  Is  neither  the  authority  of  li^w  or  jeaaiqlki'fibr  the  positiCn,  that  boundary  be- 
tween nationf  or  states  is,  in  its  nature,  any  n^ore  ^  polStieal  qnestign  than  any 
other  subject  on  which  they  may  contends    JNone  can  be  settled  without  war  or 
treaty  which « is  by  political  powar;  but,  under  the  old  s!nd  new  centiedsrscy, 
tney  could  apd  can  bcaettled  by  k  court  conatitutbd  by  themselves',  as  taeir 
o^  substitntdi,  authorised  to  do  ^pt  fbr  states,  whish  statci  allo^  could  do 
before. 
It  has  been  contended  that  thia  Court  cannot  urooccd  in  this  cause  without  some 
process  and  rule  of  decision  prescribed  appiropriate  to  the  casc;.but  no(|uestiott  oh 
proeem  can  arise  on  these  pleadings;  none  is  now  necessary,  as  the  defendant 
has  appeared  and  plcad»  which  plea  in  itself  m^kes  the  first  point  in  the  cause, 
without  any  addilional  proceeding;  that  is,  whether  the  plea  ahall  be  allowed,  if 
sufficient  in  law,  io  bar  the  complaint,  or  be  overruled,  as  not  beings  bar  ill  law. 
though  true  in  fact. 
This  Court  cannot  presuipe  that  any  st«te  which  holds  prerogative  rights  fi>r  the 
good  of  its  citizens,  and  by  tho  constitution  has  agteed  that  those  of  any  other' 
state  shall  enjoy  rights,  privileges,  and  immunitiea  in  each  as  tts  own.  do^.  would 
either  do  wrong,  or  deny  right  U»  a  sister  state  or  its  citixens,  or  refi^  to  submit 
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to  thoM  dvoiMf  of  this  Qooiti  nndiund  punoant  to  ito  own  delegated  antbority ; 
.  when  in  a*  mmmxchjt,  iti  Amdom^Htal  law  declaree  ihat  such  decree  ezeciites 
itieUt 

In  thf  eaae  of  Otawteady  thie  Xjovt  ejpmwand  iti  opinion,  that  if  i^te  legiilatniei 
may  annul  the  jndgmenta  of  the  conrts  of  the  United  States,  and  the  righte  thereby 
aeqmredi  the  conatitntton  becomes  a  solibmn  mocktey,  and  the  nation  is  dep^ved 
of  the  means  6f  enforcing  its  laits  by  its  own  tribanali  'B^  fatal  a  resolt  rnnst^ 
deprecated  by  all;  and  the  people  of  erery  state  most  fbel  a  deep'intere^  ue resist- 
ing principles  so  destiiibBtivo  of  the  Union,  and  in  averting'  consequences  so  fatal' 

.  to  themseWes. 

ON  the  16th  of  March,  18S2,  the  stete^of  Rhode  talan^^by  tb^tr  mh 
licitor,  filed  a  bill  against  the  state  of  MaMtcliupettB,  for  the  aeltleiii^Qt 
•of  the  boundaity  between  the  two  states;  and  moved  for  a  subpoena 
to  be  issued,  according  to  the  {nractice  of  the  Court,  in  similar  cas6s. 

This  motion  was  held  under  adv'sement  until'tbe  following  term; 
and  a  subpoena  iwaa  awarded  and  issued  dn  the.2d  of  March,  1833. 

This  subpicBpa  was  returned  with  service  on  the  30th  July,  1833;. 
and  on  tii^  10th  Januaiy,  1834,  the  appearance  of  Mr.  Webster  was 
entered  fop  the  defendants;  and,  on  his  mbtion,  the  oau3e  was  con 
tinued  with  leave  to'plea^.  answer,  6i  demur. 

.On  the  ISth  January,  1885,  a  plea  and  answer  w^s  filed  by  Mr. 
Webster^^  and  on  the  23d  of  Febiruaiiy,  1836^  by  agreement  of 'Coun- 
sel;  it  was  Qrdered'  by  the  Court,!  thiat  the  coinplainant  file  a  replica- 
tion^ to  the  answer  of  the' defendant,  within  ;iix  months  from  the  last 
day  of  Jatiuary  term,  1836, ^r  that  the  cause  shall  stand  dismissed.* 
^h^'eon^plainaot  filed  a  replication .  on:  the  JL8th>  of  August,  1836; 
and  at  the  same  time/  a  **  notice  oC  intention  to  move  the  Court  for 
leave  to  withdraw  the  replication,  upon  the  ground  that  the  rule 
requiring  the  same  was  agreed  lo^and  ehtered  into  by  mistake.'^ 

The  bill  filed  by  the  complainants,  set.  forth,  the.  original  charter 
granted  on  the  third  .day  of  November,  1621,  by  King  James  the 
First,' to  the  council  at  Plymouth,  for  plantiijig,  ruling,  ordering  and 
governing  New  £nglahd,  ,in  America,  describing  the  limits  and 
boundaries  of  the  territory  so  panted.  The  grant  or  conveyance  to 
the  council  at  Plymouth^  of  the  IQth'^of  March,  1628,  to  Sir  Henry 
Rosewell  and  others,  of  a  certain  tract  of  land  described  in  the  same> 
•as  ''all  that  part  of  New  England,  in  America,  aforesaid,  which  li^s 
and  extends  between  a  great  river  there,  commonly  called  Monomack, 
alias  Merrimao,  and  a  certain  other  river,  Uiere  called  Charles  river, 
being  in  the  bottom  of  a  certain  bajr,  there  .commonly  called  Massar 
chusetts,  alias  Mattachusctts,  alias  Massatusetts,  bay;  and,  also, all  and 
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singular  those  lands  and  hereditaments^  wh^tsoeyer,  lying  within  tl^e 
space  of  three  ISnglish  miles  on  the  south,  part  of  the  said  Charles 
river,  or  of  any  or  every  part  thereof:  and,  also,  all  and  singular  the 
lands  and  hereditaments,  whatsoever,  .lying  and  being  within  the 
space  of  three  English  miles  to  the  southward  of  the  Boothernmost 
part  of  the  said  bay,  called  Massachusetts,  alias  Mattachttsetts,  glifui 
Massatusettsbay;  and,  also,  all  those-lapds  and  hereditaments,  what- 
soever, which  lie  and  be  withiq  tlie  space  of  three  Englidh  milea  to 
the  \iorthward  of  the  said  river,  called  Monomack^  alias  M errimac, 
or  to  the  northward  of  any  and  every  part  thereof,  and  all  knds  and 
hereditaments,  whatsoever,  lying  within  the  limits  aforesaid,  north 
and  south  in  latitude  and  breadth,  and  in  length  Und  longitude  of  «'nd 
within  all  the  breadth  aforesaid,  throughout  the  piain  lands  there, 
from  the  Atlantic  and  western  sea  and  ocean  on  the  east.  part,,to  the 
Sputh  sea  on  the  west  part."  The  letters  patent  oT  confirmation  and 
grant  of  Charles  the  First,  of  4th  of  March,  1629,  to  Sir  H^pry  Rose-^ 
well  and  others,  for  the  lands  included  in  the  charter  of  James,  tlw 
First;  and  the  deeid  of  the  council  at  Plymouth,  to  them  by  the  name 
of  "The  Governor  and  Company  of  Mattachusietts  Bay  in  New 
England/'  incorporated  by  the  said  letters  patent 

The  bill  further  stated  that  on  the  7tb  day  of  June,  1635^^  the 
council  established  at  Plymouth  for  planting  a  colony  and  governing 
New  England,  in  America,  yielded  up  and  surrendered  die  charter 
of  James  the  First,  to  Charles  the  Firstt;  which  surrender  was  duly 
and  in  form  accepted.  That  after  t^e  granting  of  the  letters  patent^ 
before  set  forth,  and  prior  tp  the.  granting,  of  the  letters  patent 
afterwards  set  forth  in  the  bill  to  the  colony  of  Rhode  Island  and 
Providence  Plantations,  the  tract  of  land  comprised  within  the  limits 
of  the  state  of  Rhode  Island  and  PrOvidefnce  Plantations,  had  been 
colonized  and  settled  witli  a  considerable  population  by  emigration, 
principally  from  England  and  the  colony  of  the  Massachusetts  bay; 
and  that  the  persons  who  had  so, colonized  and  settled  the  same, 
were  seised  and  possessed  by  purchase  and  consent  of  the  Indian 
natives,  of  certain  lands,  islands,  rivers,  harbours  and  roads,  within 
aaid  tract.  That  on  the  8th  of  July,  1663,  King  Charles  the  Second, 
by  letters  patent,  granted  a  charter  of  incorporation  tg  William 
Brenton,  John  Coddington  and  othersj  by  the  name  of  "The  Gover- 
nor and  Company  of  the  English  Colony  of  Rhode  Islatid'and  Pro- 
vidence Plantations  in  New  England,  in  America;"  and  granted  and 
conferred  to  the  corporation,  by  the  letters  patent,  "  all  that  part  of 

Digitized  by  VaUkJV  iC 


JANUARY  TERM,  1838.  661 

[The  State  of  Rhode  IslajQid  t.  The  State  of  MaMaeUnaetle.] 
our  doiT  ^nions  in  Kew  England,  in  America,  containing  the  Nahan- 
tick  and  Nanbygalisett,  ^lias  Narragansett,  bay,  and  eouotrjea  and 
pails  adjacent,  bounded  on  the  west  or  westerly  to  the  middle  or 
channel. of  a  river  th^re,  commonly  called  and  known  by  th^  name 
of  Pawcatuck,  alias  Paweawt\}ck,  river;  and  so  along  the  said  river 
as  the  greater  or  middle  stream  thereof  reacheth  or  lies  up  into  the 
north  country,  northward  linto  the  head  thereof;  and  from  thence, 
by  a  straight  line  drawn  due  north,  until  it  meets  with  the  south  line 
of  the  Massachuisetts  eplony ;  and  on  the  north  or  northerly  by  the 
aforesaid  south  or  southerly  line  of  the  Massachusetts  colony  or  plan-^ 
tation;  and  extending  towards  the  east  or  easiv^ardly  three  English 
miles,  to  the  east  iaind  north-east  of  the  most  eastern  and  north'-ea^teirn 
parts  of  the  aforesaid  Narragiainsett  bay,  as'  the  said  ba;^  liethor  ex- 
tendeth  itself  from  the  ocean  on  the  south  or  southwardly,  unto  the 
moiith  of  the  river  Which  runneth  towards  the  town  of  Providence; 
and  from  thence  along  the  eastwardly  side  or  bank-  of  the  said  river, 
(higher  called  by  the  name  .of  Seacunck  river)  up  to  the  falls  called 
Patuckett  falls,  being  the  most  westwardly  line  of  Plymouth  colony; 
and  sd  from  the  said  falls,  in  a  straight  line  due  noirth  until  it  meet 
with  the  aforesaid  line  of  the  Massachusetts  colony^  and  bounded  oh 
the  south  by  the  ocean.  And,  in  particular^  the  lands  belonging  to 
the  town  of  Providence,  Pawtuxet,  Warwick,  Ni^quammacock,  alias 
Pawcatuck^  and  the  rest  upon  the  main  land  in  the  tract  aforesaid^ 
together  with,  Rhode  Island,  Block ,  Idland^  and  all  the  rest,  of  the 
islands  and  bai.ks  in  the  Narragansett  bay,  andborde^ng  upon  the 
coa9t  of  the  tract  aforesaid,  (Fisher  Island  only  excepted,)  together 
with  all  firm  lands,  soiU,  grounds,  havens,  ports',  rivers,  waters,  fish- 
ings, mines  royal,  and  air  other  mines,  miner^lj,  precious  stones, 
quarries,  woods,  wood  grounds,  rocks,  slates,  and  all  and  singular 
other  commodities,  jurisdictions,  royalties,  privileges,  franchises,  pre- 
heminences,  and  hereditaments,  whatsoever,  within  the  said  tract, 
bounds,  lands,  and  islands,  aforesaid,  or  to  them,  or  any  of  them,  be- 
longing or  in  anywise  appertaining.^' 

The  bill. proceeds  to  state  the  cancelling  and  vacating  of  the  char- 
ter to  <^  The  Governor  and  Company  of  Massachusetts  bay  in  New 
England,"  on  a  scire  facias;  and  afterwards  the  regrant  of  the  same 
territory,  with  other  territories  known  by  the  name  of  the  colony 
of  Massachusetts  Bay  and  colony  of  New  Plymouth,  the  province 
of  Maine,  &c.,  by  King*William  and  Queen  Mary,  on  the  7th  61 
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October,  1991.    The  di^ription  of  the  territory  then  granted*  oo  far 
«8  the  same  is  important  in  this  casei  was  the  following: 

^  All  that  part  of  I^w  England,  in  America,  lying  and  extending 
from  the  great  river  commonly  called  Monomacki  alias  Merrin&ack, 
on  the  north  pu*^  and  from  three  miles  northward  of  the  saidliyer 
to  thjb  Atlantic  or  western  sea  or  oceap  on  the  south  part,  and  all  the 
lands^  and  hereditaments,  whataoeyer,  lying  within-  the  limits  afore- 
said; and  Extending  as  far  as  the  outermost  points  or  promontories  ct 
land  .called.  Cape  Cod  and  Cape  Malabar,  north-  and.  south,  aifd  in 
latitude,  breadth,^  and  in  length .  and  longi^de  of  and  within  all  the 
hreadth  and  compass  afbresaid,  throughout  the  main  land  therey.fix>m 
the  said  Atlantic  or  western  sea  and  ocean  on  the  east  part,  towards 
the  South  sea,  or  westward,  as  far  as'  pur  colonies  of  Rhode  Island, 
Connecticut,  and  the  Narragansett  country.  Aiid^idto,  all  that  part 
«n4  portioh  of  main  land,  bejpnning  at  tiie  entrance  of  Piscataway 
harbour,  and  so  to  pass  up  the  same  into  the  river  of  NeWichwannock, 
tni  through  the  same  into  the  furthest  head  thereof,  and  from  thence 
north-westward,  till  one  hundred  and  twenty  miles  l>e  finished,  aiid 
from  Piscataway, harbour  month,  aforesaid,  north-eastward,  along  the 
sea  coast  t6  Sagflidehock,  and  from  the  period  of  one  )iundt^d  an^ 
twentv  miles,  aforesaid,  jto  cross  over  laiid  to  the  one  liundred  and 
twenty  Dfiiles  before  re6koned  up  into  .the  land  frond  Piscataway 
harbour,  through  Newiehilirannock  .river,  and  also  the  north  half  of 
the  Isles  of  Shoals,  t9gether  with  the  Isles  of  Cbpawock  and  Nan- 
tuckett,  nea*  Cape  dod  aforesaid;  and  also  the  lands  tod'  heredita- 
ments lyittg.  and  being  ia  the  country. or  territory  commonly  called 
Accada  or  Nova  Scotia^  and  all.  those  lands  aiid^hereditaments  lying 
and  extending  between  the  saijd  country  or  territory  of  Nova  Scoti^ 
and  the  said  river  of  Sagadehock,  or  any  part  thereof." 

The  bill  stated  that  the  province  of  Massachusetts  and  the  colony 
of  Rhode  Island; and  Providence  PlantaUoois,  thus  established,  con- 
tinued under  jthe  ch9rters  and  letters  patent  until  July  4,  1776,  whea 
with  their  sister  colonies  they  became  independent  states.  The^bill 
^eges  the  dividhig  boundary  line,  under  the  letters  patent  and  char- 
ter to  the  colon^  of  Rhode  Island  and  PrOyidenc^  Plantations  and 
Massachusetts,  to  hav6  been  ^  a  line  drawn;  east  and  .west  three  Eng- 
lish miles  south  of  the  river  caUed  Charles  river,  or  of  any  or  every. 
part  thereof.^'  That  for  some  years  after  the  granting  of  the  charter 
•to  Rhode  Island,  the  lands  included  in  the  colony  adjoining  Massa- 
chusetts, remained  wild  and  uncultivated,  and  were  of  little  value; 
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that  previous  to  1709,  the  inhabitants  of  Rhode  Island  entered  on 
parts  of  4he  land  and  made  improyements;  and  that  the  said  northern 
boundary  line  never  having  been  settled,  defined  or  established,  dis^ 
puteif  and  controversies  arose  between  the  inhabitants  of  the  province 
of  the  Massachusetts  Bay  and  of  the  colony  of  Rhode  Island  and 
Providence  Plantations,  and  between  the  governments  of  the  said 
province  and  colony,  in  relation  to  the  boundary  of  said  colony. 

The  bill  piroceeds  to  state,  that  in  consequence  of.  various  disputes 
and  controversies  about  the  boundary  between:  the  two  colonies,  nu- 
merous efforts  were  made  to  adjust  and  se/ttle  the  same;  all  of  wHlch, 
as  the  bill  alleges,  iPirere  not  productive  of  a  satisfactory  result  to  the 
colony  of  Rhode  Island  and  Providence  Plantations;  and  to  the  state 
of  Rhode  Island,  afterwards  established. 

Th^se  are  particularly  set  forth  in  the  bill;  anil  Ae  proceedings  oS 
the  legislatures  of  Rhode  Island  and  Massachusetts  arc.  gi^eatft  largia 
in  the  samei,  with  the  operations  of  the  commissioners  Appointed  and 
acting  under  the  authority  thereof!'  After  stating  th^  efforts  made  by 
the  two  atates,  both  whilst  colonies  and  after  the^«  became  indepei^- 
dent.states,  for  the  determinati'^'^  of  tl^e  lln^,  up  to  1791:  alleged  to 
have  been  abortive  and  without  success;  the  bill  proceeds  to  state, 
^''ihax  on  or  about  the  yeu*  of  our  Lord  one  thousand  seven  hundred 
and  nine,  other  commissioners  were  aj^inted  by  the 'said  sute  of 
Rhode*  Islahd  and  Providence  Plantations  and  the  said  3tate  of  Mm* 
sachusetts,  for  the  purpose  of  ascertaining  and  settling  the  said  northr 
em  lin0r  of  the.  said  state  of  Rhode  Island  and  Providence,  Planta- 
tions; that  the  aaid  last  meptioned  commissioners  respectively,  con- 
tinued «uch  commissioners  until  th^  year  of-  our  Lord  one  thousand 
seven  hundred  and  eighteen;  and  that  the  said  la^t  mentioned  com? 
missioners  had  r'^veral  meetings*  but  were  never  able  to-agree  upon 
and  settle,  and  never  did  agree  upon  and  settle,  the  said  northern  line 
of.  th^  said  stat^  of  Rhode  Island  and  Providence  Plantations." 

The  bill  asserts  the  i;igbt  of  Rhode  Island  to  the  territory  in  dis- 
pute; that  Massachusetts  is  in  pbssession  of  the  same«  and  exercises 
and  assie^'  sovereignty  and  jurisdiction  over  the  same,  under  thci 
pretences  that  the  same  was  included  in  the  grants  or  charters  from 
the  crown  of  England,  under  the  mistak^en  belief  that  the  line,  three 
miles  south  of  Charles  river,  (a  .station  having  been  fixed  by  NathlUi- 
iel  WoodwQrdrand  Solomon  Saffrey,  as  tlie  point  three  miles  south  of 
Charles  river,}  actually  runs  where  Massachusetts  has  assumed  it  to 
run;  and  alleging  that  the  line  as  it  i&  claimed,  and  has  always  been 
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citimed  hy  Massachufettei  was  aetUad  and  adjusted  by  the  oommi*- 
sioners  acting  under  the  authority  of  the  parties  respectively. 

The  bill  proceeds  to.  show  the  errors  of  proceedings  of  the  com- 
missioners acting  for  the  two  colonies;  and  states,  <<That  no'mark^ 
stake  or  nionument  at  that  time  existed,  by  which  the  place  in  which 
said  Woodword  and  Saffrey,  were  so  as  aforesaid  alleged  to  have  set 
up  a  stake,  could  then  be  ascertained.  That  the  persons  who  exe* 
cutedi  witoessed  and  consented  to  the  said  pretended  agreement,  did 
not,  nor  did  any  or  either  of  them,  go  to  any  place  where  said  stake 
was  alleged  to  have  been  set  up;  nor  did  they,  or  any  or  either  of 
them^  make  any  survey,  or  cause  any  survey  to  be  made,  or  run  anjr 
line  or  lines,  or  cause  any  line  or  lines  to  be  run,  or  take  any  other 
means  to  ascertain  at  what  place,  if  any,  the  said  stake  was  set  up  hy 
said  Woodword  and  Saffrey ;  nor  whether  the  place  in  which  the  said 
stake  was  aUeged  as  aforesaid  to  have  been  set  up  by  the  said  Wood- 
word  and  Saffrey,  was  in  fact  three  English  miles,  and  no  more,  south 
of  the  river  called  Charles  river,  or  of  any  or  every  part  thereof; 
nor  whether  the  ^id  line,  alleged  in  said  pretended  agreement  to 
have; been  i^n  by  the  said  Woodword  and  Saflrey,  was  ever  in  fact 
run  by  said  Woodword  and  Sa£frey ;  nor  whether  said  pretended  line 
was  the  true  and  proper  boundary  line  between  the  said  province  of 
the  Massachusetts  Bay  en  the  north,  and  the  said  colony  of  Rhode 
Island  and  Providence  Plantations  on  the  south,  according  to*  the 
true  intent ^and  meanmg  of  the  grants  contained  in  the  respective, 
charters  or  letters  patent  aforesaid.'^ 

The  bill  asserts,  that  the  line  designated  and  run  under  the  agree- 
ments, has  always  been  resisted  by  Rhode  Island^  while  a  colony,  and 
since  she  beciame  a  sovereign  state;  and  that  no  other  boundary  than 
that  asserted  in  the  bill  between  Rhode  Islai|d  and  Massachusetts, 
than  that  defined,  granted  and  established  in  and  by  the  respective 
diarters  and  letters  patent  aforesaid  herein  before  set  forth,  accord- 
ding  to  the  true  and  fair  construction  thereof,  has  ever  been  consent- 
ed to,  or  admitted  to  be  the  true  boundary  line  by  the  complainants; 
eitheir  while  she  continued  under  the  royal  government,  or  since  she 
became  an  independent  and  sovereign  state.  The  proceedings  of 
Massachusetts  are  alleged  to  *^  interfere  with  and  prevent  the  exer- 
cise of  that  jurisdiction  and  sovereignty  which,  by  the  law  jo{  the 
land  aiid  the  constitution  of  the  Union,  she  is  entitled  to  exercise 
over  the  whole  tract  of  land,  mentioned  and  described  in  the  charter 
or  letters  patent  granted  to  the  said  colony  of  Rhode  Islaitid  and  Pro- 
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videnee  PlahtatiMs,  and  hereinbefore  set  forth,  and  ;oyer  the  citi-; 
aeoa  and  klhabiUnts  thereof,  according  to  her  claim  in  this  her  hill 
made." 

-  The  bill  asks,  that  inasmucti  as  the  complainants  haveno  satis&c- 
tory  ^ef  on  the  common  law  side  of  the  Court,  5' especially  as  thfs 
eontrorersy  concerns  questions  of  jurisdiction  and  sovereignty^"  that 
the  -commonwealth  of  Massachusetts  answer  the  matters  set  forth  in 
the  bill;  and  that  ^the  northern  boundary  line  between  the  com- 
plainants and  the  state  of  Massachusetts  may,  by  the  order  and  de* 
cree  of  this  honourable  Court,  be  ascertained*  and  established;  and 
that  the  rightu  of  jurisdiction  and  sovereignty  of  the  complainants 
to  the  whole  tract  of  land,  with  the  appurtenanpes  mentioned,  de- 
scribed and  granted  in  and  by  the  said  charter  or  letters  patent  to  the 
said  oolony  of  iRhode  Island  and  Providence  Plantations,  hereinbefore 
set  forth,  and  running  on  the  north,  an  east  and  west  line  drawn 
three  miles  south  of  the  waters  of  .'said  Charles  river,  or  o(  any  or 
every  part  thereof,  may  be  restored  and  confirmed  to  the  complain- 
ants, and  the  complainants,  may  be  quieted  in  the  full  and  free  enjoy- 
ment of  her  jurisdiction  and  sovereignty  over  the  same;  and  the 
title,  jurisdiction  .4ad  sovespignty  of  the  said  sti^te  of  Rhode  lslan4 
and  Providence  Plantations  over  the  same  be  confirmed  and  esta- 
blished, by  the  decree  of  the  Court;  and  that  the  complainants  may 
have  such  other  and  further  relief  in  the  premises,  as  to  ^ the'  Court 
shall  seem  meet  and  consistent  with  equity  and  good  conscience." 

^The  Plea  and  Answer  of  the  commonwealth  of  Massachusetts,  to 
the  bill  of  complaint  of  the  state  of  Rhode  Island,"  alleges,  that  in 
1649/  for  the  puiposc  of  ascertaining  the  true  southern  boundary  line 
of  Massachusetts,  a  station  or  monument  was  erected  and  fixed  at  a 
point  south  of  Charles  river,  taken  and  believed  to  be  on  the  true 
and  real  boundary  line  of  the  colony  of  Massachusetts;  which  monu- 
metkt  became  and  has  ever  since  been  well  known  and  notorious,  and 
then  was  and  ever'since  has  been  called  Woodword  and  Safirey's  sta- 
tion, on  Wi^entham  Plains:  and  after  the  fixing  of  said  station,  and 
after  running  of  the  line  aforesaid,  and  after  the  granting  of  the  char- 
ter of  Rhode  Island,  and  while  all  the  territory  north  of  said  station 
and  line  was  claimed,  held,  and  possessed,  and  jurisdiction  over  the 
same  exercised  and  enjoyed  by  Massachusetts,  as  parcel  <5f  her  own 
territory,  about  the  year  1709^dispute  and  controversy  having  arisen 
between  the  two  governments  respecting  the  said  boundary  line. 
Vol.  XIL— 4  P 
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persons  were  appointed  by  the  ^oyernment  of  Rhode  Island  and 
by  the  government  of  .Massachusetts,  to  settle  the  misunderstanding 
about  the  line  between  the  colonies;  and  what  the  persons  appointed 
should,  agree  upon,  should  be  forever  after  taken  and  deemed  to  be 
the  stated  lines  and  bounds,  so  as  the  agreement  ^be  drawn  up  in 
writing,  and  indented,  under  their  h9nds  and  seals,  within  six  months 
as  aforesaid. 

That  afterwards,  on  the  19th  January,  1710,  the  commissioners 
appointed  by  the  colonies  met,  and  entered  into  an  ^*  agreement  of 
the  partition  line  betwixt  the  colony  of  Massachusetts  and  the  colony 
of  Rhode  Island,"  by  whicfh  it  was  declared :  '^  That  the  stake  set 
up  by  Nathaniel  Woodword  and  Solomon  SaOfrey^  skilful  approved 
artists,  in  the  year  of  our  Lord  one  thousand  six  hundred  and  forty- 
two,  and  since  that  often  renewed,  in  the  latitude  of  forty-one  de- ' 
grees  and  fifty-five  minutes,  being  three  English  miles  distant  south- 
ward fron^  the  southernmost  part  of  the  river  ealled  Charles  river, 
agreeable  to  the  letters  patent  for  the  Massachusetts  province,  be 
accompted  and  allowed,  on  both  sides,  the  commencement  of  the  line 
between  the  Massachusetts  ^Lnd  the  colony  of  Rhode  Island,  and  to 
be  continued  betwixt  the  said  two  governments  in  such  manner  as 
that,  after  it  has  proceeded  between  the  said  two  governments,  it 
may  pass  over  Connecticut  river,  at  or  near  Bissell's  house;  as  is  de- 
cypbered  in  the  plan  and  tract  of  that  line,  by  Nathaniel  Woodword 
and  Splomon  Saffrey.'?' 

By  this  agreement,  on*  a  presumption  that  there  had  been  error  in 
setting  up  the  station,  certain  surveys  had  been  made  within  the  line 
of  Massachusetts,  thus  ascertained,  it  stipulated  that  there  should 
''be  and  reroiiin  >unto  the  said'  tow(i  of  Providence  and  inhabitants 
o£  the  government  of  Rhode  Island  and  Providence  Plantations,  a 
certain  tract  of  land  of  one  mile  in  breadth,  to  the  northwarfi  of  the 
said  line  of  Woodword  and  Safirey,  as  before  described  and  platted, 
beginning  from'the  gre^t  river  of  Pautucket,  and  so  tt>  proceed  at 
the  north  side  of  the  said  patent  line,  of  equal  breadth,  until  it  come 
to  the  place  where  Providence  west  line  cuts  the  said  patent  line, 
supposed  to  contain  .five  thousand  aci^s,  be  the  same  more  or  lessf 
the  soil  whereof  shall  be,  and  remain  to  the  town  of  Providence,  or 
others,  according  to  the  dji^position  thereof  to  be  made  by  the  go- 
vernment of  Rhode  Island  aforesaid.  Nevertheless,  to  continue  and 
remain  within  the  jurisdiction  and  government  of  her  majesty's  pro- 
▼i  Ji^e  of  the  IVfassachusetts  Bay,  any  thing  in  this  agreement  to  the 
contrary  thereof,  or  seemingly  so,  notwithstanding." 


Digitized  by 


Google 


JANUARY  TERM*  1838.  667 

{Th«  State  of  RbMe  Iilantl  v.  The  Slate  i>f  Maiaaebvfietts.] 

The  agreemebt  contained  other  provisions  for  the  preservation  of 
the  h*ne,  and  for  the  ascertaiiring  the  aurveya  made  by  the  inhabit- 
ants of  Providence  within  the  same;  so- that  they  might  proceed- 
with  the  settlement  and  improvement  thereof. 

This  agreement  was  executed  under  the  hands  and  seals' of  the 
commissioners,  «nd  waB^  witnessed  by  persrons  on  the  part  of  the  t^o 
colonies. 

The  plea  and  answer  allege?^  that  the- whole  of  the  real  ancl  true 
merits  of  the  complainants'  supposed  cauise  of  actfoQ  were.fully  h^rd, 
tried,  and  determined  by  the  judgment  and  agreement  of  the  com- 
missioners; that  the  same  was  a  full  settl^^ient  of  all  the  matters  in 
coiitroversy,  ?Qd  was  mad^  in  good  faith;  and  the  station  so  fixed  and 
established,  became  matler  of  common  notoriety,  and  the, line  capa- 
ble of  being  always  known  and  ascertained. 

The  answer  and  plea  further  states,  that  afterwards,  on  or  about 
June  18th,  l7l7»to  c6mplete  the  settling  and  running  the  line  be- 
tween the  twd  governments,  the  general  assembly  of  Massachusetts 
passed  an  order  appointintg  commissioners,  to  meet  commissioners 
to  be  appointed  by  Rhode  Island  to  run  the  line,  according  to  the 
agreement  of  January  19th,  1710.  Certain  other  proceedings  on 
tiie  part  of  Massachusetts  tx)ok  place,  preparatory  to  the  proceedings 
of  the  commissioners;  and  on  the  17th  June,  1717,  the  general  aa- 
aembly  of  the  colony  of  Rhode  Inland  and  Providence  Plantations 
passed  ah  act,  appointing  commissioners  on  the  part-of  Rhode  Island, 
for  the  final  settlement  of  the  boundary  line  with  the  commissioners 
named  and  appointed  by  Massachusetts.  On  or  about  the  22d  of 
October,  1718,  the  commissioners  met,  and  tlien  made  an  agreement, 
which  was  signed,  sealed,  executed,  and  delivered  by  them,  by  which 
it  was  stipulated  and  declared  :  /^That  the  stake  set  up  by  Nathaniel 
Woodword  and  Solomon  Saffrey,  in  the  year  one  thousand  six  hun- 
dred and  forty-two,  upon  Wrentham  Plain,  be  the  station  or  com- 
mencement to  begin  the  line  which  shall  divide  between  the  two 
goyernments  aforesaid,  from  which  said  stake  the  dividing  line  shall 
run,,  so  as,  it  may  (at  Connecticut  river)  .be  two  miles  and  a  half  to 
the  southward  of  a  due  west  line,  allowing  the  variation  of  the  com- 
pass to  be  nin^  degrees,  which  said  line  shall  forever  be  and  remain 
U>  be  the  dividing  line  and  boundary  between  the  said  governments, 
any  former  differtence,  controversy,  claim,  demand,  or  challenge  what- 
soever notwithstanding.'^  And  on  the  twenty-ninth  day  of  the  said 
October  last  aforesaid,  the  general  assembly  of  the  said  colony  of 
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Rhode  iBland  and  Providence  Plantations  accepted  the  agreement  of 
the  said  commissioners^  and  caused  the  same  to  lie  duly  recorded f 
and  thereby  ratified  and  confirmed  the  same. 

The  answer  avers  that  all  this  was  dope  in  good  faith,  and  with  a 
full  and  equal  knowledge  of  all  the  circumstances  by  the;respective 
parties;  and  that  the  same  has  ,tiever  been  annulled,  rescinded,  or 
a^ndoned;  and  the  last  agreement  was  in  pursuance  of  the  agree-^ 
inent  of  1709..  Afterwards,  on  the  14th  May,  1719,  the  commis- 
sioners on  the  part  of  Massachusetts  and  Rhode  Island,  signed  a  re- 
pOTif  return,  and  statement  of  their  proceedings,  uiider  the  designa- 
tion of  ^^  The  Subscmbers,  being  of  the  committee  appointed  and  em- 
powered by  the  governments  of  the  province  of  Massachusetts  Bay 
and  the  colony*  of  Rhode  Island  and  Providence  Plantations*,,  for 
settling  the  east  and  west  line  between  the  said  governments;''  stat- 
ing that  theyhad  met  at  the  stake  of  Nathaniel  Woodword  and  Solo- 
mon'Safirey,  on«  WrentKam  Plain,  and  had  run  the  line,  placing  heaiMi 
pf  atones  and  marking  trees  to  designate  the  same. 

Th^  defendant  further  alleges — ^'^  That  the  said  report,  return,  or 
statemeM  was  afterwards,  that  is  to  say,  on  9r  about  the  sixteenth 
•  4lay  of  June,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  nineteen,  approved  by  the  general  assembly  of  the  said  colony 
of  Rhode  Island  and  Providence  Plantations;''  and  the  defendant  al- 
lege, that  from  the  date  of  the  said  ap^ements  to  the  present  time, 
the  said  commonwealth  of  Massachusetts  has  possessed  Jn&  enjoj^ 
all  the  territory,  and  exercised  jurisdiction  over,  the  same,  north  of 
the  said  line,  as  prescribed  in  theaaid  agreements  of*  October,  1718, 
without  hindrance  or  molestation;  and  the  said  defendant  avers 
that  both  thO' points  of  beginning  agreed  upon  by  said  parties  to 
alid  agreemenrt,  viz^  the  stake  or  station  set  up  by  the  si^id  Wood- 
word  and  jialTrey,  and  the  line  run  therefrom  to  Connecticut  river, 
Ihenrrwere,  ever  since  have  been,  and  still  are  well  known  and  noto- 
rions;  that  the  whole  boundary  line  fixed  on  by  <said  agreement  is 
jl^reeise,  definite,- and  certain;  and  that  the  said  defendant  has  occii- 
(lied'and  exercised  jurisdiction^  and  enjoyed  all  rights  of  sovereignty 
according  tq  the  same,  from  the  date  thereof  to  the  present  tiipe. 
.  The  defendant  pleads  the  agreement  of  19th  January,  1710^  and 
the  agreement  in  pursuance  and  confirmation  thereof,  qf  22d  Octo- 
bar«  1717;  and  unmolested  possession  under  the  same  from  their  date; 
in  bar  of  the  whole  bill  of  the  complainantB;  and  prajw  judgment 
aeeoKiiiigly. ' 
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The  answer  and  plea ibrther  averi  that  the  agreements  stated  were 
made  and  entered  into  with  full  knowledge  of  all  the  circumstances 
in  both  parties;  that  the  same  were  a  yalid  and  effectual  settlement 
of  the  inattersin  controversy;  and  were  made  and  entered  irto  with- 
out fraud  or  misrepresentation:  and  the  station  settled  there  has  been 
notorious,  and  the  line  run  thei^froin  has  always  been  known,  and 
it;8  marka  and  memorials  capable  of  beihg  discerned  and  renewed. 

Mr.  Webster,  of  dpunsel  for  tne  state  of  Massachusetts,  moved  to 
dismiss  the  bill  filed  by  .the  state  of  Rhode. Island,  on  the  ground 
tiiat  the  Court  had  ho  jurisdiction  of  the  caus6. 

The*  motion  was  argued  by  Mr.  Austin,  the  .attorney  general  of 
the  state  of  Massachusetts,  and  by  Mr.  Webster,  on  the  part  of  the 
state  of  Massachusetts;  and  by  Mr.  Hazard  and  Mr.  Southard,  for 
the  state  of  Rhode  Island. 

Mr.  Austin,  in  support  of  the  motion: 

This  is  an'action  by  bill  on  the  equity  side  of  the  Court,  instituted 
by  the  state  of  Rhode  Island  against  the  state  of  Massachusetts* 

The  bill, asserts  the  claim  of  Rhode  Island  to  jurisdiction  and 
sovereignty  over  a  portion  of  territory,  therein  particularly  described* 
The  territory,  so  described,  comprises  between  eighty  and  one  hun- 
dred squares  miles,  being  a  part  of  six  townships,  incorporated  under 
the  laws  of  Massachusetts,  with  a  population  of  about  five  thousand 
persons,  at  present  citizens  of  that  stajte;  and  not  less  than  five  hun- 
dred thousand  dollars  of  taxable  property.  But  the  bill  makee  no 
claim  to  any  right  of  soil.  It  does  not  seek  to  disturb  the  title  of 
the  present  possessors  of  the  land,  whose  ancestors  probably  derived 
tbeir  title  from  the  grants  of  the  early  government,  in  Massachu- 
setts, it  admits  that  the  sovereignty  and  jurisdiction  which  it  seeks' 
to  acquire,  now  is,  and  always,  heretofore,  from  the  first  settlement 
of  the  country,  have,  in  point  of  fact,  been  enjoyed  and  possessed, 
first  by  t^e  colony,  afterwards  by  the  province  of  Massachusetts, 
and  then  by  the  state  q{  Massachusetts,  at  the  declaration  of  Ameri- 
can independence^  at  the  adoption  of  the  constitutibn  of  the  United 
States,  and  uninteruptedly  to  the  present  time;  but  avers  that  the 
territory  over  which  jurisdiction  and  sovereignty  are  now  demanded 
for  Rhode  Island,  was  not  included  wit£in  the  boundary  of  the  an- 
cient colony  of  Massachusetts,  in  1642,  but  was  contained  in  the 
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description  of  the  Hmits  of  Rhode  Island,  is  established  by  the 
^sharter  of  Charier  the  Second,  made' to' her  as  a  colonj .of  Great 
Britain/ in  1663 ;  and  by  force  of.  that  charter,  ought  now  rightfi^ly 
to.  be  enjoyed  by  her:  blit  that  Massachusetts  wrongfully  usurped 
jurisdiction  ano  sovereignty  over  the  territory  thus  claimed,  and 
now  possesses  it/^uid  ha?  alwaya^possessed  it  wrthout  right 

The  •complainant  therefore  asks  of  this  Court,  that  the  northern 
bbuhdary  line  between  the  complainant  and  'the  state  of  Massachu- 
setts, may,  by  the  order  and  decree  of  this  honourable  Court,  be 
ascertained  and  established,  and  that  the  rights  of  jurisdictipn  and 
sovereignty  of  your  complainant^  may  be  restored  and  confirmiedlo 
the  complainant ;  and  your  complainant  may  be  quieted-  In  the  lull 
and  free  enjoyment  of  her  jurisdiction  and  sovereignty  over  the 
same;  <*and  the  title,  jurisdiction  lind  sovereignty  of  said  state  of 
Rhode  Island  be  confirmed  and  established  by  the  decree  of  this 
honourable  Court,  and  that  your  complainant  may  have  sqch  other 
and  further  relief  in  the  premises,  as  to  this  honourable  Court  shall 
seem  meet,  and  consistent  with  equity  and  good  conscience."' 

Among  the  allegations  of  the  bill,  it  appears  :that  a  commission 
for  the  establrshment  of  the  partition  line  between  the  two  colonies, 
was  appointed  by  the  irespective^ocal  governments  thereof;,  and  that 
the  commissioners  on  19  January,  1710-11>  agreed  upoii  and  esta- 
blished, the  line,  sts-  it  now  is,  and  always  before  had  been  juiown, 
possessed  and  established.  But  the  complainant  seeks  for  various 
causes  which  are  in  the  bill  enumerated,  to  set  aside  this  agreement 
and  adji  dication  of  commissioners,  as  null  and  void. 

The  respondent  has  filed  a  special  plea  in  bar,  to  the  complainant's 
demand,  grounded  on  the  arbitration,  award  and  settlement  made 
by  those  commissioners;  and  a  constant. and  uninterrupted  posses- 
sion under  it  foe  mdre  than  a  century:  and  has  answered  in  full  all 
the  allegations  by  which  the  complainant  seeks  to  vacate  this  award. 
And  the  respondent  well  hoped  it  Would  have  been  the  pleasure  oi 
Rhode  Island  to  have  discussed  the  merits  and  effect  of  thii;  ancient 
adjudication ;  but  when  her  learned  counsel,  under  an  order  of  this 
Court  to  answer  the  respondent's  plea,  filed  a  general  replication, 
they  accompanied  the  same  with  notice  of  an  intention  to  move  to 
withdraw  the  same;  and  have  since  intimated  a  desire  to  change 
and  amend  the  tenor  of  the  bill  itself.  To  all  this  there  would  be 
no  other  objection  but  the  inconvenience  of  delay,  and  the  trouble 
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of  keeping  open,  a  litigation  sq,  extensive  in  its  operation.    To  bring 
the  whole  matter  to  a  speedier  issue,  Massachusetts  presents  only  'a 
single  point  of  her  defence. 

A  motion  is  now  made  to  dismiss  the  bill,  for  want  of  jurisdiction. 
.  In  establishing  the  government *of  the'  United  States,  the.  3d  arti- 
cle of  the  constitution,  and  second  section,  provides  that  the  judicial 
power  shall  extend, to  all  cases  in  law  and  equity  arising  under  this 
constitution,  the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be.  made  under  their  authority;  to  all  cases  afibcting  am- 
bai^sadors,  other  public  ministers  and  consuls;  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction;  to  controversies  to  which  the  United 
States  shall  be  a  party;,  to  controversies  between  two  or  more 
states,  &c.;  in  all  cases  affecting  ambassador§,'Other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall  be  a  party,  the  Supreme 
Court  shalLhaye  original  jurisdiction. 

Whether  ihe  subject  of  the^  present  suit  is  a  controversy  between 
states,  within  the  meaning  of  the  constitution ;  and  whether,  if  it  be 
so  considered,  a  law  of  congress  is  necessary  to  the  exercise  of  judi- 
cial power  by  this  Court  in  the  premises;  and  whether,  if  such  law 
be  necessary,  any  sufficient  action  has  been  had  by  congress  to  au- 
thorize judicial  prpceedipgs,  arc  questions  which,  under  this  motion, 
are  to  be  examine^  and  decided. 

In  support  of  the  motion  to  dismiss  the  bill,  it  is  contended,  that 
this  Court  has  no  jurisdiction  over  the  present  suit: 

1.  Because  of  the  character  of  the  respondent,  independent  of  the 
nature  of  the  suit 

2.  Because  of  the  nature  of  the  suit,  independent  of  the  character 
of  the  respondent. 

If  the  first  of  these  propositions  can  be  maintained,  the  result  is, 
that  ia  the  present  state  of  the  law,' this  Court  cannot  entertain  juris- 
diclion  over  a  state  of  this  Union,  for  any  cause.  If  that  may  be 
doubtful,  and  the  second  proposition  is  established;  it  will  result  in 
this,  that  the  subject  matter  of  this  suit,  being  for  sovereignty  and 
sovereign  rights,  is  beyohd  the  jurisdiction  of  a  judicial  court 

To  the  Jurisdiction  of  a  court  ^of  the  United  Stat^  in  every  case*, 
two  circumstances  nust  concur*  1st,  The  party,  or  the  subject  of 
the  suit,  must  l)e  one  to  whicn  the  judicial  power  of  the  government 
extends,  as  that  power  is  defined  by  the  constitution^  and,  ddly^ 
There  must  be  some  rule  of  decision-  established  by  the  supreme 
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power  of  the,  country,  by  die  administration  of  which  die  right  of 
the  parties  to  the  nuitter  in  controversy  may  be  determined. 

The  govemihent  of  the  United  States  dbes  not  come  by  inherit- 
anoe,  or  succ^ion  into  any  judicial  power,  (n  this  respect,  it  is 
essentially  diff^r^nt  troih  sfU  other  governments  known  in  the  history 
of  the  world.  Where  a  nation  has  been  established  by  colony^  or 
by  .conquest,  there  #as  a  foundation  in  the  institutions  of  the  parent 
state;  or  tiie  yictors,  on  which  its  municipal  ^stablishikients  should 
be  placed.  Jts  own  domestic  arrangements,  if  It  had  any,  remained, 
until  changed  by  paramount  authority.  Such  was  the  dise  with  the 
States  of'this  Union,  when  they  ceased  to  be  eoloniM*  Hie^gdvem- 
ment  of  the  United  States  is  a  new  government,  beginning  with  the 
constitution.  Although  the  confederation  was  its  prototype^  tfiere 
was  no  general  government,  and  certaidly.no  national  or  federal 
judroiary,  unti;!  the  constitution  ha4  formed  one. 

The  government  of  the  United  States  may^  therefore,  exehdse  all, 
but  no  more  than  all  the  judicial  power,  provided  fpr  it  by  the  con-t 
ititution. 

The  third  article  of  that  instrument  contains  n  declaration  of  tbe 
existence  and  extent  of  this  new  power. 

It  ascertains  the  parties,  the  causes,  and  the  courts  for  judicial  ai^ 
tion.  To  a  certain  extent,  it  establishes  the.  nile  of  decision;  and, 
perhtps,  thir  particular  branch  of  the.  inquiry  into  the  jurisdiction 
6f  the  Court  in  this  case,  will  depend  on  ascertaining  how  far  the 
rule  of  deciMon  is  carried  by  the  constitution;  because,  if  the  painty 
and  the  controversy,  and  the  rule  for  deciding  the  merits  of  the 
controversy  are,  by  the  constitution,  given  to  this- Court;  4here  can 
be  no  impediment  to  its  action  in  this  particular. 

It  is  admitted,  that  by  tiie  express  words  of  the  constitution  the 
judicial  power  of  the  United  States  extends  to  controversies  between 
two  or  more  states-  The  piai^y,  therefore,  may  be  within  the  opera- 
tion of  the  judicial  power;  in  case  such  a  controversy  as  is  contem- 
plated by  the  constitution  exists  with  one  or  more  states. 

Does  the  term  .controversies  extend  to  all  controversies? 

It  IS  to  be  observed,  that  the  word  ^alV  which  is  prefixed  to  the 
other  classes  of  cases,  is  here  omitted.  The  judicial  power  extends 
to  all  cases  under  the  laws  of  the  United  States;  all  cases  under  the. 
treaties  made,  &c.;  all  cases  affecting  ambassadors,  &c;  all  cases  of 
maritime  and  admiralty  jurisdiction:  but  ita  phraseology  is  changed, 
and  the  universality  limited  by  the  omission  of  the  word  <<alV* 


Digitized  by 


Google 


JANUAR?  TERM,  183S.  67S 

[TWSiaa  oriUiod«;]iUkid  t:  TIm  StetoVHMHoh^ittte.] 
wheo  it  relatw  to  cptitnnrmies  t6  ^iob  the  United^States  slldB  to 
a  party,  and  to  controvenie^  between  two  or  more  atitei.  .  The  ju- 
dicial power,  then, does. not  rea6h..to  all  possible  controversies, to 
which  tha  United.  States  diall  be  a  partyi  or  betweeo  two  or  more 
states. 

'What are  the  limitations?  The  fir^t  are  those  which  are  made 
by  the  cHaracter  of  the  tribunal;-  and'  are  included  in  the  terms  judi- 
cial power;  and-  the  words  *^hw  and  .^uity/'  whid^  precede,  fhe- 
enumeration  of  the  subject  miitters  of  judicial  cognizance. 

Although  tine  goven^ment  formei^  by  the  constitution,  was  anew 
govenunent,  and  took  nothing  by  iuccessioti  or  custom;  the  men 
who*  framed  the  constittition  were  educated  to  an  intimate  acquaint- 
ance with  the  judicial  institutions  of  England;  whose  laws  were,  to 
'  a  great  degree,  ^e  foundation  of  our  own^  and  wh6se  languag8» 
when  used,  by  them  in  this  rielationi,  mfUst  be  deemed  to  Hkve  a  tech- 
nical meaning. 

A  judicial  power  means,' ther^ore,  a  pow6r  to  interpret,  and  not 
to  inake  the  laws;  ana  the  jterms  .'^ law  and  equity,"  have  refc^'ence 
to  that  complicated  code  Ofi  the  motbei'.eoUntry;  extensive,  but  Mt 
universal,  and  limited  in  its  operation  by  Well  setded  decisions. 

A  limitation,  on  the  broad  te^ms  of  the  gra&t|  is  necessarily  im- 
plied in  other  branches  of  this  power.  The  judicial .  power  extends 
to  controversies  to  which  the  United  States  shall  be  a  palty,  and 
between  a'  state  and  foreign  states;  biit  it  would  be  manifestly  al^ 
surd,  to  briiig  the  political  disputes  of  the  day,  nullification,  aboli- 
tion, slavery;  and  the  controversies  •which  are  beginning  to  arise  be- 
jtween  states  concerning  them ;  to  the  decision  of  a  jury  trial  in  a  court 
of  law. 

It  is  submitted, 'also,  that  controversies  between  states  must  be 
limited  to  those  which  begin  with  the  states  in  that  capacity,  and 
does  not  extend  to  the  antiquated  controversies  existing  between  the 
.  colonies,  to  which  the  states  may  or  may  nor  have  succeeded,  ac- 
cording to  circumstances,  which  a  judicial  court  pan  have  no  means 
to  ascertain. 

But  the  proper  mode  of  considering  this  article  of  the  constitution, 
in  relation  to  ihe  judicial  power,  is  to  take  the  constitution  aff  a 
whole,  and  keep  constantly  in  mind  the  grand  design  and  int^ntioft 
of  its.framerp;  always  regarding  it  as  unique,  original,  and  consist- 
ent with  itself!  The  grand  object  of  its  framers  was  to  establish  a 
common  government  for  sovereign  states,  and  to  have. that  sove« 
VoiXOCII.— 4Q  ^  T 
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reignty  unimpaired^  wherever'it  could  S9  be  left;  without  impairiqg 
the  government  of  the  Union.  The  judicial  power  of  the  United 
Statea  is  a  power,  in  this  view  of  the  case,  all  or  any  part  of  which 
the  government  of  the  United  States  might  exercise,  through  the 
appropriate  department  which  was  to  be  established. 

It  extends  to  such  controversies  between  two  or  more  stateSj^  as 
are  properly  within  the  decision  -of  law  and  equity,  in  the  precise 
sense  of  those  terms,  arising  between  the  states,' in  virtue  of  their 
relation  as  states;  and  to  be  proceeded  with  4nd  decided  according  to 
the  customary  forms  of  judicial  proceedings;  and  the  established  doc- 
trines of  known  and  acknowledged  laws.  Every  state,  by  virtue  of 
its  sovereignty,  and  every  citizen  of  every  state,  by  virtue  of  liis  al- 
legiance to  such  state,  stands  absolved  from  the  jurisdiction  of  the 
judicial  power  of  the  United  States;  until  the  government  of  the 
United  States^  putting  into  operation  so  much  of.fhe  judicial. power 
granted  by  the  constiiution  as  is  necessary  for  the  purpose^  has  or^ 
ganized  a  court,  established  the  fules  of  decision,  directed  the  forms 
of  its  pracess^  and  designated  the  subjects  forits  cognizance;  not 
exceeding,  in  any  of  these  respects^  the  power  assigned  fQ  ithy  the 
constitution  itself. 

If,  therefore,  Uiere  is  no  law  regulating  the  intercourse  between 
the  states  of  th^  Union;  there  is  no  rule  for  settling  a  controversy 
that  may  arise  between  two  or  more  states,  by  reason  of  such  inter- 
course. I  it  then  should  be  adjnitted  that  a  law  could  be  made 
binding  the  intercourse  of  states,  and  that  one  state  might  sue  another 
state  for  a  breach  of  such  law;  yet.  until  such  a  law  exists,  this  Court 
can  entertain  no  jurisdiction,  because  the  state. having  a  character- 
above  or  beyond  the  existing  law  is  not  amenable  to  any  superior; 
and  the  Court  having  no  law  to  expound,  cannot. settle  a  judicial 
controversy,  depending,  as  all  such  controversiea  dp,  on  the  question 
whether  the  conduct  complained  of,  has,  ih  the  case  presented^  <;;on- 
formed  to,  or  departed  from  the  obligations  which  are  imposed  by 
law.. 

The  positions  then,  which,  to  carry  out  this  doctrine,  are  next  to  be 
established,  are:  that  the  jurisdiction  of  this  Court  in  any  particular 
case,  depends  on  some  adequate  legislative  provision  for  the  exercise 
of  its  powers  under  the  constitution :  and  secondly,  that  in  point  of 
fact,  no  law  is  now  iii  force  which  operates  juuicially  on  a  state  of 
lhi«  Union. 

A  legislative  proyision,  it  is  contended,  is  necessary  for  two  pur- 
poses^ first,  to  regulate  the  form  of  process  from  the  citation  to  the 
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judgment  and  execution,  without  which  last,  judicial  action  is  a  mere 
mockery.;  and  secondly,  to  establish  the  law  of  the  case,  or  Jhe  rule 
of  action  by  which  the  conduct  of  the  ligltants  is  to  be  tried. 

In  regard  to  the  last,  which,  as  the  most  material,  may  be  first  con- 
sidered, it  supposed  that  no  doubt  can  exist  as  to  the  necessity  of 
such  law,  as  a  pro-requisite  to  judicial  action.  Judgea^are  toex^und 
the  law,  not  to  make  it.  The  only  pertinent  question  then  is,  does 
any  existing  law  which  this  Court  can>  recognise,  act  upon  and  regu- 
late the  intercourse  between  the  states  of  this  Union  ? 

It  is  supposed  that  when  a  nation  is  established,  and  becomes  by 
revolution  or  otherwise  a  member  of  the  family  ot  nations,  4t  isy* 
ipso  facto,  under  the  operation  of  international  law.  But  not  only 
does  the  doctrine  of  international  law  apply  to  the  nation,  and  not 
to  the  states  of  our  confederacy;  but  the  law  itself  is  not  the  subject 
of  administration  by  judicial  tribunals,  when  it  operates  on  cooimu^ 
nities.  Ambassadors  are  its  counsellors*^  and  its  argument,  the  ultima 
ratio  regum.  If  the  principles  of  international  law  are  n>ade  a^ipli- 
cable  td  individuals  in  a  judicial  forum,  it  is  because  the  municipal 
law  of  the  place  has  incorporated  the  international  law  as  a  part  of 
itself,  and  administers  it  by  the  force  of  domestic  legislation.  The 
constitution  may  itself  establish  a  rule  of  decision.'  It  does  so  in 
the  case  of  treaties,  which  are  declared  *^to  be  the  supreme  law  of  the 
land ;  and  it  provides  that  its  own  provisions  shall  be  binding  on 
judges  in  all  the  states.  Whatever  difficulties  might  be  found  in  a 
judicial  administration  of  the  constitution  or  a  treaty,  between  indi- 
vidual litigants  claiming  eights  under  them,  without  the  aid  of  a  law 
of  congress;  they  may  all  be  done  away  without  touching  this  case; 
because  nothing  is  claimed  by  the  constitution  or  any  treaty  of  the 
United  States  to  show  the  right  of  the  claimant  in  the  present  case, 
or  bind  the  respondent  to  any  prescribed  course  of  action. 

The  necessity  of  a  law.  of  congress  to  establish,  by  direct  enact- 
ment, or  by  implication,  the  code  of  the  United  Stat^,  has  been  ad* 
mitted  by  this  Court.  Martin  v.  Hunter,  1  Wheat  329.  And  it  is 
supposed  by  the  Court,  in  giving  its  opinion  in  that  case,  that  con- 
gress was  bound  to  vest  in  its  courts  all  the  judicial  power  of  the 
government 

Congress  has  judged  differently,  because  it  has  not  appropriated 
all  the  judicial  power  of  the  government.  But  the  question  here,  is 
not  whether  congress  is  wrong  in  the  omission,  but  whether,  in  a 
clear  case  of  omission,  this  or  any  court  of  the  United  States  can 
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supply  the  defect:  In  a  very,  early  period  of  the  history  of  this 
Court,  it  was  supposed  that  the  states,  like  iodividuals,  were  amena* 
bfe  io  its  jurisdiction;  and  under  that  impression  it  was  intimated  in 
argument,  and  seemingly  sustained,  by.  the  majority  of'tbe^  Court, 
that  the  moment  a  Supreme  Court  is  foiToed^  it  is  to  exercise  all  the 
judicial  powers  vesti^  in  it  by  ihe  constitutioni /whether  the  legisla- 
ture have  prescribed  methods  for,  its  ^oing  so  or  notv  Chishotiooe's 
Exrs  y.  The  State  of  Georgia,  9  Dall.  419;  1  Goad.  Rep.  6. 

The  opinion  of  the  Court  was  not  unanimqus^  and  Judge  Iredell's 
dissenting  opinion  has  become,  by  the  Xlih  article  of  amendment  of 
the  constitution,  the  better  authority.  It  is  to  be  observed,  that  this 
amendment  dotts.not  change  the  text  of-tbei  constitution;^  That  re- 
mains the  same.  The  amendment  declare  that  the  ju  'icial  power 
shall  not  be  deemed  to  extend  to  a  case^  which,  by  the  .construction 
of  the  Court  it  had  in  the  above  xsase  beeb  made  to  reach.  It  is  fur- 
ther to  be- remarked,  that  all  the  subsequent  proceedings  of  this 
Court  in  regard  to  states  defendants,  have,  as;  far  as  they  have  -pro- 
ceeded, been  fiBistened  to*  this  c^ise.  But  the  case  being  overruled  by 
a  higher  tribunal  than  even  this  angusi  Court,  in  a  mode  perfectly 
legal,,it is subnutted thatno  didtnm, and  no  principle  promulgated  in 
it,  can  Have  the  authority  of  law. 

The  necessity  of  a  code  of  laws,  lor  the^  goverpment  of  judicial 
action  being' apparent^  congress  has  attempted  to' establish  one.  This 
is  done,  so  far  as  it  is  done  stall,  by  the  judiciary  act  of  1789. 

This  statute  adopts,  iki  the  34th  sek^tion,  the  laws  of  the  states  as  a 
rdle  of  action  where  they  can  apply r  But  as  no  law  of  Massachusetts 
or  Rhode  I^and  can  embrace  the  respondent  in  this  particular  mat^ 
t^i  there  is  by  that  section  no  rule  prescribed  for  the  present  coiitrc^ 
versy. 

It.  has  been  contended  that  the  statute  aforesaid,  taken  in  cqnnec^ 
tion  with  the  constitution  itself,  established  a  code  milled  and  npris- 
cellaneQUS,  made  up  of  the  common  law  and  equity  practice  of  Great 
Britain,  modifi^  by  our  'particular  institutions,  which  sei^ves  as  the 
basis,  of  judicial  action,  'to  a  certain,  extent,'  tfajs  is  undoubtedly  so 
in  many,  if  not  all  the  o|d  states;  but  to  what  extent  it  is-true  in  r^ 
gard  to  the  United  States,  has  been  a  debatable  question,  and  is  not 
yet  de^  initely  settled. 

It  is  not  necessary  to  settle  it  in  thik  case;  because,  if  the  com*- 
mon  law  and  chancery  law  of  England  are  in  operation  here,  in 
their  utmost  latitude  and  force>they  do  ngt  reach  the  respondent 
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Tbe  common  Um  ot  Endand  takes  no  jurisdietion  over  tiierHclion« 
of 'Bovereign  0tate$|  nor  is  there  aoiy. -power  in-  chanceiy  to  hold 
jurisdiction  over  a  sovereign,  without  his  consent. 

Such  is-  the  diaracter  or  the  statecf,  respectiyely^  of  this  Union. 
This  prop6rition  it  is  hot  intended  to  discu^a.  ;  No  inan,  who  has  at 
all  studied  the  constitution  of  the  country,  can  fail  to  have  his  mind 
ihade  up  on  tkis  point,  on  the 'one  side  or  the  other.*  It  is  main-* 
.tained  by  the  respondent^  that  every  American  state  ut  a  qualified 
sovereignty,  and  as  such  exempted  by  common  law,  (me;flLning  Chere^ 
by,  the>::whOle  judicial  code  of  the  country^)  firoflni  judicial  responsi^ 
bility.  It  is  not  contended  that  a  law  may  not  be  constitutionally 
niade  tp  reach  a  state.  The  question  under  discussion  is,  wbether 
the  present  law  extends  to  ^a  stfite.  The  present  la."^  b.  wh|it  we 
term  by  eminence,  and  for  distinction,  the  commq^  law;  and  it  is 
beyond  all  controversy,  that^  the  cpm^oii*  law  operates  60  subjects 
'  only,  9nd'  not  ^vereigns;  and  upon  property;  aiid  fibt  soVel^eign 
ririits. 

•  If  the  constitution  authorizes  the  government  of^he  Unit^  States 
to  subject  a  state  to  judicial^  process  and  Judgment^  the  govemmeht 
of  tile  United  States  may  pass  the  laws  necessary,  f&r  the'pqrpose. 
But  to  dedare  what  may  be  done,  is  -not  to  declare  what  is  done. 
If  congt'ess,<for  any  reason,  has  stopped  riiort,  the  jadiciab  depart- 
ment IS  at  the  same  point'  brought  to  a  stand.  If  it  has  adopted  the 
common  law,  and  nothing  more,  the  Court*  can-  do  no  more  thaa  the 
common  law .  wammts.  Jf  the  common  law  does  not  extend  jt9 
jurisdiction  over  a  sovereignty,  heitber  Qan  the  Court 

Theilpctrine  contended  fpr  is  that  alone  which  prevents  a  suit 
against,  tiw  United  States  by  every  individual  who  has  a  demand  in 
disjiu^  The-co^titutipn  is  as  unlimited  in. regard  to  the  United 
States-  as  fl^e  states*  The.  judicial  power  extends,  to  controversies 
to.  which  the  United  Stated  shall  be  a  party.  And  in  the 'earlier 
decisions  of  this  Coiut,  it  is  maintained  that  it  is  ti^e  same  thing, 
as  r^ards  jurisdiction,  whether  the  pai:ty  designated  be  plaintiff  or 
defendant.  The  state  of  Massachusetts,  instead  of  soliciting  conr 
gross  for  an  adjustment  of  its  claim,  might  have  instituted  a  suit  in 
this  Court,  obtained  if  it  .would  a  judgment,  and  levied  its  execu- 
tion on  a  ship  of  the  line,  or  the  arsenals  of  the  coMntry, 

.  The  sovereignty  of  the  Unite^  States,  carried  to  its  legitimate 
consequences,  protects  it  firom  this  extravagant  absurdity.    But 
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Chief  Justice  Jay^  when,  in '  his  opinion  in  the  Georgia  case  he 
rode  over  state  sovereignties,  admitted  that  the  logical  conclusion  of 
his  argument  involved  a  liability  on  the  part  of  the  United  States  to 
a  suit  at  law.  He.  avoids  it,  however,  by  the  extraordinary  sug- 
gestion that  ^  in  ail  cases  against  states  pr  individual  citizens,  the 
national  courts  are  supported  in  all  their  legal  and  constitutional 
proceedings  and  judgments  by  the  arm  of  the  executive  power  of 
the  United  States;  but  in  cases  of  actions  against  the  United  States, 
there  is  no  power  which  the  courts  can  call  to  aid :"  Georgia  case,  2 
Dall.  478.  What  is  this  but  an  abandonment  of  duty  through  fear. 
It  would  have  been  better  to  adopt  the  maxim  of  the  English  lord 
chief  justice  t  Fiat  justitia,  ruat  CG&lum.  The  better  answer  is  that 
by  the  law,  as  it  standi,  no  action- in  a  judicial  court  can  be  main- 
tained against  a  sovereignty,  whether  state  or  national.  That  the  con- 
stitution ha3,  in  both  cases,  aulhorized  congress  so  to  frame  and  pass 
laws  that  the  judicial  power  may  operate  on  the  one  and  the  others 
but  until  that  is  d9ne,  any  action  of  the  judiciary  would  not  be  to 
expound  the  law  of  the  case,  but  to  make  one. 

But  the  United  States  are  sometimes  sued.  This  is  in  cases  of 
conti^ct^  or  other  similar  causes  of  action,'in  which  the  United 
States,  dealing  as  a  private  citizen  with  other  citizens,  consents  to 
come  intp  a  court  of  justice,  and  submit  to  the  operation  and  con- 
struction of  the  law^  of  the  land.  The  laws  of  the  land  reach  to 
Qontracts.  The  United  States  makes  a  contract;  and  when  it  sub- 
mits, by  its  own  consent,  to  a  suit,  admits  expressly,  that  in  th^ 
decision  the  law  of  contracts  shall  apply  to  its  case.  The  United 
States  makes  a  treaty;  and,  by  the  constitution,  a  treaty  is  the  law 
of  the  land.  It  claims  for  itself  land  under  that  treaty;  takes  pos- 
session, and  cannot  be  ousted  by  a  suit  at  law,  in  virtue  of  its  sove- 
reignty. But  it  waives  its  sovereignty,  and  submits  its  title  under 
the  treaty^  to  arbitrament  by  commissioners,  or  to  a  judicial  decision 
in  a  court  of  law. 

Have  the  states  consented  to  be  sued?  Unquestionably  the  pro- 
vision of  the  constitution  is  their  consent  to  exactly  what  that 
provision  contains;  but  the  inquiry  is  not  of  consent,  but  cbn- 
struction. 

Massachusetts  does  not  propose  to  take  herself  out  of  the  constitu- 
tion, or  to  withdraw  from  any  of  its  obligations.  She  admits,  that 
under  certain  circumstances  ahe  has  agreed  to  waive  her  soveneignty^ 
a^d  submit  her  controversies  to  judicial  decision;  but  maintains,  that 
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before- 8ne  can  be  called  upon  to  do  thifl,  a  court  must  be  establiahed^ 
a  law  made,  or  a  code  propounded,  auilable  to  the  decision  of  her 
ease;  and  the  forms  of  process,  mode  of  proceeding,  character,  of 
judgment,  and  means  of  enforcing  it,  be  first .eatablished  by  legisla- 
tive authority.  But  the  United  States  neV^r  has  submitted  its 
sovereign  rights,  or  its  acts  in  its  sovereign  capacity,  to  judicial  cog- 
nizance, and  never  can;  and  the  states,  as  is  contended,  by  agree- 
ment to  submit  their  controversies  to  judicial  decrees,  never  intended 
to  include  in  these  controversies  questions  of  sovereign  right,  ibr 
the  regulatioq  of  which  no  law  is  made;  and  no  law  ever  can  be 
made  by  any  other  power  than  themselves,  and  each  one  for  its^f 
alone.    . 

This  view  of  the  case  is  greatly  fortified  by  considering  the  law 
whijcb  the  compl^iinant  desires  this  Court  to  administer.  This  ioi'- 
deed  may  be  deemed  to  belong  to  the  merits  of  the  case;  antl  it 
dojBs  so.  But  it  is  also  an  appropriate  subject  of  examination  Under 
the  motion  now  submitted.  One  of  the  grounds  of  this  mdlion  is, 
that  there  is  no  existing  law  of  the  country  binding  on  these  par* 
^  ties,'  applicable  to  the  controversy  between  them,  which  'this  Court 
can  administer.  This  would  be  exceedingly  obvious,  if  the  coiA" 
plainant  had  prerented  his  title  under  the  bull  of  Pope  Nichols  V.^ 
by.  which  he  divided  all  the  countries  to  be  discovered  from  Afrita 
to  India;  or  under  Alexander  VI.,  in  which  he  divided  thtee-quartbrs 
of  the  habits^ble  globe:  Omnes  insulas  et  terras  firmas  inventus  aut" 
inveniendus,  detectas  et  detegendas,  &e. 

The  claim  set  forth  in  the  bill  isj  in  the  judgment  of  the  Upspon- 
dent's  counsel,  equally  extra*judicial  and  untenable. 

The  state  of  Rhode  Island  states  its  claim  to  be  thus :  By  the  ' 
chartefr  given  to  certain  persons  by  Charles  l<*irst,  king. of  Eng- 
land, bearing  date  the  4th  March,  1698,  the  colony  of  Massachusetts 
was  established,  with  a  territory  bounded  on  the  south  by  a  line 
drawn  within  the  space  of  three  English  miles,  on  the  south  part  of 
*the  said  river  called  Charles  river,  or  of  .any  or  of  every  part  thereof. 
That  a  charter  was  granted  by  Charles  Second,*  on  or  about  8th 
July,  1663,  establishing  the  colony  of  Rhode  Island,  by  «%rhich  its 
northern  boundary  was  defined  in  these  words:  "on  the  north  or. 
northerly,  by  the  aforesaid  south  or  southerly  line  of  MassacL.isetts- 
Colony  or  Plantation."  By  these  two  charters,  the  boundaries  of 
the  two  colonies  were  adjacent  and  conterminous. 

That  after  the  vacating  of  the  colony  charter  of  Massachusetts  in 
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1684,  and  the  granting  a  province  charter  Iq  16^1 ;  which,  so  iar  tM 
this  matter  is  cbocerned,  established  the  same  conterminous  boundary 
by  the  Jame  words;  the  gpyemment  of  Massachucfetts,  iibout  1719, 
wrongfully  possessed  herself  of  a  tract  of  land  mdre  southerly  tjian 
a  true  line  would  be'  drawn,  which  should.be  run  tfareie  miles  south 
of  the  river  called  Charles  river,  or-  of  any  and  every.part  thereof, . 
^and  extending  the  whole  length  of  the  north  line  of  the  colony  of 
Rhode  Island,  being  ftipre  than  twenty  miles  in  length  and  four  miles 
and  fifty-six  rods  in  breadth,  in  the  east  end  thereof,  and  more  than 
five  miles  in  breadth  ^t  Uie  west  end  thereof,  and  has  .since  conti- 
nued .wrongfully  to  exercise  jurisdiction  over  the  same.''; 

From  other  ()arts  of  the  complainant's  statement,  it  is  apparent  that 
the  true  place  for  the  dividing  line  w^fi  then  admitted  by  both  par- 
ties to  be  that  described  in  the  cbaher,jind  that  it  was  drawn  and 
the  territory  occupied  by  the  province  of  Massachusetts  on  a  claim  of 
right;  that  the,  place  of  location  was  the  place  designated  in  the  char- 
ter. The  possession  of.  Massachusetts,  per  fiu  aut  heCeui,  from  that 
time^  is  admitte^^   . 

The  title  of  Rhode  Islaiid  to  the  premises,  admitting  she  is  ri^t 
in  the  construction  of  the  charter,  and  the  point  trom  which  ^ 
bounttary  line  should  be  drawn,  (in.  which,:  at  a  proper  time,  it  will 
be  jjroved  she  is  in  great  error,}  "depends  on  the  validity  o(  «  grant 
by  charter  of  tti6. British  crown,. against  an  adverse  possession  of 
more  than  one  hundred  years;  first l)y  a  province,  and  next  by  a  stlate^ 
of  the  Union;  through  all  the  vicissitudes  6f  war,  revolution,,  and 
independence. 

If,  therefore,  such  a  charter,  admitting  its  existence,  gives  no  title 
apdnst  an  adverse  possession;  and  especially,  if  the  declaration  of 
Atnerican  independence^  and  the  subsequent  formation  of  a  federal 
government,. to  be  judicially-noticed  by  this  Cburt,  have  vacated  the 
law,  or  supposed  law,  on  which  the  claimant  rests  its  title,  and  this 
so  plainly,  that  the  charter  cannot  be  inquired  of  by  the  Court,  but 
that  under  the  constitution  it  is  bound  by  events  subsequent  to  the 
declaration  of  independence,  in  all  that  respects  states,  because  the 
statiBs  were  thereby  created;'  then,  even  under  this  motion  to  dismiss 
for  want  bf  jurisdiction,  the  bill  must  be  dismissed.  . 

Such  is'  conceived  to  be  the  case.  The  state  of  Massachusetts 
makes  no  claim  for  herself;  and  admits  none  for  Rhode  Island,  by 
force  or  virtue  of  any  grant,  charter,  or  authority  from  the  British 
crown.    Whatever  might  have  been,  in  ancient  times,  the  validity 
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of  these  instruments  of  royal  power^  they  ceased,  at  the  declaration 
of  American  independence,  to  have  any  judicial  operation  on  the 
great  corporations  or  cplodies  they  had  contributed  to  establish. 
Msssaehusetts,  when  she  became  a  state  became  so  in  the  integrity 
of  her  whole  territory,  as  it  was  tften  possessed  by  her,  whenever  at 
however  acquired,  by  grant,  charter,  purchase,  treaty,  or  force  of 
arms,  clafaning  her  ^actual  possession  as  the  ultimate  evidence  of 
right,  and  denying  ^at  there  then  existed,  or  yet  exists,  any  liuman 
tribunal  .that  can  lawfully  inquire  how  or  by  what  means  that  poa- 
aession  was  obtained;  or  diat  any  authority  exists  to  determine  the 
limits  of  an  original  state  of  the  Union,  in  any  other  way  than  by 
determining  whikt  it  was,  de  facto,  on  the  4th  July,  1776. 

So  far  as  regards  Great  Britain  and  other  foreign  nations,  the 
treaty  of  peace  in  1783,  settled  the  exterior  boundary  of  the  United 
States;  but  in  if  hat  proportions  it.  was  owned  by  the  thirteen  sove- 
reignties, then  commencing  a  political  existence,  was  to  be  adjusted 
by  themselves.    This  adjustment  was  a  matter  of  agreement  then. to 
be  made,  or  to  rest  on  the  (act  of  possession;  which,  admitting  no 
higher  title,  and  capable,  of  no  higher  proof,  assumed  the  right  firom 
]  the  ^exercise  of  the  right:  and  it  would  now  be  as  wise  to  inquire 
.  how  the  seven  Saxon  kingdoms  of  Great  Britain  were  established, 
or  to.  define  the  limits  of  the  heptarchy,  as  to  attempt  to  decide 
.  what  constitutes  a  state  of  the  American  Union,  beyond  the  fact  that 
so  it  waswheni  the  nation  was  proda^ed  independent,. pr  the  con- 
federacy was  established  tinder  the  constitutiop 

There  have  been  many  decisions  in  this  Court  affirming  the  ori- 
ginal validity  oi  British  grants  of  land,  and  of  government  It  is 
not  proposed  to  set  up  any  principle  militating  with  these  decisions. 
A  careful  examinatidn  of  each  of  them,  will  show  a  distinction  sup- 
porting  the  doctrine  now  contended  for. 

Discovery  or  conquest  are,  no  doubt,  well  recognised  titles,  from 
which  to  deduce,  ab  origine,  grants  of  land,  and  political  govern; 
ment  But  these  titles  carry  with  them,  by  their  very  terms,  the 
idea  of  possession.  The  discoverer  or  the  conqueror,  is  the  only  per- 
son in  possession;  and  by  force  of  his  possession  so  acquired,  he 
establishes  a  government,  marks  out  a  territory,  or  conveys  title  to 
the  soiL  The  grant  is  a  contract  which  the  grantor  cannot  vacate; 
but  it  was  never  doubted,  although  the  case  has  never  come  into 
judgment,  that  it  might  be  surrendered  or  abandoned  by  the  grantee. 
But  a  corporation,  and  much  more  a  colony  so  established  by  the 
Vol.  XII.— 4  R  n  \ 
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right  of  conquest  or  discovery,  is  not  a  private,  but  a  public,  political 
institution. 

To  tnaintain  that  it  was  inviolable  by  the  crown,  was  the  doctrine 
of  the  patriots  of  the  revolution;  but  to. deny  to  them  the  power  of 
abrogating,  dissolving,  annihilating  it,  is  to  bastardize  the  revolution 
itself.  If  the  revolution  did  any  thing,  it  was  to  cancel  and  annul 
these  royal  charters;  and  the  same  right  of  conquest,  by  which  the 
king  of  England  obtained  power  to  make  a  political  government 
here,  gave  to  the  states  the  right  to  desti;oy  it. 

In  the  Dartmouth  College  case,  Wheatbn's  Reports,  the  only  im- 
portant question  was,  whether  the  corporation  then  in  question,  was 
a  public  or  private  corporation.  It  was  admitted  that,  in  the  former 
case,  it  was  repealable  by  the  state.  That  a  colony  was  a'  public  in- 
stitution, and  partaking  the  character  of  a  corporation,  is  iinilen  able.  ' 
Indeed,  Massachusetts  was  summoned  into  chancery  as  a  public  cor- 
poration, in  the  year  1684,  and  judgment  rendered  to  vacate  ^nd  ^an- 
nul  hei:  charter.  But  the  revolution,  the  declaration  of  indepen- 
dence, the  formation  of  the  constitution  of  the  United  State^^  are  acts 
of  higher  authority  than  the  decree  of  the  lord  chancetlor.  They 
dissolved:  the  go^emnient  of  the  colony,  and  ^e  colony  itself. 

The  people  thereafter  claimed  and  possessed  the  country  by  a  neiw 
title.  Sovereign  rights  were- assumed  by  the  states,  in  their  charac- 
ter of  public  communities,  claiming  c&e  right  of  self-government 
over  the  soil  then  in  their  actual  possession;  and  the  territory  now 
claimed  by  Rhode  Island,  whatever  it  was  before,  then  was,  in  fact 
and  by  possession,  bA  integi^l  part  of  Massachusetts..  It  was  the 
state,  as  mlich  as  Boston  or  Salem.  All  other  tides  merged,  and  the 
charter  was-at  an  end. 

Neither  can  the  state  of  Rhode  Island  claim  any  thing  by  virtue 
of  a  charter  granted  to  the  colony  of  Rhode  Island,  by  the  Englisli 
Icrown.  Rhode  Island,  by  her  own  act  of  independence,  vacated  that 
.charter,  and  remitted  herself  to  her  better  titie-of  possession,  by 
which  she  now  holds  the  towns  of  Bristol,  Warner,  Barrington, 
Somerset,  JLittie  Compton,  Tiverton,  and  the  fine  lands  of  Mount 
Hope  and  Poppy  Squash;  a  territory  almost  half  her  actual  extent, 
and  unquestionably  belonging  to  Massachusetts,  as  part  of  ihe  original 
colony  of  Plymouth;  which  was  united  in  one  colony,  Massachusetts, 
in  1691.  Baylie's  Plymouth,  part  4,  p.  50;  Morton's  Memorial^ 
490.    For  the  impossibility^  of  being  governed  by  the  charters,  see 
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Bancroft'a  Hist  of  U.  &  83,  84, 137,  138,  209,  210,  309,  313,  364; 
Maas.  Hist  Soc.  1st  vol.  205,  412,  442,  396;  2d  vol.  244. 

Some  questioDS  may  be  proposed  on  this  subject  relating  to  the 
rights  of  jthe  complainant  under  his  assumed  title,  and  the  supposed 
obligations  to  the  respondent,  which  must  be  answered  before  this 
cause  can  proceed , to  hearing  and  judgment 

Can  a  sovereign  state  be  sued  for  ^cts  done  in  virtue  of^  or  by 
claim  of  right  in  its  sovereign  capacity?  If  Massachusetts  had 
marqhed  across  the  border  supposed  by  Rhode  Island  to  be  the  true 
line,  and,  in  a  belligerent  attitude,  taken  possession  of  the  disputed 
territory;  is  such  act  within  the  cognizance  of  this  Coiurt,  subjecting 
the  state  to  actipn  of  trespass,  quare  dai^sum  fregit? 

If  such  suit  is  maintainable,  by  what  law  is  the  action  of  the  Court 
to  .be  regulated  in  cases  where  the  constitution  lays  down  no  rule  of 
proceeding,  where  the  subject  is  not  within  the  scope  of  any  treaty, 
and  is  not  defined  by  any  statute  law  of  congress? 

If  a  state  may  be  made  amenable  to  a  judicial  court,  is  she  to  be 
answerablevfor  the  acts  of  a  colony  to  which  she  has  succeeded^? 

If  she  is  suable,  has  the  state  sued,  the  common  rights  of  other 
defendants,  to  plead  accord  and  satisfaction,  arbitrament  and  award, 
title  by  prescription,  or  the  bar  of  any  statute  or  comnaon  law  limi- 
tations? 

If  a  state  takes  all  the  estate  and  appurtenances  of  its  colony  an-^ 
cestor,  to  whom  it  claims  to  succeed,  is  it  what  such  colony  had  in 
possession  when  it  ceased  to  exist;  or  may  it  lay  claim  to  every  thitig 
to  which  such  colony  had  a  paper  title,  although  disseised  by  the 
intrusiop  of  some  neighbouring  state  or  colony? 

If  a  state  claims  the  rights  of  its  colony  ancestor,  by  what  rule  of 
what  law  are  such  rights  to  be  ascertained  ? 

If  such  rights  are  of  real  estate,  will  such  estate  pass  to  the  colony 
in  the  first  instance  by  deed  only,  or  by  livery  of  seisin  ? 

K  the  suit  is  for  sovereignty  or  sovereign'  rights,  is  .there  any  title 
U>  such  claim  but  possession  ? 

If,  in  the.  case  of  the  South  American  provinces,  the  United  States 
delayed  to  acknowledge  their  independence  and  nationality,  so  long 
as  there  was  a  contest  about  it,  and  the  possession  was  not  secured;, 
and  if  such  be  the  principle  of  the  law  of  nations,  is  not  the  same 
doctrine  to  prevail  whether  this  sovereignty  is  claimed  for  the  whole 
territory,  or  for  a  part  of  the  whole  ? 

But  the  more  significant  question  remains.    Can  the  allegiance  of 
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fii^.thoutand.  AiQerican  .citizens^  kiatives  of  MasMichuset^  and  owisg 
lier  the  duties  of  citia^ns,  of  of  ont  such^  be  changed  by  a  decree  of 
tfais  Court;'  without  theii^  consent;  without  notice  to  them  to  agree  or 
disagree^  as  if  they  were  serfs  on  the  soil  of  Russia:  because  one 
hundred  and  twenty  years  ago,  the  prodigal  monarch  of  England  pik 
liis  signature  to  a  piece  of  parchment,  to  gratify  the  /yarice  or  the 
ambition  of  his  courtiers? 

The  want  of  jurisdiction  is  further  maintained  by  considerations 
applicable  to  this  matter,  arising  both  before  and  subsequent  to  the 
decision  of  the  controversy -on  its  supposed  merits. 

•'Hie  merits  of  any  case  depends  on  the  conformity  vof  a  party^s 
conduct  tq  a  previoiyily  presciibed  rules  of  law;  but,  if  there  be  no 
such  rule,  there  can  be  no  test  of  iMch  merit,  and  no  decision  upon 
.  them.  But,  iti  addition  to  this,  a  question  arises  on  the  form  of 
process.  By.  what  rule  of  law  can  a  state  be'  brought  before  this 
Court,  and  ^y  what  form  of  execution,  known  to  the  laws,  can  the 
judgment  of  this  Court  be  c^ried  into  effect? 

It  is  undeniable  that  ^  the  power  to  direct  the  process,  to  declare 
it$  nature  and  effect,  and  the  mode'  in  which^  the  judgment  of  the 
Court  shall  be  executed,  must  be  prescribed  by  the  legislative  de^ 
partment 

This  may  be  done,  possibly,  by  implication  or  reasonable  idference. 
It  is  certain,  no  such  provision  is  made  by  direct  enactment  In 
the  case  of  New  Jersey  v.  New  York,  3'  Peters,  461^  4  Peteiai,  284, 
where  tbia  matter  has  beeh  considered;'  it  is  admitted,  that  there  is 
no  direct  provision  of  law,  but  the  power  to  summons  is  made  to 
lest  on  an  analogy  to  individual  suitors.  That  of  execution  is  not  at 
all  considered  by  the  Court; 

Nowy  it  is  contended,  that  the  original  analogy  that  was  supposed 
fo  exist  between  sovereign  stateasand  private  citizens,  Aeve^  did 
exist  The.  11th  article  of  Amendments  to  the  Constitutipn  has  so 
declared.  Before  that  amendment,  and  under  the  hroad  extent  of 
power  erroneously  assumed  by  this  Court,  a  state  was,  indeed,  but 
in'  the  character  of  .a  private  corporation;  and  it.  might  well  be 
thought,  on  that  hypothesis,  that  the  power  to  try  a  p^rty  by  a 
known  rule  of  law,  involved  the  necessity  of  having  the  right  te 
bring  such  party  into  Court  for  trial  and  judgment;,  and  that  such 
power,  as  it  extended  to.reach  other  suitors,  might  also  reach  states, 
between  whom  and  other  ^itors,  as  the  Court  construed  t^  consti- 
^tution,  there  was  no  diflerence.    In  the  opinion  of  the  dissenting 
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judge,  there  wa^  a  diflfbrence;  and  wbeii  the  11th  amendment  altered 
the  constitution^  aa  that,  to  a  great  extent,  this  difference  ia  established, 
,  the  consequence  seems  legitimately  to  follow,  according  to  the  doc- 
trines maintained  by  the  dissentient 

It  is  uow  true  that  states  were  once  deemed  mere  ordinary  suit- 
ors, «nd  that  the  general  provisions  of  the  process  act,  reached  states 
as  other  suitors,  because  there  was  not  recognised  to  h&  any  differ^ 
ence  among  them.  The  process  act  reached  only  ordhiafy  suitors. 
States. are  not  now  ordinary  suitors,  and  the  process  acts  inching 
only,  to  ordinary  suitors,  do  not  reach  them. 

The  power  of  the  courts,  of  the  United  States,  to  issue  writs  not 
specisilly  prdvided  for,  is  limited.  They  are  confined  to  such  as  are 
conformable  to  the  principles  and  usages  of  law.  Judiciary  act  of 
1789. 

There  are  no  principles  of  law,  meaning  the  common  law,  or  the 
sta^tes-of  the  states,  or  of  coiigress,  that  embrace  &  sovereign  state. 
There  ift  no  usage  in  such  cases.  On  th^  contrary,  the  usage  uii  di- 
rectly adverse.    It  holds  to  the  exemption  of  such  parties. 

^This  difficulty  occurred  to  the  complainants.  In  1830,  the  senator 
from  Rhode  Island,  who  signed  the  bill  as  solicitor,  in  1830^  intro- 
isjded  into  the  senate  a  bill,  with  minute  provisions  to  remedy  die 
defect  tt  did  not  pass,  tn  1828,  the  senators  of  New  Jersey  intro- 
duced a  like  bill  to  prepare  for  the  controversy  of  tha,t  state  with 
New  York.  It  was  not  adopted.  Every  legislator  who'  has  been 
called  to  consider  this  subject,  has  'admitte<f  the  defect  of  legislation* 

2.  This  Court  has  no  jurisdiction,  because  of  the  nature  of  the. 
suit  It  is  in  its  character  political.;  in  the  highest  degree  political; 
brought  by  a  sovereign^  in  tiiat  avowed  character,  for  the. restitution 
of  sovereignty.  The  judicial  power  of  the  government  of  the  United 
States,  extends,  by  the  constitution,  only  to  cases  of  law  and  equity. 
The  tei:ma  have  relation  to  English  jurisprudence.  Suits  of  the  pre- 
sent kind)  are  not  of  the  class  belonging  to  law  or  equity,  as  admi- 
nistered in  England.  1'  Black. , Com.  230,  231;  2^  Vesey,  jr.,  56} 
Nabob  of  the  Carhatic  t.  East  India  Company,  3  Vesey,  424;  Bar- 
.  clay  ,v.  Rossell,  1  Vesey,  sr.,  444.  Penn  v»  Baltimore;  where  the 
agreement,  and  not  the  political  right,  was^the  subject  of  litigation^ 
See  Lord  Hardwicke's  opinion;  New  York  v.  Connecticut,  4  Dall. 
4.  By  the  judiciary  act  of  1789,  the  jimsdiction  ,of  the  Supreme 
pourt  of  the  United  States,  where  a  state  is  a  party,  is  confined  to 
cases  ^  of  a  civil  nature.'^ 
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This  qualification  was  not  in  contradistinction  to  criminal  cases, 
for  no  state  could  be.  prosecuted  by  another  statier,  as  a  criminal.  It 
is  intended  to  have  reference  to  cases  not  political^  or  inyOlving 
(questions  of  sovereign  power  between  states,  \yiscart  v^  Dauchy, 
2  Dall.  395.  S^e,  also.  Drafts  of  the  Constitution^  printed  for,  ]the 
members  of  the  convention,  and  for  their  use  only,  and  the  succes- 
sive amendments  made,  and  in  manuscript  on  said  printed  drafts;  in 
the  collection  of  the  Massachusetts  Historical  Society. 

The  complainant  has  no  equity  on  his  own  declaration.  It  is  a 
stale  demand,  in  the  language  of  the  books;  and  the  fact  appearing 
on  the  face  of  the  bill,  need  not  be  pleaded.  3eckford  et  al.  v* 
Wade,  17  Vesey,  jr.;  Story  on  Equity,  sec.  1520,  and  the  Notes; 
Middlecot  v.  O'Donnell,  1  Ball  &  BeaUy,  166;  Hoveden  v.  Lord 
Arinersley,  2  Scho.  &  Lefroy;  Paul  v*  M'Namara,  14  Vesey,  jr.,  91; 
Gifibrd  v.  Hart,  1  Scho.  &  Lefroy,  406.  •The  court  will  not  permit 
a  party  to  lay  by  and  wait  until  the  subject  of  dispute  has  acquired 
great  value,  and  become  connected  with  ^reat  interests  and  diversi- 
fied relations. 

Again:  if  the  parties  are  to  be  treated  in  this  Court  as  individuals, 
or  private  corporations,  or  even  as  states  with  only  the  rights  of  pri- 
vate litigants,  then  the  bill  must  be  dismissed,  because,  if  it  seeks 
an  adjustment  of  boundaries,  without  claim  to  the  soil;  such  a  cause 
is  no  subject  of  equity  jurisdiction.  Atkins  v.  Haton,  2  Anstruther, 
386;  Fenham  v.  Herbet,  St  Atkyns,  484;  Welby  v.  Duke  of  Rut- 
land, 2  Atkyns,  391;  Wilier  v.  Smeaton,  1  Bro.  Cb.  Hep.  312; 
Bishop  of  Ely  v.  Kenrick,  Bunbury,  322. 

There  is  no  such  case  in  this  country,  nor  in  England,  for  juris- 
diction only  between  towns  or  countries. 

(f  the  boundary  is  ascfertained,  and  the  defendant  has  encroachied 
upon  the  complainant,  the  right  between  individuals  must  be  ascer? 
tained  in  an  action  at  common  law,  and  not  by  bill  in  chancery;  and 
the  right  must,  in  all  cases^  be  settled  at  law^  before  chancery  can 
adjust  the  boundaries.    See  the  cases  above  cited. 

The  only  tide,  in  equity,  to  which  the  complainant  can  appeal,  is 
that  by  which  an  equity  is  administered,  not  applied  to  agreements 
generally,  but  intended  to  preserve  family  honour,  and  family  peace, 
l^et  this  be  applied  to  the  sister,  states,  in  the  great  American  family 
of  the  nation.  It  will  leave  undisturbed  and  unchanged,  what  has  so 
remained  for  more  than  a  century.  Storkley  Vt  Storkley,  1  Ves. 
&  B.  30. 
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Mr.  Hazard,  for  the  state  of  Rhode  Island: 

The  merits  of  this  motion,  sir,  might  have  been  more  satisfactCMrily 
examined  and  discussed  by  the  complainant's  counsel,  if  we  could 
have  had  the  motion,  and  the  specific  grounds  of  it,  put  into  writinj^ 
as  we  were  desirous,  and'  requested  that  they  should  be;  but  with* 
out  effect. 

It  does  appear  to  me,  that  a  motion  which  goes  to  cut  off  one  of 
the  most  important  branches  of  the  jurisdiction  of  the  Supreme 
Court,  exercised  by  it  from  its  first  establishment,  and  to  deprive  a 
.party  In  court  of  the  benefit  of  that  jurisdiction,  afid  of  her  only 
remedy  for  aggravated  injuries,  (as' she  has  a  right  to  insist  in  resist- 
ing a  motiofi  which  would  deprive  her  of  a  hearing,)  that  such  a 
motion^  and  the  specific  grounds  of  it,  ought  to  be'  presented  in 
writing,  with  precision  and  fulness,  and  with  adequate  notice  of 
them  to  the  opposite  party,  to  enable  him  to  meet  them,  and  to 
know  what  he  has  to  meet  But  we  are  now  to  answer  this  motion, 
verbally  made,  and  to  seek  for  the  grounds  of  it,  asthey  are  scatter- 
ed through  a  long  and  desultory  argument;  in  the  course  of  which, 
those  grounds  have  taken  so  many  different  shapes,  that  it  is  not 
easy  to  recognise  them  for  the  same,  or  to  reconcile  them  one  with 
another.  This  being  the  case,  it  Ms  not  surprising  that  the  counsel 
refused  to  put  the  specific  grounds  of  their  motion  into  writing.  I 
have,  however,  endeavoured  to  make  myself  acquainted  with  the 
real  question  to  be  decided ;  and,  with  permission,  will  now  present 
such  views  as  I  have  been  able  to  take  of  it 

Has  this  Court  jurisdiction  oyer  the  subject  matter  of,  and  over 
the  parties  to  the  bill  in  equity  noW  pending  before  it?  and  has 
the  Court  now*  power  to  proceed  to  the  hearing  and  trial  of  the 
cause,  and  to  make  a  final  decree  therein?  If  neither  branch  of  this 
question  can  be  answered  in  the  negative,  there  can  b^  no  gDo4 
grounds  for  the  present  motion;  however  those  grounds  m4y.be 
shifted,  or  multiplied,  or  repeated.  .  Allow  me  to  consider  the  first 
branch  of  the  question.  It  is  evidentiy  purely  a  constitutional 
question,  arising  under  the  constitution,  and  only  to  be  tried  and 
settied  by  it  Turning,  then,  tb  the  constitution,  we  find  it  there 
declared,  that  the  judicial  power  shall  extend  ^<  to  controversies  be* 
tween  two  or  more,  states;"  and  that  in  those  cases  '^in  which  a  0tate 
shall  be  a  party,  the  Supreme -Court  shall  have  original  jurisdiction/' 
These  are  the  words  of  the  constitution;  and  this  is  a  controversy 
between  two  states;  and  the  state  of  Massachusetts  is  a  party  to  it: 
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9\ad  the  state  of  Rhodeplftaiid  £§  a  parQr  to  it;  and  thii  eontrorenjr 
U  now  pending  before  the  Suprelne  Court    But  it  ia.contended  by 
the  c6un8el,  that  although  the  worda  of  the  conatitution  do  embraoe 
thia  controveray,  yet  it  ia  .not  within  tbe'metoing'  and  intentioa  of 
that  inatrument^  and  that  it  wu  the  intention  of  ita  framera  to  ez- 
chide  auch  eontroVeraiea  from  the  juriadiction  of  the  Court    Thia 
ia  dealing  with  the  conatitU.tion  aa  Peter,  Martin  and  Jack  dealt  with 
their  iather'a  will    But  aa  it  ia  the  only  pretenaion  that  could  be 
aet  up  againat  the  conatitutional  joriadictien  >of  thia  Court,  it  ia  im- 
portant for  ua  to  inquire,  atrietly,  what  waa  the  meaning  and  intent 
of  the  fnunera  of  the  conatitution,  in  thia  reapect?    And  here,  fo^ 
innately,  nothing,  ia  left  to  conjectore  or  tradition^    The  ezplicity 
unequivocal  intention  of  the  framera  of  the  conatitution  upoti  thia 
subject^  18  matter  of  authentic  public  record.    I  |>eg  leave  to  trace 
thia  conatitutionid  proyiaion  ibr  preaerving  harmony  among  the 
iftatea,  from  ita  origin.    Before  tlia  revolution,  all  controreraiea  b^ 
tween  the  ooloniea  or  provincea,  concerning  boundariea,  were  car* 
ried  up  to  the'  king,  in  council,  and  were  by  hitapi  aettled^    *There. 
waa  one  auch  controyeray  between  theae  aame  partiea,  Maaaachuaetta 
and  Bhode  laland;  and  anothdir  between  Maaaachuaetta  and  New 
Himpahire;  both  df  which  were  ao  aettled    When  the  ataitea  aaaeii- 
ed' their  independence,  that  tribunal,  i>f  courae^  waa  annulled.    But 
thenew^tatea  felt  the  deceaaity  of  immediately  eatabliahing,  in  ita 
plkce,  a  competent  tribunal  of  their  own,  with  lull  juriadiction  over 
thoae  dangeroua  controveraiea.^   And  thia  they  did  in  the  aiticlea  of 
oonfederation;  the  tiintb  article  of  which,  provide  that  ^  tonpem 
ahall  be  tfie  laat  rc»ort,.on  appeal,  in  all  diaputea  and  diflerc^cea  now 
aubaiating,  or  which  may  hereafter  ariae,  between  two  or  more  atatea, 
ooneeming  boundary,  juriadiction,  or. any  other  ciBiuae  whatever." 
Congreaa  to  appoint  judgea  to  conatitute  a  <^urt  fop  hearing  and  de- 
termining thoae  cauaea.    ^And  the  judgment  and  aentence  of  the 
court  to  be  appointed  in  the  manner  before  deacribed,  ahall  be  final 
and  concluaive;  and  if  any  of  the  partiea  ahall  refuae  to  aubniitto 
the  authority  of  auch  court,  ot*  to  appe^ir,  or  defend  their' daim  or 
cauae,  die  court  ahall,  nevertheleaa,  proceed  to  pronounce  aentCnoe 
or  judgment,  which  ahall,  in  like  manner,  be  final  and  deciaiye;  the 
judgment  or  aentence,  and  other  proceedings  being,  in  either  caae, 
tranamitted  to  congreaa,  and  lodged  among  the  acts  of  congreaa,  for 
the  aecurity  of  the  partiea  concerned."    And  congreaa  did,  accord- 
ingly, eatablidi  and  orgiuuze  Ihe  court,  called  Uie  **  court  of  appeala." 
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And  that  0oixrt  took  cognizance-  of,  and  decide^  a  nuniben  of  juri»- 
dictional '  controveraies  between  states;  and  aitiong  others,  one  in 
which  Massachusetts  herself  was  a  party,  and  acknowledged  the 
juriadictioA  of  .the  courtj^and  submitt^  to  its  decision.  It  must  be 
recollected)  that  the  territorial -descripticihs  and  boundaries,  contained 
in  die  colonial  grants  and-charters.  were  necessarily  loose  and  defec- 
tive; .  and  that  in  the  progress  of  the  settlements,,  in.  adjoining  colo- 
nies, controversies  •  must  unavoidably  arise  as  to  their  respective 
limitSL  And  the  greater  the  certainty  of  such  conflicts,  the  greater 
was  the  |;iecessity  of  providing  an  impartial  tribunal  for  the  peace- 
able adjustment. pf  them.  The  language -of  the  ninth  article,  just, 
read,  is  descriptive  of  the  state  of  tilings  at  the  time:  '^disputes 
and  di£ferencet  now  subsisting,  or  that  may  .hereafter  arise  between 
two  or  mbr^  states,  concerning  boundary,  jurisdiction,'^  &c. 

The  court  of  appeals  retained  and  exercised  its  jurisdiction  over 
theas  controversies,  until  the  adoption  of  the  present  constitution; 
when  its  place  was  supplied,  and  the  exigency  provided  for  by  the 
establishment  of  a  national  judiciary,  with  full  jurisdiction  over  the 
same  controversies;  And,  by  ihe  twelfth  section  of  the  ^'  act  for 
regulating  processes,''  &c.,  passed  in  1792,  it  was  enacted,  ^<  that  all 
the  records  and  proceedings  of  the  court  of  appeals,  heretofore  ap- 
pointed, previous  to  the  adoption  of  the  .preseiit  constitution,  shall 
he  deposited  in  the  office  of  the  clerk  of  the  Supreme  Court  of  the 
United  States,.who  is  hereby  authorized  and  directed  to  give  copies 
of  all  such  records  and  proceiedings,  to  any  person  requiring  and  pay- 
ing for  the  same,  in  like  manner  as  Qopies  of  the  records  and  other 
proceedings  of  the  said  court  are,  by  law,  directed  to  be  given;  which 
'  copies  shall  have  like  laith  and  credit  as  all  other,  proceedings  of  said 
court." 

The  counsel  of  Massachusetts  have  expressed  the  idea  that  the 
United  States  came  into  existence  with  the  present  constitution^ 
and  that  Massachusetts,  as  one  of  them,  is. bound  by  nothing  before 
that  date.  This  is  a  strange  conception,  indeed.  Not.  only  the 
states  severally,  but  the'  United  States,  came  into  existence  with  the 
declaration  of  independence;  and  the*  first  of  the  .articles  of  con- 
federation' ordains,  that  ^^  the  style  of  this  confederacy  shall  be 
^  The  United  States  of  America.* "  It  was  ^  to  form  a  mor^  perfect 
union,"  and  to  strengthen  the  confederation,  that  the  convention 
was  called  which  formed  this  constitution.  And  here  are  the  con- 
cluding words  of  the  resolution  of  the  old -congress  of  1787,  recom- 
Vol.  XIL— 4  8 
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mending  the  call  of  the  cOnVentitMi:  ''For  the  sole  and  expreas 
purpose  of  revising  the  articles  of  confederation/'  &c.    The  con- 
vention' met;  and  in  revising  Uie^  important  ninth  article,  changed 
the  words  "disputes  and  differences,"  to  the  word  "controversies/* 
taking  the  words  ,"  betw^n  two  or  more  states/'  as  they  found  them 
in  the  article.     The  tribunal  was,  of  course,  changed;  for  now  an 
independent  judicial  department  was  established,  which  had  no  ex- 
istence under  the  confederation.     Not  deeming  it  fJToper,  in  a  per- 
manent cohstitutio0,  to  designate  particular,  existing,  and  (it  nlight 
be  hoped,)  temporary  disputes  between  states,  they  used  the  compre- 
hensive word  "  controversies/'  as  fully  including  them  all.     We  do 
not  know  that  there  were  any  other  controversiea  at  the  time,  be- 
tween states,  than  those  about  boundary;  and  if  there  were,  they 
must  have  been  comparatively  unimportant;  none  other  were  so 
likely  to  exist,  or  to  be  carried  to  exCiremities;  and,  therefore,  the 
article,  after  the  words,  boundary  and  jurisdiction,  inerely  adds  the 
general  expression,  f'lpr  any  other  cause  whatever/'  apparently  by 
way  of  preciDoition.     The  delegates  from  the  several  states  knew  tha^ 
a  number  of  those  state  controversies  then  still  existed,  and. that 
more  migh    arise;  and  they' were  fully  sensible  how  all-important 
it  was  to  provide  against  their  breaking  out.     The  great  object  of 
the  convention  was  (as  expressed  in  the  preamble  to  the  constitu- 
tion,)  "  to  form   a  more  perfect  union,  establish  justice,  insure 
domestic  tranquillity,  provide  for  the  common  defence,  pi:omote 
the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity.'*     And   hov^  was  uhipn  to  exist? — 4iow  do- 
mestic traniquilUty,  amidst  contention  among  the  members?    How 
was  justice  to  pe  established,  if  the  strong  were  permitted  to  give 
law  to  the  weak?  and  how  were  the  rights  of  individual  states  to 
be  preserved,  if  left  unprotected  from  the  encroachments  of  stronger 
neighbours?     And  what  would  become  of  the  harmony  and  inte^ 
grity  of  the  Union,  if  all  its  members  were  not  protected  in  the 
enjoyment  of  theit  equal  rights? 

But,  in  addition  to  all  this,  it  is  a  remarkable  fact,  that  this  very 
question  of  jurisdiction,  which  Massachusetts  now  brings  up,  after 
the  lapse  of  more  than  half  a  century,  was  directly  acted  upon  and 
decided  by  the  convention 'itself;  as  appears  from  the,  records  of  its 
proceedings.  During  its  deliberations,  the  question  was  distinctly 
brought  up,  whether  controversies  between  states,  concerning  juris- 
diction and  boundaries,  should  not  be  excluded  fr6m  the  jurisdiction 
of  the  courts.    And  the  eonvention  decided  that  they  should  not  be 
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excluded.  And  the  provision  in  the  constitution,  as  it  then  wai  and 
Btill  is,  was  retained;  and  this  constitution  was  unanimously  agreed 
to  by  all.  the-  delegates.  And,  afterwards,  the  same  question  was 
discussed  in  the  state  conventions,  and  this  proyision  was  still  re- 
tained and  approved  of;  and  the  constitution  ratified  by  every  sute. 
And  several  years  afterwards,  whein  the  eleventli  amendment  to  the 
.constitution  was  adopted,  and  suits  ^^  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state,^'  were  excluded  from  the  jurisdiction  of  the  courts,  the  remain- 
der of  the  provision,  givihg  jurisdiction  over  controversies  between 
two.or  more  states^ was  preserved  untouched;  and  the  states  thereby 
manifested  their  continued  approbation  of  that  provision;  and,  ac- 
cordingly, this  question  of  jurisdiction  has  long  been  Fettled  in  this 
Court,  by  its  uniform  pifactice.and  decisions,  in  numerous  cases,  from 
its  earliest  establishment 

And  now,  what  is  it  that  Massachusetts  has  to  say  to  all  this? 
I  beg  the  Court  to  consider  whether  every  single  objection,  and  the 
whole  argument  on  her  part,  have  not  been  objections  send  arguments 
against  the  constitution  itself,  rather  .than  against  -the  Constitutional 
jurisdiction  of  the  Court?  In  oppoi^ition  to  the  constitution,  they 
come  armed  with  political  axioms,  and  abstract  theories  of  govern- 
ment; and  with  the  aid  of  Montesquieu,  and  other  learned  writers, 
reason  upon  the  science  of  government,  and  the  distribution  of  ap- 
I»t)priate  powers  among  the  tliree  great  departments. 

Allow  me,  sir,  to  present  a  summary  of  the  principal  objeeUons 
and  positions  upon  which  the  counsel  of  Massachusetts  appear  most 
to  rely.  l*hey  lay  it  down,  that  a  controversy  between  states,  con- 
cerning jurisdiction  and  boundaries,  is  political,  not  judi.cial,  in  its 
character;  that  judicial  courts  can  take  cognizance  only  of  contro- 
versies strictly  judicial,  not  political,  in  their  nature;  that  the  present 
controversy  concerns  jurisdiction  and  sovereignty,  and  is  therefore 
out  of  the  judicial  jurisdiction  of  this  Court;  and  cannot  be  acted 
upon  by  it,  without  ^he  assumption  of  political  power.  And,  in 
support  of  their  doctrine,  the  counsel  have  read  a  number  of  Eng- 
lish cases,  and  the  opinions  of  learned  English  chancellors.  And 
what  does  it  all  amount  to?  Does  it  amouat  to  any  more  than 
the  plain,  self-evident  proposition,  that  courts  created  by  sovereign 
power,  and  subordinate  to  it,  cannot  exercise  jurisdiction  over  sove- 
reign power,  nor  interfere  with  its  prerogatives?  Let  us  see  if  this 
is  not  the  whole  substance  of  the  doctrine.    In  illustration  of  their 
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doctritie,  the  counsel  have  referred  to  the  controverstes  between  th^ 
edoniesy.  concerning  their  boundaries,  and  aver  which  the  English 
'  courts  exercised  no  jurisdictioh.  And  why  did  they  not?  It>wai 
because  there  was  a  higher  tribunal,  which  the  colonies  appealed  to. 
The  jurisdiction,  in  those  cases,  was  in  the  king  himself:.  He  made 
the  colonial  grants,  and  gave  the  charters;  reierving  in  them  all 
allegiance'  and  fealty  to  himself.  He  appointed  the  colonial  goyer- 
ndrs;  not  excepting  the  governor  of  Ma9sachusetts.  Rhode  Island 
almost  alone  elected  her  own  gorernors.  He,  the  king,  therefore 
claimed  and  exercised  jurisdiction  over  the  colonies,  as  their  feudal 
lord.  But,  had  he  so  pleased,  he  might  have  transferred  his  royal 
jurisdiction  over  those  controversies,  to  any  of  his  courts.  And  had 
he  done  so,  those  controversies,  whatever  their  character^  and  by 
whatever  name  called,  political  or  civil,  would  have  become  the 
proper  subjects  of  judicial  inv.estigatiQn  and  decision.  Ailother 
case,  much  relied  upon  by  the  counsel  of  Massachusetts,  was  that  of 
The  Nabob  of  the  Carnatic  against  the  East  India  Company;  of 
which  case,  the  court  of  chancery  declined  taking  jurisdiction,  because 
one  of  the  parties  was  a  sovereign  prince,  and  the  other,  (although  . 
subjects  of  the  crown,)  acting  by  virtue  of  its  charter  as  an  inde- 
pendent state.  It  seems  that,  in  this  instance,  the  charter  of  the 
company  had  placed  it  above  the  law.  But  suppose  that  its  Charter 
had  subjected  it  to  the  jurisdiction  of  the  court  of  equity,  rh  any 
controversies  it  might  have  with  any  of  the  suitoundmg  princes, 
would  the  character  of  the  pkrtieS)  (the  foreign  prince  assenting  .to 
the  jurisdiction,)  or  the  nature  of  the  controversy,  have  formed  any 
obstacle  to  the  exercise  of  that  jurisdiction?  And  would  not  the 
exercise  of  it  have  been  strictly  judicial  in  its  character?  The  same 
plain  principles  of  exposition  embrace  and  dispose  of  6very  case 
and  instance  which  the  counsel  have  brought,  or  can  firing  in  sup- 
port of  their  doctrine.  All  these  cases  are  governed  by  the.  peculiar 
institutions  of  England,  and  the  structure  of  her  government,  in  its 
Tarious  branches.  No  such  question  as  this,  of  jurisdiction  in  con- 
troversies between  two  states  of  this  Union,  ever  could  arise  in  the 
English  courts.  If  this  jurisdiction  is  vested  in  the  court,  by  the 
constitution,. how  preposterous  is  it  to  talk  of  the  nature  of  the  con- 
troversy, or  the  character  of  the  parties!  Suppose  the  controversy 
is  political  in  its  nature:  w^at  then? — Is  there  any  reason  in  nature 
why  it  should  not  be  subjected  to  judicial  investigation  anddeeision, 
as  much  as  any  other  controversy?    Sxippose  the  parties  to  it  are 
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two  states:  what  then?- -Is  there  any  reason  in  nature  why  they 
should  not  be  gpverqed'by  the  laws  and  principles  of  justice^  as 
much  as  any  other  parties?  All  controversies,  whatever  theif  cha- 
racter and  whoever  the  parties,  if  they  are  ever  settled,  and  the  par- 
ties will  not  settle  them  amicably,  must  be  settled  either  by  force 
or  by  the  judgment  of  some  tribunal.  When  the  controversy  is . 
between  sovereigns,  the  sword  is  the  last  resort,  the '^  ultima  ratb 
reg^um;"  and  the  contest  is  waged  at  the  expense  of  the  blood  and 
lives  of  their  subjects.  •  But  if  the  controversy  is  submitted  to  some 
independent  tribunal;  that  tribunal,  call  it  by  whatever  name  we 
may,  must  act  judicially.  It  is  not  in  my  power  to  perceive  how 
the  sovereignty  of  Massachusetts  is  concerned,  as''she  alleges,  in  the  - 
settlement  of  this. question.  Even  absolute  sovereigns  have  sub- 
mitted their  controversies  about  territorial  limits,  to  independent 
tribunals;  and  ho  one  ever  imagined  that  the  sovereignty  of  Mther 
was  affected  by  their  doing  so. 

But  Massachusetts  is  not  now  possessed  of  unlimited  sovereignty. 
All  the  states,  when  they  ceased  to  be  colonies,  became  sovereign 
and  independent  But  they  were  all  sensible^  that  tbey  coula  not 
remain  so  if  they  remained  disunited.  They  knew  that  it  was  by 
union  alone  they  could  preserve  their  liberties.  They  did '^  unite; 
add,  to -secure 'their  .^eat  object,  they  established  this  limited  go- 
vernment of  the  Union,  investing  it  with  a  portion  of  their  state 
powers,  and  at  the  same  time  restricting  themselves  in  the  exercise 
of  certain  other  powers.  Thus,  both  the  federal  government  and 
the  state  government  are  but  limited  governments;  both  equally 
bound  by  the  constitution:  and  ail  acts  of  either,  violating  the  con- 
titution,  are  void.  And  it  is  the  constitutional  province  and  duty 
of  the  Court  to  declare  such  acts  void,  whenever  the  question  of  their 
constitutionality  comes  before  it 

Fdr-in.the  formation  of  this  federal  republicfan  system,  an  inde- 
pendent judicial  department  was  deemed  to  be  a  necessary  branch  of 
the  government,  to  prevent  encroachments,  and  preserve  a  just  equi- 
librium; and  therefore,  the  constitution  declares,  that  '^  the  judicial 
power  shall  extend  to  all  cases  in  law  or  equity  arising  under  this 
constitution."  And  every  decision  of  the  Court  upon  the  constitu- 
tionality of  an  act,  either  of  congress  or  of  a  state  legislature,  concerns, 
to  use  the  language  of  Massachusetts,  their  respective  jurisdictions. 
How  absurd,  then,  is  it,  to  contend  that  the  judicial  power  does  not 
extend  to  political  questions,  or  to  questions  in  which  the  jurisdio- 

Digitized  by  VaUkJV  IC 


694  SUPREME  COURT. 

[The  State  of  Rhode  Island  t.  The  State  of  Manaohaaetts.] 
tion  of  a  state  is  concerned.  The  only  question  here  is,  whether 
the  states,  by  the  constitution  which  they  formed  and  adopted,  did 
tjonfer  this  jurifldiction  upon  the  Suprenie  Court  And  is  it  not  amply 
flhown  that  they  did  confer  it,  and  that  they  explicitly  declared  it  to 
be  their  intention  to  confer  it? 

And  is  it  for  Massachusetts  to  gaipsay  this?  Massachusetts  pos- 
sessed a  larger  share  of  sovereignty  under  the  confederation  than 
«he  does  under  the  present  constitution.  Yet  she  then  agreed  and 
assisted  In  constituting  the  coUrt  of  appeals,  with  full  judicial  powers 
over  this  very  controversy;  which  was  one  of  the  then  Bubsistin^ 
controversies  concerning  state  boundaries  and  jurisdiction,  specified 
in  the  9th  article.  In  th^  convention,  also,  which  formed  the  present 
constitution,  Massachusetts  agreed  to  invest  this  Cobrt  with  the  same 
jurisdiction.  And  again,in  her  dtate  convention^  which  ratified  the 
constitution,  she  approved  of  and  adopted  this  provision.  And,  du- 
ring all  this  period  of  tim6,  Mai^sachusetts  had  subsisting  controver- 
sies, with  her  neighbour  states,  concerning  her  territorial  boundaries 
and  jurisdiction;  particularly  this  controversy  with  Rhode  Island, 
ai^d  another  with  the  sUite  of  Connecticut,  of  precisely  the  same 
character;  which  last  was  not  terminated  until  the  year  1801.  Mas- 
aachusetts,  therefore,  by  her  own  consent  and  acts,  gave  jurisdiction 
to  this  Court  over  the  present  controversy,  as  far  as  her  consent  and 
acts  could  give  it 

Taking  it,  then,  for  granted,  that  it  is  fully  shown  that  '^  this 
Court  has  jurisdiction  over  the  subject  matter  of,  and  over  the  par- 
ties to  the  bill  in  equity  now  pending  before  it,''  I  will  proceed 
to  the  consideration- of  the  2d  question:  ^^  Has  the  Court  now  power 
to  proceed  to  the  hearing  and  trial  of  this  cause,  and  to  make  a  final 
decree  thereon  ?" 

Mr.  Justice  Barbour  asked  Mn  Hazard,  if  he  could  point  out  any 
process  by  which  the  Court  could  carry  a  final  decree  in  the  cause 
into  effect,  riiould  it  make  one.  For  instance,  if  an  application  should 
be.  made,  by  Rhode  Island  for  process  to  quiet  her  in  her  possession, 
what  process  could  the  Court  issue  for  that  purpose  ? 

Mr.  Hazard  said,  that  he  had  by  no  means  overlooked  that  impor- 
tant question,  but  had  given  to  i^the  fullest  and  most  attentive  con- 
sideration in  his  power.  But  he  had  thought  that  it  would  be  proper 
to  reserve  that  question  for  the  last  to  be  considered;  as  in  point  of 
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order  it  appeared  to  be.    At  preseot,  he  was  'desirous  of  showing 
that  the  Court  had  full  power^  and  ought  to  proceed  to  the  hearing, 
and  to  make  a  final  decree  in  the  cause. 

And  what  is  there  to  prevent  this  proceeding?  The  Court  have 
jurisdiction  over  the  subject  matter  and  over  the  parties;  and  th^ 
parties  are  here  before  the  Court  The  defendant  state  obeyed  the 
subpcsna  issued  from  the  Court,  and  came  in  more  than  three  year^ 
ago;  and  tdok  upon-  herself  the  defence  of  the  suit,  and  put  in  her 
plea  and  answer  thereto.  At  another  term,  she  applied  to  the  Court 
for  an  ordes  upon  the  complainant  to  reply ;  and,  at  the  last  .term,  she 
made  a  v  ritten  agreement- with  the  complainant  respecting  amend- 
ments of  the  bill  and  pleadings;  and  she  is  now  here  in  Court?  ^hat 
is  there  to  hinder  the  cause  from  proceeding  ? 

Why,  it  is  contended,  in  the  first  place,  that  consent  of  one  party 
cannot  give  jurisdiction  to  the  Court;  and  authorities  have  been  read 
to  this  effect  No  one  doubts,  that  when  it  appears  by  the  record 
or  otherwise,  that  the  Court  has  no  jurisdiction  of  the  subject  matter 
of  the  complaint;  the  consent  of  a  party  cannot  confer  jurisdiction. 
But  when  the  Court  has  jurisdiction  of  the  subject  matter  of  the  suit, 
the  party  defendant  can  ^consent  to  appear,  and  his  appe^nce  is 
conclusive  upon  him;  even  although  if  4ie  had  not  appeared,  he  might 
not  have  been  reached  by  the  process  of  the  Court.  "The  ap- 
pearance of  the  defendants  to  a  foreign-attachment  in  a  circuit  court 
of  the  United  States,  in  a  circuit- where  they  do  not  reside,  is  a 
v^raiver  of  all  objeistions  to  the  non-servjce  of  4>roces8  on  them.'* 
Pollard  V.  Dwight,  4  Cranch,  421.  "  An  appearance  by  the  defend- 
ant cures  all  antecedent  irregularity  of  process.-^'  .B^n^x  v.  Summers* 
3  Cranch,  496. 

But  Massachusetts  has  raised  a  number  of  other  obstacles  to  the 
Court's  proceeding  to  a  hearing  of  this  causQ.  The  following,  I  be- 
lieve, contains  the  substance  of  them  all: 

They  are,  1.  That  the  sole  prpvince  of  the  Court  is  to  expound 
and  administer  the  law;  and  that  here  is  no  law  fqr  the  Court  to 
:expound  or  administer.  ..That  congress  has  passed  no  act  defining 
the  controversy;  no  act  prescribing  the  rule  by  which  to  try  it;  no 
rule  of  decision.  J2.  That  by  the  iSth  section  of  the  judiciary  act  df 
1789,  congress  has  limited  the  jurisdiction  of  this  Court,  where  a 
state  is  a  party,  to  controversies  of  a  civil  nature;  which  this  contro- 
versy is  not,  being  political  in  its  character;  and  that,  therefore, 
congress  meant  to  exclude  controversies  of  this  character  from  the 
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jurifldictioQ.  S.  Oongreas  has  paaaed  no  act  ppoviding  the  proeesf 
necesaary  to  eiiable  the  Court  to  exercise  ita  juriadiction  in  the  caae. 
4.  That  the  Court  poaaeaaca  no  power  to  earry  a  final  decree  in  thia 
cauae  into  effect  ahould  it  make  ooe;  cqnpreas,  aa  ia  alleged^  haring 
made  no  law  to  enable  it  to  do  ao. 

The  laat  of  theae  objectiona,  I  will  conaider^  preaently,  by  itaelC 
And  aa  to  the  reat  of  them,  if  thia  doctrine;ia  to  prevail^  what  be- 
cornea  of  the  juriadiction  expreaaly  veated  in  the  Supreme  Court  by 
the  jconatitution  itaelf;  and  what  becomea  of  the  Court  itaelfi  if  it 
ia  to  be  placed  upon  the  aamo  footing  aa  the  inferior  copria,  which 
coogreaa  haa  power  to  eatabliah,  and  of  cpurae,  to  regulate?  By  the 
Sth  a^^tion^  lat  article  of  the  conatitution,  congreaa  haa  power  <^to 
conatitute  Iribunala  inferior  to  the  Supreme  Court^  But  the  Su* 
preme  Court  waa  ordained  by  the  conatitution  itaelf,  and  nec^aarily 
poaieaaea  all  the  judicial  powera  incident  to  auch  a  court  Other- 
wiae  the  conatitution  might  be  defeated,  a^d  the  Sujffeme  Court 
rendered  a  nullity  by  the  act  of  another  and  but  corordinate  branch 
of  the  government  But  congrear  haa  no  power  to  deprive  thia 
Court  of  itii  conatitutional  juriadiction,  nor  to  reatrain  it 'in  the  exer- 
cise of  that  juriadictioh.  And  thia  Court  would  declare  unconatitu- 
tional  and  void  any  act  of  congreaa  having  auch  an  object 

The  caae  of  Martin  v.  Hunter'a  JLieaaee,  haa  been  referred  to,,  and 
much  atreaa  put  upon  aome  general  remarka  of  Mr:  Juatice  Stoiy^ 
who  delivered  the  opinion  of  the  Court  in  that  caae.  Thpae  remarka; 
were  concluded  .in  the  following  worda,  which  were  not  read,  but 
ought  to  go  with  them:  ^^  We  do  not,  however,  place  aqy  implieit 
reliance  upon  the  distinction  which  haa  been. stated  and  endeavoured 
to  be  illuatrated."  But  what  ahowa  conclusively  that  the  counael  ape 
wholly  miataken  in  their  uoderstanding  of  tb%  meaning  or&oae  re- 
inarka,  ia  the  iact^  that  in  the  caae  of  New  tferaey  v.  New  York, 
which  waa  before  thia  Court  fifteen  yeara  after  that  of  Martin  v. 
Hunter,  the  Court,  of  which  that  hon.  judge  was  one,  not  only  took 
jurisdiction  of  the  caae,  although  the  atate  of  New  York  had  refused 
to  appear,  but  decreed  and  ordered,v  that  the  aubpcena  in  thia  caae 
having  been  returned  executed  aixty  daya  before  the  retut*n  day 
thereof,  and  the  defendant  not  appearing,  the  complainant  be  at  li- 
berty to  proceed  ex  parte; 

But  it  ia  waating  time,  I  fear,  to  dwell  upon  such  objections,  when 
it  haa  been  so  clearly  ahown  that  theae  caaes  were  expreaaly  and  in- 
tentionally included  in  the  juriadiction  of  thia  Court  by  the  eonatitu- 
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tion.  I  was  quite  at  a  loss  to  anderstand  what  waa  meant  by  '^a 
rule  of  decision;  a  rule  to  try  the  case  by;''  until  the  counsel  enlight^ 
ened  me  by  inquiring  how«  without  an  act  of  oongreaa,  the  Court 
was  to  ascertain  which  state  was  right,  and  which'  wrong;  alleging 
that,  there  being  no  such  act,  the  Court  could  not  proceed  by  tlie 
rule  of  the  common  law,  or  that  of  the  civil  law,  or  of  any  state 
law. 

This  is  a  novel  idea.  Sucb  an  idea  was  quite  beyond  the  concept 
tion  of  the  men  who  framed  the  articles  of  confederation.  It  did  not 
enter  into  their  heads  that  any  thing  more  was  necessary,  to  be  done, 
to  meet  the  exigency,  than  to  establish  a  competent  court,  with  suffi- 
cient powers  to  call  the  parties  before  them;  and  to  try  und  «kter- 
mine  these  controversies  in  the  same  manner  as  they  woldd  any 
other  controversies  between  any  other  parties.  And  it  seems  that 
the  court  of  appeals,  thus  constituted,  had  the  same  idea  of  .its  pro- 
vince and  duties^  and  foi^pd  no  difficulty  in  performing  them;  govern- 
ing themselves  by  the  principles  and  rules  of  justice,  equity,  and  good 
conscience,  and  not  dreaming  that  any  different  rule  was  furnished 
by  the  common  law,  or  the  civil  law,  or  by  any  state  law. 

The  34th  section  of  the  judiciary  act  has  been  turned  to  again  and 
again,  ^s  showing  that  congress  had  furnished  a  rule  of  decision,  as 
it  is  called,  in  cases  at  common  law;  but  no  such  rule  for  cases  like 
the  present  This  is  making  a  strange  use  of  that  short  section  of 
four  lines,  the  whole  purpose  of  which  is  to  give  efficacy  to  the  local 
state  laws,  in  trials  at  common  law,  in  the  courts  of  the  Unked  States, 
"  in  cases  where  they  apply,"  says  the  section.  That  is,  that  cases 
arising  under  a  local  law  shall, be  governed  by  that  law.  Thus,  the 
state  laws  regulating  the  descent  of  real  estates,  or  the  rate  of  inte- 
rest, for  instance,  ought,  in  all  courts,  to  govern  the  cases  arising 
under  those  laws.  And  this  is  Ufe  whole  meaning  of  the  section. 
The  counsel  have  contended,  that  if  any  suit  at  all  could  have  been 
instituted  })y  Rhode  Island,  it  ought  to  have  been  a  suit  at  common 
law  and  not  in  equity.  But  no  state  law  could  apply  to  such  a  suit 
any  mora  than  to  the  present;  and  there  are  very  many,  suits  at  com- 
mon law  which  are  ndt  governed  by  any  state  law. 

An  expression  (the  word  civil)  used  in  the  13th  section  of  the 
same  act  is  also  suspected  by  the  counsel,  of  containing  an  important 
secret  meaning,  which  the  counsel  think  they  haye  discovered.  They 
insist  that  by  the  use  of  this  word  ^' civil,"  congress  intended  to  take 
this  controversy,  and  all  of  the  same  kind,  out  of  the  jurisdiction  of 
Vol.  XII.— 4  T 

Digitized  by  VjOOQIC 


698  SUPREME  COURT. 

[The  Stuto  of  Rhode  Iiland  v.  The  State  of  Metnchosette.] 
this  Court.  Surely,  the  counsel  of  Massachusetts  must  feel  them- 
selves uud^r  the  necessity  of  going  a  great  way  for  inferences,  and 
set  a  great  value  upon  very  slight  oned,.  to  draw  them  from  such 
sources  to  these.  The  words  relied  upon,  are  ^^ that  the  Supreme 
Oourt  shall  have  exclusive  jurisdiction  of  all  controversies  of  a  civil 
nature,  where  a  state  is  a  party,"  &c. 

The  plain  object  of  congress  was  to  withhold  from  the  inferior 
courts  jurisdiction  in  controversies  between  two  or  mo^  states.  And 
to  do  this,  they  gave  to  the  Supreme  Court  exdusive  jurisdiction  in 
those  cases,  instead  of  original  jurisdiction  merely,  which  it  had  by 
the  constitution.  The  word-  civil  is  properly  used,  because  all  con- 
troversies which  do  or  can  exist  between  two  or  more  states,  must  be 
of  a  civil  nature,  and  none  other;  unless  they  engage  in  war,  which 
they  have  bound  themselves  by  the  constitution  not  to  do.  The 
word  civil  does  not  mean  amicable  or  peaceable;  actions  of  trespass 
and  of  ejectment  are  civil  actions.  Civil  is  technically  and  general- 
ly used  in  contradistinction  to  criminal.*  There  is  not  the  slightest 
ground  for  supposing  that  the  word  civil  was  intended  to  be  used  in 
contradistinction  to  political.  Congress  would  never  have  take]\  so 
blind  a  way,  so  unintelligible  and  futile^  to  effect  such  an  object  as  the 
counsel  of  Massachusetts  wish  to  effect  Nor  can  any  such  distinc- 
tion be  made.  If  this  is  a  political  controversy,  so  is  it  a  civil  con- 
troversy. And  if  such  a  distinction  coiild  be  forced  upon  the  words, 
it  would  bring  the  section  to  this  construction:  that  the  Court  is  left 
to  its  original  jurisdiction  derived  from  the  constitution^  in  this  and 
other  like  controversies  between  states;  but  does  not  t^ke  exclusive 
juri^iction  of  them  by  virtue  of  this  section  of  the  judiciary  act 

But,  there  is  another  word  in  the  front  part  of  this  section, 
which,  ip  its  plain,  common  sense  nxeaning,  I  think,  is  much  more 
si^ificant  than  the  word  which  the  counsel  •  have  endeavoured  to 
render  so  cabalistic  And  that  is  the  word  all — ^all  contrbversicss. 
This  same  word,  used  in  another  place,  has. been  thought  all-import- 
ant, and  great  respect  has  been  shown  to  it  by  the  counsel  of  Massa^- 
chusetts.  By  the  Constitution,  ^^the  judicial  power  shall  extend  to 
all  cases  in  law  and  equity^  arising  under  this  constitution,^'  ^'^to  all 
cases  affecting  ambassadors,"  &c.  ^<tp  all  cases  of  admiralty  and  ma- 
ritime jurisdiction,  to  controversies  to  which  the  United  States  shall 
be  ft  party,  to  controversies  between  two  or  more  states,''  &c,  &c. 
And  because  the  repetition, of  the  word  all  is  not  kept  up  throughout 
the  whole  section,  it  is  inferred  that  the  constitution  intended  to  con- 
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fer  a  less  exteDsive  jurisdiction  in  some  of  the  cases  enumerated 
than  in  others. 

Now,  congress^  in  framing  the  judiciary  act,  did  not  deal  in 
such  far-fetched  inferences.  Congress  saw  no  such  meaning  in  that 
section  df  the  constitution;  and  therefore  it  declarfsa  in  {his  same 
13th  section  of  the  act,  '^that  the  Supreme  Court  shall  have  exclu«- 
aive  jurisdiction  of  all  controversies  of  a  civil  nature,  where  a  state 
is  a  party."  Congress  did  not  intend  to  alter  the  constitution.  It 
merely  expressed  what  it  understood  to  be  the  meaning  of  the  sec- 
tion referred  to.  Now,  although  I  have  no  quarrel  with  the  word 
civil,  I  should  not  be  willing  to  give  the  word  all,  in  exchange  for  it 
But,  sir,  why  is  it  that  so  much  effort  is  used  to  induce  this  Court  to 
believe^  that  congress  is  unfriendly  to  its  jurisdictibn  over  these 
cases?  This  is  not  vety  lawyerlike,  nor  very  respectful  to  the  Court 
This  Court  will  look  for  its  constitutional  powers  to  the  constitution 
itself;  and  will  .not  allow  any  other  department  to  construe  that  in- 
strument for  them.  In  many  cases,  this  Court  have  accurately  de- 
fined, not  only  its  own  constitutional  powers  and  duties,  but  those  of 
the  other  departments,  legislative  and  lexecutive',  as.by  the  constitu- 
tion it.  is  authorized  and  bound  to  do  on  proper  occasions.  And,  let 
me  ask,  if  congress  possesses  such  power  over  the  jurisdiction  of  this 
Court,  why  was  it  necessary  for  the  states  themselves  to  make  the 
11th  amendment  to  the  constitution,  for  the  purpose  of  taking  away 
the  jurisdiction  in  suits  <' against  one  of  the  States  by  citizens  of 
another  state,  or  by  citizens  or  subjects  6(  a  fdreign  state?"  But, 
it  is  not  true  that  congress  is  unfriendly  to  this  jurisdiction.  There 
is  no  single  instance  in  which  congress  has  manifested  such 
disposition.  On.  the  contrary,  in  this  same  section  of  the  judiciary 
act,  we  find  it  conferring  exclusive  jurisdiction,  where,  by  the  con- 
stitution, the  Court  had  only  original  jurisdiction.  And  without  any 
appearance  of  disapprobation',  congress  has  seen  this  Court,  froni  its 
earliest  establishment,  exercising  its  constitutional  powers  in  these 
cases,  and  in  others  in  which  a  state  was  a  party;  adopting  its  rules  of 
practice  and  proceeding,  and  its  general,  permanent  orders  Applica- 
ble to  the'm;  and  prescribing  its  processes,  and  the  service  and  return 
of  them  as  occasion  required. 

The  third  objection  is,  that  congress  has  provided  no  fprms  of 
powers  to  enable  the  Court  to  exercise  its  jurisdiction.  This  objec- 
tion, I  should  think,  was  reduced  to  a  very  small  size.  The  writ  of 
aubpcena  was  issued,  served  andi  returned  agreeably  to  the  general  or- 
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dtt  of  the  Court  And  the  defendant  state  obeyed  that  process  and 
appeared,  took  upon  herself  the  defence  of  the  suit;  and  I  under- 
stood her  counsel  to  say,  that  he  should  not  urge  any  objection  to 
this  proceeding  of  the  Court  And,  if  Massachusetts  had  refused  to 
appear,  the  Court  would  have  had  it  fully  in  its  power  to  have  pro- 
ceeded in  the  cause,  as  it  did  in  that  of  the  state  of  New  Jersey 
against  New  York.  But  Massachusetts  has  appeared,  and  is  now  in 
Court  What  further  process  then  is  now  wanting  to  enable  the 
Court  to  proceed  to  the  hearing  of  the  cause.  I  know  of  none.  Yet. 
the  counsel  of  Massachusetts  still  intist  that  the  Court  cannot  go  on 
a  step  without  an  act  of  cofigress.  Let  me  then  inquire:  1.  What 
has  been  done  by  congress  upon  this  subject?  2v  What  has  been 
done  by  the  Court? 

1.  A  judiciary  act  was  passed  in  1789,  a^  the  first  session  of  con- 
gress; and.  a  process  act  at  the  same  session,  which,  with  many  ad- 
ditions, tvas  rendered  permanent  by  a  second  process  act  passed  in 
1792.     The  13th  section  of  the  judiciary  act,  which  gi^  es  exclusive 
jurisdiction  to  the  Supreme  Court  in  these  cases,  has  already  been 
read.     The  14th  section,  enacts  '^that  all  the  ^eforementioned  courts 
of  the  United  States  shall  have  power  to  issue  writs  of  scire  facias^ 
habeas  corpus,  and  all  other  writs  not  especially  provided  for  by 
statute,  which  may  be  necessary  for  th^  exercise  of  their  respective 
jurisdictions,  and  agreeably  to  the  principles  and  usages  of  law.'' 
The  17th  section  enacts,  **that  all  the  beforementioned  courts  of  the 
United  States  shall  have  power  to  make  and  establish  all  necessary 
lilies  for  the  ordinary  conducting  business  in  said  courts,  provided 
mch  rules  are  not  repugnant  to  the  laws  of  the  United  States."  The 
process  act,  1st  section,  enacts  that  ^' all  writs  and  processes  issuing 
from  a  Supreme  Court  or  a  circuit  court  shall  bear  test,'*  &c.  and 
'shall  be  signed  by  the  clerk,  and  sealed  with  the  seal  of  the  court'' 
The  2d  section  enacts,  "that  the  forms  of  writs,  executions  and  other 
process,  their  style  and  the  forms  and  mode  of  proceeding  in  suits 
in  those  of  common  law,  shall  be,'^  &c.  "and  in  those  of  equity,  and 
in  thosQ  of  admiralty  and  maritime  jurisdiction,  according  to  the 
principles,  rules  and  usages  which  belong  to  courts  of  equity,  and  to 
courts  of  admiralty  respectively,  as  contradistinguished  from  courts  of 
common  law;  except  so  far  as  may  have  been  provided  for  by  the  act 
to  establish  the  judicial  courts  of  the  United  States;  subject,  how- 
ever, to  such  alterations  and  additions  as  the  said  courts  respectively 
sbally  in  their  discretion,  deem  expedient;  or  to  such  regulations  as 
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the  Supreme  Court  of  the  United  States  shall  think  proper,  from 
time  to  time,  by  rule,  to  prescribe  to  any  circuit  or  district  court  con- 
cerning the  same."  The  18th,  24th  and  25th  sections  of  the  judi- 
ciary act,  first  referred  to,  recognises  the  power  of  the  Court  to  issue 
executions  upon  its  judgments  and  decrees. 

Thus  much  has  been  done  by  congress;  and  H  is  apparent  that 
that  department  has  always  considered  that  everything  had  been 
done,  on  its  part,  necessary  to  enable  the  courts  to  perform  all  their 
judicial  duties;  and  fully  to  exercise  all  their  judicial  functions  and 
powers.  Congress  saw  that  the  courts  were  proceeding  in  the  exer- 
cise of  those  powers  without  difficulty  or  impediment,  and  that  no 
further  legislative  action  was  called  for  or  needed.  And  so  have  thn 
courts  thought  In  the  case  of  Weyman  v.  Southard,  10  ^Vheat  1, 
the  Court  considered  itself  possessed  of  full  power  over  the  whole 
proceedings  in  suits  in  equity,  from  their  commencement  to  their 
final  termination  by  satisfaction  of  the  decrees  or  judgments. 

It  has  been  suggested  by  the  defendant's  counsel,  that  congress 
has  omitted  to  provide  for  the  exercise  of  this  branch  of  the  juris- 
diction of  the  Court;  because  it  did  not  intend  that  it  should  be  ex- 
ercised. This  is  impeaching  the  fidelity  of  congress  to  the  constitu- 
tion. But,  fortunately,  the  imputation  is  wholly  unfounded.  It  is 
alleged,  also,  that  congress,  by  the  judiciary  act  of  1789,- has  pro- 
vided  rules  of  proceeding  in*  all,  or  nearly  all  the  ordinary  cases 
which  can  arise  at  common  law,  or  in  admiralty;  but  none  in  such 
cases  as  this.  This  is  as  palpable  an  error  as  could  well  be  com- 
mitted. In  the  case  last  mentioned,  Weyman  v.  Southard, 'which 
was  a  case  at  common  law,  objections  were  made  to  the  process,  and 
to  the  service  and  execution  of  it;  and  it  was  contended  that  the 
proceedings  were  not  authorized  by  any  act  of  congress.  But  the 
Court,  after  remarking  that  the  chancei'y  power  of  the  court  over  all 
the  proceedings  in  suits  in  equity,  from  their  commencement  to 
their  final  termination,  were  Unquestionable,  proceeded  in  these 
words: — ^^  It  would  be  difficult  to  assign  a  reason  for  the  solicitude 
of  congress  to  regulate  all  the  proceedings  of  the  Court,  sitting  as  a 
court  of  equity,  or  of  admiralty,  which  would  not  equally  require 
that  its  proceedings  should  be  regulated  when  sitting  as  a  court  of 
common  law.'*  Thus  we  find,  that  while  the  equity  powers  of  the 
Court  in  these  cases  is  considered  as  having  been  placed  beyona  a 
doubt  by  the  acts  of  congress,  its  parallel  powers,  in  cases  at  com- 
mon law,  have  required  to  be  sustained  by  inferences  and  reasomtig. 
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And  it  was  decided  in  the  last  case  referred  to,  and  in  that  of  the 
United  States  Bank  v.  Halstead,  10  Wheat  54,  that  these  powers 
are  not  legislative  in  their  character.  They  must,  then^  be  siinply 
judicial  in  their  character;  and,  if  i^ecessary,  roust  be  incident  to  the 
judicial  powers  and  function^. 

Let  me  now  inquire  what  has  bden  done  by  the  Court  in  pursu- 
ance of  its  constitutional  and  legal  powers;  In  1791,^  the  Court 
adopted  the  following  general  *order:  viz.,  <<  That  this  Court  consider 
the  practice  of  the  court  of  king's  bench,  and  of  chancery,  in  Eng- 
land, as  affording  outlines  fortlie  practice  of  this  Court;  and  that 
they  will,  from  time  to  time,  make  such  alterations  therein  as  cir- 
cumstances may  render  necessary.'*  1  Cond.  Rep.  8.  In  1796,  the 
following  permanent  general  orders,  or  rules,  were  established,  viz: 
^  U  Ordered  that  when  process  at  common  laW,  or  in  equity,  shall 
issue  against  a  state,  the  same  shall  be  served  upon  the  governpr,  or 
chief  executive  magistrate,  and  the  attorney  general  of  such  state. 
2.  Ordered,  that  process  of  subpcena  issuing  out  of  this  Court  in  any 
suit  in  equity,  shall  be  served  on  the  defendant  sixty  days  before  the 
return  day  of  the  said  process:  And,  farther,  that  if  the  defendant, 
on  such  service  of  the  subpoena,  shall  not  appeal  at  the  return  day 
contained  therein,  ^he  complainant  shall  be  at  liberty  to  proceed  ex 
parte/'  3  Dall.  320;  1  Peters'  Cond.  Rep.  141.  These  several  ge- 
neral orders,  or  rules,  are  still  in  full  force,  and  have  been  practised 
upon  by  the  Court  from  the  time  of  their  adoption.  Can  there  he  a 
doubt  that  they  are  strictly  in  conformity  to  the  constitution,  and  the 
acts  of  congress  referred  to?  In  the  case  of  The  State  of  New  Jer- 
sey V.  The  State  of  New  York,  5  Peters,  m  1831,  the  Court  remark, 
that  ^^  At  a  very  early  period  of  our  judicial  history,  suits  were  insti- 
tuted in  this  Court  against  states,  and  the  questions  concerning  its 
jurisdiction  and  mode  of  proceeding,  were  necessarily  considered.'/ 
7he  Court  then  proceed  to  review  a  number  of  the  preceding  cases 
which  had  been  before  it,  in  which  a  state  was  a  party.  ^<So  eaft*Iy 
as  Au^st,  1792,  (says  the  Chief  Justice,  who  delivered  the  opinion 
of  the  Court,)  an  injunction  was  awarded,  at  the;prayer  of  the  state 
of  Georgia;  The  State  of  Georgia  v.  Brailsford,  2  Dall.  402;  to  stay 
a  sum  of  money  recovered  by  Brailsford,  a  British  subject,  which 
was  claimed  by  Georgia,  under  her  acts  of  confiscation."  This  was 
an  exero^se  of  the  original  jurisdiction  of  the  Court,  and  no  doubt  of 
its  propriety  was  ever  conside^ad. 

In  February,  1793,  the  case  of  Oswald  v.  The  State  of  New  York 
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came  on;  2  Dall.  402.  This  was  a  suit  at  common  law.  The  state 
not  appearing,  on  the  return  of  the  process,  proclaihation  was  made; 
and  the  following  order  entered  by  the  Court:  ^^  Unless  the  state 
appear  by  the  first  day  of  the  next  term,  or  show  cause  to  the  con- 
trary, judgment  will  be  entered  by  default  against  the  said  state." 
At  the  same  term,  a  like  order  was  made  in  the  case  of  Chisholm's 
Executors  v.  The  State  of  Georgia;  and  at  the  next  term,  1794,  judg- 
ment was  rendered  in  favour  of  the  plaintiffs,  and  a  writ  of  inquiry 
awarded.  Grayson  v.  The  State  of  Virginia,  1796,  3  Dall.  320;  1 
Peiers'  Condensed  Rep.  141.  This  was  a  bill  in  equity;  and  it  was 
in  this  case  that  the  Court  adopted  the  two  last  general  orders  before- 
mentioned.  'In  Huger  v.  The  State  of  South  Carolina,  the  service 
of  the'subpcena  having  been  proved,  the  Court  determined  that  the 
complainant  was  at  liberty  to  proceed,  ex  parte.  He  accordingly 
moved  for,  and  obtained  commissions  to  take  thci  exan^inatlon  of 
witnesses  in  several  of  the  stales.  3  Dall.  371;  1  Peters*  Cond. 
Rep.  156.  The  Court  also  noticed  the  cases  of  Fowler  et  al.  v.  Lind- 
say et  al.;  and  Fowler  v.  Miller,  3  Dall.  411;  1  Peters'  Cond.  Rep. 
189;  and  the  case  of  The  State  of  New  York  v.  The  State  of  Con- 
necticut;  4  Dall.  1 ;  1  Peters'  Cond.  Rep.  203.  "  It  has  then,"  pro- 
ceeds Chief  Justice  Marshall,  "  been  settled  by  our  predecessors,  on 
great  deliberation,  that  this  Court  may  exercise  its  origvnal  jurisdic- 
tion in  suits  against  a  state,  under  the  authority  conferred  by  the  con- 
stitution and  existing  acts  of  congress.  The  rule  respecting  process, 
the  persons  on  whom  it  is  to.  be  served,  and  the  time  of  service  are 
fixed.  The  course  of  the  Court,  on  the  failure  of  the  state  to  appear, 
after  due  service,  has  been  also  prescribed."  And,'accordinglyj  the 
Court  did  proceed,  and  made  the  order,  the  first  part  of  which  has 
already  been  read;  and  which  order  thus  concludes :  "And  it  islFur- 
ther  ordered,  that,  unless  the  defendant,  being  served  with  a  copy  of 
this  decree  sixty  days  before  the  next  ensuing  August  term  of  this 
Court,  shall  appear  on  the  second  day  of  the  next  January  term 
thereof,  and  answer  the  bill  of  tlie  complainant,  this  Court  will  pro^ 
ceed  to  hear  the  cause  on  the  part  of  the  complainant,  and  to  decree 
on  the  matter  of  the  said  bill."  But,  before  the  cause  came  to  a' final 
decree,  the  state  of  New  York  compromised  the  controversy  with 
the  state  of  New  Jersey,  to  the  satisfaction  of  the  latter  state.  The 
case  now  before  the  Court  is  the  same,  in  character,  and  in  all  the 
principles  involved  in  it,  as  that  of  New  Jersey  and  New  York. 
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Why  should  not  the  Court  proceed  in  this  case,  as  they  decided  to 
proceed  in  that;  and  in  conformity  to  its  subsisting  rules  and  orders? 

With  permission  of  the  Courts  I  Will  now  proceed  to  consider  the 
last  objection,  which  has  been  raised  by.  Massachusetts  to  the  juris- 
diction of  this  Court;  and  upon  which  she  appears  mainly  to  rely^ 
for  producing  an  effect  upon  the  minds  of  the  Court  That  objec- 
tion is,  that  should  the  Court  make  a  final  decree  in  the  cause,  it  will 
haye  no  power  to  carry  it  into  effect. 

Whea  the  blear  and  explicit  provisions  of  the  constitution  are  con- 
sidered, and  the  several  laws  Subsequently  passed  by  congress^  for 
the  purpoiie  of  aiding  in  the  fulil7ment  of  those  provisions,  I  cannot 
conceive  how  any  doubt  can  exist  of  the  power  of  this  Court  to 
carry  into  effect  any  decree,  which  by  those«  jH^visions,  it  may  be 
•  authorized  and  bound  to  make.  And,  if  the  constitution  stood  alone, 
I  should  still  entertain  the  same  opinion.  It  is  a  universal' axiom,  that 
the  grant  of  a  principal  power,  ipso  facto,  includes  in  it  all  the  minor, 
subsidiary  powers,  necessary  for  the  exercise  of  the  main  power,  as 
incident  to  it  What  a  construction  would  it  be  to"  put  upon  the 
constitution,  to  say  that  the  people,  by  that  instrument,  had  ordain- 
ed and  established  a  tribunal  to  take  cognizance  of,  aiid  determine 
certain  enumerated  controversies,  over  which,  for  that  purpose,  they, 
had  given  to  it  full  and  express  jurisdiction;  but  that  the  tribunal  so 
establishedx  could  not  perform  its  duty,  for  want  of  power  to  cause 
its  decisions  to  be  carried  into  efi^ct?  What  would  the  peojde  have 
a  right  to  say  to  a  tribunal  which  should  render  to  them  such  an  ac- 
count of  its  services;  or,  rather,  such  an  excuse  for  the  neglect  of 
its  duty? 

But  is  it  not  important  here  to  inquire,  whether,  in  consider- 
ing the  present  question  of  jurisdiction  of  this  Court  to  hear,  try, 
and  make  a  final  decree  in  this  cause,  it  can  be  at  all  necessary  or; 
useful  to  inquire  what  further  powers  the  Court  may,  or  may  not, 
exercise  upon  any  future,  distinct  application,  which  may  or  may  not 
be  hereafter  made  to  the  Court;  and  upon  which  new  and  distinct 
application,  should  any  such  be  made,  Uie  Court  will  then  decide  as 
it  shall  deem  right  If,  by  the  constitution  and  existing  laws,  the 
Court  have  jurisdiction  over  this  cause,  to  hear,  try,  and  decide  it;  is 
it  not  bound,  to  exercise  that  jurisdiction,  when  appealed  to:  and 
ought  the  Court  to  decline  exercising  this  unquestioned  jurisdiction, 
from  an  apprehension  that  possibly  it  may,  hereafter,  be  asked  to  do 
something  more,  which,  possibly,  it  may  not  have  it  in  its  power  to 
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do  ?  In  the  case  of  New  Jersey  and  New  York,  the  Court  8aid| 
that,  ^Mn^smuch  as  no  final  decree  has, been  pronounced,  or  judg-* 
Die  nt  rendered  in  any' suit  heretofore  instituted  in  this  Court  against 
9l  state;  the  question  of  proceeding  to  a.final  decree,  will  be  consi- 
dered as  not  conclusively"  settled,  until  the  cause  shall  come  on  to  be 
heard  In  chief."  Thus  the.  Court  determined  to  hear  the  cau^e  in 
ehief,  witiibut  anticipating  what  its  final  decree  might  be;  much 
less^  what,  if  any  thing,  might  remain  to  be  done,  after  the  decree. 
And  thie  Court  did  thi^n  decree,  •''  that  the  complainant  be  at  liberty 
to  proceed,  ex  parte;"  and  further  decreed,  that,  ^^  unless  the  defend- 
ant state^appeared,  the  Court  would  proceed  to  hear  the  Caus^  On  the 
part  of  the  complainant,  and  to  decree  on  the  matter  of  the  said  bilL'^ 
There  are  many  c^ses  in  which  decrees  in  chancery  cannot  be  fully,^ 
if  at  all,  executed;  but  that  has  nevef  been  considered  a  reason  why 
the  Court  should  not  pronounce  the  decrees  w^ich  it  has  the  power 
to  pronounce.  * 

But,.!  shall  not  dwell  longer  upon  these  questions;  because  there 
is  another  position  which,  if  sound,  I  think  entirely*  obviates  the 
objection  of  the  want  of  power  in  ih6  Court  beyond  the  power  of 
making  a  final  decree  in  the  cause. 

That  position  i^,  that  the  pronouncing  of  a  final  decree  in  the 
cause  will  cor^lete  the  exercise  of  all  the  jurisdiction  which  the 
cause  can  require;  and  will  be  a  finaI,,t:onclusive  and  permanent  ter- 
mination of  the  controversy.  This  position,  upon  much  reflection, 
^l  believe  tp  be  sound;  or  I  certainly  should  nutrenture  to  advance 
it  before  this  honourable  Court;  asl  do,  entirely  upon  my  own  re- 
sponsibility, as  to  its  soundness  or  unsoundness. 

A  final  decree  in  this  cause  will  have  no  resemblance  to  a  judg- 
ment of  Court  for  a  sum  of  money  to  be  collected  on.  execution;  nor 
to  a  judgment  in  ejectment  to  be  followed  by  an  ei^ecution  for  pos- 
session. No  process  would  necessarily  follow  a  final  decree  in  this 
cause.  We  ask  no  damages  of  Massachusetts;  no  delivery  of  pos- 
session; no  process  to  compel  h?r  to  do  or  undo  any  thing.  All  we 
ask  is  a  decree,  ascertaining  and  settling  the  boundary  line  between 
the  two  states. 

Mr.  Justice  Thompson  asked  Mr.  Hazard  if  the  bill  did  not  con- 
tain a  further  prayer;  a  prayer  that  Rhode  Island  might  be  restored 
to  her  rights  of  jurisdiction  and  sovereignty  over  the  territory  in 
question;  and  quieted  in  her  enjoyment  of  them  ?   And,  that  part  of 
Vol.  XII.— 4  U 
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the  bill  being  read,  it  appeared  that  it  did  contain  such  a  prayer,  in 
addition  to  the  prayer  that  the  boundary  line  between  the  two  states 
might  be  ascertained  and  established. 

Mr.  Hazard  said  that  the  latter  part  of  the  prayer  of  the  bill  had 
escaped  him  y  but  it  did  not  vitiate  the  bilL  The  Court  would  have 
it  in*its  power  to  grant  so  much  of  the  prayer  as  they  might  think 
ri^t  All  Rhode  Island  asked  for  was  a  decree  ascertaining  and  es- 
tablishing the  true^  boundary  line  between  her  and  Massachusetts. 
When  that  is  settled  by  a  decree,  the  rights  of  jurisdiction  and  sove- 
reignty will  necessarily  follow:  the  decree  will  execute. itself;  and 
this  controversy  can  no  longer  exist  When  the  boundary  line  is 
settled,  it  will  he  the  same  as  all  other  established  boundary  lines; 
and  the  relative  situation  of  Rhode  Island  and  Massachusetts  will  be 
the  same  as  that  of  all  other  adjoining  states. 

And  why  should  not  Rhode  Island  be  placed  upon  the  same  footing, 
in  this  respect,  with  her  sister  states?  Why  should  her  jurisdictional 
boundary  line  be  left  in  dispute,  and  she  exposed  to  encroachments;* 
when  all  other  controversies  of  this  kind  have  been  lastingly  settled? 

Am  i  not  sustained,  in  .the  position  I  have  here  taken,  by  the 
opinions  and  acts  of  the  learned  men  whoiramed  the  articles  of  con- 
federation? They  enacted  that  the  decrees  of  the  court  of  appeals, 
in  the.  cases  over  which  jurisdiction  was  givep  to  it,  should  be  final 
and  conclusive.  And  it  was  their  opinion  that  nothing  more  than  a 
final  deci^ee  would  be  necessary;  and,  therefore,  they  provided  for  no 
further  prdceediogs.  And,  what, ought  to  be  conclusive  is  the  fact, 
that  although  a  number  of  decrees  in  such  cases  were  made  by  the 
court  of  appeals;  no  difficulty  was  ever  experienced,  and  no  further 
process  ^as  ever  found  to  be  necessary. 

It  is  true,  that  after  the  line  is  settled,  Massachusetts'may  do  odier 
wrongs  to  Rhode  Island  for  which  other  remedies  may  be  necessary; 
and  so  she  may  to'apy  other  state:  but  this  controversy  about  the 
line  will  be  at  an  end.  Siiould  Massachusetts  hereafter  encroach 
upcMi  Rhode  Island,  that  will  be  a  new  aggressfon;  the  sailie  as  if  she' 
Shbuld  encroach  upon  any  other  state,  near  or  distant;  the  same  as 
if  she  should  encroach  upon  the  state  of  New  York,  or  Connecticut, 
or  New  Hamnshire;  or,  again,  upon  Rhode  Islands  x>n  her  eastern 
boundary:  with  all  of  which  states  Massachusetts  has  ha<?  contro- 
versies about  her  boundaries,  and  has  always  been  found  the  ag- 
gressor.   But  when  those  boundaries  were  ascertained  by  the  corn- 
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petent  tribunals,  all  difiBculties  were  at  an  end.  When  Rhode  Island, 
upon  the  decision,  of  the  king  in  council,  received  uncler  her  juris-^ 
diction,  her  county  of  Bristol,  and  her  towns  of  Tiverton  and  Little 
Compton,  over  which  Massachusetts  had  long  exercised  jurisdiction, 
'she  met  with  no  obstructions  from  that  state.  Neither  did  New 
Hampshire,  whose  controversy  with  Massachusetts*,  was  decided  by 
tbie  same' tribunal.  Still  the  Court  are  told  by  Massachusetts  t,hat 
they  canndt  carry  their  decree  into  effect  Allow  me  to  ask,  sir,  in 
what  possible'  way  Massachusetts  can  have  it  in  her  power  to  defeat 
or  evade  the  effect  of  that  decree?  The  decree  itself,  the  moment  it 
is  pronounced,  will  establish  a  new  state  of  things  between  |Massa- 
chusetts  and  Rhode  Island.  And  what  6re  the  means  that  Massa- 
chusetts can  resort  to,  to  prevent  that  decree  from  taking  fuir  effect 
by  its  own  force  and  operation?  I  should  be  glad  to  hear  the  attor- 
ney general  of  Massachusetts  inform  the  Court  what  it  is  that  tbat 
important  state  is  going  to  do  tb  set  the  decree  of  this  Court  at  de- 
fiance, and  render  it  a  nullity  ?  Massachusetts  is  not  going  to  erect,  a 
line  of  batteriei^  along  this  strip  of  land;  nor  to  station  a  military 
force  there  to  take  hostile  possession  of  it  If  she  should,  it  would 
be  invasion;  an  ample  remedy  for  which  is  provided  in  the  4th  arti- 
cle 4th  section  of  the  constitution.  And  Rhode  Island  would  be 
under  no  necessity  to  apply  to  this  Court  for  an  injunction  in  such  a 
case.  And  this  again  shows  the  meaning  and  propriety  of  the  ex- 
pression ^*  civil  controversies,^'  used  by  congress;  and,  no  doubt, 
meant  by  the  constitution.  I  ask  again,  then,  what  can  Massa- 
chusetts do  to  prevent  a  decree  of  this  Court  taking  full  effect  by  its 
own  force  and  operation?  She  can  do  nothing.  She  can  only  say 
that  she  will  retain- jurisdiction  over  this  district,  the  decree  notwith- 
standing. But  let  us  examine  what  she  can  make  this  amount  to. 
Massachusetts,  as  a  state,  is  not  the  proprietor  of  this  strip  of  land. 
If  she  own  any  land  there  she  will,  of  course,  still  own  and  retain  it; 
and  her  right  and  title  will  be  held  as  sacred  as  those  of  any  other 
own'*.r8  of  the  soil.  There  is  no  shire  town  within  this  district;  and 
of  course,  probably,  no  public  buildings  belonging  to  the  state.  If 
there  are,  they  will  still  be  her  property,  though  not  appropriated  to 
the  same  uses.  There  will  be  nothing,  therefore,  which  Massachu- 
setts can  retain  the  possession  of,  which  she  will  be  required  to  re- 
linquish. Jurisdiction  over  the  district  it  will  be  out  of  her  power 
to  exercise,  for  she  will  not  have  it;  that  (in  her)  will  be  extinguished 
by  the  decree,  ipso  fecto.     What  jurisdiction,  after  the  decree,  can 
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she  exercise  ?  She  cannot  nun^ber  the  inhabitants  of  this  district  as 
part  of  her  population^  or  of  her  militia;  for  they  will  not  be  so  any 
more  than  the  inhal;>itants  of  the  county  of  Providence.  And,  no 
more  c^n  she  tax  them,  or  their  lands,  or  other  property ;  for  they 
will  not  be  subject  to  her. laws.  Her  tax-gatherers  ca^# collect  no 
taxes;  her  ministerial  ofiBcers  execute  no  process  within  that  district, 
for  it  will  be  out  of  the  jurisdiction  of  their  state.  And,  should  they 
attempt  to  do  so,  they  will  carry  no  Massachusetts  authority  with 
them  over  the  boupdary  line  established  by  the.  decree  of  this  Court 
They  will  be  trespassers;  and  aubject  themselves  to  the  penalties 
provided  for  the  punishment  of  trespassers.  With  as  much  right 
might  Massachusetts  send  her  o£5cers  into  any  other  part  of  the  state 
as  ibis;  but  the  civil  authorities  of  Rhode  Island  would  have  no  dif- 
ficulty in  dealing  with  such  offenders.  They  would  be  violators  of 
the  laws  of  the  land;  not  only  of  the  laws  of  Rhode  Island,  but  of 
the  constitution  of  the  United  States,  and  of  the  acts  of  congress, 
undfer  the  authoritv  of  which  the  decree  of  this  Court  would  have 
been  made.  They  could  not  escape  conviction  and  punishment 
And  any  countenance'  Massachusetts  might  give  to  them  would  but 
aggravate  the  offence  and  the  punishment  No  aid  from  this  Co'irt 
would  be  needed.  Ttie  existing  laws  would  furnish  a  perfect  remedy 
for  th0  wrongs  attempted  to  be  done. 

Those  Massachusetts'  officers,  sheriff,  tax-gatherers,  or  whatever 
they  might  be,  would  have  no  authority  to  demand  aid  froni  the 
people  of  the  adjoining  county  in  Massachusetts.  Nor  is  it  proba- 
ble that  any  of  those  people,  (not  being  bound  to  obey  such  demand,) 
would  have  any  concern  in  violating  the  rights  of  another  state,  es- 
tablished by  a  decree  of  the  Supreme  Couit  of  the  Union.  But 
should  those  officers,  on  any  occasion,  carry  with  them  a  sufficient 
body  of  men  from  Massachusetts,  to  enable  them,  for  the  time,  to 
seize  upon  the  property  or  persons  of  any  of  the  inhabitants  of  the 
state  of  Rhode  Island;  (of  which  this  district  would  then  be  a  part;) 
and  to  esdipe  into  Massachusetts  before  they  could  be  arrested,  they 
would  all  alike  be  criminals,  and  punishable  as  such.  And,  by  the 
fourth  article,  second  section  of  the  constitution  of  the  United  States, 
and  that  of  congress  passed  in  conformity  thereto,  the  executive  au- 
thority of  the  state  of  Massachusetts,  on  demand  made  by.  the  exe- 
cutive authority  of  the  state  of  Rhode  Island,  would  be  bound  and 
compelled  to  deliver  up  those  criminals  to  be  removed  for  trial  to 
the  state  having  jurisdiction  of  the  crime.    And  here  again,  Rhode 
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Island  would  have  a  perfect  remedy  without  the  interposition  of  (his 
Court  Nor  would  Massachusetts  have  it  in  her  power,  elTectually,  to 
obstruct  the  magistrates  and  civil  officers  of  Rhode  Island  in  the 
execution  of  their  official  functions.  Those  magistrates  and  officers, 
in  the  performance  of  their  lawful  duties,  within  the  jurisdiction,  and 
under  the  authority,  of  their  own  state,  would  have  nothing  to  ap- 
prehend from  any  quarter.  Should  any  of  them  be  lawlessly  seized, 
and  carried  within  the  jurisdiction  of  Massachusetts,  still  they  would 
have  nothing  to  apprehend.  The  decree  of  this  Court,  the  laws  of 
the  state  in  which  they  acted,  and  the  constitution  and  laws  of  the 
United  States,  would  sustain  and  save  them  harmless.  These  autho- 
rities, the  res|>ectable  judicial  tribunals  of  Massachusetts,  would  not 
set  at  defiance;  and  if  they  should,  their  judgments  and  proceed- 
ings would  speedily  be  revised  and  corrected  here. 

Thus,  we  find  that  it  would  be  wholly  out  of  the  pow^r  of  Mas- 
tachusetts,  to  prevent  a  final  decree  of  this  Court  from  taking  full 
efiect,  by  its  own  force  and  operation. 

I  could  not  help  feeling  great  surprise,  when  I  heard  the  attorney 
general  of  Massachusetts  so  solemnly  and  portentously  warning  this 
Court  of  consequences,  and  expii^ssing  his  anxious  hopes,  that  if  it 
should  decide  against  Massachusetts,  it  will,  for  the  honour  of  the 
Court,  ^nd  for  the  honour  of  the  country,  be  sure  to  find  some  way 
to  execute  its  decree.  What!  Does  Massachusetts  threaten^  Is 
Massachusetts  ready  to  become  a  nullifying  state?  and  to  set  up 
her  t>wn  will,  in  defiance  of  the  decrees  of  this  Court>  and  of  the 
constitution  itself?  This  Court  will  not  make  a  decree  against  MaSf- 
sachusetts,  unless  it  shall  be  satisfied  that  the  constitution  authorizes 
it,  and  that  equity/  requires  it.  And  for  Massachusetts  to  expect  to 
prevent  the 'Court  from  making  such  a  decree  as  it  may  deem  consti- 
tutional and  equitable,  by  telling  the  Court  how  formidable  she  is, 
and  how  contumacious  and  lawless  she  means  to  be  in  her  defiance 
of  its  decrees;  this,  it  appears  to  me,  is  almost  as  deficient  in  po- 
licy, as  it  is  in  modesty.  But  let  Massachusetts  take  her  own 
course,  and  whatever  that  may  be,  it  wilF  excite  no  apprehension  in 
Rhode  Island;  although  she  may  grieve  that  so  noble  a  state  should 
conduct  in  such  a  manner  as  to  tarnish  her  high  and  well  merited 
renown.  If,  sir,  the  principles  and  positions  I  have  endeavoured  to 
establish  are  sound,  and  have  been  established,  I  must  think  that 
they  reach  and  dispose  of  all  the  material  objections  which  the  coun- 
sel of  Massachusetts  has  raised  against  the  jurisdiction  of  this  Court 
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There  were  a  ^reat  numbel*  of  other  objections^  or  suggettiona  and 
atatements  made  by  the  counsel,  some  of  which  I  will  how  juM  ad* 
vert  to;  although  I  do  not  consider  theni  as  having  any  bearing  upon 
tbe  qtiestion  befok^e  the  Court.  It  is  alleged  that  the  five  thousand  in- 
habitants of  the  district  in  (question,.  (I  know  not  how  many  there 
are,)  Jiave  a  right  to  be  parties  to  this  suit,  and  are  not  If  this  was 
SO;  it  would  be  no  objection  to  the  jurisdiction  Of  the  Court  The 
Court  would  take  care  that  they  were  made  parties  before  it  pro- 
ceeded further.  But  all  the  proper  parties  are  here  in  Court  This 
controversy  is  about  state  jurisdiction,  no^  titles  to  soil  and  freehold. 
I  suspect^  however,  that  if  those  inhabitants  were  consulted,  they 
would  not  eobseht  to  be  made  defendants;,  but  would  rather  join 
with  the  complainant  state^  They  are  taxed  hard  in  Massachusetts, 
and  would  have  no  state  taxes  to  pay  in  Rhode  Island.  And,  at  one 
time,  a  very  large  number  of  the  respectable  inhabitants  of  that  dis- 
trict^ petitioned  the  legislature  of  the  state  of  Rhode  Island  to  be 
received  into  that  jurisdiction,  to  which  they  claimed  rightfully  to 
belong. 

It  is  objected,  also,  1.  That  the  bill  contains  matter  in  bar  to 
itself.  2.  That  the  bill  adniits -that  Rhode  Island  was  never  in 
possession,  and  thai  the  suit  is  barred  by  prescription.  3«  That  the 
eontit>ver8y  has  been  settled.  These  niight  be  proper  matters  for 
discussion  and  proof  (they  are  not  proved  yet,  and  cannot  be,  for  not 
one  of  them  is  true,)  upon  the  trial  of  the  cause;  but,  evidently,  have 
nothing  to  do  with  the  question  of  jurisdiction.  Because  it  appeared 
that  the  Massachusetts  charter  of  1628,  upon  a  scire  facias  from  the 
€Outt  of  king's  bench,  was  revoked  and  annulled  in  16S5;  and  that 
she  did  not  get  a  new  charter  until  1691 ;  her  counsel  has  stated  that 
Rhode  Island,  while  a  colony,  abandoned  and  surrendered  up  her 
charter.  This  is  a  mistake.  Connecticut  and  Rhode  Island  never 
did  surrender  their  charters;  altliough  they  were  demanded,  and 
great  efforts  made  to  obtai;i  possession  of  them.  The  Connecticut 
charter  was  hidden  in  the  hollow  of  the  venerable  old  oak  tree  at 
Hartford;  and  that  of  Rhode  Island  was  also  preserved  secure  from 
its  enemies,  and  is  now  in  her  secretary's  office  at  Providence.  .  The 
CQunsel  (in  Sport,  I  suppose,)  has  indulged  his.  fancy  in  describing 
Rhode  Island  as  she  would  have  been  bad  the  claims  upon  her  ter» 
ritory,  set  up  by  Plymouth  on  the  east,  and  Connecticut  on  the  west, 
been  successful.  Very  true;  and  Rhode  Island  would  have  been 
iftrip{>ed  indeed ;  especiiilly  with  Massachusetts  helping  herself  to 
•five  miles  more  of  her  territory  on  the  porth,  which  I  suppose  the 
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attorney  geneFal  of  Mas^ac^uaetts  thinks  was  quite  v^nial^  while 
Uhode  Island's  territory  was  looked  upon  as  free  plunder.  But 
Aoae  claims  upon  the  ierritoipy  of  Rhode  Island,  on  the  east  and 
west,  were  found  and  decided  to  be  unjust  And  jt  was  Maasach^u- 
setts  herself,  not  Plymoulh^  lArl^ch  )i;ftd  got  p^s^ession  bt  Ui«  eoynty 
and  towns  within  the  limits  of  Rheide  ^slandy  ^*  b^foremeBtioned^ 
and  from  which,  aftei)  a  faint  strbggte,  6>e  was  cOm})elledti>  retreat 
There  is  no  probability,  tl)at  a  ffnall  btate  will  make  unreAsonable 
claims,  much  less  encroachments  upouylarge  ones. 

The  counsel  of  Massachusetts  have  asked  the  Court  to  ednflidto 
the  xbaracter  of  the.  original  colonial  charters,  and  nave  read,  pas- 
sages from^ Bancroft's  History,  to  show  how  loose  and  defective  thope 
charters  were,  and  how  difficult  i'(  Would  now  be  to  decide  eontro- 
Tersies  lowing  out  of  them.  That  a  casewUI  be  a.difficult  one  to 
settle,  is  nbt  i  veiy  good  rea$on  torofTerfor  a  court'cr  not  taking  ciog«> 
aizance  of  it  But  id  the  {^resent  case,  no  difficiilty  whatevel*  eati 
anise  from  such  n  source,  The.  charters  both  of  Rhode^Island  and 
Massachusetts  are  dear  and  intelligible  in  tliit»  ^partieukr.  -Rhode 
Island  by  her  charter,' is  boonde;^' north  by  tiie  s0uth  >i'ne  of  M%0s^ 
chusettsi  and'that  line,  by  the  Massachxisettii  charter,  was  to  be  thne 
ihiles- south  of  the  itaost' southerl^p  part  of  Charles  river;  the  sole 
question*  therefore,  to  be  sett^ed^  ia  a  question  of  construction  of  Aat 
pa)l  of  the  Massachusetts  charter.  One  set  of  the  Massaclipseti^ 
comiiiissioners  appointed  to.^^ttle  this  line  with  Abode  Island,  re* 
i^rted  correctly  to  iheir  legislature  the, construction  which  each  stUte 
relied  upon.  The  Rhode  Island  coiiiltruction  was,  that  Uie  most 
southern  paxt  of  Charles  .fiver  pi^pep — Charles  river  itself,  that  is^ 
what  was  known  by  the  name  of  ^^  Charles  riTer,"  was^e  poini 
from  which  \o  measure  off  the  three  mjles.  Oo  the  ptheriiaDd,  Mas*' 
sachusetts  insisted  that  the  most  aoutneriy  source  or  spring  head  of 
any  run  of  water,  running  northerly  and  finding  its  wivv  into.  C^harlea 
river,  was  to  be  takenip  the  most  southerly  part  of  «Gbaries  pwtf 
And  accordingly  they  found  a  brook,  called  Milt  Brook,  whidi 
run  from  the  south  anto  Charles  river,  'this  t^ey  traced  up  to  a 
pond,  called  <<  Whiting's  Pond>"  out  of  wl^ioh  the  brook  run;  dieii 
going. to  the  south  end  of  the  pond,  they  found  at^other  brook,  ^caDed 
Jack^s  Pasture  Brook,  which  they  traced  up  south  to  its  spiking  head, 
and  this  they  called  the  ihost  southerly  part  ot  Charles  riv6r«  Surely 
there  can  be  no  difficulty  in  deciding  by  the  charters,  which  of  these 
eobstructioml  isihe  correct  one.    These  are  the  merits  of  the  case, 
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and  I  am. sensible  that  they  have  no  bearing  upon  the  question  of  ju* 
risdiction  before  the  Court.     But  the  counsel  of  Massachusetts  have 
repeatedly  introduced  the  merits;  and  I  presume  it  is  not  iiU|;roper 
for  me  to  fellow  him  so  far  as  to  state  them  correctly. 

Precisely  the'  same  question  was  decided  more  than  an  hundred 
years  ago,  in  the  controversy  between  Massachusetts  and  NewHamp- 
fihire»  The  northern  boundary  of  Massachusetts  is  defined  and  lim- 
ited in  her  charter,  in  the  same  terms  as  her  southern  boundary.  She 
was  to  have  three  mites  north  of  the  most  northerly  part  of  the  Mer- 
rimack river.  Upon  this  jhe  set  up  the  same  claim  upon  New  Hamp- 
shire,  as  she  now  does  upon  Rhode  Island;  and  by  her  construc- 
tion, she  would  have  taken  the  whole  of  New  Hampshire,  and  the 
greater  part  of  the  province  (now  state)  of  Maine.  But  her  preten- 
sions were  4pcidcd  to  be  wholly  unfounded  and  unjustifiable;  and 
she  was  compelled  to  draw  herself  within  her  charter  limits.  And 
why  has  she  not  respected  that  decision,  and  contented  herself  with 
the  same  limits  on  the  south  as  on  the  north  ? 

Massachusetts,  also,  had  precisely  the  same  controversy  with  the 
state  of  Connecticut,  about  the  westerly  part  of  this  same  line;  that 
State  and  Rhode  Island,  by  their  charters  (granted  about  the  same 
time,  1662-:d}  being  both  bounded  northerly  upon  the  same  straight 
line,  to  be  drawn  due  east  and  west  throughout  But  Connecticut 
would  not  submit  to  tlie  encroachments  of  Massachusetts.  And,  al- 
though she  had  entered  into  a  written  agreement  with  her,  establish- 
ing the  line  as  it  then  was;  and  that  agreement  had  been  formally 
ratified  and  confirmed  by  the  legislatures  of  both  states,  (which  was 
never  the  case  with^us;)  yet  Connecticut  proved,  that  misrepresen- 
tations and  impositions  had  been  practised  upon  her  commissioners 
and  government,  in  the  running  of  that  line;  and  she  brought  Mas- 
sachusetts to  a  sense  of  justice,  and  obtained  from  her  a  large  part, 
aiid  not  the  whole  of  the  territory  which  the  latter  had  wrongfully 
taken  within  her  limits.  And  now,  whenever  you  look  upon  any 
map  including  the  three  states,  or  ttiat  part  of  them,  you  see  the  Con- 
necticut northern  line  is  miles  in  advance  of  that  of  Rhode  Island, 
which  ought  to  be  a  continuation  of  it;  and  the  government  of  Mas- 
sachusetts has  not  caused,  and  cannot  cause  any  survey  or  map  of 
that  fine  state  to  be  taken  or  published;  without  recording  anew  and 
emblazoning  her  unjust  encroachments  Upon  Rhode  Island. 

A  singulaar  appeal  was  made  to  your  honours,  in  the  gentie  tones  of 
persuasion  by  the  counsel  of  Massachusetts.    They  remind  the  Court 
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that  courts  of  equity  do  not  countenance'family  quarrels,  in  which  the 
honour  and  feelings  of  families  may  be  exposed  to  injury.  Very  well. 
And  here  is  the  important  state  of  Massachusetts,  surrounded  by  six 
other  states,  all  of  which  show  her  great  respect  and  deference,  and 
manifest  a  desire  to  continue  in  strict  harmony  with  her.  But  Mas- 
sachusetts is  not  satisfied  with  this.  She  encroaches,  and  encroaches 
upon  her  neighbours  until  their  patience  is  exhausted;  and  after  long 
forbearance  they  are  compelled,  one  after  another,  to  complain  of  her 
aggressions  and  seek  redress.  And  thus  called  upon,  here  comes  Mas- 
sachusetts quite  undisturbed,  and  to  smooth  matters  over,  talks  about' 
family  disputes,  iand  family  honour,  and  the  relations  between  neigh- 
bouring sister  states,  which  make  it  improper  to  listen  to  their  tri- 
fling complaints  against  each  other;  and  so  she  advised  that  the  com- 
plainants be  reprimanded  and  sent  home.  But  this  did  not  answer 
before  the  old  tribunal  of  the  king  in  council,  nor  before  the  Ameri- 
can court  of  appeals.  Rhode  Island,  the  last  of  the  injured  states, 
whose  grievances  alone  remain  unredressed,  entertains  a  high'  re- 
spect for  her  elder  sister,  Massachusetts.  But  I  take  it  upon  myself, 
to  assure  this  honourable  Court,  should  it  think  itself  bound  in 
justice  to  make  a  decree  in  her  favour,  she  will  not  be  offended  nor 
complain  of  it;  although  the  decree  must  be  against  that  respected 
elder  sister. 

Allow  me  to  conclude  my  remarks  more  seriously,  and  with 
matter  more  important  The  counsel  of  Massachusetts  have  talked 
much  of  the  proper  division  of  powers  between  the  three  great  de- 
partments of  government;  the  legislative,  executive,  and  judicial. 
And  they  insist  that  the  judicial  is  not  the  proper  department  to 
havfe  cognizance  of  these  controversies  Pray,  have  you  heard 
them  point  out  which  of  the  other  departments  is  the  proper  and 
appropriate  one;  or  what  other  tribunal  there  is  to  exercise  this  ju- 
risdiction? The  idea  of  investing  the  executive  with  jurisdiction 
over  controversies  of  any  kind,  whether  political  or  civil,  between 
states  or  individuals,  has  never  entered  into  the  head  of  any  man. 
And  is  it  not  evident,  that  jurisdiction  over  such  controversies  can- 
not consistently  be  exercised  by  the  legislative  department  of  any 
well-balanced  government?  And,  when  the  structure  of  the  federal 
and  state  governments,  relatively  to  each  other,  the  partition,  limi- 
tation, and  adjustment  of  their  respective  powers,  is  considered,  the 
incompatibility  of  such  a  legislative  jurisdiction  is  still, more  glaring. 
And,  therefore,  the  constitution  of  the  United  States  has  not  per- 
VoL.  XIL— 4  X 
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m|tted  thQ  exercise  of  any  such  >juri8dictipii  tor  either  tti^  legidati76 
or  executive  depa]tmeDt;.but  ha^,  e^prettly  cdnfemd'it  upoh^  t^ 
judiciary,  whibh  is  £ree  from  alF  the  objectibnn  th^t  Jay.agaiost  the 
other  t\!ro,  Whattheixdoes  Massiichusetts  mean?  D<>e8.she  mi^^ 
that  in  her  controversies  with  any  of  her  iristier  states,  she  is.  not 
amenable  to  justice,  before  any  tribunal  ?-<-And  that  there^Li .  no  re- 
medy for  an  injured  sister  state,  for  any  wrongs  she  may  suffer  at 
her  hands?  That  there  shallbe  no  wrong  without «  remedy^ is -a 
first  principle,  an  axiom  in.  all  free^  governments*  Is  tt^  the  cOua- 
tiy  in  which  thatv  great  fundamental. pripciple  of  ri^t  and  justtceLia 
to  be  first  abandoned? 

Mr.  Justice  Baxbwin  delivered  the  opinion  of  the  Court: 

At  .the  January  term  6f  this  Court,  1832,  the  plaintiff  filed'a  bill  in 
equi.ty,  presenting  a  case  arising  under  the  various  charterft  bo  n.  the 
crown  of- England  to  the  iPlymouth  Company^  in  1631;  tolMaiflia* 
chu8eit»ui  1629;  to.Rhckle  island  in  16$3;  the  tie  w  charter  to  iSAas^ 
sachusetta  id  1691:  together  w!lbr  siindry.  inti^rmediaie  oroc'eedingB  of 
tile  council! of  Plymouth:  the  Result  of  whi^  was  to  vest  in  tbe 
colony  b£  Massachusetts  knd  the  king^all  the  rights  of  propriety. uid 
government  {)reviQusly  grant^^  to  that' company  as  a  political  coqKK 
Fatjon..  The  bi|r  also  set  out  the  re||leal  of  the  original;  charter  of 
Massaiifausetts  on  a  scire  faoiiis  in  the  court  of  chancery  in  Engbnd, 
the  grant  by  t;be  crown  and  acceptance  by  the  colopy  of  a  new 
charter,  subsequent  td  the  ^barter  to  Rhode  Island. 

All  these  acts  are.  specially  and  at  large  set  out  in  theJiill,  but  need 
not  in  this  stage  of  the  cause  be  deferred  to  by  the  Coptt  in  dcftaiL 
Thev  present  the  claim  of  the  plain^^  to  the  territory  iiv<sontroveF^y 
between  the  two  states;  in  virtu)e  of  these  charters,  acdording^to  the 
boundaries  therein  de8<iribed. 

Independently  of  the  claim  tinder  the  diarter.bf  166Sf  the  olain- 
tiff  asserts  a  previous  right  i^  virtue  of  granits  from  Uie^-Indians^  i^d 
4ettleinents\made  under  a  title  thud  acquired:  and 'also  asserts*  that 
under  both  titles,  the  inhabitants  of  Rhode  Island  made  settletiEien,ts 
on  the  lands  immediately  south  of  the.bbundarv  between  thfe  two 
colonies  as^now. asserted;  which  settlement£f  were  so  made  and  con- 
tiaued  from  the  time  of  the  purchase  from  the  Indians,  before;  tin^ 
der  the  charter,  and  afterwards,  though  the  line  was  not  defined  and 
disfi^ted. 

Thebilt  then  proceeds  to  state  the  ea^stenceof  controvcdr^es  ber 
tween  the  two.  colonies,  at  a  very  early  period;  to  settl^  which' corn- 
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minibiieiiBi  were  appointed  hy  each  colony  iii  1709,  and  at  Varibua 
Other  periods  down  to  1809;  and  sets  forth  the  proceedings  of  tfafe 
commissioners  of  {he  colonies  before  the  revolution,  and  the  states 
afterwards,  down  to  1818. 

For  thts  present  purposes  of  this  case,  it  is  necessary  tb  refer  only 
to  one  subject  matter  of  these  proceedings  during  this  whole  period, 
which  is  presented  in  the  bill  in  the^  same  aspect  throughout;  that 
subject  is  the  agreement  of  1709,  and  1718;  and  the  acts  done  pur- 
suant thereto,  which  are  recited  at  large  in  the  bilL  It  then  states 
the  agreement  of  the  commissioners  of  the  two  colonies^  that  a  litie 
should  be  run  and  marked  as  their  boundary,  which  Was  done;  a  sur- 
vey made  and  returned,  together  with  all  the  proceedings  to  the  legis- 
latures of  the  respective  colonies,  accepted  by  Massachusetts^  but  as 
&e  bill  averil,  not  accepted  and  ratified  by  Rhode  Island,  This  is 
the  lio<d  How  clamed  by  Massachusetts;  and  whether  the  chartet 
line  or  that^  is  the  true  line  of  right  and  boundary  between  the  two 
states,  is  the  only  point  in  cbntroversy  in  this  case. 

The  bill  avers  that  this  line  was  agreed- on  in  consequence  of  a  1*6- 
presentation  by  the  Massachusetts'  commissioners  to  those  of  Rhode 
Island,  that  in  1649,  Woodword  and  Saffrey  had  ascertained  ihp  point . 
three  mileib  soutii  of  CMrles  river;  which,  by  the.  charters  of.  both 
colonies,  was  to  fqrm  tbeii*  common  boundary  by  a  line  to  run  east 
and  west  therefrom.  That  Woodword  and  SaSrey  had  set  up  a  stake 
at  that  point  on  Wrenthaim  Plains,  as  the  true  southern  boundary  of 
Massaqhuselts.  That  the  Rhode  Island  commissioners,  confiding  in 
sach  representation,  believing  that  such  point  had  been  truly  ascer- 
tained, and  that  such  stake  was  no  more  than  three  miles  from  Charles 
river,  south;  entered  into  and  made  the  agreement  of  1710-11,  which 
was  executed  by  the  commissionera  on  both  sides. 

In  the  agreement  is  this  clause:  That  the>  stake  set  up  by  Woody 
word  and  Saffrey,  approvied  artists,,  in  1642,  and  since  that  often  re» 
newed,in  lat  41^  55'  N.,  being  three  English  miles  aouth  of  Chartes 
river,  in  its  southernmost  part,  agreeably  to  the  letters  patent  to  Mas- 
sachusetts, be  accounted  and  allowed  as  the  commencement  of  the 
line  between  the  colonies,  and  continued  between  them  as  decy- 
phered  in  the  plan  of  Woodword  and  Satfrey,  on  record  in  the  Ma»> 
aaichusetts  government 

Itis  then  averred  in  the  bill^  that  no  mark  sta&e,  or  monument  then 
existed  (1710-11)  by  which  the  pkce  at  which  Woodword  and  Saf- 
frey were  alleged  to  have  set  up  die  stake  could  be  ascertained;  that 
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none  of  the  parties  to  the  agreement  went  to  such  place;  that  no  8or- 
yey  was  niade,  no  line  run,  or  any  means  takien  to  ascerti^in  where  it 
was;  whether  it  was  three  miles  or  more  from  Charles  river; 
whether  Woodword  and  Saffrey  ever  run  the  line,  or  whether  it  was. 
the  true  boundary  line  between  the  colonies,  according  to  their  re- 
spective charters.  That  Massachusetts  took  wrongful  possession  of 
the  territory  in  question,  in  which  Rhode  Island  never  acquiesced, 
and  to  which  she  never  agreed;  but  continued  to  assert  her  claim 
from  the  time  of  the  agreement,  to  the  filing  of  the  bill,  to  all  the 
territory  embraced  in  her  charter,  and  sovereignty  and  jurisdiction 
within  and  over  it,  as  claimed  in  the  bill.  The  bill  denies  that  anjr 
line  Was  ever  run  by  Woodword  and  Saffrey,  in  1642;  avers  that 
the  agreements  of  1710-11,  which  iidopte4  it,  were  unfair,  inequita- 
ble, executed  under  a  misrepresentation  and  mistake  as  to  material 
facts;  that  the  line  is. not  run  according  to  the  charters  of  the  colo- 
nies; that  it  is  more  than  seven  miles  south  of  the  southernmost 
part  of  Charles  river;  that  the  agreement  was  made  without  the  as- 
sent of  the  king;  that  Massachusetts  has  continued  to  hold  wrongful 
possession  of  the  disputed  territory,  and  prevents  the  exercise  of  the 
rightful  jurisdictioi^  and  sovereignty  of  Rhode  Island  therein.  The 
prayer  of  the  bill  is  to  ascertain  and  establish  the  northern  boundary 
between  the  states,  that  the  rights  of  sovereignty  and  jurisdiction  be 
restored  and  confirmed  to  the  plaintiffs,  and  they  be  quieted  in  tlie  en- 
joyment thereof,  and  their  title;  and  for  other  and  further  relief. 

On  the  service  of  this  bill  on  the  governor  and  attorney  general  of 
Massachusetts,  agreeably  to  a  rule  of  this  Court,  the  legislature  passed 
a  resolution,  authorizing  the  appearance  of  the  state  to  the  suit,  and 
the  employment  of  counsel  by  the  governor,  to  defend  the  rights  of 
the  state.  In  obedience  to  this  resolution  the  governoi^  after  reciting 
it,  appointed  counsel  under  the  seal  of  the  state,  to  appear  ^and  make 
defence;  either  by  objecting  to  the  jurisdiction  of  this  Court,  or  by 
plea,  answer  or  otherwise,  at  his  discretion,  as  he  should  judge  most 
proper. 

Under  this  authority,  an  appearance  was  entered;  and  at  January 
tenn^  a  plea  in  bar  of  the  plaintiff's  bill  was  filed,  in  which  it  was 
averred:  That  in  1642,  a  station  or  monument  was  erected  and  fixed 
at  a  point  believed  to  be  on  the  true  southern  boundary  line  of 
Massachusetts,  and  a  line  continued  therefrom  to  the  Connecticut 
river,  westwardly;  which, station  or  monument  was  well  known, 
notorious,  and  has  ever  since  been  called  Woodword  and  Saffrey 'a 
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station,  on  Wrentham  Plains.  It  then  sets  up  the  agreement  of  1709, 
and  subsequent  proceedings  at  large;  avers  that  the  whole  merits  of 
plaintiff's  case/as  set  forth  in  the  bill,  were  fully  heard,  tried;  and 
determined,  in  the  hearing  and  by  the  judgment  of  the  Rhode  Island 
commissioners;  that  the  agreement  was  fair,  legal,  and  binding  be- 
tween the  parties;  that  it  was  a  valid  and  effectual  settlement  of 
the  matter  in  controversy;  without  cover,  fraud,  or  misrepresenta- 
tion, with  a  full  and  equal  knowledge  of  all  circumstances  by  both 
parties.  That  such  agreement  is  still  in  full  force,  no  way  waived, 
abandoned,  or  relinquished;  and  that  the  defendant  has  held,  possess- 
ed, occupied,  and  enjoyed  the  land,  propriety,  and  jurisdiction,  ac- 
cording to  the  well  known  and  easily  discovered  station  of  Wood- 
word  and  Saffrey,  and  the  line  run  by  them  therefrom,  from  the  date 
of  the  agreement  to  the  present  time,  wihout  hindrance  or  moles- 
tation. 

The  plea  then  sets  forth  the  subsequent  agreement  of  the  two 
colonies,  in  1717  and  1718,  touching  their  boundaries,  and  a  running 
and  marking  thereof  by  their  respective  commissioners,  appointed 
for  the  purpose  of  finally  settling  the  controversy;  who,  in  1718 
agreed  that  the  stake  of  Woodword  and  Saffrey,  should  be  the  point 
from  which  the  dividing  line  should  be  run,  and  be  forever  the 
J)oundary  between  the  two  governments;  notwithstanding  any  for- 
mer controversy  or  claim.  That  this  agreement  was  recorded,  rati- 
fied, and  confirmed  by  the  general  assembly  of  Rhode  Island;  that 
no  Cdse  representation  was  made  to  their  commissioners;  that  the 
agreement  was  concluded  fairly,  in  good  faith,  with  full  and  equal 
knowledge  by  the  respective  parties,  has  never  been  annulled,  re^ 
scinded  or  abandoned,  and  was  in  pursuance  and  completion  of  the 
agreement  of  1709.  The  report  of  the  commissioners  is  then  set 
out,  stating  that  in  1719  they  run  and  marked  a  line  west,  2^  south 
from  the  stake  of  Woodword  and  Saffrey,  at  which  they  met,  as  the 
i)oundary;  which  report  was  approved  by  Rhode  Island  in  the  same 
year.  The  plea  then  makes  the  same  averment  as  to  these  proceed- 
ings of  1717,  1718,  and'1719,  as  it  did  in  relation  to  those  of  1709, 
1710,  and  1711;  pleads  both  agreements  and  unmolested  possession 
by  the  defendant,  from  their  respective  dates  to  the  present  time,  as 
a  bai  to  the  whole  bill,  and  against  any  other  or  further  relief  therein; 
prays  the  judgment  of  the  Court  whether  the  defendant  shall  make 
any  further  answer  to  the  bill,  and  to  be  dismissed. 

Then  the  defendant,  not  waiving,  but  relying  on  his  plea,  by  way 
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of  untfwer  and  m  support  of.  the  plea  aa  a  bar  to  the  billy  ayera  that 
bodia^'eementa  were  a  valid  and  effeetiial  settlemeint  of  the  wfao]e 
matter  of  coatroyertiy  in  the  case,  as  is  insisted  on  in  the  plea. 

To  this  plea  a  replication  was  put  iny  but  afterwards  withdrawn, 
and  nptice  giveil  that  the  cause  Would  be  put  down  foi^  hearing  on 
the.plea:  iie  cause  was  continued  at  the  last  term;  the  plaintiff  gave 
notice  that  he  should  at  this  term  move  to  amend  the  bill;  and  the 
ca^  is  now  before  us  for  consideration,  on  a  motion  by  the  defend- 
aniy  to  duuniss  the  bill  for  want  of  jurisdiction  in  the  cause. 

However  late  this  objectioif  has  been  made,  or  may  he  n^adeiti 
any  cause,  in  an  infeHoi'  or  appellate  cQurt  of  the  United  States,  it 
.vtmstthe  considered  and  decided,  before  any  court  can  move  one  fur- 
ther st^  in  the  cause;  as  any  ixiovement  is  necessarily  theexcjreise 
of  jurisdjietionk  Jurisdiction  is  fbe  pow^r  to  tie^r  and  determine  the 
8abjeet:|natler  in  iqoBtToversy  between  parties  to  a  suit,  to  adjudicate 
or.  exercise  any  judicial  power  over  them';  the  question  is,  whether 
oa  the  ca0$  be£Dre  a  ^oun,  the^  itcti^n  is  Judicial'  or  extra-judicial; 
with,  ot  without  the  autbority  6f  law,  to  render  a  judgment  or  de^ 
eree  upon  the  ^gbts  of  the  lit^gajai  parties^  If  the  law  confers  the 
ppw«k*.(o  Tender  a  judgment  or  decree,  then  the  court  has  jUrisdlc- 
liOp-;  what  shall  be  adjudged  oi*  decreed  between  the  parties,  and* 
with  which  is  the  righl  of  Ihe  case,  Js  judicial  action,  by  hearing  and 
detern^iiiing  it    6  Peters,  709;  4  Russell,-415;  i^  Beters,  SIOS-T. 

A  motioA  to  dismiss  a  eause  pending  in  the  courtsof  the  United 
States,  is  not  analogous  to  a  plea  to  the  jurisdiction^  of  a  court  of 
eommoQ  lawpr  equity  in  England;  there  the  superior  courts  have 
a  genecal  jurisdiction  over  all  persons  within  the  realm,  and  all 
uAises  of  action  between  them.  It  depends  on  the  subject  matter, 
whether  the  jurisdiction  shall  be  exercised  by  a  court  of  law  or 
equity;  but  tiiat  court,  to  which  it  appropriately  belongs,  can  act 
jlidicially  upon  the  party  apd  the  subject  of  the  suit;  unless  it  shall 
be  made  apparent  to  the  court  that  the  judicial  deterniination  of  the 
case  has  been  withdrawn  from  the*. court. of  general  jurisdiction,  to 
an  inferior  and  limited  one.  It  is  a  necessary  presumption  that  the 
court-of  general  jurisdiction  can  act  upon  the  given  cfise,  when  no- 
thing appears  to  the  contrary;  hence  has  arisen  the  rule  that  the 
party  claiming  an  exemption  from  its  process,  must  set  out  the  rea- 
sons by  a  special  plea  in  abatement;  and  show  that  some  inleiibr 
court  of  law  or  equity  has  the  exclusive  cognizance  of  the  case; 
otherwise 'the  superior  court  must  proceed,  in  virtue  of  its  geniaral 
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jiii>i|idiptiOD^  Tbia  rule  pr6v«ilfl.both  at  law  and  in  equity.  rVea.8en« 
d04;  »  yei.  sen.  807;  Mit.  183*  A  motion  to  diamiea,  tberdfore^  ean* 
not  beentertamedy  as  it  does  not  and  cannot  diaoiase  a,  caae  ^t  ^xciep- 
ixom  and  iTa  plea  in  abatement  is  put  in^  it  must  riot  onif  miike  out 
the  txceptioti^  but  point  to  the  particular  <caurt  to  which  the  case 
belongs, '  A  plaintiff  in  law  or  equHy,  is  not  to  be^drive;i  firom  court 
to  court  by  such  pleas;  if  a  defendant  se^ks  to  q^ash  a  writ^  or  dis* 
miss  a  bill  for  suc^  cause,  he  must  |^ye  the  plaintiff  a  better  on^ 
and  shall  never  put  in  a  second  plea  to  the  juriiKlietipn  of  that  courts 
to  whichi.he  has  driven  the  plaintiff  hy  his  plea.  1  Vest  sen.  903. 
TherQ  are 'Other  classes  <of.  cases  where  t)ie  objeotion  to  the  juHsdiiB>' 
tioo-is  of  a  d^erent  patureyan  on  a  bill  in' dumceryf  that  the  Jiubje«t 
niatt^r  is  cognizable  only  by  tbe  king  jn  ceoncil^  and  n;^  by  any 
judicial  power,  1  Ves.  sen.  445;  or  thai  the  parties,  defendant,.caflH 
Qot  be  brought  before  any  municipd  courLi  on  account  (Of  their 
sovereign  character^  jand  the  ftature  of  the  controversy;:  aa  1  Yea;  ir^ 
37I5  ^7;  ^  Yes.  jr.  S6j  60;  or  ih  tke  very  common  crises  which 
present  the. question,  i/^hether  the  cause  properly  belongs  to  a  court 
of  law  orequi^  To  such  caaesva  plea  in  abatem^Qt  would  not  be 
iipplicable,  because^  the  plaintiff  could  uot  fl|ue  in*  an  inferior  QOiUt^ 
the  obiection  goe^  to  adenial  of  anv  iuri8dicti09  of  a  nuiiiicipal  court 
in  note  clasa  ot  cases;  ^and  to  the  j^sdictiod  o€  any  court  of  equity 
or  of  law  inthe  other:  on  which  lAst,  the  court  decides  according  to 
their  legal  discretion.  An  objection  lo  junsdkHon,  on  this  ground 
of  exemption  from  the  process  of  tiie  court  {<r  which  th^  suit/ia 
brought,  or  Ihe  manner  in  which  a  defendant  is  brought  intoit, ia 
waimd  by  appearance  and  pleading,  to  issuer  10  Petei^f  473^  To- 
land  V.  Sprague,  12  Peteirs,  300$  but  whejQ  the  objection  goes  to 
the  power  of  the  court  over  the  parties,  or  the  subiect  matter,  the 
defendant  need  not)  for  he  cannot  give  the  plaintiff  a  better,  writ  or 
hiU.  Where  no  inferior,  court  can  have  jurisdiction  of  a  case  in  law 
OT  ^lity*  the  ground  of  the  objection  is  not  tak^n  by  plea  in  abate- 
ment, as  an  excention  of^Uie  given. case,  from  the  otherwise  general 
jurisdiction  of  the  court;  appearance  does  not  bure  the  defect  of  \u^ 
dicial  pow^r^  and  it  may  be  relied  on  by  plea,  answer^^demurrer^or 
at  the  trial  or  heartng,^,unless  it  goes  to  the  manner  of  bringing  the 
defendant  into  coUrt,  which  is  waived  bv  sub^^ssion  to  the  procesa^ 

As  a. denial  of  iurisdiction  over  the  subject  matter  of  a  suit  be^ 
tween  parties  within  the  realm,  over  which  and  whom  the  court  has 
power,  to  act,  cannot  be  successful  in  an  English  court  of  general  ju- 
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risdiction;  a  motion  like  the  present  could  not  be  sustained  consisi- 
entlj  with  the  principles  of  its  constitution.  But  as  this  Court  is 
one  of  limited  and  special  original  jurisdiction,  its  action  must  be 
confined  to  the  particular  cases,  controversies,  and  parties  over  which 
the  constitution  and  laws  have  authorized  it  ta  act;  any  proceeding 
without  the  limits  prescribed,  is  coram  non  judice,  and  its  action  a 
nullity.  10  Peters,  474;  S.  P.  4  Russ.  415.  And  whether  the  want 
or  excess  of  power  is  objected  by  a  party,  or  is  apparent  to  the 
Court,  it  must  surcease  its  action,  or  proceed  extra-judicially. 

Before  we  can  proceed  in  this  cause  we  mqst,  tberefore,  inquire 
whether  we  can  hear  and  determine  the  matters  in  controversy  be- 
tween the  parties,  who  are  twa  states  of  this  Union,  sovereign  within 
their  respective  boundaries,  save  that  portion  of  power  which  they 
have  granted  to  the  federal  government,  and  foreign  to  each  other 
for  all  but  federal  purposes.  So  they  have  been  considered  by  this 
Court,  through  a  long  series  of  years  and  cases,  to  the  present  term; 
^during  which,  in  the  case  of  The  Bank  of  the  United  States  v. 
Daniels,  this  Court  has  declared  this  to  be  a  fundamental  principle  of 
the  ^constitution;  and  so  we  shall  consider  it  in  deciding  on  the  pre- 
sent motion.    2  Peters,  590,  91. 

Those  states,  in  their  highest  sovereign  capacity,  in  the  convention 
of  the  people  thereof;  on  whom,  by  the  revolution,  the  prerogative 
of  the  crown,  and  the  transcendant  power  of  parliament  devolved, 
in  a  plenitude  unimpaired  by  any  act,  ahd  controllable  by  no  autho-. 
rity,  6  Wheat  651 ;  8  Wheat.  584,  88;  adopted  the  constitution,  by 
which  they  respectively  made  to  the  United  States  a  grant  of  judi- 
cial power  over  controversies  between  two  or  mofe  states.  By  the 
^kN^tution,  it  was  ordained  that  this  judicial  power,  in  cases  where 
a  slftie  was  a  party,  should  be  exercised  by  this  Court  as  one  of  ori- 
ginal jurisdiction.  The  states  waived  their  exemption  from  judicial 
power,  6  Wheat  378,  80,  as  sovereigns  by  original  and  inherent 
right,  by  their  own  grant  of  its  exercise  over  themselves  in  such 
cases,  but  which  they  would  not  gfant  to  any  inferior  tribunal.  By 
this  gcant,  this  Court  has  acquired  jurisdiction  over  the  parties'  in 
this  cause,  by  their  own  consent  and  delegated  authority;  as  their 
agent  for  executing  the  judicial  power  of  the  United  States  in  the. 
cases  specified.  Massachusetts  has  appeared,  submitted  to  the  pro- 
cess in  her  legislative  capacity,  and  plead  in  bar  of  the  plaintiff's 
action,  certain  matters  on  which  the  judgment  of  the  Court  is  asked; 
all  doubts  as  to  jurisdiction  over  the  parties  are  thus  at  rest,  as  well 
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by  the  grant  of  power  by  the  people,  as  the  submiMion  of  the  legis- 
lature to  the  process;  anjd  calling  on  the  Court  to  exercise  its  juris- 
diction on  the  case  presented  by  the  bill,  plea,  and  answer. 

Our  next  inquiry  will  be,  whether  we  have  jurisdiction  of  the 
subject  matters  of  the  suit,  to  hear  and  determine  them. 

That  it  is  a  controversy  between  two  states,  cannot  be  denied;  and 
though  the  constitution  does  not,  in  terms,  extend  the  judicial  power 
to  all  controversies  between  two  or  more  states,  yet  it  in  terms  ex- 
cludes none,  whatever  may  be  their  nature  or  subject     It  is,  there- 
fore, a  question  of  construction,  whether  the  controversy  in  the  pre- 
sent case  is  within  the  grant  of  judicial  power.     The  solution  of  this 
question  must  necessarily  depend  on  ths  words  of  the  constitution; 
the  meaning  and  intention  of  the  convention  which  framed  and  pro- 
posed it  for  adoption  and  rajtification  to  the  conventions  of  the  people 
of  and  in  the  several  states;  together  with  a  reference  to  such  sources 
of  judicial  information  as  are  resorted  to  by  all  courts  in  construing 
statutes,  and  to  which  this  Court  has  always  resorted  in  construing 
the  constitution.     It  was  necessarily  left  to  the  legislative  power  to 
organize  the  Supreme  Court,  to  define  its  powers  consistently  with 
the  constitution,  as  to  its  original  jurisdiction;  and  to  distribute  the 
residue  of  the  judicial  power  between  this  and  the  inferior  courts, 
which  it  was  bound  to  ordain  and  establish,  defining  their  respective 
powers,  whether  original  or  appellate,  by  which  and  how  it  should 
be  exercised.     In  obedience  to  the  injunction  of  the  constitution, 
congress  exercised  their  power,  so  far  as  they  thought  it  necessary 
and  proper,  under  the  seventeenth  clause  of  the  eighth  section,  first 
article,  for  carrying  into  execution  the  powers  vested  by  the  consti- 
tution in  the  judicial,  as  well  as  all  other  departments  and  officers  of 
the  government  of  the  United  Stfktes.     3  Wheat  389.     No  depart- 
ment could  organize  itself;  the  constitution  provided  for  the  organi- 
zation of  the  legislative  power,  and  the  mode  of  its  exercise,  but  it 
delineated  only  the  great  outlines  of  the  judicial  power;  1  Wh^at 
326;  4  Wheat  407:  leaving  the  details  to  congress,  in  whom  was 
vested,  by  express  delegation,  the  power  to  pass  all  laws  necessary 
and  proper  for  carrying  into  execution  all  powers  except  their  own. 
The  distribution  a.^d  appropriate  exercise  of  the  judicial  power,  must 
ttierefore  be  made  by  laws  passed  by  congress,  and  cannot  be  as- 
8umedT)y  any  other  department;  else,  the  power  being  concurrent 
in  the  legislative  and  judicial  departments,  a  conflict  between  them 
would  be  probable,  if  not  unavoidable,  under  a  constitution  of  go- 
VoL.  XII.— 4Y 
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yerpmcnst  which  intlde  it  the  duQr  of  the  judicial  po\ver  to  decide  all 
cases  in  law*  or  equity  arising  uttder  it,  or  laws  passed,  and  trestles 
made  by  its  aathoi^itjr. 

By  the  judiciary  act  of  178dy  the  judicial  system  of  the  United  Stalef 
was  organized,  the  powers  o(  the  different  ce^rts  deified^  brou|^t 
into  action,NHndifae  manner  of  fkeit  esercise  rTegiiIat6d#.  Ili8>13»tfa 
section  provided,  ''That  the  Siipreihe  Coufl  shall  hare  exclupiTe  ftt* 
risdiction  of  all  controversies  of  a  mil  nature,  where  ^  ritale  is  a^Mur- 
tv.  except  between  ft  state  and  its  citizens;^  and  except  also  between 
a  state  and  citizens  of  other  states  or  sdiens;  in  which  latter  case«  it 
shall  have  original,  but  not  exclusive  jurisdictira.'^  1  Story's  Laws, 
Mi 

The  pow^r  of  eongreds  to:  make  this  proiriAion  for  carrying  into 
eacecution  the  judicial  pow^  in  such  cases,  has  n^nnet  been,  and  we 
tfaiAk  cannot  i)e  Questioned;  and  taken 'in  connectibn  with  fh^eoik^' 
stitutioq,  presents  the  great  question  in  this  xaute,  which  is- one  of 
ccmstruction  appropriate  to^  judicisd  power,  and  exduazvely  of  ju^ 
didal  cogni;ialic^,?til}  the  ^egislativ6^  power  acts  again  Upon  it  Vide 
3  Peters,  1^03.  In  deciding  whether  the  present  case  is  embnus^ 
or  excluded  by  the  constitution  and  judicial^  act,  and  whether  it  is 
a  case  of  lawful  original  cognizance  bv  this  Court>  rt  is  thie  exercise 
of  jurisdiction;  tbf  it  must  be  in  the  legal  discretion  of  the  OdUrt, 
to  retain  or  dismiss  the  V}^\  of  the  plaintiffs.  Act  as  we  may  feel 
it  our  duty  to  do,  thei^e  is  no  appeal  frdin  our  judgmeht,  save  to  the 
amending  power  of  the  constitution;  which  can  annul  not  only  its 
judgments,  but  thtS  Court  itself.  So  that  the  tl'ijie  question  is  neces- 
Sirily,  Whetlter^we  will  sor  exercise  our  jurisdiction  as  to  give  a 
judgment  on  the  merits  of  the  case  as  presented  by  the  parties^  whe 
are  capable  of  suing  and  being  sued  in  this  Gourt,  in  law  or  equity, 
according  to  the  nature  of  the  case,  and  controversy  between  the  re- 
spective states. 

This  Court,. in  construing  the  constitution  as  to  the  grants  of 
powers  to  the  Unite4  States,  and  the  restrictions  upon  the  states,^  has 
ever  held,  that  an  exception  of  any  particular  case,  presupposes  that 
those  which  are  not  excepted  are  embraced  within  the  grantor  pro^ 
hibition:  and  have  laid  it  down  as  a  general  rule,  that  where  no  ex- 
ception is  made  in  termi^  none  will  bfe  made  by  mere  implication  ofr 
construction.  6  Wh.  378;  8  Wh.  489,  490;  12  Wh.  438;  9  Wh. 
206,207,216. 

Then"the  only  question  is,  whether  this  case  comes  within  the  rule. 


Digitized  by 


Google 


JANUARY  TERM,  18SS.  m 

{The  Steta  of  Rhode  Iduid  v.  The  Bfate  of  MeMtchuMttf.] 
ttr  presents  an  exception,  according  to  the  principles  of  copstruo- 
tion  adopted  an4  acted  on  by  this  Court,  in  cases  inyoiying  the  expo- 
sition of  the  constitution  and  laws  of  the  United  States,  which  are 
construed  as  other  instruments  granting  ppwer  or  property.  IS 
Wh.  437;  6  Peters,  738,  740.  That  some  degree  of  implication 
must  be  given  to  words,  is  a  propositipn  of  universal  adbpticou^  im- 
plication is  but  another  term  for  meaning  and  intention,  apparent,  in 
the  writing,  on  judicial  inspeetbiy;  '^  ^e  evident  consequence,''  1 
BLCom^  250}  ^or  some  necessary  consequence  resulting;  from  the 
layir,"  2  Yes.  sen.  351;  or  the  words  of  an  instrum^;  in  the  con- 
struction of  which,  the  words,  the  subject,  the  context,  the  intea- 
tion  of  the  person  using  them,  are  all  to  be  taken  into  vi<^w.  4  Wh. 
415;  6  Peters,  739,  741.  Such  is  the  sense  in  which  the  common 
wquression  is  used  in  the  booksj^  ^  express  Wor^s  or  necessary  impli- 
cation,'' such  as  arise  on  the  words,  taken  in  connectioa  with  other 
sources  of  construction;  but  not  by  conjecture, supposition,  or  Qiei^e 
reasoning  on  the  meaning  or  intention  of  the  writings  All  rules 
would  be  subverted  if  mere  extraneous  matjber  should  have  the  effect 
of  interpreting  a  supreme  law,  differently  from  its  obvioiis  or  neces- 
sarily to  be  implied  sense:-  Vide  9  Wh.  188,  &c.;  so,  aiq>ai*ent  aa  to 
Overrule  the  words  used;  6  Wh.  380.  <'  Controversies  betiVeen  two 
or  more  states,"  ''all  coAt{t>veFsies  of ^  civil  Mature, where  a  state  i^ 
a  party;?  are  broad  comprehensive  terms;  by  no  obvious  meaning 
or  nec^w^ary  implication,  excluding  those  which  relate  to  the  title, 
boundary,  jurisdiction,  or  sovereignty  of  a  state.    6  Wh.  378. 

The  judiciary  act.  makes  certain  exceptions,  which*  apply  only  to 
cases  of  private  persons,  and  cannot  enibrace  a  case  of  state  against 
state;  established  rules  forbid  the  extension  of  the  exception  ta  such 
cases,  if  they  are  of  a, civil  nature.  What  then  are  ^'controversies 
of  a  civil  nature,"  between  state  and  state,  or  more  than  two  states? 

We  must  presume  that  congress  did  Qot  mean  to  exclude  from  our 
jurisdiction  tiiose  controversies,  the  decision  of  which  the  states  had 
confided  to  the  judicial  power,  and  are  bound  to  give  to  the  consti-, 
tution  and  laws  such  a  meaning  as  will  make  them  harmonize,  un- 
less there  is  an  apparent  or  fairly  to  be  implied  conflict  between 
their  respective  provisions,  In  the  construction  of  the  constitution, 
we  must  look  to  the  history  of  the  times,  and  examine  the  state  of 
things  existing  when  it  was  framed  and  adopted,  12  Wh.  354;  6 
Wh.  416;  4  Peters,  431-2;  to  ascertain  the  old  law,  the  mischief 
and  the  remedy.     It  is  a  part  of  the  public  history  of  the  United 
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States,  of  which  we  cannot  be  judicially  ignorant,  that  at  the  adop- 
tion o£.the  constitution,  there  were  existing  controverriei  between 
eleveii  states  respecting  their  boundaries,  which  arose  under  their 
respective'  charters,  ahd  had  continued  from  the  first  settlement  of 
the  colonies.  New  Hampshire  and  New  York  contended  for  the 
territory  which  is  now  Vermont,  until  the  people  of  the  latter  as- 
sumed by  their  own  power  the  position  of  a  state,  and  settled  the 
controversy,  by  taking  to  themselves  the  disputed  territory,  as  the 
lightful  sovereign.^  thereof.  Massachusetts  and  Rhode  Island  are 
now  before  us;\  Connecticut  claimed  part  of  New  York  and  Pennsyl- 
vania. She  submitted  to  the  decr3e  of  tlie  council  of  Trenton,  acting 
pursuant  to  the  authority  of  the  confederation,  which  decided  that 
Connecticut  had.  not  the  jurisdiction;  but  she  claimed  the  right  of 
soil  till  1800.  New  Jersey  had  a  controversy  with  New  York, 
which  was  before  this  Court  in  1832;  and  one  yet  subsists  between 
New  Jersey  and  Delaware.  Maryland  and  Virginia  were  contend- 
ing about  boundaries  in  1835,  when  a  suit  was  pending  in  this 
Court;  and  the  dispute  is  yet  an  open  one.  Virginia  and  North 
Carolina  contended  for  boundary  till  1802;  and  the  remaininic  states. 
South  Carolina  and  Georgia,  settled  their  boundary  in  the  April  pre- 
ceding the  meeting  of  the  general  convention,  which  franied  and 
proposed  the  constitution.  1  Laws  U.  S.  466.  With  the  full  know- 
ledge that  there  were  at  its  adoption,  not  only  existing  controversies 
between  two  states  singly,  but  between  one  state-  and  two  others,  we 
find  the  words  of  the  constitution  applicable  to  this  state  of  things, 
"  controversies  between  two  or  more  states.*'  It  is  not  known  that 
there  were  any  such  controversies  then  existing,  other  than  those 
which  relate  to  boundary;  and  it  would  be  a  most  forced  conduction 
to  hold  that  these  were  excluded  from  judicial  cognizance,  and  that 
it  was  to  be  confined  to  controversies  to  arise  prospectively  on  other 
subjects.  This  becomes  the  more  apparent,  when  we  consider  the 
context  and  those  parts  of  the  constitution  which  bear  directly  on 
the  boundaries  of  states;  by  which  it  is  evident,  that  there  reniained 
no  power  in  the  contending  states  to  settle  a  controverted  boundary 
between  themselves,  as  states  competent  to  act  by  their  x)wn  autho- 
rity 00  the  subject  matter,  or  in  any  department  of  the  government, 
if  it  was  not  in  this. 

By  the  first  clause  of  the  tenth  section  of  the  first  article  of  the 
constitution,  there  was  a  positive  prohibition  against  any  state  entei^- 
inj5  into  "any  treaty,  alliance^or  confederation:"  no  power  under  the 
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gQirernment  could  Toake  sucih  an  act  yalid,  or  dispense  with  the  con- 
stitutional prohibition.  In  the  next  clause  is  a  prohibition  against 
any  state  entering  ^'into  any  agrecfment  or  compact  vrith  anoiher 
state,  or  with  a  foreign  pow^  without  the  cdnsentof  congress;  or 
ehgagitlg  in  war,  unless  actually  inVaded,  or  in  imminent  danger,  ad- 
mitting of  no  delay/'  By  this  surrender  of  the  power,  which  before 
the  adoption  of  the  constitution  was  vested  in  every  ctote,  of  settling 
these  contested  boundaries,  as  in  the  plenitude  oi  their  sovereignty 
they  might;  they  -could  settle  them  neither  by  war,  or  in  peace,  by 
treaty,  compact  or  agreement,  without  the  permission^  of  the  new 
I^Klslative  power  whieh  the  stiites  brought  into  existence  hy  ftheir 
respective  and  several  grkntis  in  conventions  of  the  people.  If  con- 
gress consented,  then  the  studies  were  in  this  respect  restored  to  their 
original  inherent  sovereignty;  such  consent  being  the  sole  limitation 
•imposed  by  the  .constitution,  when  .given,  left  the  states  as  they  were 
before,  as  held  by  tfiis  Court  iii  Pool^  v.  Fleegerj  11  Peters/ 209; 
whereby  their  compacts  b^ame  of  binding  force,  and  finally  settled 
ihe  boundary  between  them;  operating  with  the  same'^  effect  as  a 
treaty  between  sovereign  powens.  That  is,  that  the  boundary  so 
established  and  fixed  by  compact  between  nations,  become  conclusive 
upon  all  the  subjects  andxitizens  thereof,  ahdhind  their  rights;  and  are 
to  be*  treated  to' all  intents  and  purposes,  as  the  true  real  boundaries. 
11  Peters,  209;  S.P.  1  Vea.  sen.  448,  9;  12  Wheat  584.  The  con- 
struction of  such  compact  is  a  judicial  question,  and  was  so  considered 
by  tnis  Court  in  the- Lessee  of  Sims  v;  Irvine,  3  Dall.  425-54;  and  in 
Marfatt  V.  Silk  &  McDonald,  1 1  Peters,  2, 18;  Barton  v.  Williams,  3 
Wheat  529-33,  &c. 

In  looking  to  the  practical  construction  of  this  clause  of  the  con- 
stitutibn,  relating  to  agreements  and  compacts  by  the  states,  in  sub- 
mitting those  which  relate  to  boundaries  to  congress  for  its  consent, 
its  giving  its  consent,  and  the  action  of  this  Court  upon  them;  it  is 
most  manifest  j  that  by  universal  consent  and  action,  the  word^s  ^^  agree- 
ment" and  ^'  compact,'*  are  construed  to  include  those  which  relate 
to  boundary;  yet  that  word  boundary  is  not  used.  No  one  has 
ever  imagined  that  compacts  of  boundary  were  excluded,  because 
not  expressly  named;  on  the  contrary,  they  are  held  by  the  states, 
congress,  and  this  Court,  to  be  included  by  necessaryvimplication; 
the  evident  consequence  resulting  from  their  known  object,  subject 
matter,  the  context,  and  historical  reference  to  the  state  of  the  times 
and  country.     No  such  exception  has  been  thought  of,  as  it  would 
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render  the  clause  a  i^rfect  nuUitjr  for  all  practical  purpcMes;  esoe- 
eially  the  ime-  evidently  intended  by  the  constitution,  in  giving  to 
congress  the  power  of  dissenting  to  such  compacts.  Not  to  prevent 
the  states  from  settling  their  own  boundaries,  so  far  as  merely  af- 
fected their  relations  to  each  other,  but  to  guard  against  the  derange- 
ment of  their  federal  relations  with  the  other  states  of  the  Union, 
and  the  federal  government;  which  might  be  injuriously  aflfe^ted,  if 
the  contracting  states  might  act  upon  their  boundaries  at  their  plea- 
sure. 

Every  reason  which  has  led  to  this  construction,  applies  with  equal 
force  to  the  clause  granting  to  the  judicial  power  jurisdiction  over 
controversies  between  states,  as  to  that  clause  which  relates  to  com- 
pacts and  agreements:  we  cannot  make  an  exception  of  controversies 
relating  to  boundaries,  without  applying  the  same  rule  to  compacts 
for  settling  them;  nor  refuse  to  include  them  within  one  general 
Utm,  When  they  have  uniformly  been  included  in  another.  Conr- 
trbversies  about  Boundary,  are  more  serious  in  their  consequences 
upk>n  the  contending  states,  and  their  relations  to.  the  Union  and 
governments,  than  compacts  and  agreements.  If  the  constitution  has 
given  to  no  department  the  power  to  settle  them,  thoy  must  remain 
interminable;  and  as  the  large  and  powerful  states  can  take  possession 
to  the  extent  of  their  claim,  and  the  small  and  weak  ones  must  ac- 
quiesce and  submit  to  physical  power;  the  possession  of  the  large 
state  must  consequently  be  peaceable  and  unint^rupted;  prescrip- 
tion will  be  asserted,  and  whatever  may  be  the  right  and  justice  of 
the  controversy,  there  can  be  no  remedj[,  though  just  rights  may  be 
violated.  Bound  hand  and  fool  by  the  prohibitions  of  the  constitu- 
tion, a  coinplaining  state  can  neither  treat,  agree^  or  fight  with  its 
adversary,  without  the  consent  of  congress:  a  resort  to  the  judicial 
power  is  the  onl}"  means  left  for  legally  adjusting,  or  persuading  a 
state  which  haa  possession  of  disputed  territory,  to  enter  into  an 
agreement  or  compact,  relating  to  a  controverted  boundary.  Few,  if 
any,  i^ill  be  made,  when  it  is  left  to  the  pleasure  of  the  stat^  in  poih 
9ession;  but  when  it  is  known  that  sop[ie  tribunal  can  decide  on  the 
rights  it  is  mpst  in*obabIe  that  controversies  will  be  settled  by  com- 
pact 

There  can  be  but  two  tribunals  under  the  constitution  who  can  act 
on  the  boundaries  of  states,  the  legislative  or  the  judicial  power;  the 
former  is  limited  in  express  terms  to  assent  or  dissent,  where  a  com- 
pact or  agreement  is  referred  to  them  by  the  states;  and  as  the.latter 
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CM,  ]b6  exercised  only  by  this  ^ Court,  wheii  ^  statp  i»  a  parly,  the 
ppwer  is  here,  or  it  cannot  exist  For  th^se  reasons  we  cannot  be 
peri^aadedthat  it  cotild  have  been  inteaded'to'provide  only  for  the. 
settlement  of  boundaries,  when  states  couldci^ree;'  and  to  altogether 
withhold  the  power  to  decide  controrersies  en  whieb  the  states  could 
not  agree,  and  presented  the  most  imperious  call  for  speedy  settle- 
ment 

There  is  another  clause  in  the  constitution  which  l)ears  on  this 
question.  The  judicial  power  extends  to  '^  controversies  between  citi- 
zens  of  dififertent  states;"  **  between  citizens  of  the  same  state  claim- 
ing lands  unr^er  grants  of  different  states."    We  cannot  but  know^ 
judicially,  that  the  latter  classes  of  cases  must  necessarilv  arise  on 
boundary;  and  that  few  if  any  ever  arise  from  any  other  source.     If 
there  is  a  compact  between  the  states,  it  settles  the  iine  of  original 
right;  it  is  the  law  of  th^  case  binding  on'  the  states  and  its  citizens, 
as  fully  as  if  U  had  been  never  contested;  if  there  is  no  compact, 
tiien  the  conirdversy  must  be  settled,  b^"  adjudging  where  the'  line  of 
boundary  ought  to  be,  by  the  laws  and  rulea  appropriate  to  the  case. 
6  Wheat  393 ;  2  Peters,  300.     It  is  hot  recol Wted^  that; -any  such 
cases  have  ever  arisen,  ^  between  citizens  of  the  same  state/^  a9  the 
,  judiciary  acts  have  made  no  provision  ibr  (his  exercise  of  thi^y  un- 
doubted constilutional  jurisdiction;  and  it  is  not/  necessary  for  tne 
decision  of  this  cause,  to  inquire  whiether  a  law  is  necessary  for  this 
purpose.    But  for  the  other  class  of  cases  "  controv'^''sies  between 
eitizetos  of  different  states,^'  the  eleventii  sectio^  of  (he  fudiciary  act 
inakes  provision;  and  the  circuit  courts  in  their  original^  ahd  thiET 
Court  ia  its  aj^jlate  jurisdiction^  have  decided  on  the  boundaries  of 
the  states,  under  whom' the  parties  respectively  claim;  whether  there 
lias  been  a'compact'or  not    This  jurisdiction  of  ttiB  circuit  court  in 
such  cases  waa  distinctly  an4  expressly  asserted  by  this  Court  as 
early>^  1799,r'in  Powler  v.  Miller,  3  Dall.  411-18;  S.  P.  6  Peters, 
OTO. '"  In  Handly^s  Lessee  v.  Anthony,  the  circuit  court  of  Ken- 
tuckv  decided  06  Chc' boundary  between  that  state  aiid  Indiana,  in  an 
ej^ctnlent  between  these  parties;  and  thdr  judgment  Was  affirmed  b]^ 
thfal  Court    5  Wheat  375;  3  Wheat:212-18,'  S.  P.  Harcourt  v.  G|J1-. 
lard,  12  Wheat  5133.     When  the  boundaries  of  states  can  be  thus  'de^ 
cided  collaterally  in  suits  between  individuals,  we  cannot,  by  any  juat 
rule  rf  interpretation^  declare  that  this  Court  cannot  adjqdi^cate  on 
the  question  of  boundary,  when  it  is  presented  directly  m  a  contro- 
versy bptween  two  or  more  states^  and  is  the  only  point  ih  the  causes 
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There  is  yet  another  souroe  of  reference,  from  which  to  ascertain  the 
true  construction  of  the  coQstitution. 

By  the  ninth  article  of  confederation  adopted  by  the  legislatures  of 
the  several  states,  it  is  provided,  '^  That  the  United  States,  in  con- 
gress assembled,  shall  also  be  the  last  resort  on  appeal,  in  all  disputes 
and  differences  now  subsisting,  or  which  may  hereafter  arise  between 
two  or  more  states,  concerning  boundary,  jurisdiction,  or  any  other 
cause  whatever/^    It  directed  the  appointment  of  a  tribunal,  whose 
judgment  should  be  fitial  and  liondusive.    It  also  gave  to  congress 
power  to  appoint  a  judicipl  tribunal  to  det^ide  on  a  pcftition  of  either 
of  the  p^u-ties,  claiming  land  under  grants  of  two  or  more  states,  whot 
had  adjusted  their  boundaries,  but  had  ^revipusly  made  the  grants 
on  which  the  controversy  arose.    One  df  the  most  crying  evils  of  the 
confederation  wa5,  that  it  created  no  judicial  power  without  the 
aetion  of  congress;  and  confined  the  power  pf  that  body  to  the  a|>- 
pointment  of  eourts  for  the  trial  of  piracies  and  felonies  committed 
on  the  high  seas;  for  determining  finally  on  appeal,  in  all  cases  t)f 
capturcis;  and  for  the  adjustment  of  the  controversies  before  referred 
1o.     Yet  defective  as  waii  the  confederation  in  other  respects,  there 
was'^fuU  power  to  finally  settle  controverted  boundaries  in  the  two 
eases,  by  ah  appeal  by  a  state,  or  petition  of  one  of  its  citi^ns.    This 
power  was  given  from  the  universal  conviction  of  its  necessity,  in 
order  to  preserve  harmony  among  the  cotifederated  states^  even  dur-r 
ing  the  pressure  of  the  revolution*     If  in  this  state  of  things,  it  was- 
deemed  indispensable  to  create  a  special  judicial  power,  for  the  sole 
and  express  purpose  of  finally  settling  all  disputes  concerning  boun- 
dary, arise  how  they  might;  when  this  power  was  plenary,  its  judg- 
ment conclnsive  on  the  right;  while  the  other  powers  delegated  to 
congress,  wer^  mere  shadowy  forms,  one  coitclusion  at.  least  is  in- 
evitable.    That  the  constitution  which  emanated  directly  from  the 
people,  in  conventions  in  the  several  states,  could  not  have  been  in- 
tended to  give  to  ^he  judicial  power  a  less  ei^tended  jurisdiction,  or 
less  effiaient  means  '^f  fipal  action,  than  the  articles  of  confedera- 
tion adopted  by  the  mere  legislative  power  of  the  states,  had  given 
to  a  special  tribunal  appointed  by  congress,  whose  members  were 
the  mere  creatures  and  representatives  of  state  legislatures,  appointed 
by  them,  without  any  action  by  the  people  of  the  state.    This  Court 
exists  by  a  direct  grant  from  the  people,  of  their  judicial  power;  it  is 
exercised  by  their  authority,  as  their  agent  selected  by  themselves, 
for  the  purposes  specified;  the  people  of  the  states  as  they  respec- 
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tively  became  partiefl  to  the  constitution,  gave  io  the  judicial  power 
of  the  United  States^  jurisdiction  over  themselves,  controversies  be- 
tween states,  between  citizeny  of  the  same  or  different  states,  claim-* 
Jng  lands  under  their  conflicting  grants,  within  disputed  territory. 
No  fact  was  more  .prominent  in  our  history,  none  could  have  been 
more  strong] jr  impressed  on  the  members  of  the  general  and  state 
conventions,  than  that  contests  for  the  vacant  lands  of  the  crown,  long 
threatened  the  dissolution  of  the  confederation,  which  existed  prae- 
.  tically  and  by  common  consent,  from  1774  to  1781 ;  when,  after  five 
years  of  dis6u8pten,  it  was  ratified  by  th^  legislatures  of  all  th  a  states. 
This  Court  has  attested  the  fact,  6  Cranch,  142;  5,  Wheat  376. 
Similar  danger  was  imminent,  from  controversies  about  boundaries 
between  the  states,  tijil  provisioa  wis  made  for  their  decision,,  with  a 
proviso,  *^That  no  state  should.be  deprived  of  territory  for  the  benefit 
of  the  United  States."  1  Laws  U.  S.  17.  These  two  provisions 
taken  in  connection,  put  an  end  to  any  fears  of  convulsion,  by  the 
eontests  of  states  about  boundary  and  jurisdiction,  when  any  state 
could,  by  appeal,  bring  the  powers  of  congress  and  a  judicial  tribunal 
into  activity;  and  the  Utiited  States  could  not  take  any  vacant  land 
«rithin  the  boundary  of  a  state.  Hence  resulted  the  principles  laid 
down  .'by  this  Court  in  Harcourt  and  Gaillard,  12  Wheat  526^  thrt 
the  boundaries  of  th6  United  States  were  the  external  boundaries  of 
the  several  states ;  and  that  the  United  States  did  not  acquire  any 
territory  by  the  treaty  of  peace,  in  1783. 

Yet  though  this  express  provision  was  made  to  settle  controverted 
boundaries  by  judicial  power,  congress  had  no  supervision  over  com- 
pacts and  agreements  between  states  as  to  boundary,  save  on  grants 
made  before  the  compact;  the  states  did,  and  could  90  settle  theip 
without  the  consent  of  cohgress,  to  whom,  as  no  express  power  on 
or  over  the  subject  of  such  compacts  was  delegated,  their  dissent 
could  not  invalidate  them..  Such  was  the  law  of  the  confederacy 
during  a  common  war,  when  external  danger  could  not  suppress  the 
danger  of  dissolution  from  internal  dissentioQs;  when  owing  to  the 
imbecility  of  congress,  the  powers  of  jhe  states  bding  reserved  for 
legislative  and  judicial  purposes,  and  the  utter,  want  of  power  in  the 
United  States  to  act  directly  on  the  people  of  the  states,  pn  the  rights 
of  the  states  (except  those  in  controversy  between  them)  or  the  sub- 
ject matters,  on  which  they  had  delegated  but  mere  shadowy  juris- 
diction, a  radical  change  of  government  became  necessary.  The 
constitution,  which  superseded  the  articles  of  confederation,  erected 
Vql.  XII.— 4  Z 
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[The  Sttte  of  Rhode  Ldand  ▼.  The  Bteto  of  Maenohiuettik] 
a  new  goT^mmient,  organized  it  into  distinct  departmenta,  assigning 
to^each  its  appropriate  powers^  and  to  congress  the  power  to  pass 
laws  for  canying  into  execution  the  powers  granted  to  each;  sd  that 
the  laws  of  the  Union  could  be  enforced  by  it^.own  authority,  upon 
all  persons  and  subject  matters,  over  which  jurisdiction  was  granted 
to  any  department,  or  officer  of  the  government  of  the  United  States.. 
It  was  to  operate  in  a  time  of  peace  with  foreign  powers,  when 
foreign  pressure' was  not  in  itself  some  bond  of  union  between  the 
states,  and  danger  from  domestic  sources  might  be  imminent;  to  ex- 
tend the  legislative^  executive  and  judicial  power,  alike  over  persons 
and  states,  on  the  ehumerated  subjects  by  their  own  grants.  The 
states  submitted  to  its  exercise,  waived  their  sovereignty,  and  agreed 
to  eome  to  this  Coun  to  settle  their  controversies  with  each  other, 
esoeptkig  none  in  terms.  So  they  liad  agreed  by  the  confederation; 
not  only  botexeepting,  but  in  express  term^  including,  all  disputes 
and  differences  whatever. 

In  the  front  of  the  constitution  is  a  declaration  by  the  sovereign 
power  from  which  it  emanated;  that  it  was  ordained,  *^  in  order  to 
form  a  more  perfect  union,  establish  justice^  insure  domestic  tran- 
quillity^ AcOt  Whether  it  was  best  calculated  to  effect  these  objects 
by  niaking  the  judicial  power  utterly  incompetent  to  exercise  a 
jurisdiction*  expressly  delegated  to*  the  old  congre^  and  its  consti- 
tuted court,  over  states  and  their  boundaries,  iii  the  plenitude  of 
absoiote  power,^yet  gi:anted  only  by  the  legislative  power  of  the 
aeveral  etatesj  or  .whether  the  powers  granted  to  this  Court  by  the 
people  of  all  tbe  states,  ought,  by  teere  construction  and  implication, 
to  be  held  inefficienit  for  the  objects  of  its  creation,  and  not  capable 
of  ^establishiiig  justice''  between  two  or  more  states;  are  the  direct 
qaefltiona  beibre  us  tor  consideration.  Witliout  going  further  into 
any  general  eonaid^ation  on  the  subject,  there  is  one  which  .can- 
not be  oiyerlooked^;and.  is  imperious  in  its  results. 

Uhdisr  the  confederation,  the  states  Were  fr^  to  itettle  their  con- 
troyeratba  of  any  kind  whatever  by  compact  or  agreement;  under  the 
constitutm  they  can  enter  into  none  without  the  consent  of  con- 
cress,  m  the  ei^etcise  of  its  political  power ;.  thus  making  an  amicable 
ad)ustment  a  political  matter  for  the  concurring  determination  of  the 
states  and  congress,  and  jts  construction  a  matter  of  judicial  cog- 
nizance by  any  opurt  to  which  the  appropriate  resort  may  be  had, 
by  the  judiciary  act 
This  has  unitormly  been  done  in  the  courts  of  the  states,  and 


Digitized  by 


Google 


JAinJART  TEIlMi  1838.  731 

n%*  8ftM9  oTlUiodt  lilaiid  T.  Tl»  l^ta  of  IfiMefaiiMtte 
I^on;  no  one  htis  erer  deemed  such  .an  exercise  of  po¥^er  to  be 
extra-judicial,)  or  a  case  wl^ich  ^Ued  for  it  to  be  coram  non  judiee. 
IWIien,  therefore;  the  coiirt  jadiciaUjr  inspects  the  articles  of  coii>» 
federation^  the  preamble  to  the  constitation,  together  with  the  sur- 
render^ bjrthe  statesi  of  all  p^wet  to  settle  their  contested  i>oucda- 
riesji  with  the  express  grant  of  original  jurisdiction  to  this  Court;  we 
feel  not  only  authorized,  but  bound  to  declare  that  it  h  capable  of 
applying  its  judicial  power,  to  this  extent  at  least:  1^  To  act  as  the 
tribunal  substituted  by  the  6onstitQtion  in  place  of  that  which  existed 
at  the  time  of  it»  adoption,  on  ihe  afltme  cohtroyersies,  iJid  to  a  like 
effect  d.  As  tbe  substitute  6f  the  contending  states^  by  their  own 
grant,  made  in  their  ihoJBt  sovereign  capacity,  conferring  thajt  pre- 
existing power,  in  relation  to  their  own  boundaries,  Which  they  had 
not  surrendered  to  the  legislative  department;  thus  separating  the 
/exercise  of  political  from  judicial  power,  and  defining  each. 

There  is  bilit  one  power  in  this  Union  paramount  t<>  that  by  which, 
in  our  opinion,  this  jurisdiction  has  been  granted,  and  must  be  brought 
into  action  if  it  can.  That  power  has  been  exerted  in  the  11th 
amendment:  but  while  it  took  from  this  Court  all  jurisdiction,  past, 
present,  and  future,  3  Dal).  38d,  of  all  controversies  between  states 
imd  individuals;  it  left  its  exercise  over  those  between  states  as  free 
as  it  bad  been  beibm  This,  too^  with  the  full  view  of  the  decisions 
of  this  Court,  and  the  act  of  1789,  giving  it  exclusive  jurisdiction  of 
all  controversies  (^  a  civil  nature,  where  a  state  is  a  party;  and  there 
can  be  no  subject  on  which  th0  judicial  power  can  act  with  a  more 
direct  and  cmtain  tendency^  to  ^ectuate  the  great  objects  of  its  in- 
stitution, tfian  the  one  before  us,  If  we  cannot  ^  establish  justice'' 
between  these  litigant  states,  as  the  tribunal  to  which  they  have  both 
subnitted  the  adjudication  of  their  respective  controversies,  it  will 
be  ia  soXirce  of  deep  regret  to  all  who  are  desirous  tliat  each  depart- 
ment of  the  government' 6f  the  Union  Ishould  have  the  capacity  of 
acting  within  its  appropriate  orbilt,  as  the  instrument  appointed  .by 
the  constitution,  so  to  execute  its  agency  as  to  make  tiiis  bond  of 
union  between  the  states  more  perfect,  and  thereby  enforce  the  do- 
mestic tranquillity  of  each  and  alL 

Being  thus  fully  convinced  that  we  have  an  undoubted  jurisdic- 
tion of  this  cause,  as  C^  as  we  have  proceeded  in  examining  whether, 
by  a  true  and  just  construction  of  the  constitution  and  laws,  it  is 
included  or  excluded,  in  the  grant  of  judicial  power,  for  any  purpose; 
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we  now  proceed  to  inquire  fiqw  that  jurisdiction  Bball  be  exerted; 
whetl^er  to  retain  or  di/imuM  the  complainant's  biU. 

Thill  depends  on  our  juri^iction  over  any  pf  the  matters  on  whish 
the  plaintiff  asks  our  interpo^iition.  If  there  is  any  one  subject  on 
.ndiich  we  cflln  act,  the  bill  taust  be  retained:  so  4;bat  the  true  inquiry 
is,  aot>  as  to  the  extent,  but  the'  existence  of  any  jurisdiction.  1  Yes. 
sen.  dQa,  205i  2  Yes.  sen.  356. 

The  bill  p^ys^  1.  For  the  ascertaining  and  establishing  the  boun- 
4ary  line  betw.een  the  states,  by  the  order  of  this  Court 

2.  That  the  right  of  jurisdiction  iind  sovereignty  of  the  plaintiff 
tp  thee  disputed  territory  may  be  restored  to  her,  and  she  be  quieted 
in  the  enjoyment  thereof,  and  her  titl^  thereto;  and  for  further  re- 
lief. If  ^e  can  decree  any  relief  specially  called  for,  or  any  other 
relief,  consistently  with' the  specific  prayer,  we  must  pt^ceed  in  the 
cause.     10  Pet  2d8;  8  Pet  536. 

The  first  prayer  is,  to  ascertain  and  establish  a  boundary.  Having 
expressed  our  opinio>n  that  the  subject  of  boundary  h  within  our 
jurisdiction,  we  must  exercise  it  to  some  extent,  and  on  some  matter 
connected  withj  or  dependent,  upon  it;  and  as  the  bill  is  on  the> 
iegu^ty  side  of  the  Court,  it  must  be  done  according  to  the  principles 
and  Usages  of  a  court  of  equity. 

In  the  bill  are  set  fordi  various  cnarters  from  the  crown,  from 
1621,  to  1691,  and  sundry,  proceedings  by  the  grantees  and  the 
erown,  in  relation  thereto;  also  ag^-eements- between  the  pjarties  as 
.colonies  and  states,  for  adjusting  their  boundaries,  and  the  proceed- 
ings of  their  respective  legislatures  and  commissioners,  in  relation 
titereto,  firom  1709,  to  1818.  The  plaintiff  relies  on  the  charters  of 
the  twaiM>lonies^  as  the  rule,  by  which  to  settle  the  boundary;  on  tiie 
continued  assertion  of  her  rights,  as  weH  by  the  charter,  as  her  pre- 
vious purchase  from  the  Indians:  denying  altogether  the  validity  of 
the  agreements  and  subsequent  proceedings;  averring  that  they  were 
made  under  miarepresentajion  and  miittake,  as -to  material  facts.  On 
the  other  hand»  the  defendant  pleads  the  agreements  as  ahar;  that 
they  are  binding,  and  have  been  ratified  by  the  plaintiff:  so  that  the 
plaintiff  rests  his  case  on  k  question  of  original  boundary,  unaffected 
by  aivy  agreement;  the  .defendant  rests  on  the  agreements,  without 
regard  to  Ihe  original  charter  boundaries.  One  asking  us  to  anno), 
the. other  to  enforce  the  agreements;  one  averring  continual  claim, 
the  other  setting  up  the  qyiet,  uYimolested  possession  fox:  more  than 
a  century,  in  0tri(^  conformity  to,  an4  by  the  line  in  the  agreements. 
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Our  fii^Bt  inquiry- then  must  be^  as  to  our  power  to  settle  the  boun- 
daxyi  i^  other  words,  to  decide  what  pprtiba  of  the  territory  in  dis* 
pute  belongs  to  the  one  state  or  the  other,,  according  to  the' line 
which  is  their  common  bounda|*y«  There  is  n0t  in  fact,  or  by  any 
law  can  be,  any  territory  which  does  not  belong  to  one  or  the 
other  state  ;'sb  that  the  only  que^On  is,  to  which  the  teiritory  be- 
longs. This  must  depend  on  the  right  by  which  each  state  claims 
the  territory  in  question.  Both  claim  under  grants  of  V^oniiguous  ter- 
ritory, by  the- king,  in  whom  was  the  Absolute  propriety  and  full  do- 
minion in  and  over  it;  9  Peters,  745,  to  748;  8  Wheat  595;  the 
linte  drawn,  or  pointed  out, in. his  grant,  is  therefore  that  which  is 
d^ignated  iii  the  two  charters  as  the  common  boundary  of  both.  5 
Wheat  375,: 

The  locality  of  that  line  is  matter  of  fact,  and,  when  ascertained 
separates  the  territory  of  one  from  the  other;  for  neither  state  can 
have  any  right  beyond  its  territorial  boundary.  It  follows,  that  when 
a  place  is  within  the  boundary,  it  is  a  part  of  the  territory  of  a  state; 
title,  jurisdiction,  and  sovereignty,  «re  inseparable  incidents,  and  re- 
main so  till  the  state  makes  some  cession.  The  plain  language  of 
this  Court  in  The  United  States  v.  Bevans,  3  Wheat  386,  et  seq., 
saves  the  necessity  6f  any  reasoning  on  this  subject  The  question 
is  put  by  the  Court— ^*  What  then  is  the  extent  of  jurisdiction  which 
a  state  possesses ?''  ^/  We  answer,  without  hesitation,  the  jurisdiction 
of  a  state  is  coextensive  with  its  territory,  coextensive  with  its  le- 
gislative power.  The  plaqe  described,  is  unquestionably  within  the 
original  territory  of  Massachusetts.  It  is,  then,  within  tlie  jurisdic- 
tion of  Massachusetts,  unless  that  jurisdiction  has  been  ceded  to 
("  by")  thfe  United  States,  lb.  387.''  "  A  cession  of  territory  is  eck 
sentially  a  cession  of  jurisdiction,  lb.  388.  Still  the  general  juris- 
diction over  the  place,  subject  to  this  grant  of  power,  (to  the  United  . 
States,)  adheres  to  the  territory  as  a  portion  of  sovereignty  not  yet. 
given  away.  ''  lb.  389. 

This  principle  Is  embodied  in  the  sixteenth  clause  of  the  eighth 
section,  6fBt  article  of  the  constitution,  relative  to  this  district; -forts, 
antenals,  dockyards,  magazines;  and  uniformly  applied  to  all  ac- 
quisitions of  territory  by  the  United  States,  in  virtue  of  cessions  by 
particular  states,  or  foreign  nations.  5  Wheat  324;  5  Wheat  375; 
3  Wheat  388,  89;  2  Peters,  300,  &c;  Title,  jurisdiction,  sove- 
reignty, are  therefore  dependent  questions,  necessarily  settled  when 
boundary  is  ascertained,  which  being  the  line  of  territory,  is-  the 
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rc^  0Ca(i  ofXliodb  Iikii4  T.  Th»  1 
Hne  Of  power  over  it:  so  that  great  as  queatiiona  of  juriadicfioa  wA 
aovereif(Qt7  maybei  they  depend  in  thia  ^aae  on  two  aimple  fiiMa^ 
1.  Where  ia  tbe  aoutheniikioat  point  of  Charfea  river.  9.  Where  ia. 
the  pointy  three  E^gliah  milea  in  a  aooth  line,  drawn  from  it  When 
tbeae  pointa  are  aaoertai'ned,  wUch  by  ihe  terma  are  thoae  called  ibr 
in  both  ebaitersy  then  a»  eaat  and  weat  line  from  the  aecond  point,  ia 
neeeaaarily  the  boundary  between  thi  two  atatea,  if  the  duurterr 
govern  it 

If  tfaia  Court  can,  in  a  caae  of  original  juriadi.ction^  where  both  pai^ 
tiea  appear,  and  the  plaintiff  n^  hia  caae  on  fhese  fiicta,  proceed  to 
aaoertain  them;  there  must  bia  an  end  of  thia  cause  when  they  are  aa- 
certained.  if  the  iaaue  between  them  ia  Opon  original  right  by  the 
charter  bbundariea.  We  think  it  doea  not  require  reaaon  or  prece- 
dent, to  ahow  that  we  may  ascertain  fiM^ta  with  or  without  a  juiy,  at 
our  diaoretion,  as  the  circuit  courta,  and  all  othera  do,  in  the  ordinary 
cpurae  of  equity:  our  power  to  examine  the  evidence  in  the  cauae, 
and  thereby  aacertain  a  fitct,  cannot  depend  on  its  ^ffiscta,  however 
important  in  their  cooaequencea.  Whedier  the  sovertignty  of  the 
tinited  Statea,  of  a  state',  or  the  property  of  an  individua},  dependa 
on  die  locality  of  a  tree,  a  stpne,  or  water^M:|uraej  whether  the  Hgl|^t 
depends  on  a  charter,  treaty,  ceaaion,  compact,  or  a  conmion  deed; 
the  right  ia  to  territory  great  or  amall  in  extent,  and  power  over  it, 
eith^  of  ^veriiment  or  private  property ;  the  title  of  a  state  ia  aove- 
itigtfty^  full  and  abaolute  dominion;  2  Petera,  300,  301;  the  title  of 
an  individual'  such  as  the  state  makea  it  by  its  grant  and  law 

No  court  acts  differently  in  deciding  on  boandary  between-  statea, 
Amu  on  linea  between  aeparate  tracts  of  land:  if  there  ia  uncertainty 
wbere  the  line  ia^  if  there^ia  a  confusion  of  boundariea  by  the  nature 
of  ittterloekiiig  granta^  the  obliteration  of  marks,  the  intermixing  of. 
^foUBogoinn  under  different  {Htqirietora^  the  effects  of  accident,  fi«ud^ 
•or  time,  ox  otl^er  kindred  cauaea,  it  is  a  case  appropriate  to  equity. 
An  issue  at  law  is  directed,  a  commission  of  boundary  awarded;  or, 
if  the  court-are  aatiafied  without  either,  they  decree  what  and  where 
the  boundary  of  a  fann,  a  manor,  province,  or  a  state,  is  and  shall  be. 

When  no  other  matter  affects  a  boundary,  a  decree  settles  it  as 
having  been  by^original  right  at  the  place  decreed;  in  the  same  man- 
ner as  has  bS^n  stated  where  it  is  settled  by  treaty  or  compact;  all 
dependent  rights  are  settled  when  boundary  is ;  1  Ves.  sen.,  448  to  450. 
If,  therefore,  there  was  an  iasue  in  this  caae,  on  the  locality  of  the 
point  three  miles  south  of  the  southernmost  point  of  Charlea  river,  we 
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diouid  be/cpmpeteot  to  decide  it;  and  decree  where  the  boi^nditry 
between  the  states  was  in  1629>  and  1.663,  at  the  dates  of  their*re- 
spectiye  charten. 

On  these  principles,  it  beopmes  unnecessary  to  decide  on  the  re^ 
maining  prayers  of  the  btU;^  if  we  graiit  the  first,  and  settle  Boun- 
dary,- the  others  follow;  and  if  the  plaintiff  obtains  relief  as  to.that^ 
he  wants  no  other,  ^he  established  forms  of  smoh  decrees  ezteM  to 
eyery  thin^'in  manner  or  way  necessary  to  the  final  establishment 
of  the  boundary,  as  the  -true^  line  of  ri^t  and  power  between  -the 
{Murties. 

I'his,  however,  is  not  a  case  where  there  is  an  issue  on  original 
bi^undary ;  the  defendant  does  hot  rest  on  that'fauct,  but  puts  in  a  plea 
setting  up  an  agreement  or  compact  of  boundary  iietween  the  piarties 
whUe  colonieli,.and  the  actual  establishment  of  a  line  agreed  on,  run, 
marked,  and  ratified  by  both  coloniei^  long  possession,  and  a  right 
by  prescription  to  all.  the  territory  north  of  such.  line«  This  pre- 
sents a  case  pn  an  agreement  on  one  side,  alleged  to  be  concl.usiye 
upon  every  matter  complained  of  in  the  bill;  on  the  other,  to  be  in- 
valid for  the  reasons  alleged.  If  this  matter  of  the  plea  is  sufficient 
in  law^.and  true  in  fact,  it  ends  the  cause;  if  not  so  in  .both  respecb, 
then  the  parties  are  thrown  back  on  their  original  rights,  according 
to  their. respective  claims  to  the  territory  in  question;  by  charters, 
or  purchase  from  the  Indians.  If,  then,  we  can  act  at  all  on  the 
ctfMi,  we  must  oq  this  state  of  the^p^le^dings,  decide  on  thl^  legal  suf- 
ficiency of  the  plea,  if  true,  as  on  a  demurrer  to  it;  next,  on*  the  truth 
of  its  averments;  and  then  decide  whether  it  bars  the  complaint  of 
the  plaintiff,  and  all  relief:  if  it  does  not,  then  we  must  ascertain  Jthe 
lact  on  which  the  whole  controversy  turns.  In  thcf  first  asoect  of 
the  case,  it  presents  a  (juestipn  of-  the  most  common  and  undoubted 
jurisdiction  of  a  court  of  eqi^ty ;  an  agreement  which'  the  defendant 
sets  up  a^  conclusive  to  W  all  relief,  and  the  plaintiff;  asks  to  be 
decl^ired  void,  on  grounds  of  the  most,  clear  and  appropriate  cogni- 
zance in  equity,  and  not  cognizable  in  a  court  of  law.  A  fiBJse  re^ 
presentation  made  by  otie  party,  confided  in  by  the  other^  as-  to  a 
£MSt  on  which  the  whole  cause  depends;  the  e;(ecutioa  of  the  agreiBk 
ment,  and  all  proceedings  under  it,  founded  on  a  mistaken,  belief  6f 
tiie  truth  of  the  fact  represented,  r  We  must,  therefore,  do  something 
in  the  cause;  unless  the  detendants  have,  in  their  objections,  made 
out  this  to  be  an  exceptibn  tathe  usual- course  of  equity^  in  its  action 
on  questions  of  boundary. 
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It  18  said  that  this  is  a  political,  not  civil  controversy  between  the 
parties;  and  so  not  within  the  constitution,  or  ttijrteenth  section  of 
the  judiciary  act 

As  it  is  viewed  by  the  Court,  it  is  on  the  bill  alone,  h^  it  been 
demurred  to,  a  controversy  as  to  the  locality  of  a  point  three  iqiles 
sovith  of  the  soQthemmost  point  o^  Charles  river;  which  is  the  only 
question  which  can  arise  under  the  charter.  Taking  the  case  on  the 
bill  and  plea,  the  question  is,  whether  the  stake  setup  onWren- 
tham  Plain,  by  Woodword  and  Safifrey,  in  1642,  is  the  true  point 
from  which  to  run  an  east  and  west  line,  as  the  compact  boundaiy 
between  the  states.  In  the  first  aspect  of  the  case,^it  depends  oir  a 
fact^  in  the  second,  dn  the  law  of  equity,  whether  the  agreement  it 
void  or  valid:  neither  of  which  present  a  political  controversy,  but 
one  of  an  ordinary  judicial  nature,  of  frequent  occurrence  in  suits 
between  individuals.  This  controversy,  then,  cannot  be  a  political 
one,  unless  it  becomes  so  by  the  effect.of  the  settlement  of  the  boun- 
dary; by  a  decree  on  the  fact,  or  the  agreement;  of  because  the  con- 
test is  between  ^tes  as  to  political  rights  and  power,  uncoiinected 
wi^  the  original,  or  compact  boundary. 

We  .will  not  impute  to  the  men  who  conducted  the  colonies  fX 
home,  and  in  congress,  in  the  three  declarations  of  their  rights  pre- 
vious to  the  consummation  of  the  revolution,  from  1774,  to  1776^ 
and  its  final  act,  by  a  declaration  of  the  rights  of  the  states,  then  an- 
nbunced  to  the  world  j  an  ignorance  of  the  efiects  of  territorial  boun- 
dary between  them,  in  both  capacities.  Every  declaration  of  the 
old  congress  wouM  be  falsified,  if  the  line  of  territory  is  held  not  to 
have  been,  from  the  first,  the  line  of  property  and  power.  The 
congress,  which,  in  1777,  framed  and  recommended  the  articles  of 
confederation  for  adoptioYi,  by  the  legislative  power  of  the  several 
states;  were  acting  in  a  spirit  of  fatuity,  if  they  thought  that  a  final 
and  conclusive  judgment  on  state  boundaries,  was  not  equally  deci- 
sive as  to  the  exercise  of  political  power  by  a  state;  making  it  rights 
ful  within,  but  void  beyond  the  adjudged  line. 

The  members  of  the  general  and  state  conventions,  were  alike 
fatiiitous,  if  they  did  not  comprehend,  and  know  the  effect  of  the 
states  subniitting  controversieis  between  themselves,  to  judicial  pow- 
er; so  were  the  members  of  the  first  congress  of  the  constitution,  if 
th^y  could  see,  and  not  know,  read,  and  not  understand  its  plain  pro- 
visions, when  many  of  them  agisted  in  its  frame. 

The  founders  of  our  government  could  not  but  know,  what  has 
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eyer  been,  and  jlfi  familiar  to  every  statesman  ap'd  jurist,  thi^  all  con* 
troyeraies  betivoen  nations,  are,  in  this  sense,  political,  and  not  judi- 
cial, as  none  but  the  spyereign  can  settle  them.  In  the  declaration 
of  independence,  ^be  stateB.  assumed  their  equal  station  among  the 
powers  of  the  earth,  and  asserted  that  they  could  of  right  do,  what 
other  independent  states  could  do;  ^^  declare  war,  make  peace,  con- 
tract alliances;'''  of  consequence,  to  settle  their  controyersies  with.a 
foreign  power,  or  among  themselves,  whiCii  no  state,  and  no  power 
could  do  for  them.  They  did  contract  an  alliance  with  France,  in 
,1'778;  and  with  eatch  other,  in  1781:  th^  object  of  both  was  to  de- 
fend and  secure  their  asserted  rights  as  Sitates;  but  they  surrendered 
to  congress,  and  its  appointed  Court,  the  right  and  power  of  settling 
their,  mutual  controyersies;  thus  /  making  them  judicial  questions, 
whether  they  arose  on  "  boundary,  juri'sdiction,  or  any  other  cause 
whatever."  There  is  neither  the  authority  of  law  or,  reason  for  the 
position,  that  boundary  between  nations  ojr  states,  is,  in  its  nature^  any 
more  a  political  question,  than  any  other  subject  on  which  they  may 
contend.  None  can  be  settled  Without  War  or  treaty,  which  is  by  po- 
litical power;  but  under  the  old  and  new  confederacy. they  cduld  and 
can  be  fliettled  by  a  court  constitutjed  by  themselves,  as  their  oWn 
'Substitutes,  authorized  to  do  that  for  states,  which  states  atone  could 
do  before.  W  are  thus  pointed  to  the  true,  boundary  line  between 
political  and  judicial  power,  and  questions^  A  sovereign  decides 
by  his  own  will,  which  is  the  supreme  law  within  his  own  boundary; 
6  Peters,  714;  9  Peters,  748;  a  court,  oi:  judge,  decides  according  to 
the  law  prescribed  by  the  sovereign  power>  and  that  law  is  the  rule 
for  judgment  The:  submission  by  the  sovereigns,  or  states^  to.  a 
court  of  law  or  equit} ,  of  a  controversy  between  them,  without  pre- 
scribing any  rule  of  decision,  gives- power  to  decide  according  to  the 
appropriate  law  of  the  case;  11  V^s.  294;  which  depends  on  ihe 
subject  maiter,the  source  end  nalure!of  the  claims  of  the  parties,  and 
the  law  which  govelDs  them.  From  the  time  of  such  submissioij, 
the  question  ceases  to  be  a'political  one,  to  be  decided  by  the  sic  volo^ 
sic  jubed,  of  political  power;  it  comes  to  the  cpurt  to  be  decided 
by  its  judgment,  legaL  discretion,  and  solemn  consideration  of  the 
rules  of  law  appropriate  to  its  nature  as  a  judicial  question,  depend- 
ing on  the  exercise  of  judicial  power;  as  it  is  bound  to  act  by.  known 
and  settled  principles  of  national  or  municipal  jurisprudence,  as  the 
case  requires. 

It  has  never  been  (Contended  that  prize  courts  of  admiralty  juris- 
VoL.  XIL— 5A 
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fThm  Btota  oft-' Rhode  IsluidT.  The  Siite  of  l(Mnehiuetli.j 
diotioti,  oik*  (joeations.  before  them,  are.  not  strictly  judicial;  ih€f  de* 
ci^e  on  quettiona  of  war  and  peace,  the  lnw  of  sDationa,  treatiea,  iivd 
the  municipal  Jawa  of  the  capturing  nation,  by  which  alone  they  are 
fottalitcitedf  a  fQFtiori,,if  .auch  courts  weire  constituted  by>a  solemn 
treaify  between  tbe  state  tinder  whose  authority  the  capture  was  mAde, 
and  the  state  whose  leitizens  or  subjects  suffer  by  the,  capture.  All 
taations  sfibmit  to  the.  jurisdictipn  of  such  courts  over  their  «ubjeets, 
and  hold  tb^  final  decrees  concfusive  on  rights:of  property.    6  Cr. 

These  considerations  lead  to  the  definition  .of  political  and  judicial 
power  and  queslioils;  ifae  former  is  that  which  a  sovereign 'Or  state 
exerts  by  hJa  or  its  Own  authority^as  lOeprisal  and  confiscation;  8  Ves. 
429.  the  latter,  is  that  which  iS'^^anted  to  acourt  or  judicial  tribunaL 
So  ofcontrovei^ies^b^twoen  fltates;  they  are  in  Umr  nature- politicid, 
whdti  the  soverei^  or  state  resenres  to  it^lf  the  ri^ht  of  deciding  on 
it;  mlakes-  it  the  ^  subject  of  a  trealy,  ta  be  settled  as  between  sti^ 
^dependent,"  or  ^  the  ibundation  of  representations  from  state  to 
iit^**  This  is  political  equity,  to  be  adjudged  by  the  parties  them- 
selves, as  eontradiistihguished  froni  judicial  equity,  administered,  by  t 
court  of  justice,  decreeing  theequom  et  bonum  of  tbft  case,- let  who  or 
what  be  the  parties  before  tjiem.  These  ^re  the  definitions  of -law  as 
made  in  the  great  Muyland  case  of  Barclay  y.  Russell,  3  Yes.  4S$, 
as  they  have  long  been  settled  aiid  establiriied..  ^Their  ioorrectness 
'1?ni  bfoT tested  by  a  reference  to  the  qiiestion.of  original  'hounda^T^, 
as  it  ever  has  been,  and  yet  U  hy  the  constitjtiop  of  England;,  which 
was  ours- before  the  revolution,  while  colonies;  8  Wheat.  588;.  as  it 
was  here  from  1771  to  l781,  thence  to  1788,  and  since  by  the  con- 
^itution  as  expounded  by  this  Coui^L 

If  the  question  conceiming  the  boubdarieaiof  contiguous  pieces  <if 
knd^  manors^  lordships^  ot  counties  j^atine^  arisea  within  the  iredm, 
it  wa^  cognizable  in  the  high  coiinrt  of  chancery,  in  an  approjAilate 
case;  a  mere  question  of  title  to  any  defibed  part,  was  cognizable^ only 
by  ejectment. or  real  action  in  a  court  of  h^w,  .which  were  in  eitbw 
case  judicial  questions.  \  Yes.  sen.  44fi->7.  If  between  counuiTal*' 
tine,  boundary  involved  not  only:  the  right  of  soil,  but  the  hi|^)est 
franchise  known  to  the  laW  of  England,  jurar  regrlia^.  to  the  same  ex* 
tent  as  the  kipg  in  right  of  the  crown  and  royal  jurisdictidn.  Pala* 
tine  jurisdictioQi  was  a  qualified  povereljpty,  till  abridged  by  the  S4 
H.v8.  ch.  24,  Seld.  Tit  Hon.  380,  382,  638^  838;  1  Black.  Com- 
mentuies,  108-17;  7  Co.  19;  Cro.  El. j840;  4  D.  CD.  450»^cw  The 
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eoQot  »p|M>mted  ^judges-  cf*  oourU-of  Ikit  f^d  equity;  ifie  kinjj^f 
.writs-did  not  Tim  into  hi•J0ouat^.w|lts^w^  In  kis  n^me,  tnd  in^ 
diqtmMti  agaiiist*  his  peii^  Co.  lo^t.  SQ4-1S.  Tet  his  jiiH^dictioiiy 
his.  iy>]raltiesy.  md  jurt  regality  ^,  existed  or  disappea^j  accord- 
ing as  a  chancellor  shoulildecreek as  tphoundaiy.  Penn  ▼«  Baltimore 
1  Yes.  sen.  448-9^  kc*  The  king  had  no  jurisdiction-  oyer"  boun- 
dary Within  ifte  reah4,  without  he  had:  it  in  all  his  dominionsi  as  the 
absolute  owner  of  the  territoty ^  from  whqm.all  title  and  power  must 
flow^  1 3L  Com^  241f  Co,  Litt  1;  Hob.  322;  7  H.  c!  D.  76  j  €o.wp.^ 
205^11;  7  Co^  17^  b.^jui>the  supreme  legislator;  spiye  a  limited  ^w^ 
in  parliament  He  could  make  and  untaiake  boundaries  in  any  part 
of  his  domi^ions^  except  in  proprietary  protinces.  He  jexercised 
thif  power  by  treaty,  as  in  1763,  by  limiting  the  tolonies  to  the  Mis- 
sissippi^ whose  charters  extended  to  the  South  sea;  hj  proclamation, 
which  was  a  supreme  law,  as  in  Florida  and  (Georgia, 19  Wh^eit  5)14; 
1  Laws  U.  S.  443-51 :  by  order  in  council,  as  between  MaSsachusetIs 
and  New  Hampshire,  cited  in  the  argument  .  But  in  all  cases  it  was 
by  his,  political  power,  which  was  competent  to  dismember  royal, 
though  it  was  not  exercised  on  the  chartered  or  proprietary,  pro^ 
vinces.  Mcintosh  v.  Johnson,  8  Wheat  580.  Ih  council,  the  king 
had  no  original  judicial  power,  1  Yes.  sen.  447.  ^He  decided  on  ap- 
peals from  the  colonial  courts,  settled  boundaries,  in  virtue  of  Ids 
prerogative,  where  there  was  no  agreement;  but  if  there  is  a  disputed 
agreement,  the  king  cannot  decrcSe  on  it,  and  therefore,  the  Council 
remit  it  to  be  determined  in  another  place,  on  the  foot  of  the  contract,. 
1  Ves.  sen.  447.  In  virtue  of  his  prerogative,  where*  there  was  no 
agreement,  1  Yes.  sen.  205,  the  king  acts,  not  as  a  judge,  but  as  the 
sovereign  acting  by  the  advice  of  his^counsel,  the  members  whereof 
do  not  and  cannot  sit  as  judged  By  the  statute  20  E.  3,  ch.  1,  it  is 
declared,  that  ^^  the  king  hath  delegated  his  whole  judicial  power  fp 
the  judges,  all  matters  of  judicature  according  to  the  laws,"  1  Rufll 
946;^ 4  Co.  Inst  7Cl,  74:  he  had,  therefore,  none  to  elercise:  and 
judges,  though  members  of  council,  did  not  sit  in  judicature,  but 
merely  as  his  advisers. 

The  courts  had  no  Jurisdiction  over  the  colonies,  persons  or  pro- 
perty therein,  except  in  two  cases;  colonies  and  provinces  beiug.cor- 
jk5rations  under  letter^  patent,  3  Yes.  435,  were  amenable  to  the 
king  in  thf;  king's  bench,  by  quo  warranto,  which  is  a  prerogative 
writ;  and  a  scire  facias,  in  chanceiy,  to  repeal  the  letters  patent,  which 
is  a  part  of  the  statutory  jurisdiction  of  that  court  in  such  cases,  by 
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the  court  ia  chancery,  also  in  virtue  of  the  rayal  prerogative^  by 
which  the  charter  was  made.  But  chancery  could  notact  on  bounr 
daries  in  the  royal  or  chartered  colonies:  •  it  could  act  on  lords  pro- 
prietors of  provinces^  when  they  were  in  the  realm,  where  they  Were^ 
subjects;  though  in  their  provinces  they  were  sovereign,  dependen£ 
only  on  the  crown  and  the  general  supremacy  of  parliament  Acts 
of  parliament  did  not  bind  them,  uiile$s  extended  to  them  expressly, 
or  by  necessary  consequence,  2  Ves,  sen.  351.  They  had  ull  the 
powers  of 'counts  palatine,  the  absolute  propriety  of  soil,  and  the  pow- 
ers of  legislation;  the  only  restraint  upon  them  was  by  the  powers 
reserved  tothe  king  by  his  letters  patent,  and  allegiance  to  the  crown 
in  matters  of  prerogative  not  granted.  Tl^e  power  of  parliamei^t 
W^s,  op.  the  American  principle  of  the  revolution,  confined  to  the 
regulation  of  ^^ external  commence;'*  though  by  the  Englisii  principle, 
it  extended  to  all  cases  whatever^  Yet  sovereign  as  they  were  as  to 
all  things,  except  those,  relating  to  the  powers  of  the  kin^  and  parlia- 
ment; chancery  copld  and  did*aot  on  agreements  between  them  as  io 
their  boundaries,  in  the  case  of  Penn  v.  Baltimore ;'  though  it  could  not 
have  done  so  hsld  they  stood  at  armsMength;  in  which  ca^  the  king 
in  council  could  alone  have  decided  the  original  boundary  on  an  ap- 
peal, 1 .  YeSi  seni.  446«  Chancery  also  coUld  and  -did  decide  on  the 
title  to  the  Isle  of  Man,  which  was  a  feudal  kingdom:*  6h  a  bill  ibr 
discovery  of  title,  relief  as  to  rectories  and  tithes,  which  was  a  mere 
franchise,  a  plea  to  jurisdiction  was  overr-uled.  Derby  v.  Atbbl,.  1 
Ves.  sen^  202 ;  S.  P.  Bishop  of  Sodor  &  Man  v.  Er  Derby,  2  Ves* 
se:i.  337)  356. 

In  each  of  these  cases,  objections  to  the  jurisdiction  were  made 
similar  to  those  takde  in  this,  but  were  overruled;  and  neither  the 
authority  or  {Principles  of  either  have  been  questioned:  on  the  con- 
tra:ry,  they  have  been  recognised  and  adopted  by  all  courts  which 
follow  the  course  of  the  law  pf  England;  yet  each  involved  the 
same  question  as  the  present  tn  the  first,  the  decree  as  to  boun- 
dary settled  b^  co^sequence  the  collateral  and  dependent,  queisrtions 
of  title,  jurisdiction,  and  sovereignty,  of  and  over  the  disputed  terri- 
tory; in  the  two  last,  on  a  suit  for  rectories  and  titheis,  the  title  to  a 
feudal  kingdom  wias  but  a  dependent  matter,  and  was  settled  by 
deciding  that  the  bishop  had  a  right  to  the  tithes  He  claimed.  The 
same  principle  was  settled  in  the  case  of  the  Nabob  of  the  Camatic 
V.  The  East  India  Company,  though  it  is  commonly  referred  to  in 
fayoutr  of  a  contrary  position. 
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On  the  original  pleadiogs^  the  caae  was  oh  a  bill  for :  an  tiecount 
founded  on  two  agreementahetween  the  parties,  in  1785  and  1787 f 
The  defendants  plead  their  rights  and  privileges  under  their  charter,' 
with  power  to  ma&e  peace  and  war  witijiin  its  liiftits;  that  the  plain- 
tiff was  rsorereign  prince;  that  the  agreements  stated- in  the  bill 
were  made  with  him  in  their  respective  capacities,  one  as  an  absolute; 
the  other  as  a  quali&d  sovereign;  and  that  the  matters  thisrein  con- 
tained related  to  peace  and  war,  and  the  security  ai^d  defence  of  their 
respective  territorial  possessions. 

The  plea  was  consideredi  and  overruled  by  the  chancellor;  thus 
exercising  jurisdiction  to.  that  extent  1  Ves.  371,  387r  An  answer 
was  then  put  in,  Containing  the  same  matter  as  the  plea;  adding  that 
the  agreements  between  the  parties  were,  treaties  of  a  federal  cha- 
racter^ both  being  jK>vereigns;  and  that  the  agreement  of  1787  was 
a  final  treaty;  and,  therefore,  the  subject  tidatters  thereof  were  cog- 
nizable by  the  law  of  nations  not  by  a  municipal  comt.  The  bill 
was  dismissed  on  this  ground :  ^  It  is  a  case  of  mutual  treaty  hetweeii 
persons  ^acting,,  in  that  instance,  as  states  independent  of  each  other; 
and  t^  circumstai^ce  that  the  East  India  Company  are  mere  subjects 
with  relation\to  this  country,  has  nothing  to  do  with  that  Tb^t 
tfeaty  wjas  entef^d  into  with  them  as  a  neighbouring  ipdependent  state, 
and  is  the  Sam'e  as  ^f  it  was  a  treaty  between  two  sovereigns;  and 
consequently  is  not  ^  subject  of  municipal  private  ju^i^diction/^ 
It  thus  is  manifest,  ^at  if  the  answer  had  beei\  to  the  merits,  there 
must  have  been  a  decree:  die  idlsmission  resulte^l  from  tlie  new 
matter  added,  as  is  evident  frpm  thex>pinion  of  the  chancellor  oa the 
plea;  and  of  lord  commissioner  Eyre  on  the  answer,  and  his  closing 
remarks,  in  which  he  declares;  ^^  that  the  case  was  considered  wholly 
independent  of  the  judgment  on  the  plea,  and  was  decided  on  the 
answer,  which  introduced  matters  showing  that  it  was  not  mercantile 
in  its  nature,  but  political;  and  therefore  the  decision  stood  wholly 
clear  of  the  judgment  on  the  plea.'*    3  Ves.  jn  56,  60. 

That  a  foreign  sovereign  may  sue  in  an  English  court  of  law  or 
equity,  was  settled  in  cases  brought  by  the  king  of  Spain,  Hob.  113. 
That  a  foreign  government  may  sue  in  chancery,  by  such  agents- as 
it  authorizes  to  represent  them,  on  whom  a  cross  bill  can  be  served, 
with  such  process  as  will  compel  them  to  do  justice  to  the  defendant, 
was  decided  in  the  Columbian  Government  v.  Rothschild,  1  Sim. 
104.  These  cases  were  recognised  in  The  King  of  Spain  v.  Machado, 
by  the  house  of  lords;  who  held  that  a  king  had  the  same  right  to 
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[TI19  Staifl  of  Rhode  Idfta4.T.  The  State  ofliMnglwiettg.] 
fUQ  as,  any  othe^  perao^i  JE)ut  that  when  be  did  mii&  iti  chaneeiy>  it 
was  as  imy  other  4iuitor9  who  sought  or  submitted  to  its  jurisdiction; 
that  it  could  decide  on  Ihe^  construction  and  validity  of  jthe  treaties 
))etween  France  and  the  allied  sovereigns  of  Europe  in  1814 ;,  and  on 
die  validity  of  a  private  and  sepiarate.  treitty  between  France  and 
Spain* 

The  case  involved  both  questions;  bojth  w^re. fully  considered  by 
the  lords,  in  affirming  the  "decree  of  the  chancellory  overruling  the 
demurreis  4  Russell,  560;  which  assigned  for  cause  that  the  plaintiff 
had  HLQt  made  put  a  case  for.  any' relief  in  aicburKof  ckiulty,  for  the 
reasons  assigned  in  the  argiiment:  that  a  foreign  sovereign  could 
AJOt  sue  ip  yirtue  of  his  prerogative  rights;  that  an  English  court 
would  hot  enforce  these  rights,  accruing  out  o£  a  treaty  with  France, 
which  was  inconsistent  with  the  existing  relations  between  each  of 
those  countries,  (France  and  Spain,)  and  the  king  of  England,  d 
filigh.  P/C.  new  aelries,  31,  44, 46,  50,  60. 

The  court  of  king's  bench  also  will  consider' the  effect  of  the  de- 
daration  of  ifidependence  and  treaty  of  peace,  in  an  action  on  a  bond. 
Folliottv.  Ogden,  ^  D  &  E^^  730. 

From  this  yiew.of  the  law  of  England^  the  results  are  dear,  that 
the  settlement  of .  bouiidaries^by  the  king  in  council,  is  by  his  pre* 
k<ogative;  whidi'^is  political  power, acting  on  a^  political  q]uestioi)t 
between  dependent  cdrporations  or  proprietaries,  in  his  dominions 
without  the  realm.  When  it  is  done  in  ^6&a&cery,  it  is  by  its  judi- 
cial power,  in  ^^  judicature  according  to  the  law,''  and  necessarily  a 
judicial  question,  whethe^r  it  relates  to  the  boundary  of  provinces^ 
according  to  an  afp'eement  between  the  owners,  as  Penn  v.  Balti- 
more; the  title  to  a  feudal  kingdom,  in  a  suit  appropriate  to  equity, 
whjere  the  feudal  king  appears  and  pleads,  as  in  the  case  of  the  Isle 
of  Man ;  6r  on  ati  agreement  between  a  foreign  sovereign  and  the  East 
India  Company,  in  their  mere  corporate  capacity.  ]3ut  when  the 
company  assumed  the  character  of  a  sovereign,  assert  the  agreement 
to  be  a  ^federal  treaty,"  between  them  and  the  plaintiff,  as  neigh- 
bburing  Sovereigns,  each  independent,  and  the  subject  matter  to  be 
peace  and  war,  political  in  its  nature,  oh  which  no  municipal  court 
can  act  by  the  law  of  nations,  chancery  has  no  jurisdiction,  but  to 
dismiss  the  bill.  Not  because  it  is  founded  -  on  a  treaty,  but  because 
the  defendant  refused  to  submit  it  to  judicial  power:  for,  had  the 
Company  not  made  the  objection,  by  their  answer,^  the  court  must 
kave  proceeded  as  in  The  King  of  Spaih  Vv  Machado,  and  decreed  on 
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the  Tilidity^  aa  well  as  the  construction  of  the  treaties.  The.  eonrt, 
in  .one  case,  Qould  not  for^e  a  soveneiga' defendant  to  suliinit  tb9 
merits. of  the  o^se  to  their  cognizance;  but  in  the  other,  when  be  was 
plaintifF,  and  a  subject  was  a  defendant,  who  appeared  and  fdei^,  the 
whole  subject  matter  of  the  pleadings  was  decided  by  judicial  power, 
aa.a  judicial  question;  and  9Mch  has  been,  and  is  the  settled  course  of 
equity  in.  England. 

.  .In-the- colonies,  diere  was  no  judieial  tribunal  which  could  settle 
boundaries  between  them;  foi*  the  court  of  une  could  not  adjudicate 
oil  ihp  rights  of  another,  unless  as  a  plaintifif.  The  only  power  to  do 
it  ^remained  in  the  king,  where- Acre  was  no  agreement^  aQd.in 
chancery,  where  there  was  one,  and  the  parties  appeared;  so  that  the 
Question  was  partly  political  c^nd  partly  judicial,  and  so  remained  till 
the  declaration  of  independence.  Then  the  states,  being  indepen- 
dent^ reseryed  to  then^lires  the  power  of  settling  their  own  bounda- 
ries', which  was  necessarily  a.purely  poUtioal  matter,  and  so  continue4 
till  nsi..  Then  the  states  delegated  the  whple power  aver  contro^ 
*  verted  bbundaries  to  congress,  to  appoint  and  its  court  to  decide,  as 
judges,  and  gj||ve  a  final  sentence  and>  judgment  upon  it,  as  a  judicial 
tjuestion,  settled  by  a  specially  appointed  judicial  power,  as  the 
substitute  of  th^  king  in  council,  and  the  court  of  chancery  in  a 
proper  case;  before  the  one  as  a  political,  and  the  other  as  a  judicial 
question. 

Then  came  the  constitution,  which  divided  the  power  between 
ihe  political  and  jildicial  departments,  after  incapacitating  the  states 
from  settling  their  controversies  upon  any  subject,  by  treaty,  com- 
pact, or.agreementf  and  completely  reversed  .the  long  establisheU 
course  of  the  -laws  of  England.  Compacts  and  agreements  were 
referred  to  the  political,,  controversies  to  the  judicial  power.  This 
presepta  this  part  of  the  case  in  a  very  simple  and  plain  aspect  AU 
the  states  have  transferred  the.  decision  of  their  controversies  to 
this  Court;  each  had  a  right  to  demand  of  it  the  exei:cise  of  the 
ppwer  which  they  had  made  judicial  .by  the  confederation  of  1781 
and  1788;  that  we  should  do  that  which  neither  states  or  congress 
could  do,  settle  the  controversies  between  them^.  We  should  forget 
our  high  doty,  to  declare  to  litigant  states  that  we  had  jurisdiction 
over  judicial,  but  not  the  power  to  hc«»r  and  determine  political  con-* 
troversies:  that  boundary  was  of  a  political  nature,  and  not  a  civil 
one;  and  dismiss  the  plaintiff's  bill  from  our  records,  without  evep 
giving  it  judicial  consideration*.  We  should  equaUy  forget  the  die- 
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{Tli«  State  of  Rhode  Itland  y.  The  State  of  MaMaehtuettaJ 
tatd  o£ reason,  tt.e  known  itrle  drawn  by  &ct  and  law;  tbi^t  from  the 
Dature  of  s  qont  Dversy  between  kings  ortrtateSi  it  cannot  be  judicial; 
that  where  they  reserve  to  themqelvesthKa  final  decision,  it  ia  of 
necessity  by  their  inherent -political  power;  not  thait  which  has" been 
delegated  to:  the  judges,  as.  matters  of  judicature,  according  to  the 
law. .  These  rules  and  principles  have  been  adopted,  by  tiiis  Court 
from  tf  very  ear)y  period. 

In  179^9,  it  wa9  laid  down,  that  though  a  state  could  not  sue  at  law 
for  an  fiicgrpdreal  right,  as.  that  of  sovereignty,  and  jurisdictiao;  theiie 
was  no  reasdn  why  a  remedy  c<iuld  not  be  had  in  equity.;  That  one 
state  may  file  a  bill  against  another,  to  be.  quieted  as  to  ihe  boun- 
daries or  disputed  territory,  atad  this  Court  might  appoint  comthi^ 
sioners  to  asoelrtain  and  report  them;  since  it  is  monstrous  to  talk  of 
existing  rights, .  without  cditespondebt  remedies.  3<  Dall.  41 3.  In 
New  Jersejp  v.*  Wilson,  the  only,  qtiestion  in  the  case  Was,  whether 
Wilson  lieM.  certain  lands  exempt  from  taxation.  7  Cr.  164. .  In 
Cohens  V.' Virginia,  the  Court  held*  that  the  judicial  power  df  the 
Uttifed  States  ^ust  be  capable  of  de<iiding  any  judicial  question 
gro'^ing  out  of  the  constitution  and  /laws.  That  jn  one  class  of  cases, 
^  this  character  of  the  parties  is  every  thing,  the'  nature  of  ,the  ease 
nothing;^'  in  the^ckher,  ''the  nature  of  the  case  is  every  thing,  the 
ch'aiicter.  of  the  parties  nothing.''-  That  the  clause  relating  tp.  cfises 
in  kw  or  equity,  arising  under  the  constitution,,  laws,  and  treatijeis, 
mak^s  no  exception  in  terms, or  regards  ''the. condition  of  the  party .'^ 
If  there  be  anjr  exception,  it  is'  to  be. implied  a*gainst  the  express 
tyords  of. the  article.  In  the  second  class,  "the  jurisdiction  dep^ds 
entirely  on  the  charaeter  of  the  parties,?'  comprehending  "  contro- 
versies between  two  or  more  states.''  '"If  these  be  the  piairdes,  it  is 
entirely  unimportant  what  may  be  the  subject  of  controversy.  Be 
it  what  it  may,  these  parties,  have  a  constitutional  right  to  come^intp 
the  feourts  of  the  Union."    6  Wh.  378, 384,  392-Sf. 

In  the  following  <!a8es  it  will  appear,  that  the  course  of  the  Court 
on  ihe  subject  of  boundary,  has  been  in  accordance  with  all  the  fore- 
going rules;  let  the  question  arise  as  it  may,  in  a  case  in-  equity,  or  a 
ease  in  law,  of  a  civil  or  criminal  nature;  atid  whether  it  affects  the 
tights  of  individuals,  of  states,  or  the  United  States,  and  depends  on 
charters,  laws,  treaties,  compacts,  or  cessions  which  relate  to  bdobdary. 
In  Robinson  v.  Campbell,  the  suit  involved  tiie  construction  bf  the 
compact  6f  boundary  1)etween  Virginia  and  North  Carolina,  made  in 
1802;  and  turned  on  the  question,  whether  the  land  in:ContFover8y 
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[Tte  State  of  iUiode  Ifhoid  t;  The  8taie-4f  Maichwittte.] 
was  alti^iys^^  whlyn  the  original  limits  of  TefiQ^asee^  which  the  Court 
dMided.    3  "Wh.  213>  218^  224.    '"The  United  States  y.  Beyan,  was 
an  indictment  for  murder;  the  qu^tibnsicertified  for  the  opinion  of 
{his  Court  #ere :    Ist,  whether  the  place  at  which  tiie  6ffence  was 
committed^  waii  within  the  jurisdiction  of  Mas^chusetts;  add  2dy 
whethei*  it  was  committed  within  the  jurisdiction  of  the  circuit  court 
of  that  district     rt  was  considered  and  decided,  as  a  question  of 
'bbundar7,  3  Wh.  33:9, 386,  as  before  stated'.   In  Burton  y.  WUliams, 
the  case  inyolved  a  collision  of  interest  between  North  Carolina, 
Tennessee,  and  the  United  States,  under  'th6  cessions  by  tiie  former 
to  the  two  latter,  in  which  this  Court  reviewed  all  the  a«ti  of  con- 
gre^  and  of  tl^e  two  states  on  the  subject,  and  the  motives  of  thepar^  * 
ties,  to  ascertain  whether  the  dasus /csderts'  had  eyeV  arisen.    The 
case  ajso  inyolved  t^e  construction  of  the  compaict  between  Tenoei^ 
see  ahd  the  Ubited  States,  liiad^  in  1806.    The  Court  use  ^thli  lah^ 
.goage'  in  relation  ^to*  it:   ^'The  members  of  the  American  family 
jpoasess  ample  means  of  defence  under  the  constitution,  which  we. 
hope  ages  to  comc^  will  verify.    But  happily  for  our  domestic  har- 
mohjy  the  power  of  aggressive  operation  against  each  other  is  taken, 
away.'^*    It  is  difficult  to  in^gine  what  other  means  of  defence  ex- 
isted in  such  it  case,  unleils  those  ^ich  the  Court  adopted,  by  con- 
struitfg  the  acts  recited,  as  ibto  contracts,  of  independent  states^  by 
those  rules  twhich  regulate  contracts  relating  to  territory  and  boun- 
dary: 3  Wh.  529, 53^,  538.    In  De  La  Croiit  vi  Chiunberlain,  it  was 
held,  that  '^a  quertion  of  disputed  boundary  between  two  sovereign, 
independex^t  nations,,  is  indeed/more  properly  a  subject  for  diplo- 
matic discussion  and  of  treaty,  than  of  judicial  inv^st^idon.   If  the 
United  States  imd  Spain  had  settled  this  dispute  by  treaty,  before 
the  Uoited  States  «xtikiguished  -the  ctaim  bf  Spain  to  the  Floridas, 
the  boundary  fixed  by  such  ti^ty  ^ould  have  concluded  all  par- 
ties.'*^    12  Wh.  600.    Accordingly,  in  Harcourt  y.  Gailliard,  which 
orpse  on  a  Britisdi  grant  mad^  in  1777,  th^  Court  decided,  the  ease 
by  reference  to  the  treaty  of  1?63,  the  ieicts  of  the  king  before  the 
revolution, -the  effect  of  the  deckration.ctf,  independence  and  treaty 
of  peace  in  1783,  in  order  to  ascertaih  the  original  boundary  be- 
tween Florida  And  Georgia;  on  which  the  whole  case  turned.    12 
Wh«  524.  In  Henderson  v.  Poindexter,  the  same  ^point  arose,  and  the 
same  course  was  ti^en;  the  treaty  of  boundary  with  Spain  in  17^5^ 
Was  also  considered  by  the  Court,  as  well  as  the  cession  by  Georgia 
to  the  United  States  in  1802,  and  the  various  acts  of  congress  on  the 
Vol.  XIL— 5B 
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(TlMfSteto  of  Rhode  Idand  ▼.  TfaeBteta  of  HMuliMotli.] 
iHibject    IS  .Wh.  530,  9S4,  &c.    Jo  Patterson  ▼•  Jwcksm,  the  title 
depended  on  the  boundary  between  Georgia  and  the  Cherokees;  and 
the  only  question  was^  as  to  the  territorial  limits  of.the  state,  accord- 
ing to  .the  treaties  with  them  and  that  state,  which  the  Court  defined, 
and  decided -accordingly.    2  Peters,  2S5-7,  &G.    So  they  bad  i»e- 
▼idusly  done'  in  yarious  cases,  arising  on  the  boundfury  between 
North  Carolina  and  the  Cherokees.    1  Wh.  155^  2  Wh.  S5;  9  Wh. 
673f  li/Wh*  SSa    In  Foster  &  Elam  v.  Neilson,  two  questions 
arose:    1.   On  theboundary  of  the  treaty  of  1808,  ceding  Louisiana 
to  jkhe  United  States,  as  it  was  before  the  cession  of  the  Floriidas^  by 
Spain,  by  the  treaty  of  1819:    2d»   The  constructioh  of  the  eighth 
article  of  that  treaty,    fioth  claimed  the  territory  lying  north  of  a 
line  drawta  east  from  the  Iberville,  and  extending  £rom  ^be  Missis- 
sippi to  the  Perdido.    ThO'title  to  the  land  claimed  by  the  partjep^' 
depended  on  the  right  of  Spain  to  grant  lands  within  the  duqMted 
territory^  at  the  date'  of  the  Spanish  grant  to  the  pflaintififj  bk  1804^ 
Hie^  daimed  under  it,  a^  being  then  within  the  territory  oC  Spain; 
and  confirmed  absolutely  by  tfus  treaty  of  cession:,  the  defendant 
rested  on  his  possession.    On  the  first  question,  the  Court  held,  that 
so  long^as  the  United  States  contested  the  boundary,  it  was  to' be 
settled  by  the  two  goremments,  and  not  by  the  Court;  but  'if  the 
boundary  had  been  settled  between  France  while  she  held  Louifliana^ 
and  Spain  while  she  i  held  Florida,  or  the  XTnited.  States  and  Sp^ip, 
had 'agreed  on  the  boundary  after  1609;  then  the  Court  could  decide 
it  as*  a  matter  bearing  dii'ectly  on  the  title  of  the  t>lainti£  .  On  th^ 
^secijnd  question,  they  held,  that  as  the  government  had  up  to  that 
time  construed  the  eighth  article  of  tbe  treaty  of  1819,  to  be  a  mere 
stipiilatiOD  for  the  future  confin^ation  of  previous  grants  by'Spain^ 
to  be  made  I^  some  legislative  act,  and  not  a  present  eonfinnatioBy 
abeolute  and  final  by  the  mere  force  of  the  treaty  itself,  as  :a  Supreme 
law  of.the  land,  tiie  Court  was  bound  not  to  give  a  different  xM>n- 
vferuction.*  On  that  construction;  the  question  ^as,  by  whomlhe  eoii- 
firmation  shoiUd  be  made:  the  Court  held  the  words  of  the  treaty  to 
be  the  latiguage  of  contract,  to  be  executed  by  an  act  of  the  legisb- . 
turj^,  of  eourse  by  political  power;  to  be  exercised  by  the  congress  at 
its  discretion;  on  which  the  Court  cbuld  not  act    But  the  Court* 
distittetly  re'jognised  ^e  distinction,  between  an  executory  treaty,  as 
a  mere  eontract  between  nations,  to  be  carried  into  execution  by  the 
soveretgn  power  of  the  respective  parties,  and  an  executed  treaty, 
effecting  of  itself  the  object  to  be  accomplished,  and  defined  .the  line 
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{Thi^SUto  <ir  Rhode  I^Hid  y.  7>0  Stele 4if  JUuiMellittitli.] 
baftiVMii  them  thus:  ''^•OiicVcpnstitution  declares  a  treaty  to  be  the 
law  of  the  land.  It  ia  c6aBe^tt6iit)y  to  be  regarded  in  courts  of  jus- 
tice, as  eqpiTalent  to  an  act  of  the  legisltture,  whenever  it  operates 
of  itself  without  the  aid  of  any  legisUtive  pravision.  But  when  the 
terms  of  the  stipulation  import  acbntract;  when  either  of  the  {Mur- 
ties  stipulate  to  perform  w  particular  act;  the  treaty  addsesses. itself 
to  the  political,  not  to  the  judicial  depfurtmeht;  and  the  legislatute 
must  ex^ute  th^  odntract,  before  it  calk  become  a  rule  for  the  Court^' 
Adopting  the  eonstructton  given  by  congress,  and  the  bpundary  being 
disputed. in  1804,. when  the  grant  was  made, ijie. Court  considered 
both  to  be  political  qucMioni;  and  held  them  nbt  to  be  cognizable 
by  judicial  power.  2  Peters,  253, 39?^  306,  309)  314,  315.  All  the 
principles  laid  down  in  this  c#se,  were  iiilly  considered  and  affirmed 
fn  the  United  States  v.  Arredondp  j^  whjch  arose  under  an  act  of  con- 
gress submitting  to  this.  Court  the  final  decision  of  controversies 
between  the  United  States  and  aU  persons  claiming  lands  in  Florida^ 
under  grants,  &c»  by  Spain,. and  prescribing  the  rules  for  its  deci- 
sion, among  which  was  the  ^^  stipulations  of  any  treaty,"  &c.  Thus 
acting  under  the  authority  delegeted  by  congress,  the  Court  held 
that  the  construction  of  the  eighth  article  Of  the  treaty  of  1819^  by 
its  submissioji  to  judicial  power,  became  a  judicial  question;  and'  on 
the  fuUe^  consideration,  held,  that  it  operated  as  a  perfect,  pr^ent, 
and  absolute,  confirmation  of  all  the  grants  which  come  within  its 
provision.  That  no  act  of  the  political  department  remained  to  be 
done;  that  it  was  an  executed  tiWty,  the  law  <if  the  lahd,  and  a  rule* 
for  the  Cqurt  6  Peters,  710^.735,  741,  742,  743.  In  tbe  United 
States  Vr  Percheman,  the  Court,  on  considering,  the  necessary  efltect 
of  tbi9  construction,  repudiated  that  which  had  been  given  in  Foster 
&  Elam  V.  Neilson;  7  Peters,  89.  In  the  numerous  cases  which 
have  arisen  since,  the  treaty  has  been  taken  to  be  an  executed  one, 
a  rule  of  title  and  property,  and  all  questions  arising  under  it  to  be 
judicial;  and  congress  has  confirmed  the  action  of  the  Court  when* 
ever,  i^ecessary .  In  New  Jersey  v.  New  York,  the  Court  were  unaai- 
mous  in  considering  the  disputed  boundary  between  these  states,  to 
be  within  their  original  jurisdiction,  and  reaffirming  the  jurisdiction 
of  the  circuit  courts,  in  cases  between  parties  claiming  lands  under 
grants  from  difierent  states:  the  only  difi*erence  of  opimon  was  on 
one  point,  suggested  by  one  of  the  judges,  whether,  as  New  York 
had  not.appeare^i  the  Court  could  award  compulsory  process,  or 
proceed  ex  parte;  a  point  which  does  not  arise  in^is  cause,  and  need 
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[The  Siato  of  Rhode  liknd  v.  Tb«  6tati|  of  M«:«achiipetii.]< 
not  to  b^  considered  in  its  present  stage;  ais  Massachusetli^  has  ap- 
peared and  plead  tot  the  merits  of  theUD* 

If  judicial  authority,  is  competent  to  settle  what  is  the  line'be^ 
twcen  Judicial  and  political  powen  and  questions,  it  appears  from  this 
Tiew  of  the  law,  as  administfered  in  England  and!  (he  courts  of  the 
United  States^  to  have  beea  done  without  any  one  decision  to  the 
contrary,  fronv.  the  time,  of  Edward  the  Third.  The  statute  refer- 
red to,  operated  like  our  constituiion  to  make  all  questions  judicial, 
which  were  submitted  to  judicial  power,  by  the  parliament  of  Eng*^ 
landy  the  people  or  legislature  of  these  states,  or  congress;  knd  when 
this  has  been  done  by  the  constitution,  in  reference  to  disputed 
boundaries,  it  will  be  a  dead  letter  if  we  did  not  exercise  it  now,  as 
this  Court  has  done  in  the  cases  referred  to. 

The  course  of  the  argument  made  it  necessary  for  the  Court  to 
pursue  that  which  has  been  taken.  Having  disposed  of  the  leading 
objection  to  jurisdiction,  we  will  examine  the  others. 

It  has  been  argued  by  the  defendant's  counsel,  that  by  tiie  declara- 
tion of  independence,  Massachusetts  became  a  sovereign  state  oyer 
all  the  territory  itk  her  possession,  which  she^  claimed  by  charter  or 
agreement;  in  the  enjoyment  of  which  she  cannot  be  disturbed: 

To  this  objection  there  are  two  obvioiis  answers:  .  l^t  By  the 
third  article  of  confederation,  the  states  entered  into  a  mutual  league 
for  the  defence  of  their  sovereignty,  tiieir  mutual  and  general  wel- 
fare; being  thus  allies  in  the  war  of  the  revolution,  a  settled  prin^- 
ple  of  the  la\y  of  nations,  as  laid  down  l>y  this  Court,  prevented  ooe 
from  making  any  acquisition  at  the  expense  of  the  other.  12  Wh. 
525-6.  This  alliance  continued,  in  war  and  peace^  till  1788;  when, 
id:  Massachusetts  surrendered  the  right  to  judge  of  her  own  boun^ 
dary,  and  submitted  the  power  of  deciding  a  controversy  concerning 
it  to  this  Court     6  Wh.  378,  380,  393. 

It  is  said,  that  the  people  inhabiting  the  disputed  territory,  ou|^t 
to  be  made  parties,  as  their  rights  are  affected.  It  might  with  the* 
same  reason  be  objected,  thai  a  treaty  or  compact  settling  boundary, 
required  the  assent  of  fhe  people  to  make  it  valid,  and  that  a  decree 
under -tiie  ninth  article  of.  conjfederation  was  void;  as  the  authority 
to  make  it  was  derived  from  the  legislative  power  only.  '  The  sarnie 
objecfion  was  overruled  in  Penn  v»  Baltimore;  and  in  Poole  t« 
Fleeger,  {his  Court' decUred,  that  an  agreement  between  states^  con- 
sented td  by  congress,  boupd  the  citizens  of  each  state.  There  are 
two  principles  of  Uie  law  of  nations,  which  would  pMect  theiki  in 
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their  proftrty : .  1st  That  grants  by  a  goyenimwty  de  .fadx>,.of  paM» 
of  a  disputed  territory  iD>  it$  possessipn,  a^  valid  against  tl|e  state 
which  had  ttie  right  12  Wh.  600^1.  M.  That  when  a  territory 
js  acquired  by  treaty,  cession,  o]r  eyepr  ^^onquest,  the  :ri|^ts  ot  the  .in- 
habitants to  property,  nM  roypected  aiid  sacred.  8  Wb«  589f  18 
yVh.  635;  6  Peters,  712;  T  Peters,  863;  8  Peters,.  445^  9  Peti^ 
133;  10  Peters,  380,  718,  &C. 

It  ha3>  been  contended,  tbttt  Hdfi  Court  cannot  proceed  ib  tfaia 
causey  without  seme  prpcea^  and  rule  of  decisidn  prescribed  appro- 
ipriate  to  the*  case;  Imt  no  qiieatioh  on  process  <^an  arise  on  these 
id^edings;  none  is  now  necessary,  as  the  defendant  has  appeared;  ami 
plead,  whiek  plea  in  itself  makes  the  first  point  in  the  cause^witlifoat. 
any  additional  proceedipg;*  that  is,  whether  the  plea,  shall  be  aUowed 
if  siJ^Scient  in  law  to  bar  the  complaint,  or  beoyerruled,  as  not-b^ 
ing  a  iMir  in:  law,  though  true  in  fact  In  this  state  of  the  cas^  it  is 
that  of  the  Nabob  ▼.  T^e  ^ast  India  Company,  where  the  plea  was 
OTerraled  on  that  ground,  whereby  the  ditfendant  was- put.  to  an 
answer,  .assigning  additibdal  grounds,  to  /lustain  a  motion  to  dittniss;* 
or  i€^  the  plea  is  allowed,  the  defendant  must  next  prove  the  tnjt|i'«f 
th^  ^matters  set  up.  When  that  is  done,  the  Court  mu^  decide  ad- 
eordiDg  tOr  the  law  of  equity^l  Yes.  sea  446,  203>,  whether. Ifae 
agreement  plead  shidbsetde,  or  leave  the  boundary  open  to  a  settle- 
n^ent  by.  oui* Judgment;  according  to  the  law  of  nations,  the*  charters 
from  the  V crown  under  which*  both  .patties  daim,  aa  an  5  Wheat 
375;  by  the  law  of  prescriptioD,  as  claimed  by  the  defendant,  oh  tiie 
same  principles  whid^  have  been  rules  for  the  action  of  this  Court  in 
the  case     1  Vqs.  sen.  453;  9  Peters,  760. 

It  is  further'  objected,  that  though,  the  Court  may  render,  they 
cantiot:  execute  v^  decree  without  an  act  of  congress  ijn  aid. 

In  testing  this  objection  by  .the -comlnon  law,  there  cap  be  no  dif^ 
fieulty  in  decreeing,  as  in  Penn  v.  Baltimore;  mutatis  mutandis; 
Thiait  the:a(pxseinent  is  valid,  and  binding  between  the  parties;  ap- 
pointing commissioners  .to  ascertain  and  mar^  the  line  therein  desig-' 
nated;  order  their  proceediligs  tD  be  returned  to  the  Coutt;  3  DaU. 
410,  note;  decree  that  the  parties  should  quietly  hold  according  to 
the  articles;  that  the  citizena  on.e^ch  side  of  the  line  ahould  be 
bound  thereby,  ik)  iar  aAd  nd  farther  than  the  states,  could  bind  them 
by  a  compact,  with  the:  assent  of  congress,  (11  Peters  209;)  i  Ves. 
sen.  455;  3  Yes.  sen.,  supplemrat  by  Belt.  195, 197.  Or  if  any  dif- 
ficulty should  occur,  do  as  declared  in  1  Ves.  sei>.;  if  the  parties  want 
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frib  8|«te  ofBliod^  liltiidy.  TIm  fltiW  of  HaiNflhawtte  J 
Mi]r  thing  more  to  be  done,  they  nuut  resort  td  another  jurisdietioiis 
which  is  tpprofiriate  to  the  cause  of  complaint,  as  the  king's  benchv  or 
the  king  in  council  Vide  United  States  v.  Peters,  5  Crancfa^  1 16, 185, 
case  di  Olmstead;  make  the  decree  without  prejudice  to  the  ^United 
State«i)  or  any  persons  whoin^the  parties  could  cmt  Innd.  And  ^n 
case  any  person  should  obstruct  the  execution  of  the  agreement  the' 
party  to  be  at  liberty,  from  time  to  time,  to  apply  to  the  Court  1 
Ves*  jr.  454;  S  Ves.  sen.  195, 196..  Or«  as  the  only  question  is  one 
of  jurisdiction^  which  the  Court  will- not  diyide,  they  will  retain  the 
bill,  and  direct  the  parties  to  a  forum  proper  to  decide  co^teral 
questions.  1  Ves.  sen.  ^04,  S05;  £  Ves.  sen.'  356, 357 ;  1  Yes.  se^.  454 ; 
^  Cranch^  115, 136..  On  the.other  hand,  should  the  agk'eepient  not 
be  held  binding,  t|ie  Coujt  will  decree  the  boundary  to  be  i^scertained 
agreeably  to  the  charters,  acfsording  to  the  altered  circumstances  of 
the  case;,  by  which  the  boundary  being  established^  the  rij^ts.ctf  the 
paities.will  be  adjudicated^  and  the  pir^  in  whom  it  is  adjudged 
may  enfoi^  it  by  the  prdcess  appropriate  to  the  case,  ciyiHy  ,or  en- 
oiinaUy,  according  to  the  laws  of  the  ptate,  in  which  the  act  which 
▼folates  the  right  is  committed.  In  ordinary  cases  of  bpundaiy, 
the  functions  of  a  court  of  equity  consist  in  settling  it  by  a  finid  de- 
eree,  defining  and  confirming  it  when  run.  Excq>tions,^as  they  arise, 
must  be  apted  on  according  to  the  circumstances. 

In  England,  rig^t  will  be  administered  to  a  subject  against  the 
king,  as  a  matter  qf  grace;  but  not. upon  compulsion,  not  by. Writ, 
but  )]ietitioii  to  the  chancellor,  1  Bl.  Com.  £43;  £ost  no  writ  gr  phH 
eess  o#n  iss|i^  tgdnst  the  king,  for  the  plain  reason  givenin  4  Co,  55, 
«.j  7  Com.  Dig.,  by  Day,  83;  Prerog.  D.  78;  3  BL  Com.  »55'y  ^^that. 
the  king  canndt  command  himsel£'^  No  execution  goes  out  on  a  judg- 
ment or  decree  against  him,  on  ^  monstrans  de  droit  or  petition  ,of 
right,  or  trayerse  of  an  inquisition  which  had  been  taken  in  his  favour; 
for  this  reason,  that  as  the  law  gii^ea  him  a  prerogative  for  the  benefit 
of  his  subjects,  1  BL  Com.  255,  he  is  presumed  never  to  do  a  wrong, 
or  refuse  a  right  to  a  subject;  he  is  presumed  to  have  done  the  thing 
decreed,  by  decreeing  in  hia  courts  that  it  shall  be  done;  such  decree 
is  executed  by  the  I^w  as  soon  as  it  is  rendered;  and  though  process 
is  made  Out  to  make  the  record  complete,  it  is  never  taken  from  fhe 
office.  Co.  Ent  196;  9  Co.  96,  a.;  7  D.  C.  D.  83,  The  party  in 
whose  favour  a  decree  is  made,  for  removing  the  lands  of  the  king 
from  the  possession  of  a  subject,  or  declaring  a  seizure  unlawfol  and 
awarding  a  writ,  de  libertate,  is,  eo  instanti,  deemed  to  be  in  actual 
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poMemon  thereof;  00  that  t«  feoffinenl^  with  livery  qf  seisin^  made 
before  it  is  l^^tllallJr  taken,  is  as  valid  aa  if  made  afterwards.  Cro.  ElL 
5M;S.P.  46lV 

The  same  principle  was  adopts  by  the  eminent  jurists  of  the  re* 
volution,  in  the  ninth  article  of  the  confederationcy  declaring  that  the 
sentence  of  the  Court  in  the  cases  provided  for,  should  be  final  and 
oonclusiye,  and  with  the  other  proceedings  iQ  the  case,  be  transmit- 
ted to  congress,  and  lodged  among  their  acts,  forthe  security  of  the 
parties  concerned,  nothihg  further  being  deemed  necessary.  The 
adoption  of  this^  principle,  was  indeed  a  necessary  ^ect  of  Uie  revo- 
lution, which  devolved  on  each  state  the  prerogative  t)f  the  king  as 
he  h^d  held  it  in  the  colonies;  4  Wh^t  651;  8  Wheat  584,  588; 
and  now  holds  it  within  the  realm  oS  England;  subject  to  the  pre- 
sumptions attached  to  it  by  the  common.  Jaw,  which  gave,  and  l^ 
which  it  must  be  exercised.  This  Court  cannot  presume,  tiwt  any 
state  which  holds  prerogative  rights  for  the' good  of  its  citizens,  uid 
by  the  constitution  has  asrreed  that  tiiose  of  any  Other  state  shaii 
enjoy  rights,  privileges,  snd  immunities  in  0ach,  as  its  jown  do, 
MTOuld  either  do  wrong,  or  d^ny  right  to  a  sister  stitte  or  its  citi- 
zens, or  refuse  to  submit  to  those  decrees  of  this  Court«  rendered 
pui*suaat  to  .its  own  delegated  authority;  when  in  a  monarchy-  its 
fundamental  law  declares  that  such  deciree  executes  itself.  Wheo, 
too,  the  nighest  courts  of  a  kingdom  have  most  solem'nly.deQltfed 
that  when  the  king  is. $  trustee,  a  court  of  chancerv  will  enforce  the 
execution  of  a  trust  by  a  royal  trustee;  1  Yes.  Sen.  458;  and  that 
when  »  foreign  king  is  a  plaintiff,  in  a  court  of  equity,  it  can  dd  com- 
plete Justice^  impose  any  terms  it  thinks  proper;  has  him  in  its  power, 
and  completelv  under  its  control  and  Jurisdiction^^  2  Bligh;  P.  C.  57; 
we  ought  not  to  doubt  as  to 'the  course  of  a  state, of  this  Union;  as  a 
contrarv  one  would  endan^r  its  peace,  if  not  its  existence.  In  the 
case  of  Qlmstead,  this  Court  elcpressed  its  opinion  that  if  state  legis- 
.  latures  may  annul  the  judgments  of  the  courts  of  the  United  States, 
i^nd  the  rights  thereby  accquired,  the  constitution  becomes  a  solemn 
mbchery,  and  the  nation  is  deprived  of  the  means  of  enforcing  its 
laws^  by  its  Qwii  tribfmal.  So  fatal  a  result  miist  be*  deprecated  i»y 
all;  and  the  people  of  every  state  must  feel  a  deep  interest  in  resist- 
ing principles  so  destructive  of  the  Union,  and  in  averting  conse- 
quences so  fatal  to  themselves.  5  Feters  115, 185. 
The  motion  oi  the  defendant  is,  therefore,  overruled* 
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[Th«  dtat«  oirjUiotfa  likad  t.  TIu»  Btatt  <if  M«mis|iiiMtk»] 

Mr.  Chief  Juatiee  T^mBT^Jdidpenttng  t 

I  di^Qt  from  .tbe  opinipn  of  the  Gotirt,  up<|&  the  motioir'to  d|»* 
iQiss  the  bill.  It  has^  I  find;  been  the  uniform  practice  iu  this-Goutt, 
for  4he  jusiides  who  differed  from- the  Court  pn  constitutiottftl  qoev- 
ttqns,  to  expreaa^ their  di^dent  In  conformity  to  HkiH^  uaagei  I  t>roceed 
to  state-  briefly  the  principle  on  which  I  differ,  hut  do  not^  ih  tbia 
atage  df  the  piteceedings,  think  it  necessary  to  enter  fully  into  the 
reasbhing  upon  which  my  opinion  is  founded^  The  final,  hearing  of 
the  cas^,  when  all  the  faetis  are- before  the  Courts  would  be  a  more  fit 
Offijcasioa  for  examining  tarious  ix)ints  stated  in  the  opinipn  of  thjB 
Chti^Ft;  ih' which  I  do  iit»t  concur.. 

I  dp  not  xloubtsthe'  poorer  of  this  Court  to  hear  and  determine  « 
tcontrdyersy'  beti^eeD  ^tes,.  or  between  indiyiduds,  in  elation  to 
the  boundaries  of  the  states^  where  the  suit  is  brought  to  try  a  right 
of  property  in  the  soil,  or  any  other  right  which  is  properly  die  sqb- 
jeetbf  juiUcial  oognizance  abd.decision,  and  which  depends  upon  the 
tratii  boundary  line^ 

But  the  |>ower9  given  to  the  courts  df  the  XJnited  ^ta^jes  "by  the 
constitution  are  judicial  powers;,  and  extend  tO' those  subjects,  only, 
Hrhich  are  judicial  in  their  .character;  and  not  tp  those  which  aije 
politic^L  And  whether  the  suit  is  between  states  oY  betweisiii  i^Sir 
yidudsy  the  matter  mied  for  must  be  one  which  is  properly  the  SOb- 
ject  of  judicial;  cognizance  and  control,  in  order  to  giye  jurisdiction 
tp  the  CpUrt  to  try  and  decide  the  lights  of  the  parties  to  the  Sdiit 

The  object  of  the  bill  filed  by  Rhode  Island)  as  stated.ia  the^il^y^, 
iai^  follows:  That  the  northern  boundary  line  between  your  .com^ 
pUinants  and  the'state  of  M^issachusetts  may,  by  the  order  and  de- 
efee  of  thfs .  Honourable  Court,  be  ascertained  and  established,  and 
thlit  the  rights  of  jurisdiction  aiid  sovereignty  of  your  eomplainauts 
to  the  whole  tract  of  land,  with  the  appurtenances  mentioned^  de^ 
scribed,  and  granted,  in  and  by  the  said  charter  or  letters  patent  to 
the  said  colony  of  Rhode  Island  and  Providence  Plantations,  her6* 
inhefbre  set  forth  and  running  on  the  north,  an  east  and  west  line 
drawn  three  miles  south  of  the  waters  of  said  Charles  rifver/or  of  any 
or  everjT  part'tho^o^  may  be  restored  and  confirmed  to  your  com- 
.plainants,  and  your  complainants  may  be  quieted  in  the  full  and  free 
enjoyment  of  her  jurisdiction*  and  sdverei^ty  oVer  the  same;  and 
the  title,  jurisdiction^  an4  sovereignty  of  the  said  state  of  Rhode  Island/ 
and  Providence  Plantations  over  the  same^  be  confirmed  and  esta-' 
blished  by  the  decree  of  this  honourable  Court;  aild  that  your  corn- 
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plainaliti  may  htvn  such  other  and' fuiikfaeit  relief  in  the  premises  as 
to  this  honourable' Court  shall  seeih  meet,  and  coi^sistent  with  equity 
and  jpod^eonseieiM^e.: 

It  appears  tr6m  this  statement  of  the  object  of  the  bill,  that  Rhode 
Island  claims  no  right,  of  property  in  the  soil  of  the  territory  in  con- 
troveray.  The  title  to  ^e  land  is  not  in,  dispute  between  her  and 
Massachusetts.  The  subject  matter  which  Rhode  Island  seeks  to 
recoT.er  from  Massachtisetts,  in^this  iniit,  is,  ^^sorerei^ty  and  juris- 
diction,'Viip  to  the  boundary  line  described  io^  her  bill.  And  she 
desirei  to  e^blish  this  line  as  the  true  boundary  between  the  stately 
for  the  purpose  of  showing  that  she  is  entitled  to  recover  firoto  Mas^ 
saehusetts  the  sovereignty  and  jurisdiction  which  Massachusetts  noinp 
holds  over  the  territory  in  qu^tion.  Sovereignty  ahd  jurisdiction 
ate  not  matters  of  prop^r^;  for  thb  allegiance  in  the  disputed  terri- 
tory cannot  be.  a  matter  of  property.  Rhode  Island,  therefore,  sqes 
for  political  rights.  They  ,are  the  only  matters  in  controversy,  and 
the  only  things  to  be  recovered;  and  if  she  succeeds  in  this  suit^  site' 
win  recover  political  rights  over  the  territory  in  question,  which  are 
now  withheld  from  her  by  Massachusetts'. 

Contests  for  rights  of  sovereignty  and  jurisdiction  between  states 
over «ny  particular  territory,  are  not,  in  iny.ju<^gment,' the  sqbjects 
of  judiciid  cognizance  and  control,  to  be  recovered  and  enforced  in 
an  ordinary  suit;  and  are,  therefor^  not  wkhin  the  grant  of  judicial 
power  contained  in  the  constitution. 

In  the  case  of  New  York  v.  Connecticut,  4  Dallas,  4,  in  the  note. 
Chief  justice  EUsljeprth^says,  ^  To  have  the  benefit  of  the  agreement 
between  the  istates,  the  defe\idants  below,  who  are  the  seittlers  of  New 
York,  most  apply  to  a  court  o[  equity,  as  well  as  the  state  herself ; 
but  in  no  case  can  a  specific  performi^ce  be  decreed,  unless  there  is 
a  substantial  right  of  soil,  not  a  mere  right  of  political  jurisdiction,' to 
be  protected  and  enforced." 

In  the  case  of  The  Cherokee  Nation  v.  The  State  of  Greorgia,  5 
Peters,  20,  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Court,  said:  '^  That  part  of  the  bill  which  respects  the  land  occupied 
by  the  Indians,  and  prays  the  aid  of  the  Court  to  protect  theiir  pos- 
session, may  be  more  doubtfuL  The  miere  question  of  right  might, 
perhaps,  be  decided  by  this  Courts  in  a  proper  case,  with*  proper  par* 
ties.  But  the  Court  is  asked  to  do  more  than  decide  on  the  title. 
The  bill  requires  us  to  control  the  legislation  of  Greorgia,  and  to  re- 
strain the  exertion  of  its  physical  force.  The  propriety  of  Such  an 
Vol.  XII.— 5  C 
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interposition  by  the  Court  may  be  ^1  qoestionedb    }t  Mnrourf  too 
much  of  the  exercise  of  politictl  power  to  be  within  the  proper 
province  of  the  judicial  department    But  the  opinion  on' the  point 
respecting  parties  makes  it  unnecessary  to  decide  this  question.'' 

In  ^e  case  before  the  Court,  We  are  called  on  to  protect  and  en- 
force the  ^<  mere  political  jurisdiction"  bf .  Rhode  Island;  and  the 
bill  of  the  complainant,  in  effect,  asks  us  to  ^  control  the  legislatore 
of  Massachusetts,  and  to  restrain  die  exercise  of  Its  physical  foroe^' 
within  the  disputednerritQry.  According  to  the  opinicms  above  re- 
ferred to,  these  questions  do  not  belong  to  the  judiciid  dqparCmeot. 
This  construction  of  the  constitution  is,  in  iny  judgment,  t^  true 
one  J  and  I  therefore  think  the  proceedingpi  in  this  case  ought  to  be 
dismissed  for  want  of  jurisdiction* 

Mr.  Justice  Bauioits  said,'  that  he  concurred  in  the  repultof  ^e 
opinion  in  this  case.  That  this  Court  hail  jurisdiction  to  settle  the 
disputed  boundary  between  the  two  states.  Urgent  before  it  But  he 
wbhed  to  be  understood,  as  not  adopting  all  the  reasoning  by  whieh 
the  Court  had  arrived  at  its  conclusion. 

Mr.  Justice  Stqmt  did  not  sit  in  this  case. 


On  consideration  >of  the  niotion  made  by  Mr,  Webster  .on  a-piior 
day  of  the  present  term  of -this  Courts  to  wit,  oil  Monday  the  l^tfa 
day  of  January,  A.  D;  1838,  to  dismiss  the  complainant's  bill  filed 
in  this  case  for.  want  of  jurisdiction^  and  of  the  arguments  of  counsel 
thereupon  had^  as  well  .in  support  of,  as  against  thesaidr  motion:  It. 
is  now  here  ordered  and  adjudged,  by  this  Cobrt,  that  the  said  mo- 
tion be,  and  the  same  is  hereby  overruled. 
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TIm  itata  of  Mtmehiuetti,  afUr*  haring  appeared  to  proc^M  iMaad  afaimC  her,  at 
the  *rait  of  the  itato  qf  Rhode,  l^luid^  on  a  bill  filed  for  the  lettlement  of  bons. 
daiy,  a^d  after  having  filed  an  anawer  and  plea  te  the  billj,  aik<  haying  &il^  in  a 
motion  to  diemiei  the  bill  for  want  of  joriediBtion,  ^ras^  on  motion  of  her  oooneel, 
allowed  to  withdraw  he^  appeaianee. 

The  caeee  of  The  Btjite  of  New  York  r.  The  Bute  of  New  Jereey,  5  Peters,  1287; 
GrajMn  r.  The  Conlmonwealtli  of  Vir^uU,  3DalL  320;  ICond. Rep.  141;  Cttia. 
helmti  £a^itom  ▼.  The  State  of  Georgia,  3  Dtll.  419;  1  Cond.  Rep.  6,  oited. 

In  the  eaee  of  The  SUla  of  Rhode  lelpnd  v«  The  State  of  Maeeaohneetii,  ante 
page  667,  the  Court  did  not  mean  to  put  the  juriadietion  of  the  Snppame  Cooit 
on  the  grbnnd  that  JtartMiction  was  aasntn^d  in  eohseqnenfce  of  the  atate^  of 
Maaaachmatta  hatrfng  appeand  in  that  canae^  It  waa'onljr  intended  to  aajr»  thai 
the  appearanoe  cif  the  atale  anpermded  the  nei^sesitf  of  eenaidering  the  qipeationy 
whether  anj  and  what  eoorae  ^onld.haTe  been  adopted  by  the  Conrt,  if  the  atate 
had  hot  appeared.  The  Qoort  did  not  mean  to  be  anderatood,  that  the  state  had 
eonelnded  heraetf,  on  th^  ground  that  aha  had  Tolantadly  appeared ;  or,  that  if 
afae  had  not  appeared,  the  Ck>nrt  wonkl  nothaTO  aaauned  jnriadidtion  of  the  oaa#. 
Being  riiitiafied  the  £^>Qrt  had  juriadietion  of  the  aubject.  matter  of  the  bill,  ao  fyjt 
at  least  as  respected  the  qneistion  of  boundary,  all  inquiry  aa  to  the  mode  and 
manher  i^  which  the  state  was  to  ^  brought  into  Court,  or  what  would  be  the 
eourao  of  proceeding,'^  the  state  deelined  to  appear,  became  entiielj  nnneceaaary. 

The  praetice  aeema  to  be  well  settled,  that  in  suits  againat  a  aUte ^  if  the  atet4  ahall 
neglect  to  appear^  on  due  aerrice  of  proceaa,  no  eoerciye  hieaaurei  will  be  taken  to 
aompel  ajppearance,  but  the  complainant  will  be  allowed  to  proceed,  ex  parte. 

MR.  WEBSTER,  in  behalf  of  tbe  state  of  Maasachusetta,  aa  her  at- 
torney and  counsel  in  CoUrt,  moved  the  Courf  for  leave  to'  withdraw 
the.plea  filed  in  this  case^  on  the  part  of  the  state  of  Massachusetts; 
and  also  tiie  appearance  whiqb  has  been  entered  in  this  Court,  for 
the  said  state. 

Mr,  Hazard,  counsel  for  the  stat^  of  Rhode  Islanc}^  inoved  the 
Court  for  leave  to  withdraw  the  general  replication  to  the  defend- 
ant'a  plea,  in  bar  and  answer;  and  to  amend  the  original  bill. 

Mh  Webster,  in  .support  of  his  motion,  stated  that  the  govemoi^ 
of  the  state  of  Massachosetts  had  given  him  authority  to  represent 
the  state;  and  to  have  it  determined  by  the  Court,  wliether  it  had 
jurisdiction  of  tjhe  case.  This  authority  is  dated  November  SOth, 
1833.  It  dirpcti  him  to  object  to  the  jurisdiction,  and  to  defend  the 
.cause.    The  appearance  of  Massachusetts  was  voluntary;  it  was  not 
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intended^  b;  the  i^ppearance^  to  admit  the  Validity  of  the  j^^oceed- 
ing>  or  Hie  regularity  of  the  proceisa.  It  waa  not  auppoaed  that  die 
aute  of  MsuiSachUaetta  would  auatain  aoy  prejadiee  by  tbiacQune.* 
If  tne  Court  hatd  no  juriadiction  in  tbe  matter  aet  out  in  the  bill,  the 
appearance  of  the  atate  repr^ented  by  him  would  not  gite-it  It 
waa  thought  mosl  reapectful  to  the  Court,  and.  proper  in  the  cauae, 
to  file  the  pl^a  with  an  inteation  to  move  the  queatioD  of.juriadic- 
tion,  ac  a  aubaequent  time.  Nothing  haa  been  done  by  the  atate  of 
Maaaachuaetta  aince;  and  thia  Court  haa  determined  hot  to  diaoiiia 
the  bill  of  the  complainanta. 

The  Court,  haa  ^ven  an  opinion  in  favour  of  their  juriadiiitioD  :n 
the  caae.  In  the  courae  of  the  argatn^nt,  it  appeared  that  certain 
difflculti^a,  which  might  have  existed  in  the  caa^,  had  been  removed 
by  the  appearance  and  plea;  that  juriadiction  waa  aliirmed  by  the  ap-^ 
pearance  and  plea*  It  waa  aaid,  if  the  queatfop  wall  on  the  bill  only 
th^  aituatipn  of  the  case  ndigfat  be  different 

X^^ere  is  a  great  deal^  from  which  it  may  beapferried  that  if  Mia- 
aaehuaetta,  had  stood  out,  contumacipud^y,  there  would' b^  no  author 
fity  in  the  Court  to  proceed  againat  her.  in  thia  case.  But  it  waa  not 
for  that  state  to  atand  off,  and  put  the  Court  to  defiance.  If,  4hen, 
the  atate,  by  considerationa  of  respect;  if  from  a  deaire  to  h^ve  the 
question  of  jurisdiptibn  settled^  Masa^huaetta  haa  appeared;  thia 
Court  will  not  permit  advantage  to  be  taken  of  auch  an  act,  induced  . 
by  auch  motivea,  and  for  such  a  piirpoae. 

It  is  the  desire  of  the  counaelfor  the.atatfe  of  MaaipM^huaetta-to. 
withdraw  the  plea  and  appearance;  and  to  pbce  the  caae  in  the  same 
aituatiqn  aa  it  would  have  been,  had  there  oot  been  proceas;  If  a 
fidr  ioferenoe  may  be  made,  that  the  state'  has  appeared  to  the  pro- 
ceaa  of  the  Court,  le^ve  la  asked  to  withdraw  the  appearance.  It 
will  be  determined,  hereafter,  what  course  will  be  pursued  by  the 
atate  of  Maaaachuaietta. 

Mr.  Hazard^  againat  the  motion  made  by  Mr.  Webater^  cited 
Knox  &  Crawford  v.  Summers  &  Thomaa,  3  Cranch,  421,496;  1 
Cond.  R^p.  607.  tn  that  caae,  it  waa  decided,  that  th6  appearance 
of  the  paHy  waa  a  waiver  of  all  the  errOra  in  the  proceedinga.  In 
that  caae,  one  of  the  partiea  waa  out  of  the  jiu-isdiction  of  the  Court; 
and  yet  having  appeared  to  the  proceas,  the  right  of.  the  Court  to 
jMTOceed  in  the  case  could  not  be  denied. 

The  authority  given  by.  the  governor  of  the  state  of  Maaaacbu- 
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setts,  which  is  of  record  in  this  case,  is  ample  to  all  the  purposes  of 
this  suit  It  is  an  authority  to  appear  and  defend  the  case,  and  to 
object  to  the  jurisdiction.  Can  the  counsel  of  the  state  disappear? 
If  they  do,  they  can  carry  nothing  with  them.  The  argument  which 
was  submitted  to  the  Court,  on  the  motion  to  dismiss  this  caiuse,  pre- 
cludes this.    They  cannot  disappear,  and  carry  the  plea  with  them. 

The  application  is  heterogeneous  in  its  character.  It  is  to  with- 
draw the  plea;  this  may  be  done,  and  the  Court  may  allow  it  It  is 
also  to  withdraw  the  appearance;  this  is  contradictory  to  th0  other 
application,  and  is  made  by  the  state  of  Massachusetts,  denying  its 
being  bound  to  comply  with  the  process,  after  haying  appeared  tp  it 

Mr.  Southard: 

By  the  facts  of  the  case,  an  answer  is  giyen  to  the  motion  on  the 
part  of  the  state  of  Massachusetts.  A  bill  was  filed  On  behalf  of 
tlie  state  of  Rhode  Island,  and  an  application  was  made  for  process. 
After  advisement,  the  case  being  held  over  for  one  year,  the  process 
was  ordered,  and  was  served  on  the  state  'of  Massachusetts.  The 
state  then  gave  a  written  authority  to  counsel  tb  appear  in  the  cause, 
to  object  to  the  jurisdiction,  and  to  do  whatever  was  necessary  in 
the  suit;  and  an  appearance  was  entered.  After  this,  a  plea  Was  put 
in  to  the  merits,  and  not  a  demurrer  to  the  jurisdiction  of  the  Court 
The  delay  of  the  state  of  Rhode  Island  to  proceed  in  the  casc^  can 
have  no  effect  on  the  cause.  The  question  is,  whether,  after  a{q>ear- 
ance,  plea,  and  answer;  the  party  can  withdraw  from  the  cause,  and 
the  cause  stand  as  if  no  appearance  had  been  entered. 

The  appearance  of  the  eounsel  for  the  state  of  Massacnusetts  was 
general;  and  it  was  followed  by  an  application  for  a  continuance,  and 
for  leave  to  plead,  answer  or  demur.^  At  the  following  term  in  Janu- 
ary, 1835,  a  plea  and  answer  were  filed.  At  the  January  term,  1836, 
an  agreement  was  made  by  the  counsel  in  the  <Miuse,  that  the  com- 
plainant should  fila  a  replication  within  six  months.  This  was  done; 
and  in  1837  the  application  of  one  of  the  counsel  for  the  complainant 
for  a  continuance  was  opposed,  and  was  argued  by  the  counsel  for  tii€ 
state  of  Massachusetts.  Thus  the  whole  action  of  the  counsel  for 
the  defendant  was  such  as  a  party  fully  before  the  court  would  adopt 
and  pursue.  There  was  no  question  made  as  to  the  jurisdiction. 
The  appearance  was  not  followed  by  a  motion  to  dismiss  the  bill'  on 
that  ground;  nor  was  the  general  appearance  explained  by  its  being 
followed  by  such  a  motion.    After  aU  these  proceedings  on  behalf 
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of  dhB^  ststeX  Maft8achi|wtl8,  and  aftop  the  lapse  of  foar  jein  from 
the  appearance  of  the  state  by  thci  autherity.iof .  the  gpDvenior/giTiQg 
fqU  power  to  counael  ia  act  in  the  catiae,  a  motion  to  di^miaa  the 
eaaae^  for  want  of  jurisdictioQ,  was  made* by  the'ttate.of  M'aiMaefau-^ 
.  aetts,  and  was  argukf.  This  motion  havixtg  ^lU^ed,  the  Court  are  now 
aaked  to  <son8ider  the  ease  as  if  'Massachusetts  had  not  i^peared;  and 
as  if;  process  had  not.  been  i^ued  m  the  cause. 

It  appeal^  that  upon  a  statement  of  the'^ase,  no^6irther  reply  to. 
th^  application  on  the  part  of  the  state  of  Massachujietts  is  necessary^ 
The  puqxHie  of  it  is  to  jiyoid  the  effect  of  the  judgment  of  this 
Court  on  tlie  motion  to  dismiss  this  bill,  to  Withdraw  from  the  cause* 
This  could  not  be  done  in  a  private  case;  and  why;  should  it  be  al- 
lowed in  a  case  between  states? 

The  counsel  seems^  found  his  motion  on  something  in.the  case, 
by  which  it  Woulii  appear  that  if  ho  s^ypearancehad  been  eoteredi' 
the  Court  would  not  have  taken  jurisdiction  ,of  the  capse;  JBXid.  de* 
aires,'  therefore,  to  put  himself  in  die  situation  he  would  have  been 
in  had  he  not  appeared.  Suppose  a  demurrer  to  thi^  jurisdiction  had 
been  put  in^  could  the  party,  after  the  question  had  b^n  argued,  and 
decided  against  the  demurrer^  move  to  dismiss  the  case  for  want  of 
j^isdiction*    Tbi's  was  never  heatd  of. 

Mr.  Webster,,  in  reply:'- 

The  authority  to  the  counsel  for  jthe  state  of  Massachusetts  to  ap*; 
pear  in  the  cause,  is  no  part  of  the  record,  and  is  no  part  of  the  case. 
The  object  of  the  motion  is,  .that  if  anything  has  been  done  by 
Massachusetts  to  her  prejudice,  she  may  have  liberty  to  withdraw  it 
She  has  dpne  it  \fy  mistake-^-^process  having  been  issued  against  her 
she  came  hi ^and  appeared  to  it 

^8  it  considered  that  this  Court  has  a  right  to  is^ue  process  against, 
it.vtate;  and  that  it  is  the  duty  of  the  state  to  obey  the  process?  ,If 
thia  ii  sp^  .there  is  an  end  of  the  motion*  But  if  the  right  of  the 
Court  to  issue  process  iflt.  not  determined,  and  yet  the  process  hi|8 
been  issued,  and  the  state  of  Massachusetts  has  come  in,  and  has  ap- 
peared; although  there  was  no  right  to  issue  the  process^  the  state 
should  sustain  po  prejudice  from  having  appeared  for  the  purpose  of 
having  the  question  of  jurisdiction  settled.  It  is  yetio  be  deter- 
mined, whether  the  Court  can  issue  process  against  a  state;  uid.  Mas* 
aachuaetts  is  not  to  be  entrapped  by  any  thing  done  by  her,  before  this 
shall  be  decided.    If  the  state  of  Massachusetts,  from  respect  to  the 
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[Tl|«>  Stat^  of  tf  tMaohwelto  ad*.  Tlw  Bteta  of  {Uiode  UlanjdJ 
Court  has  appeared,  she  asks  the  Court  to  sajr  tha(  there  is;  a  right  to 
issue  plrocess  againirta  state,  and  she  will  obey;  but  ii  wrofigfuUy.i^ 
sued,  she  asks  that  she  shall  not  be  affected  hy  what  she. hiaa.don^ 

Mr.  Justice  Thompson  dditered  the  opinion  of.  the  Court: 

A  motiop  has  been  made  on  the  part  of  the  state  of  MassachusetCiSy 
for  leave  to  withdraw  the  plea /filed  on  the  part  of  that  stated  J^d 
also  to  withdraw  the  appearaince  heretofore  entered  for  the  state. 

A  i!Kiotion  has  also  been  made  on  the  part  of  Rhode.  Island^  for 
leaveto  withdraw  the*  general  replication  to  the  defendant's  apswcr 
and  plea  in  bar;  and  to  amend  the  original  bill  filed  in  this  case. 

The  motion  on  the  part  of  the  state  of  Ma/s8achusetts,to  witjidfraw 
the  appearance  heretofore  entered,  seems  to  be  founded  on  what  is 
supposed  to  have  fallen  from  the  Court  ^t  the  present 'term,  in  the 
opinion  delivered  upon  the  (|u^tion  pf  jurisdiction  In-  this  case.  It 
is  thougl^t  that  opinion  is  open  to  the  inference  Ihait  jurisdictiOD  is. 
assumed,  in  consequence  of  the  defendant's  having  appeared  in  the 
cause.  We  did  not  mean  to  put  the  jurisdiction  of  the  Court  upon 
that^ ground.  It  was  oply  intended  to  say,  that  .the  appearance  df  4h6 
state,,  superseded  the  necessity  of  considering  the  question  whether 
any  ahd  what  course  would  have  been  adopted  by  the  Court,  if  the 
state  had  aot  appeared.  We  certainly  did  ndt'  mean  to  be  under- 
^od,  that  the  state  hac}-  cohcluded  herself  on  the  ground  that  she 
had  voluntarily  ajppeared;  or  that  if  she  had  not,  we  could  not  have 
assumed  jurisdiction  of  the  case.  But  being  satisfied  that  we  bad 
jurisdiction  of  the  subject  matter  of  the  bill;  so  far  at  least  ds  respect- 
ed the  question  of.  boundary,  all  inquiry  as  to  the  mode  and  manner 
in  which  the  state  was  to  be  brought  into  Courts  or-  what  would  be 
the  course  of  proceeding  if  the  state  declined  to  appear,  became  en- 
tirely unnecessary.  But  as  tixe  question  is  now  brought  directly  be- 
fore us,  it  becomes  necessary  to  diq)ose'of  it  We  think,  however, 
that  the  course  of  decisions,  in  this  Court,  does  not  leave  us  at  liberty 
to  consider  this  an  open  question. 

In  the  cas^pf  the  SUte  of  New  Jersey  v.  The  Stote  of  New  YorK» 
5  Peters,  287,  this  question  was  very  fully  examined  by  the  Court, 
and  the  course  of  practice  considered  as  settled  by  the  former  de- 
cisions of  the  Court,  both  before  and  after  the  amendment  of  the  con- 
stitution; which  declared,  that  the  judicial  power  of  the  United  States 
shall  not  extend  to  any  suit  in  .law  or  equity,  commenced  or  prose- 
cuted asainst  a  state  by  citizens,  of  another  state,  or  subjects  of  any 
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[TIm  State  of  MMnehiuatta  adi.  The  State  of  Rhode  Irind.] 
foreign  itate.    This  amendifient  did  liot;  affect  fltiits  by  a  state  against 
another  state;  and  the  mode  of  proceeding  in  such  suits,  was  not  At 
all  aflfeoted  by  that  amendment 

We  do  not  propose  to  enter  into  this  question,  any  farther  than 
briefly  to  notice  what  the  Court  has  already  decided  upon  the  praor 
tio9  i^  this  respect  These  cases  were  reviewed  tp  the  catse'referred 
td|  of  New  Jersey  v.  New  York;  and  the  practice  found  to  hav« 
been  established  by  former  decisions  of  the  Cpurt,  as  far  as-  it  wtat^ 
was  adopted.  And  the  Cburt  went  a  step  farther,  and  declared  what 
Woi|ld  be  the  course  of  proceeding  in  a  stage  of  the  cause,  beyond 
which  former  decisions  had  not  found  it  necessary  to  prescribe  such 
oouhM^ 

The'  Court,  in  the  case^  of  New  Jersey  v.  New  York,  commence 
the  opinion  by  saying:  ^This  is  it  bill  filed  for  the  purpose  of  Ascer- 
taining and  settling  the  iioundary  between*  the  two  states.''  And 
this  is  precisely  the  question  presented  iii  the  bill  now  before  ua. 
And  it  is  added,  that  congress  has  p^s^  no  act  for  the  special  pur- 
pose of  prescribing  the  nfiode  of  proceediiig  in  suits  instituted  against 
a  stale. 

The  precise  question  was,  therefore,  presented,  whether. the  ex- 
isting legislation  of  congrete  was  sufficient  to  enable- the  Court  to 
pfroceed  in  such  a  case;  without  any  special  Jegfslation  ifor  that  pur- 
pose. And  the  Court  observed,  that  at  a  very  early  period  of  oilir 
judicial  history,  suits  were  instituted,  in  thito  Court,  against  staites;. 
and  the  questions  concerning  its  jurisdiction  were  necessarily  con- 
sidered. 

An  e^mination  of  the  actspf  congress^  in  relation  to  process  and 
piroceiMiingB,  and  the.Jpower  of  the  Court  to. make  and  establish  all 
necessary  rules  for  conducting;  •bunness  in  the  courts,  is  gpne  into, 
and  considered  sufficient  to  authorize  process  and  proceedings  against 
a  state;  and  the  Court  adopted  the  practice  prescribed  in  the  case  of 
Grayson  V.  The  Comfnonwealth  of  Virginia,  3  Dall.  3dO,  that  when 
process  in  common  law  or  in  equity  shall  issue  against  a  stkte^-it 
shall  be  served  on  the  governor,  or  chief  es^ecutive  magistrate,  and 
the  attorney  general  of  the  state.  The  Court,  in  that  case,  declined 
issuing  a  distringab,  to  compel  the  appearance  of  the  state;,  and  or» 
dered,  as  a  general  rule,  that  if  the  defendant,  on  service  of  the  siib* 
po&na,  shall  not  appear  at  the  return  day  thei^in,  the  complainant 
ahali  be  at  liberty  to  proceed  ex  parte.  And  the  course  of  practice 
has  since  been  to  proceed  ex  parte,  if  the  state  does  not  appear. 


Digitized  by 


Google 


JANUARY  TERM,  1838.  791 

[Tlie  Stftta  Qi  MmmtthimbVtM  r.  TIm  Sittd  of  Rlwde  Uuid.] 
Aod  acoordingly,  in  aeverel  cites,  on  the  r^tum  of-  the  prpcem^ 
orclen  have  been  entered;  that  .unless  the  state,  appear  by  a  given 
day,  judgipent  by  default  will  be  entered.  And  further  proceed* 
ings  ^ave  been  had  in  the  causes.  In  the  case  of  Chishdrn's  Exeou-* 
tors  V.  The  Stote  of  Oebrgia,  2  DalL  419,  judgment  by  default  was 
entered,  and  a  writ-  of  inquiry  awarded  in  February  term,  1794. 
But  the  amendment  of  the  constitution  prevented  its  being  execilted. 
And  in  other  cases,  commissions  hkve  been  taken  out  for  the  exami- 
nation  of  witnesses.  By  such  proceedings,  therefore,  showing  pro- 
gressive stages  in  cases  towards  a  final  hearing,  and.  in  accordance 
with  this  course  of  practice;  the  Court,  in  the  case  of  New  Jersey  v. 
New  York,8[dopted  the  course  prescribed  by  the  general  order  made 
in  the  case  of  Grayson  v.  The  Commonwealth  of  Virginia;  and  en<* 
tered  a  rule,  that  (tie  subpoena  having  been  returned,  executed  sixty 
days  before  the  return  day  thereof,  and  the  defendant  having  failed 
to  appear,  it  is  decreed  and  ordered,  that  the  con^plainant  be  at 
liberty  to  proceed  ex  parte;  and  that,  unless  the  defendant,  on  beihg 
served  with  a  copy  of  this  decree,  shaU  appear  and  answer  the  bill 
of  the  complainant,  the  Court  will  proceed  to  hear  the  cause  on  the 
part  of  the  complainant,  and  decree  on  the  matter  of  the  said  bilL 

So  that  the  practice  seems  ta  be  well  settled,  that  in  suits  against 
a  state,  if  the  state  shall  refuse  or  neglect  to  appear,  upon  due  service 
of  process,  no  coercive  measures  will  be  taken  to  compel  a{q>eap- 
ance;  but  the  complainant,  or  plaintifi*,  will  be  allowed  to  proceed 
ex  parte. 

.  If,  upon  this  view  of  the  case,  the  counsel  for  the  state  of  Massa- 
chusetts shaU  elect  to  withdraw  the  appearance  heretofore  entered, 
leave  will  accordingly  be  given;  and  the  state  of  Rhode  Island  may 
proceed  ex  parte.  And  if  the  appearance  is  not  withdrawn,  as  no 
testtmdny  has  been  taken,  we  shall  allow  the  parties  to  withdraw  or 
amend  the  plciadings;  under  such  ord^  as  the  Court  shaU  here- 
after piake. 

Mr.' Justice  Baldwin  dissented 

Mr.  Justice  Stort  did  not  sit  in  this  case. 


On  consideration  of  the  motion  made  by  Mr.  Webster,  on  Satur- 
day, the  24th  of  February,  A:  D.  1838,  for*  leave  to  withdraw  the 
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plet  filed  on  the  part  of  the  defendant,  and  the  appearance  hereto- 
fore entered  for  the  defendant;  and  alao  of  tbe-niiption  made  by  Mr. 
Hazard,  on  the  aame  day/of  the  present  term,  for  leave  to  withdraw 
the  general  replication  to  the  defendant's  answer  and  plea  in  bar, 
and  to  amend  the  original  bill  filed  in  this  caae«  and  of  the  arguments 
of  counsel  thereupon  had,  as  weU  for  the  eom)>lainant  as  for  the 
defendant;  it  is  now  here  considered  and  ordered  by  the  Court,  that 
if  the  counsel  for  the  state' of  Massachusetts  shall  elect  to  withdraw 
the  a{q)earance  heretofore  entered,  that  leave  be  and  the  saxpe  is 
ateordingly  hereby  given;  and  that  the  state  of  Rhode  Iriand  may 
proceed  ex  parte.  But  thtft,  if  the  appearance  be  not  withdrawn, 
that  thein,  as  no  testimony  has  been  taken,  *the  parties  be  allowed  to 
withdraw  or  amoid  the  pleadings,  under  such  order  as  the  Court 
shall  bereafi)6r  make  in  the  premises. 


HKMOlEUlND^M. 
Ths  Reports  has  om&tted  to  itetSytlitt  in  the  fbUowing  otMS,  Mr.  JjMtioo  Baldwin 

6e,174 
^     84 
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Martha  firaidatroot^Plaintiffin  Error  t,  Anaon  Thomaa, 

Jbhn  McNeil  r.  Lowell  Holhiook, 

Joaeph  8.  Clafke  el  al.  r.  Wimam  Q.  W.  White, 

The  United  BlateaT.  ICUa' Heira, 

Moaaa  £.  Levy  t.  Famando  Anedondo  at  al.     . 
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APPENDIX, 

Cotttaimng  ike  ArgUmam  of  the  Chmtel  for  At  PlainAf  inJErrar^ 
and  of  Mr*  Geper^  Counad  for  the  Dtfendani  in  Error;  in  ike  Ca$e 
of  Daniel  F.  Siroiher^  Pkdntifin  Error  v.  JohnB.  C.  Ludas. 

Arfrument  of  Mown.  Lawleav  and  fienton,  for  the  i>laiiitiffm  error: 

1.  That  the  two  fbrtv  arpent  lots  ,in  .qoeetion,  conaiituted  a*  property  in  the  gran* 
teea  thereof,  and  their  nein  and  aaeigne,  which  was  protected  and  g niirantied  by  the 
treaty  of  8t  Udefonio,  between  Spain  and  France,  and  the  treaty  of  ceidon  of  the 
30th  of  April,  1803,  between  France  and  the  United  Statea. 

In  support  of  ihia  proposition,  the  terms  atid  spirit  of  thoee  two  treaties  were  in- 
sisted on;  and  the  nature  of  the  ori^nal  f^rant  and  survey  of  those  two  lots  by  the 
Bpanii]^  aold  f^rench  goyemments  respectively.  The  Livre  Tetrein,  in'  the  Spanish 
juchiyes,  at  St  lionis,  No.  2,  paffes  11  and  19,  and  the  first  and  concluding  page  68, 
were  relied  on  to,  demonstrate,  uiat  the  survey  was  made  by  a  duly  authorued  offi- 
cer, and  in,  punuance  of  a  gtant  made  by  competent  authority. 

To  show  that,  under  the  Spanish  government  of  Upper  Louisiana,  those  lots  were 
considered  and  treated  an  oroperty;  the  deeds  of  conveyance  made  of  them  by  thiiir 
respective  grantees,  bearing  date  23d  January,  1773,  and  6th  April,  1781,  m  pre- 
sence of  the  lieutenant  governors,  Don  Pedro  Piemas  and  Don  Franciso  Gruxat, 
whose  official  character,  and  whose  signatures  were  specifically  proved,  were  re- 
lied on;  as  alio  the,  possessioi^  going  with  those  deeds, in  ^^ouis  ChanceUier,.  the 
vendee. 

Besides  these  deeds,  the  inventory,  sale  and  partition  of  the  property,  real  aa^ 
personal,  of  Louis  ChanceUier,  were  msisted  on  as  isondusive  pVoo^  not  onlv  of  p, 
recognition  of  the  right  of  property  in  these  tracts,  by  the  authorities  in  Upper 
Louisiaiia,  but  also  by  the  supreme  power  im  the  province  of  Louisiana;  namely  ^  the 
governor  general  Djm EstebanMiro,  w!hbse  decree,  bearing  date  the  25th  Febtoary, 
1787,  is  in  efidence  in  the  o^use.  and,  in  obedience  to  which,  the  final  decree  of 
partition,  bearing  date  the  13th  day  of  September,  1787,.  was  made,  which  adjudi- 
cates the  property  in  iijuestion  to  Marie  I^uise',  Uie  widow  of  ChanceUier  j  as  lawfiil 
vendee  thereof,  at  the  sale  of  her  husband's  real  and  personal  estate,  on  the  IJtth 
June,  178$. 

The  possession  of  Bfarie  Louise,  the  widow  of  Louis  ChanbeUier»  going  with  said 
sale  and  partition,  (arid  previously  recognised  as  being  in  her  at  this  death  of  her 
husband,  by  the  very  terms  of  the  inventory,  sale  and  partition^)  vm  also  referred 
to  by  plaintiff's  counsel  in  demonstration  of  the  position,  that,  at  that  date,  the  lot<* 
were  tecognised  by  the  law  of  the  land  aa  "  property." 

2,  That  Marie  Louise  ChanceUier,  so  vested  with  the  right  of  property  and  the 
possession  of  those  two  for^  arpents  lots,  coutinued  to  be  vested  with  said  right  of 
pA>perty,  and  also  with  the  ctvil  p^raession  thereof,  at  tHe  date  of  the  treaty  of  St. 
Ildeibnso,  and  of  the  30th  April,  lo03,  respectively. 

That  no  ^oiiveyance  or  sale  was  made  by  herof  oer  property  in  those  lots,  anterior 
to  the  36^1  April,  1803,  and  that  by  no  operation  of  law  was  that  property  or  civU 
possession  divested  out  of  her.. 

The  counsel  for  the  plaintiff  cited  various  authorities  from  the  civil  and  Spanish 
Jaw,  to  show  t  at  the  "jus  in  re,"  became  vested  in  Marie  Louise  ChanceUier,  by 
the  possession  and  title  of  her  husband,  and  particulariy  bv  the  adjudication  to  her 
of  those  ioU,  in  1787;  and  retrained  in  her  at  the  date  of  the  ti'eaty  of  cession, ^nd 
that  the  civU  possession,  as  understood  in  Spanish  jurisprudence,  at  that  date,  was 
also  vebted  in  her. 

The  possession  of  Bt.  Cyr,  as  far  as  such  possession  was  shown  to  have  existed 
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at  all,  was  contended  to  have  been  a  posseasion  aubordinate  to  the  ri^ht  of  propertr 
and  poflaeBsio]^  of  Madame  Chancelher.  The  anthoritiea  of  the'Spaniah  and  ciTil 
law  were  shown  to  coiiicur  in  eitabliBbing  tlie  petition,  that  the  poaaefdon  of  8t.  Cjr 
in  this  "baae,  waa  the  posae^aion  of  the  real  owner,  and  that  the  .real  owner  waji 
Madame  Marie  Lojuise  Chancellier. 

The  counsel  for  the  plaintiff  in  error  further  contended,  that  no  implied  abandon- 
ment  by  Mario  Louise  Chi^ncellier  of  aaid.lota,  could  be  shown  previous  to,  or  at  the 
date  of  the  treaty  of  cession;  and,  on  this  point,  referred  to  the  peculiar  nature  of 
thoae  lota.  To  the  physical  impossibility  of  Madame  Chaocelfier  remaining  in 
actual  occupation  or  cultivation  of  them  aAer  the  fence,  which  alone  aeparated  the 
whole  of  the  forty  arpentlota  from  the  oommon  paatnre  land  of  St.  Louis,  had  fallen 
dovi^n  y  and  to  the  fact,  in  evidence,  that  not  only  Madame  Chancellier  ceased  to 
cultivate,  but  that  every  other  proprietor  of  thoae  lots  ceased  to  actually,  occupy  or 
caltivatis  since  the  year  1797 ;  and  that  the  cultivation  or  possession  was,  in  no  in- 
atance,  resumed  of  those  lots,  or  any  part  thereof,  until  some  time  in  the  y^ar  1806, 
and  that  the  far  greater  number  of  thoae  lota  remained  totally  uncultivated  and  un- 
occupied until  many  years  afterwards,  and  until  afler  the  act  of  congress  had  paasedy 
confirming  rhosd  lots  to  those  entitled  to  them  by  the  municipal  law  of  Louisiana  or 
Missouri. 

It  was  contended,  that  to  imply  abandonment  by  Madame  Chancellier.  would  be 
to  viait  upon  her  a  penal  forfeiture  from  which  every  other  proprietor  had  been  ex- 
empted ;  and  that  no  law  of  France  or  Spain  has  been  or  could  be  ahown,  that  an- 
thorisea  aueh  an  implication. 

It  waa  contended,  that  an  abandonment  by  Madame  Chancellier,  if  it  had  taken 

S*  lee,  must  hav«  had  the  effect  of  reuniting  the  lots  to  the  king's  or  public  domain; 
t,  that  this  ground  is  abaolntely  incompatible  with  the  evidence  in  ihfi  caupe, 
lich  demonstratea  that  the  original  grants  have  been  recognised  and  confirmed  by 
the  American  government,  and,  therefore,  that  no  forfeiture  could  have  taken  place, 
no  reuniting  of  them  fo  the  royal  domain,  and  no  abandonmcAt  of  them  by  any 
body. 

It  waa  contended,  that  it  would  be  most  unjust  and  unwarranted,  by  any  principle 
of  reaaon  or  law,  to  viait  on  the  widow  of  Louis  Chancelfier,  as  a  cauae  or  forfeiture, 
or  proof  of  abandonment,  the  omission  to  do  that  which  she  not  only  waa  prevented 
by  phyaical  eauaea  from  doing,  but  which  she  was  not  required  by  law  to  ao.  That 
it  would,  therefore,  be  absurd*  and  unjust  to  decide  that  her  omisaion  to  tal^e  poe- 
aessionorto  cultivate  after  the  fence  fell  dow^,  or  her  omission  to  sue  when  no 
body  eidsted  whom  she  waa  re/quired  l)y  law  to  %ue,  effected  a  forfeiture  of  her  pro- 
.perty'or  amounted  to  proof  of  her  having  totally  abandoned  it. 
.  ibd  counsel  for  the  plaintiff  here  referred  (amongst  other  authoritiea)  (o  the  caae  of 
Kennedy  and  othera  y.  Montgomerjr,  12 Martin's  Rep.  76,  per  curiam:  "The  idea  of 
a  man  losing  hia  right  by  not  bringing  an  action  which  it  was  impossible  he  could' 
bring,  involves  a  contradiction.**  See  Fothier  Traits  dea  Obligations,  645;  Pothier 
Traits  dea  Preacriptiona,  Noa.  22  and  23;  8  Cranch,  84,  91. 

It  waa  contended  bv  plaihtiff'a  counael,  that  it  waa  manifest  in  this  caae,  that  it 
waa  impoasible  for  Mrs.  Chancellier  to.  bring  her  action  previoua  to  the  tca»i3u>f 
cession;  because:  1.  Nobody  waa  in  po«esaiOn  adverse  to  her.  2.  Nobody  could 
have  oeen  in  poaseiraion.  3.  She  could  not  have  entered  or  polnessed  anid  cultivated 
heraelf.    4.  No  law  existed  to  compel  her  to  sue,  to  enter,  to  possess  or  to  cultivate. 

.  3.  The  counael  for  the  plaintiff  contended ,  that  the  ori^nal  grant  o^  thoae  lots  being 
thiia  valid,  and  the  property  created  by  them  being  tEua  vested  in  Madame  Marie 
Louiie  Chancellior,  at  the  date  0f  the  treaty  of  cession,  30th  April,  1803.  continued, 
for  the  same  reaaon,  and  upon  the  st^e  principles  of  law  and  justice;  to  l>e  vested  in 
her  at  the  date  of  the  conurmationa  in  evidence  in  thia  caae,  to  wit:  1st.-  The  con- 
firnlaition  by  the  board  of  coAimis8ioner8,in  1810  and  1811,  made  apecially  to  Angnata 
O&oteiu,  aa  assignee  of  St.  Cvr,iaaaignee  of  the  original  granteea.  2d^  The  oon- 
firhiatioh  effected,  generally,  of  all  those  lots  by  the  act  of  congress  of  the  l3Ui  June, 
1612.  3d.  The  confirmation  by  the  recorder  of  land  titlea  of  the  two  lots  in'quea-- 
tion,  to  the  originaljnranteesj  and  their  legal  representatives,  ip  1815,  ratified  by  the 
act  of  congreaa  of  mh  April,  1816.  4th.  By  the  quit  claim'  effected  by  th^  act  of . 
oongreaa  (^  the  Slat  Januur,  1831,  by  the  United  Sutea,  in  favour  of  thoae  entitled 
by  tna  law.of  Miasottri,,to  ^oae  forty  arpent  field  loU. 

It  waa  contended  by  plaintiff^a  counael,  that  if  abandonment  could  not  be  objected 
praSriooa'  td  the  treaty,  or.  to  the  ^hh  Marph,  1804,  in  Upper  Louiaiantf,  a  fortiori^ it 
oo«U  not  be  pbjeoted  afterwarda;  be<^«use  pntry  on  the  land  waa  forUddan  by  the 
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flkcte  of  1804  and  1807,  under  heavy  penaltioe.    See  Act  of  90th  Maich,  1804/iect 
14,  and  Act  of  1807.  sect.  Ist. 

It  was  contendedi  that  all  these  confirmationa,  and  each  of  them  (not  originally 
void  for  fraud)  enored  to  the  use  of  the  ofiginal  grantees,  and  their  heirs  or  aiwignsy 
and,  therefore,  confirmed  the  original  grant  of  the  two  arpents  in  question,  not  for 
the  benefit  of  the  individual  who  was  named  assignee  by  the  commissioners,  but  of 
the  individual  or  individuals  who,  by  the  law  of  the  land,  had  the  quality  of  legal 
representative  of  the  original  ^rantees^  taking  that  term  of  "legal  representative"  in 
its  comprebeniive  sense  of  heir  or  assignee,  and  su(HK>sing  thai  the  grantees  them- 
selves were  dead,  or  had  made  a  conveyance,  or  had  been  divected  by  law,  in  favour 
of  a  third  person,  of  their  estate  and  interest  in  said  fortv  arpent  lots  respectively. 

The  title  of  Marie  Louise  Chaneellier,  so  vested  in  oer  and  her  assigns,  was,  at 
the  bringing  of  this  action,  duly  vested  by  the  law  of  Missouri  in  the  plaintiff. 

Here  the  plaintiff's  couiisel  specifically  referred  to  a  law  of  Missouri,  which  pro- 
vides, that  a  conveyance  of  land  held  adversely,  shall  have  the  same  effect  as  if  the 
maker  of  the  qonveyance  was  in  actual  possession  at  its  date,  and  shall  convey  all 
the  right  which  the  maker  of  the  deed  had  to  the  land  described  in  the  deed;  thus 
repeaunfir  or  abrogating  the  doctrine  of  the  Anglo-American  law,  which  renders  null 
and  void  a  deed  of  lano  held  by  a  third  oerson  adversely  to  the  maker. 

In- the  demonstration  of  the  title,  of  marie  Louise  Chaneellier,  and  of  the  plaintiff, 
as  h^r  assignee,  (by  mesne  assignment,)  the  plaintiff's  counsel  •examined  the  title 
set  up  by  the  def<9ndant  in  the  court  below,  and  the  additional  grounds  of  defence 
attempted  to  be  made  available  in  this  Court. 

The  pikintiff-'s  counsel,  in  the  first  place,  insisted  that,  admitting,  for  the  sake  of 
argument,  that  the  plaintiff  had  established  his  psima  facie  case  of  legal  title  in  the 
court  belong,  no  other  defence  could  now  be  set  up  by  the  defendant,  but  that  which 
he  rehed  on  before  the  district  court. 

That  the  only  defence  set  up  by  the  defendant  before  the  district  court,  was  that 
contained  or  intended  to  be  contained  in  the  three  instructions  prayed  by  the  de- 
fendant, and  given  with  some  additional  instrnctioosbj^  the  district  court  to  the 
jury,  and  excepted  to  by  the  plaintiff;  and  which  instructions  were  as  follow: 

1st.  That  if  the  jury  should  find  from  the  evidence  that  hyacinth  St  Cyr,  and 
those  lawfully  claiming  under  him,  have  possessed  the  two  arpents  by  forty,  surveyed 
for  Gamache  and  Kiersereau,  withqut  interruption,  and  with  claim  of  title  for  thirty 
years  consecutively,  prior  to  October,  1818,  the  plaintiff  is  not  entitled  to  recover  in 
this  action. 

2d.  If  the  ijuj  find  from  the  evidence  that  Hyacinth  St.  Cyr,  and.  those  lawfully 
claiming  under  him,  possessed  the  two  lots  in  the  declaration  mentioned,  for  ten  years 
Gonseotttively,  prior  to,  and  until  the  23d  day  of  July,  1810,  and  that  the  lands  con- 
firmed to  Auguste  Choteau  on  this  day,  are  the  same  lands  in  the  declaration  men- 
tioned ;  the  i^aintiff  cannot  recover  in  this  action. 

3d.  if  the  jury  shall  find  from  the  evidence  that  the  defendant  posseesed  the  lots 
ef  land  in  the  deolaratiop  mentioned,  for  ten  years  consecutively,  prior  to  the  first  of 
Ckijtober,  1818,  the  plaintiff  cannot  recover  in  this  action. 

The  oounsel  for  the  plaintiff  contended,  that  the  title  set  up  by  these  instructions, 
and  as  the  same  were  explained  or  intended  to  be,  aided  by  Uie  additional  instruc- 
tions given  by  the  district  iudge,  was  a  title  by  prescription ;  and  that  such  a  title 
was  incompatible  with  a  title  derived  from  the  original  grantees  by  regular  mesne 
assignments;  and,  therefore,  thai  the  new  species  of  defence  relied  on  in  this  Court 
by  Uie  defendant  in  error  in  .his  printed  brief,  to  wit:  **  That  the  defendant  in  error 
is  the  legal  representative  of  botn  Gramache  and  Kiersereau,  for  whom  the  surveys 
were  mMe,.and  has  acquired  whatever  title  they  or  either  of  them  possessed,"  must 
be  abandoned,  if  that  of  prescription  be  here  adhered  to.  The  definition  of  title  by 
prescription,  shpwi  that  it  is  a  solecism  to  contend,  that  the  defendant  could  at  the 
same  time  take  by  preacriptidn,  and  be  the  legal  representative  of  the  original  real 
owners.  H  is  of  the  very  essence  of  prescription  that  it  should  be  based  on' formal 
title,  presumed  or  proved,  and  on  a  possession  derived,  not  firom  the  rerl  owner,  but 
fron;i  a  party  or  person;  who,  though  not  the  real  owner,  was  or  could  be  conscien- 
tiously believed  to  be  such  by  himself,  and  those  claiming  under  him. 

The  ivhole  current  of  authorities  in  the  Spanish,  French  and  Roman  jurisprudence 
were  referred  to  in  support  of  this  position.  Amongst  those  authorities,  the  follow- 
ing were  particularly  read  and  relied  on.  Manuel  del  Abogado  Americano,  tit.  2, 
lib,  2,  vol.  1,  p.  50;  3  Partida,  Law  9;  1  Partida,  Law  18, 19;  Feburo,  Lihreria  de 
h»  fiscribanos,  vol.  2,  part  evil.,  sect  2,  p.  403 ;  1  Domat's  Civil  Law,  (translated 
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b^  Straehtii,)  book  ZA,Jdtlm7i  White'f  CoOtfetai,  (oztneto  ft«m  IiiititatM  of  Aod« 

AjStin,  the  daftn^ut  itf  hn M«f  in  thli Cour^  iMiito, l^  wty  of  daftnoe^  ''that 
tSie  eonfirmitioii'to  Cboteav,*  rnrt^d  in  him  ft  ifegftl-title  to  the  piemieee;*'  mnd^  eon- 
eeqaehtljy  ae  the  plalntiiFchdini'ao  title  nnderhvifl^,  ehow  tho  legel  eeltte  out  of  tlie 
plaintiff. 

But  this  deftnott'e  never  was  reeorted  to  below;  pn  the  eontraiyp  the  inatroetlon  ef 
the  jadg^,  given  on  the  prayer  of  the  plaintiff,  *'  that  the  coufinnationa  to  Chotaan 
eonld,  at  mo«t,  only  operate  aa  a  qmt  olaiim  in  fltTOor  of  the  Original  granteea,  and 
eonid  not  decide  the  qneition  of  'tlue/'  waa  not  excepted  folij  tlie  defendant  ft 
foUbwB,  then,  thatit  ia  too  late  now  to  ezeept  to  that  inftruotion,  or  to  take  thia,  (aa 
to  thia  Coort)  original  gronnd  of  defence 

Also,  the  defendant  takes  the  ground  here,  that "  the  former  verdict  and  jndgmefit 
between  the  lame  parties/'  ia  eoncloaive  in  this  caae  against  the  plaintiff. 

Bat  no  aach  ground  waa  taken  below.  1^^)  ^^^  >^  i*  stated  in  the  tcanaeripl. 
that  **  the  defendant  read  in  evidence  the  reoprd  of  a  judgment,"  but  the  obiect  ot 
reading  it  doea  .not  appear;  no  initmction  waa  oalleq  for  by  defendant,  and  none 
was  given  that  it  waa  a  bar  to  plaintiff*a  action :  on  the  contrary,  the  inatructiona  all 
go  to  repel  it  aa  a  bar.    It  aeema  ,then,  that  it  ia  too  late  no^  to  plead  it  in  bar. 

The  eounsel  for  the  plaintiff  in  error,  therefore,  in  replying  to  toe  new  defcnoe  aet 
np,  that  the  confirmation  to  Choteau  opeteted  aa  a  conveyance  of  the  legal  eatato ; 
and  to  the  defence  of  the  judgment  being  a  bar,  did  ao  with  a  ptoteatando  againai 
the  adnisaibility  of  such  grounds  of.  defence,  in  this  Court,' in  the  present  oonSition 
of  the  record. 

Proceedinff,  then,  to  demonstrate  the  error  of  the  defendant'a  new  peaition,  to  wite 
fhat  the  confirmation  to  Glinteau  operated  aa  a  conveyance 'of  the  legdi  eatate,  the 
oouniel  for  j^laintiff  contended,  that  to  give  the  confirmation  auch  an  efiSMst,  wonld 
be,  not  only  to  give  an  estate  to  Chotean,  per  fta  ant  neiaa)  in.  i^^  land  in  qUeation. 
but  to  divest  that  tide  out  of  Marie  £x>uiee  Chancellier,  which  haa  been^denaoiiatrated 
to  have  been  veated  in  her  at  the  date  of  the  confirmation. 

Thejr  contended,  if  such  a  power  were  specifically  given  by;oongresa,or  attempted 
to- he  given  to  the  commissioners,  under  the  act  of  1^5,  it  would  m  conatitntaonidly 
yoid,  and  ought  to  be  ao  declareo  by  thia  Court.  That  it  would  be  a  power  in  vidL 
latien.  of  the  treatjrof  cession,  which  guarantied  to  Marie  Looise  her  lawftal  pro- 
perty, and  ihYiolation  alao  of  theconstitution  of  the  United  Stetes;  which  goarahtieB 
to  every  American  citizen  their  righto  of  .property,  and  a  trial  hy  jurjr,  in  all  caeae 
over  twenty  dollara  in  value.  That  if  the  confirmation  he  considered  in  the  nature 
of  a  judgment,  it  then  could  only  be  binding  on  parties  and  priviea.  See  3  Wanh. 
878;  4  Wheat.  S13.  Bnt  the  preaent  plaintiff,  not  Marie  Louise  Chaneellier,  n.  ier 
whom  he  deriv'ea  title,  waa  neither  party  nor  privj. 

The  confirmation  to  CbOtean  w^ia  evidently  es  parte,  aa  lepeMa  the  plaintiff  and 
thbee  under  whom  he  elatma. 

in  the  caae  <ii  HoiUngeworth  v.  Barbonr"  and  otheta,  4  Petera'  Rep.  466,  thia  Coqrt 
lay  it'dpwni "  that  by  the  general  law  of  the  land»  no  eourt  ia  anthoriied  to  render  a 
judgment  or  deesee, against  I  -.....-.•. 

of  proeesB  to  appear*  and  d  ' 
onfy  to  be'departed  from  i 
the  general  rule."    The  preaent  oase'is^aot  a  eaaJB  excepted,  by  the  natnre  of  it,  or 
ezpreaslv,  out  of  the  general  rule. 

The  United  Stetea  eonld  have  hitd  no  poasible  interest  in  empowering  thoee  oon 
niisioneni  to  render  anrex  pane  Judgment,  or  todiveit  %  man  of  hia  ptotterty  by 
decree  or  judgment  mad^  witlv>nt  giving  him  "  due  notice  to  appear  an'd  oelend. 

Bnt  in  order  to  be  convinced  thU/congre«a  had  no  anch  intention^  we  havii  only 
to  examine  the  aete  of  3d  March,  1805,  creating  the  boa^d  of  commiaiioners,  and  of 


The  oonnsel  for  the  plaintiff  then  examined  thoee  acte,  and  eontended|  from  their 
letter,  spirit  and  objeet*. 

1.  That  no  such  nower  waa  given  to  the  oommisaioners. 

2.  No  neceasity  fot  auch  pow^  existed. 

3  No  means  were  given  by  those  acte  to  exeroiae  jiidioial  pow^  aa  between  fri- 
Vate  adverae  partiea. 

The  caae  of  Comegya  v.  Vaase,  1  Petem'  Rep.  198,  waa  fofeired  to  far  a  princinle 
applioable  to  the  present  case.    The  Court  there  observe,  "  If  the  elaim  waa  to  do 
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allpwad  ai  against  B^ain,  tha  ptaaant  oiniariliip  of  it^  whathar  in  awignaaa  or  par* 
flonmt  rapreaenUClyaa,  or  bona  fida  porehaaari,  was  not  naoaaiar^  to  ba  aacartaicad 
in  order  to  ezerciaa  thair  (the  eommiaaionara,)  fanctiona  in  the  rallaet  nannar:  nor 
ooald  they  be  praaumed  to  poeaaaa  the  maana-'of  exarciaing  aooh  a  broadar  jariadio- 
tion,  with  doe  juftioa  and'efiect.  Thej  had  no  authority  to  compel  parties  asserting 
conflicting  interests,  to  appear  and  litigate  before  jthem ;  nor  to  saounon  witnesses  to 
establish  or  repel  such  interests;  and,  ander  such  circnmstances,  it  cannot  be  pre- 
sumed that  it  was  the  intention  of  either  government  to  clothe  them  with  an  thi- 
thoritj  so  summary  and  conclusive,  with  means  so  little  adapted  to  the  attainment  of 
the  ends  of  substantial  justice.  The  validity  and  amount  of  the, claim,  being  once 
ascertained  by  their  n ward,  the  fund  might  well  be  permitted  to  pass  into  the  hands 
of  any  claimant;  and  his  own  rights,  as  well  as  thos4»  of  all  others  who  asserted  m 
title  to  the  fund,  be  .left  to  the  ordinary  course  of  judicial,  proceeding  in  the  est^ 
blished  conrts,  where  redress  could  be  aidministered  according  to  the  nature  and  ex. 
tent  of  ^e  rights'and  equities  of  all  the  parties." 

This  waa  a  case  arising  under  the  treatv  with  Sj^n,  of  1818,  the  elcTenth  article 
of  which  exonerates 'Spain,  and  undertaiea  to  satisfy  certain  claims  of  onr  citizens 
on  Spain,  to  the  amount  or  five  millions  of  dollars;  and  appointa  a  board  of -three 
conmiissioners  to  racaivsi  examine,  and  decide  on  the  amount  and  validity  of  all 
snchclaima. 

It  was  contended,  by  the  plaintiff's  counsel,  that  the  terms  of  the  abpye  decision 
are  a  fortiori,  applicable  to  the  confirmation  to  Choteau,  inasmuch  as, 

1st.  The  case  under  the  treaty  of  1818,  was  a  mere  money  claim,  aounding  in 
damaffsa;  whoae  yery  existsnca  was  uncertain  until  the  commissioners  had  ascer- 
tained  ita  amount  and  validity. 

Sd.  The  treaty  of  caasion  and  divars  acts  of  congreas,  (besidaa  the  law  of  nationa,) 
protecta  the  rig&t  of  the  grantee  to  the  specific  land  in  this  case;  and,  consequently, 
the  rights  of  tnose  who  represented  the  grantee  lawfully  at  the  data  of  the  treaty 
and  of  the  confirmation. 

The  plaintiff's  counsel  further  referred  to  the  express  provision  contained  in  the 
various  acts  of  congress,  passed  for  the  relief  of  French  and  Spanish  land  claimants 
aince  1807;  to  show  the  construction  given  by  congress  of  legislative  language,  pre- 
cisely the  same  as  that  which  b  contained  in  the  acts  of  1805^  1806  ana  1^7,  and 
which  provision  expressljr  repels  the  idea  of  a  confirmation  havwg  the  effect  of  da- 
aiding  on  the  rights  of  third  persons. 

The  act  of  8th  May,  1822,  sect.  5, 3  Story's  Laws  United  States,  1869,  and  the 
act  of  April  29d,  1826,  aect.  7, 3  Story,  2019,  were«  among  others,  particularly  read 
and  relied  on. 

The  plaintiff's  counsel  further  contended,  that  tue  defendant  could  not  escape 
from  the  above  difficulty  by  taking  the  position,  that  the  commissioners  **  were  not 
judges,"  but  "  only  agents,"  with  acts  of  congress  "  as  their  letter  of  attorney,"  to 
ascertain  for  the  united  States,  who  had  a  claim,'and  to  "  make  them  a  title  under 
the.  name  of  a  confirmation  or  grant."-   To  show  that  such  a  doctrine j  (wl:ich  is 

S'  oted  in  the  terms  in  which  it  is  propounded  in  defendant's  brief,)  is  untenable  in 
is  case;  the  counsel  for  plaintiff. re&rred  to  the-wholp  body  of  evidence,  oral  and 
.written;  by  which  it  appears,  that  the  commissioners  neither  made  nor  attempted  to 
make  a'  grant j  but  only  confined  a  grant  theretofore  made  by  the  Spanish  and 
French  authonties.  The  very  terms  of  the  confirmation  to  Choteau,  assignee  of  St. 
Gyr,  assignee  of  the  original  grantees ;  whose  concessions  are  specially  recited  an 4 
ruerred  to;  clearly  demonstrate  that  this  position  of  the  confirmation  to  Choteau, 
beinff  an  original  grant,  emanating  from  tne  government  of  the  United  States,  is 
total^imfounded. 

Besides,  it  is  contended,  that  if  ev«n  the  commissioners  had  expressly  dec^lared 
their-confirmation  to  Choteau  to  be,  and  to  have  the  efiect  of,  an  original  grant  by 
the  United  States  to  him,  his  heirs  and  assigns,  the  confirmation  would  stiU.be  uup 
avtilinff  against  yested  rights,  and  would  .be  an  absolute  nullity;  inasmuch  as  it 
would  De  unauthorized  by  the  acta  of  congress,  under  .vhich  it  was  professed  to  be 
made.  Considering  those  acta  as  mere  "  letters  of  attorney,"  it  must  be  admitted 
that  the  attorney  in  fact  must  be  bound  by  them,  and  that  he  could  not  legally  exor. 
ciae  a  power,  not  only  not  ffiven,  but  excluded  by  their  terms. 

.  The  plaintiff's  counsel  then  proceeded  to  show  the  invalidity  of  the  second  new 
ground  of  defence,  namely,  the  former  verdict  and  judgment,  and  contended  that 
this  could  be  no  bar.  because : 

1.  By  the  law  of  Missouri,  which  on  this  point  is  the  same  as  the  law  of  England. 
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a  judment  in  one  aotion  of  ejeetmont  is  no  bu  to  a  teeond  totion  bj  the  i 
plaintiff  ag«4inst  the  Mune  defdndant,  and  Ibr  the  iame  nremifei. 

Hei%  the  ccnns^l  examined  the  law  of  ejectment,  ancl  showed  it  to  be  preciealy  the 
•ame;  the  onlj  difference  being,  that  certain  fictione,  to  wit,  leapB^  entry  and  oaetar 
were  not  required  to  bealleirad  bj  plaintiff  or  confeMed  by  defendant  m  Miaeoari. 
Adams  ^n  Ejectment,  (bj  TiUinghut,)  wu  referred  t6  for  the  general  doetrinto ;  and 
for  the  law  u  modified  by  the  New  York  legielature. 

8.  It  wu  manifest,  or  would  be  manifest,  on  examining  the  record  in  etch  case, 
that  the  present  caaoNWai  different  from  the  former^  and  presented  a  new  state  of  his 
tig^tM  on  the  part  of  the  plaintiff. 

Here  the  coonsel  compared  the  transcript  in  the  former  case  with  the  tranecript  in 
the  present  ease,  and  pointed  out  to  the  Court  the  difference  between  them^  as  to  the 
alleged  trespass  and  as  to  the  general  merits;  and  here  referred  the  Court  to  the  act 
of  congress  of  January,  1831t  which  they  contended  operated  as  a  quit  claim  in  fiiTonr 
of  the  plaintiff,  on  the  part  of  the  United  SUtes. 

The  counsel  for  the  plaintiff  in  ^tfot  then  proceeded  to  demonstrate  that  th^ 
defence,  the  main  and  'only  defence  below,  of  preiMription,  could  not  avail  the  de- 
fondant.  ^  Neither  a  pre'scription  based  on  a  possession  of  thirty  years  by  St.  Cyr,  and 
those  claiming  under  him ;  nor  a  prescription  based  on  a  possession  of  ten  years  in 
St.  Cyr,  and  those  claiming  .under  him ;  nor  a  prescription  based  on  a  possession  of 
ten  years  by  the  defendant  of  the  lotA  in  question. 

The  plaintiff's  coonsel  contended,  1st.  That  the  land  was  not  the  subject  of  pre- 
scription previous  to  the  confirmbtion  of  the  original  grant  thereof. 

That  the  effect  of  prescription  was  to  give,  the  *'  plenum  dominium,"-  the  fhll  do- 
minion or  property ;  whereas,  previous  to  the  confifm«tuon,the  '<  plenum  domininxn" 
could  only  be  said  to  be  vested  in  the  supreme  sovereign  power. 

The  "plenum  dominium"  was  in  the  king  of  Spain  or  the  republic  of  France  pre- 
vious to  the  treaty  of  cession,  and  after  that  treaty  became  vested  in  the  United 
States,  and  remained  in  them  until  transferred  by  confirmation  to  the  opgiital  ^gnua- 
tees  and  their  lejral  representatives. 

The  Spanish,  Frencn  and  civil  law  authorities  were  cited  jand  referr^  to,  to  show 
that  such  is  the  effect  of  prescription ;  and  amonffst  those  authorities,  the  following 
were  particularly  read  aha  relied  on:  Manuel  del  Abogado  Americano,  tit.  2»  lib.  9, 
vol.  1,  p.  69;  3  Partida,  Law  9;  1  Partida,  Laws  18  and  19;  Elements  of  the  Roman 
C^vil  Law,  by  Heinecius,  book  2,  Ut.  2,  secta.  437,  438,  vol.  2,  p.  150,  lib.  2^  tit.  6, 
Inst,  de  Usucepione. 

All  the\ authorities,  without  a  single  exception,  concur  in  this:  That  prescription 
is  a  mode  of  acquiring  the  full  and  absolute  ownership  by  holding  possession  during 
the  whole  time  which,  the  law  directs. 

When  prescriptive  titles  accrue,  no  other  title  ia  reouired;  no  complete  title  nnder 
the  king  of  Spain;  no  confirmation  or  patent  under  th^  United  States. 

It  would  follow',  therefore,  that  prescription  might  defeat  the  object  of  the  sove- 
reign; it  might  take  the  huid  without  his  consent  from  the  first  grantee,  whom  he 
intended  to  benefit,  and'pve  it  to  a  stranger  whom  the  sovereign  not  only  did  not 
originally  intend  to  benefit,  but  who  possibly  might  be  obnoxious  to  the  sovereign 
power. 

Prescription  thus  might  have  the  effbct  pf  defeating  specific  laws  and  regulations : 
for  instance,  that  regulation  which  provided  that'  only  one  grant,  and  that  not  iex- 
oeeding  a  certain  quantity)  shduld  be  made  to  a  new  settler.  (See  GayOso'e  rsg^nUu' 
tions  as  to  new  settlers  in  the  province  of  Louisiana,  in  White's  Compilation.') 

By  prescription,  an  individual  who,  as  a  new  settler,  had  received  his  grant  4br 
the  regulated  quantity,  might  accumulate  any  additional  quantity  by  the  unanthorixod 
possession  by  nim  of  land  which  had  been  also  granted  to  another  person,  like  him. 
■elf,  a  **  new  settler,"  and  this  too  before  the  coitions,  on  which  the  original  grmnt 
had  been  made,  were  performed.  .     ,    ,      «„ 

This  surely  cpuld  not  be  the  law  of  Louisiana,  and  particularly  of  Upper  Looisiana, 
in  which  it  was  the  peculiar  care  and  object  of  the  government  not  to  sufiler  any  tIoIs^ 
tion  of  the  law  and  regulations  by'the  "  new  settlers."  When  these  regiilationa  as 
to  new  settlers  are  examined,  it  will  be  found,  that  until  the  complete  title  issued, 
they  are  held  under  the  complete  control  of  the  government,  a- control  which  is  in- 
consistent with  prescription,  as  has  been-ahown.  ^      ,     ,     ^ 

The  plaintifiT's  counsel,  on  this  heid,  submit  that  the  land,  until  confirmation,  is 
more  or  less  belonging  to  the  <^'fisc,"  and  therefore  excepted  from  prescription  by  that 
rule,  commoii  to  the  Spanish,  French  and  Roman  law;  **  ree  fiioi  nostri  oioos^  j 
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potevtr.*    See  White's  Oollaetaon,  69;  CafM>6i  of  Spaia,  tit.  6,  d«  U  PrMcri^on; 
Lib.  2,  tit.  6,  (Mt.  de  tJsueapione. 

The  case'of  Sanbiyand  Wife  ▼.  donzaleSi  2  Martin's  Rep.  210,  was  refeired  to  as 
oontaijiing  important  doetriiiee' on  this  pom t. 

If  it  should  oe>  replied  to  the  above  objections,  that  prescription  is  recognised  by 
the  laws  of  Spain,  as  in  some  cases-  erffating  a  right  agaSnst  the  crown  1o  pnblic  or 
domain  lands,  it  is  contended,'  that  a  reference  to  these  laws  will  distinctly  show 
such  a  prescriptive  title  is  totally  different  from  the  pr«iscripUon  in  question,  and 
negatives  the  idea  of  those  lands  being  ■  prescriptible  generally,  or  between  private 
individuals.  Bee,  White's  Collection,  Ordinance  of  1754,  4^  article;  2  Martha's 
Rep*  210,  above  c^ted. 

The  very  confirmation  given  in  evidcQceby  the  defendant  in  this  esse,  purport* 
in^  to  be  mad^  to  Chotean,  as  assignee  of  St.  Cyr,  assignee  cf  the  original  grantees, 
is  inconsistent  with  .prescriptive  titles  to  Uie  lands  so  Confirmed.  BecauM,  first,  ds 
has  been  observed,  prescription  fs  inconsistent  with  the  true  title  under  (he  vran^es; 
and,  secondly,  if  the  United  States  gave  any  right  by  the  oonfirmatiort,  thai  right 
must  have  been  derived  from  tde  governments  under  which  the  original  l^rantsema- 
nated,  and  therefore  excluding  prescriptive,  adverse,  independent  right,  alto^^^ther. 

The  plaintiff*^  coansel'thsn  prpceed^d  to,  argue,  that  prescription,  (s^ppMrog.  for 
ajrgui^ent  sake,  the  lakid  to  be  preicriptible,}.  coul4  not  have  run  against 'Marie 
Louise  'Chaneellier,  because  she  was  a  marrie'd  woman. 

It  was  CQUtendedrthat  thoTule  of  the  cijij  law,  "  contra  ik^  valentem  ag^re  non 
currit  prescriptio,"  was  also  that  of  the  Spanish  law;  as  iVis  aiso  that  of  the  common 
law  and'.statate  law,  sinOB  the  Spanish  law  ceased  tor  govern  in  Upper  Louisiana 
and  Missouri.  ^  a  - 

It  was  contende<k  that  without  going  further  back^  it  was  mani&st,  that  from  the 
10th  March^l904,  tne  dale  of  the  taking  possession  of  Upper  Louisiana,  at  St.  Louis, 
by  the  United  States,  ho'  means  existed  by  which,  as  a  married  woman,  Madame 
Marie  Louise,  the  widow  of  Louis  Ch'ancellier,  could  alone  act  in  this  matter.  The 
forms  of  proceedings,  the  tribunal8,,ihe4>racti6id  relations  for  the  purposes  of  litiga- 
tion between  husband  and  wife,  were  i^l.  changed  after -.the  10th  March,  1804^  and 
borrowed  from  or  asisimilaied  to  the  AngkWAm^ricsn  laws,  forms  and  tribunals' .To 
visit  preserip^n  upon  a  helpless  wife,  under  sush  a  state  of  things,  would  be  to 
punlsn  her,  and  deprive  her  of  her  property,  tor  omitting  to.  do  what  the  law 'Ten- 
dered it  impossible  for  her  to  do. 

Affain,  as  has  been  before  nrged-,  how  can  prescription  run  against  her  previous  to 
oonfi-mation,  when  we  have  seen  that  by  ipbcial  acts  ef  congress,  those  of  March,  I^, 
and  1807,  she  was  prohibited  on  pain  of  forfeiting  her  claim,  andjiesides  of  subject- 
ing herself  to  a  pe  Jty  of  one  thousand  dollars,  and  being  driven  off  bv  the  omcers 
oxthe  United  rStatek,  from  entering  on  those  lands  until  the  original  title  thereto,  as 
ddrivea  from*  the  French  or  Spanish  government,  had  been  previously  recognised 
and  confirmed  by  the  Unite4  States;  and  by  that  very  board,  a^memher  of  which 
now  sets  Up  tliis  defence',  or  title  of  prescription  against  her. 

The  counsel  for  the  plaintiff  in  support  of  ibis  position,  that  Marie  Louise  was 
'*  non  'valens  agere;''  at  least  since  the  date  of  .the  act  of  c6ngress  ori804,  which 
prohibits  entry  on  landi  not  confirmed,  irefbrred  the  Court  to  the  tv^oacts  of  cpngi^Die 
above  cited,  and  to  ^e  whole  current  of  statutorv  law  as  enacted  in  Upper  Louisi- - 
ana  and  Missduri,  from  the  10th  March)  1804,  to  tne  present  time. 

The  counsel  for  the  plaintiff  having  thus  endesTviured  to  show,  that  the  subject 
matterof'the  action  wss  not  prescriptible^  and  that  lupposing  it  in  its  nature  to.be 
so,  prescription  did  not'  run  against  thi?  person  under  whom  the  plaintiff  derived 
title,  because  of  her  being  "  non  valens  agere;,"  proceeded  to  demonstrate  that)  if 
even  those  two  objections  were  furmounted,  the  defendant  had  failed  to  establish  a 
title  oy  prescription  to  the  land  in  qaestion,  either  by  a  possession  often,  or  twenty,- 
or  thirty  years,  held  by  himself  or  any  other  person. 

The  Spanish  law  of  prescription,  opon' whicu  the  defendant  relies^  is  the  eighteenth 
and  the  nineteenth  law  of  the  first  Partida. 

The  text  of  those  two  laws,  as  translated  from  the  original  Spanish,  is  as  follows: 

Law- 18.  *'  If  one  person  receive  of  another  an  immoveable  things  in  good  faith, 
either  by  purchase,  or  exchange,  or  dqitation,  or  legacy,  or  by  any  other  just  title, 
and' keep  possession  of  it  during  the  years  while  the  owner  was  in  the  country,  or 
twenty  years  while  he  was  out  of  it,  such  person  will  acquire  the  thing  by  pre- 
scription,  notwithstanding  he  received  from  one  who  was  not  the  true  owner.  What 
we  say  in  this  law  applies  when  he  who  aUenates  and  he  who  receives  the  thinff. 
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•et  In  goo^faith^  believi&i^  they  had  a  right  to  do  to,  and  Ui#  latter  retains 
Ue'poMeMion  of  i^  so  that  it  is  not  Uomanded'of  .him'dfiring  the. wfcole  ttmi 
■arT<^to  acquire  ii  by  preicription.*' 

'■^  Law  19.    **  If  a  man  who  .alienated  ^i  immoToable  thing  knew,  or. had  good 

•on  to  believe  that  he  had  not  .a  right  tb  do  eo, -then' the  per^n  who  received  it  can- 
jnot  ac<(nire  by  pteecription  in  lest  than  thirtj  year*;  unleee  the  o|wner  knew  of  the 
alienation,  and  did  not  demand  it  #ithin  ten  years  from  the  day  .he  knew  it^  if  li^ 
were  in  the  country,  or  within  twenty  years,  if  he  were  oat  of  it.'* 

The  Spanish  jurists  nnivcrsally  liold,,and  amongst  them  Febrero,  to  whom  akme 
•{Mleific  referenee  is  now  made,  tnarin  prder  tn  aeqnlre  the  property  in  land  "by  ^re- 
scrlption,  nnder  the  Spanish  law,  above  textually  oit^,  certain  eonditiona  moft  be 
iVilfilled,  without  whien  j^reeefiptien  Oann<n  give  title. 

Febtero,  in  hik  Librenfi  ,de  los  Eseribanbs,  part  1,  cli.  7,'  aeot  2,  toI.  2,  p.  409, 
smns  np  those  eonditiona  or  ingrbdiente  of  prescription,'  in  the  u^owing  Ijatia 


<*  Non  .nsticapies  ni;  siht  tibt  tafia  qoinqne, 
8i  res  aflta,  fides  bona,  sit  titnlus  qaoqoee-jostus, 
Fossideas  jnet^,  corapleto  tempore  ligis.'* 
H    then  lays  down,  that  (as  trauslated  from  the  Spanisb,)  ''The  foUo^ing  re- 
qo^    tes.  according  to  these  verses  miist  eonodr.  . 

1.  <*  Thtt(  the  tbinff  be  susceptible  ot  alienation  and  prescription,  beeauee,  in  oo^ 
alienable  tl^pgs,  in  tAtngs  stolen,  taken  by  force,  and  impreecrijpttbli,  the  ownership 
by  prescription  is  not  acquired! 
3.  "  That  the  possessor  be  capable. 

3.  "That  he  have  a  formal  title  (justuk  titnlus). 

4.  **  That  he  has  possessed  in  good  faith. 

5.  "  That  he  possess  in  his  own  name,  and  not  in  th%t  of  another,  the  whole  time 
wliich  the  law  ]>royides  for  prescription  of  moreablee  and  immoir4ables  respecttyeljr, 
without  interruption;  to  which  .time  must  be  add^d,  thaV  during  which  the 'thing  wan 
held  by  those  from  whom  he  had  it." 

That  the  firsit  ingredivnt  is  wanting,  namely,  the  'fresapta^*'  has  been  elre  ^y. 
contended  for  by  the  counsel  for  the  plaintiffl 

^  Hiey  will  now,  admitting  for  the  sake  of  the  argument^  that  th*  thing  is  pre  ^p- 
tible,  and  the  person  not  privileged,  proceed  to  demonstrate  that  iieither  good  title, 
or  good  faith,  or  continued  possession  exists  iii  the  case. 

It  is  admitted,  that  to  base!  a  prescription  accruing  Mm  a  p6seeenon  of  thicl^ 

Sears,  it  is  not  necessary  to  show  a  **  formal  title.'*  After  so  long  a  posiession,  the 
tw  presumes' that  such  a  **  titulus"  originally  existed,  and,  consequently,  that  go6d 
(Uth  existed.  Bu^  it  is  contended,  thai,  when  the  purty  who  sets  up  prescription  4f 
thirty  years,  himself  shows  the  original  title  tinder  which  his  possession*  began,  wM 
it  becomes  manifest,  froin  the  nature  of  that  title-,  that  h^.  could  not  have  .entered, 
-'^animo  domini^"  the  presumotion  which  wopld  haye  arisen,  kf  he  had  shown  no 
title  at  all,  cannot  avail  him.  Neither  bonus  titulus,  nor  bona  ndes,  can  be  j^resnmed 
in  favour  of  a;  party,  who,  by  his  own  showing,  had  neitherr 

Hero  the  well  known  maxim  of  the  civil  Ikw  applies,  "  Preitat  non  habere  titidum 
quanr  habere  yitipsum." 

Alt  the  writers  and  JHrist^  who  have  treated  the  question' of  "description," 
whether  under  the  laws  of  Spain  or  FrauOe,  or  the  Roman  civil  law,  are  unanimoiu 
on  this  doctrine. 

The'  counsel  referred  the  Court,  amongst  the  authorities,  to  Bolorsanp  de  Jure 
Indiarum,  vol  2,  p.  472,  lib.  2.  ch.  29.  The.  passage  cited,  and  translated  by  plain- 
tiff *s  counsel  from  the  original  Latin,  is  as  folio Ws: 

"  An  unjust  or  invalid  utle,  and  which  the  law  from  the  beginning  reeiats,  is  not 
a  title,  (non  est  titulus,)  nor  can  it  impart  good  faith  to' the'  possessor;  yhiim  is  so 
true,  that  although'  in  a  .prescription  of  long  time,  (longe  temporis;)  it  is  sdAcient 
merely  to  allege  a  titnlns  and  good  fiuth;  nor  is  any  body  in  such  case  bound  to 
prove  them;  yet  if  a  *  titulus*  be  produced,  which  appears  unjust,  it  shall  not  aid, 
nay,  it  shdll  cause  bad  faith." 

.  Also,  to  the  "  CorM  et  Compilation  de  tou§  lesLCommentatun'-  Anciens  et  Modemee 
sur  la  Contulne  de  raris>"  par  de  Ferriere,  Title  "  Prescription,"  vol.  2,  p.  299, 900, 
301.322. 

'  The  plaintiff's  counsel  contended,  that  these  doctrines  were  appiieable  to  the  pre- 
seiit  case,  in  this,  that  by  the  defendant's  own  showing,  the  title  under  whiolr.Bt 
Cyr  originally  entered,  was  a  <<  titulus  fitiosus,**  such  %  title  ae  rendered  it  i|npoaw- 
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bto  in  the  eye  o€  the  law,  that  Si.  Cyr  eoald  ^lave  eoaviderttd  bimieK;  bona  flito,  the 
traa  owner  o(  the  land  in  question. 

The  evidence  on  the  transcript  w«>  referred  to,  ead  Sfieoiaily  rfodMnd  examined, 
te  demonstrate,  that  St.  Cyt  entered,  oHginalljr,  ai  a  mere  tenant,  subordinate  to 
Madame  Marie  X^oaise  ChancelUer>  ownership  and  tiil^.  The  evidence  for  the 
plaintiff  shows,  that  St.  Cjr  entered  by  fMrmissipn  of  Madame  Chancellier,  given 
through  her  second  hiisband  Beauchtmp.  The  evidence  for  the  defbudant  goea  to 
show  that  St.  Cvl  enteiM  by  permission  (^  the  sy^dle. . 

But  whether  St.  Cyr  enttered  by  permission  of  fieauchamp,- or  of  the  syndic  of  St 
Xiouis;  he.man^Mly  entered  under  the  true  owner,  Maoame  Marie  Louise,  the 
widow  of  Loiiis  Chancellier. 

The  counsel  produced,,  and  read  to  the  Court,  a  certified  copy  ^om  the  rseord  at 
St.  Louis,  in  which  the  duties  and  powers  of  (he  syndic  are  defined  aiid  specific;  and 
from  which  it  is  manifest  that  the  svndic  s  power,  with  ffeferencs;  to  those  lots,  only 
extended  to  the  keeping  up  of  tne  fence  in  front,  thereof,  and  that  he  had  no 
authority  whatscSever  to  give  or  toj>ennit  to  be  taken,  the  pioperty  of  Madame 
Chanceffier.  or -of  any  other  person,  in  and  to  those  lots. 

It  is  laid  down  by  all  the  jurists,  that  a  tenant  or  a  "  precarious  posse«or,"  oannot 
prescribe ;  that  no  length  or  possession  can  give  hkn  a  prescriptive  title  uMinst  the 
person  under  whom  he  has  entered.  See  White's  Collection,  66;.  De  Terrien'e 
Custom  of  Paris,  vol.  d  p.  322;  L.  1  and  3^  Cod.  de  Prescript,  30  ant)  40  annomm; 
Elements  of  the  Boman  Civil  Law,  by  Heincius,  vol.  U^  lx>ok  2,  tit  1,  **  On  the 
division  of  things  and  the  acquiring  the  property  thereof  and  therein.*' 

It  was  further  contended,  that  by  no  act  pf  St.  Cyr  could  he  change  the  original 
nature  of  his  **  titulus."  Itr  ^as  shown  by  referenoe  to  t^ie  authorities,  that  the  rule> 
**  nemo  potest  sibi  mutare  causam  possessionis,"  is  odttimon  to  th*  Spanish,  French 
and  Roman  Law.    See.L.  5,  cod.  de  aoquiri  posi. 

Hence;. it  Was  argued  that,  if  the  deeds  purportinff  to  be  made  by  Rene  Kiersefe^u 
and  Joseph  (or  Baptis)  Gamache,  respectively,  to  St'.  Cyr,  dated  iTd  October,  ITSiS, 
of  the  lots  in  question,  be  relied  on  as  changing  the  preceding  vicious  title  of  St. 
Cyr  into  a-  "  iusius  titulus,"  such  a  position  is  untenable,  according  to  the  law  in 
force  at  the  oate  of  those  deeds^ 

The  mere  taking  of  a  deed  from  persons  out)  of  possessron^  and  who  had  them- 
selves conveyed  away  the  identical  land,  and  who  had  4iuffered  it  to  be  possessed 
adversely  by  Louis  Chancellier,  and  -those  claiming  under  him,  the  one  lot  for  tip- 
wards  of  twenty  years,  the  other  for  eleven  years,  previous  to  the  date  of  the  deed, 
could  not  chanj^e  the  nature  of 'S^.  Cyr's  original  possession^  or -vest  him  with  a  new 
possession,  whic))  he  could  held  '•*  ammo  domini  et.bdna  fide.*' 

It  was  here  distinctly  submitted  to  the  Cotirt,  that  adverse  plossession,  ap  under- 
stood  io  Anglo-American  law,  and  pos8es8idB.such  eB«  according  to  the  law,  is  appli. 
cable  to  the  principal  case,  could  create  prescriptive  title,  are  totally  different  in  their 
ehajraoter. 

That  bona  fides,  a  concientious  belief  of  ownership,  is  necessary  to  the  possession 
1^  the  principal  ease;  whereas,  adverse  po^iessioo.  under  the  Anglo-American  law, 
arises  frop  a  disseisin,. either  expressed  er  impliea.  So  far,  indeOdydo  the*  Anglo- 
American  authorities  go  on  this  head,  that  iti.  laid  down  by  this  Cburt,  in  the  case  ef 
the  Lessee  of  Martha  Bradstreet  v.  Hunlingtdn,  that  ^'  Rights  accruing  under^aots 
of  limitations,  are  recognised  in  terms  as  originating  in  wron^,  although  really 
among  the  best  protections  of  right,  and  if  any  who  can  commit  a  disseisin,  may 
claim  under  an  adverse  possession,  it  is  not  easy  to  pcec'lude  any  One.  An  infant,  a 
feme  coverte,  a  joint  tenant,  tenant  in  common^  a  guardian,  and  even  one  getting 
possession  by  fraud,  may  be  a  disseisor:'*  and  cites,.!  Roll's  Abr.  U58,  662;  Br.  Tit. 
Disseisor,  7;  Salk.  Joint  Tenant  and  Tenant  in  Common ;  Coke,  I'  Inst  I5i3. 

This  dootrine  is  precisely  the  reverse  of  the  Spanish  law  and  jurisprudence,  and 
it,  therefore,  follows,  that  although  by  the  Anglo-American  liw,  St.  Cyr  might,  by 
a  declared  and  unequivocal  adverse  possession  of*  twenty  years,  bar  the  real  owner, 
no  matter  how  that  possession  begun, 'Whether  by  violence  or  by  fraud;  he  could  not 
by  any  length  of  possession,  which  was  shown  to  have  begun  by  violence,  or  fraud, 
or  as  tenant,  r  precarious  poskessor,  acquire  prescriptive  title  by  the  .French,  Span- 
ish or  Roman  Civil  JLaw. 

The  Spanish  law,  in  its  abhorrence  of  fraud  and  violence,  goes  even  beyond  the 
Roman  or  the  F-mnch  law.  See  Heinecius,  vol.  2,  itle  1,  sec.  442,  p.  162;  See 
Spanish  Law  as  above,  in  the  fartidas,  Slo. 

Having  thus  disposed  of  the  question  of  titulus,  with  reference  to  St.  Cyz's'poe- 
session,  whether  of  ten,  twenty,  or  thirty  years;  the  counsel  ibr  the  plaintiff  pro- 
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ceeded  to  ^emoiiBtr^te,  that  the  ingredient  of  <<  good  faith'*  iraa  manifeMly  wanting 
to  St.  Cyr't  pcwaeMion. 

Thia  want  of  goocTfSith,  it  was  contended,  appeared,  let.  From  the  nature  of  the 
original  titolas,  which  has  been  already  discuseed,  and  which  icaelf  "  caoeed  had 
faith." 

2d.  From  the  epeeiBe  proof  in  the  caatfe,  that  St.  Cyr  bad  notice -of  the  fact  that 
the  lots  in  question  had  been  sold  as  the  lawful  property  of  the  deceased  intestate, 
Louis  Chancellier;  and  had  been  adjudicated  by  the  highest  tribanaj  in  Louisiana^ 
to  Marie  liouise,  the'  widow  of  Louis  Chanoellier. 

34-  From  the  notice  which  the  law  presumed  that  all  persons,  inhabitants  of  the 
town  and  district  of  St.  Louis,  at  that  time,  must  ha?e  oad  of  the  adjudication  to 
Marie  Louisa  Chancellier. 

As  to  thd  specific  notice,  the  counsel  contended  that  it  is  proved  by  the  ftcttn 
eTidence,  that  St  Cyr  purchased  a  slave  name^  ^del,  at  the  sale  of  the  estate'  of 
Louis 'Chabcellier,  and, signed  in  the  margin  of  the  sale  as  purchaser ,  with  Auguste 
ChoteaUi  (the  confirmee,)  as  his  security  for  the  price,  2100-liyres.  Sj  reference  to 
the  sale,  it  will  be  seen  that  the  slave  Fidel  was  the  first  article  sold,  and  that  the 
aeventh  was  the  lots  in  question. 

As  to  the  implied  notice,  the  counsel  rely  on  the  universal  doctnde  known  <to 
every  code,  that  an  adjudication  of 'a  competent  tribunal,  which  gives  the  right  not 
only  ad  rem,  but  also  the  *Mos  in  re,'*  is  notice  to  all  the  world. 

Here  the. counsel  referred  for  the  effect  of  an  adjudication,  such  as  that  made  to 
Madame  Marie  Louise  ChancelKer,  to  the  elements  of  the  Roman  civil  law,  before 
e  vsd,  of  fieinecius,  and  the  authorities  therein  relied  on,  vol.r2>  book  2,  title  1,  note 
1,  to  sec,  33d. 

For  what  the  Spanish.  French)  and  eivil  law  understand  tQ  constitute  "  mala  fides," 
such.  **  mala  fides,"  or  bad  faith,  as -prevents  prescription,  the  counsel  referred  the 
Court  to  Rodriquei'  Institutes,  (translated  by  Johnston,)  title  ''Prescription;" 
Whites  Collection,  p.  68;  Abogado  Americano,  tit.  2,  vol.  1,  p.  60 ;  3  P^rtida,  Laws, 
9,  10. 11, 12;  Dig.  lib.  3;  dt  acga  Vel.  Asutt.  Pose.;  1  Domat,  tit.  7,  sec.  10,  p. 
481 ;  Customs  of  Taris»  by  Terrien,  vol.  2,  p.  312,  322.  All  these  authorities  esta- 
blish, that  good  faith  consists  in  this,  that  the  possessor  believes  that  the  pei.on 
ftom  whom  he  received  the  thing  was  the  owner  of  it,  or  had  a  right  to  alieh.  and 
ttansfe/  it. 

In  the  Pandecto,  it  is  laid  down  that  good  faith  j  in  matters  of  prescription,  is  "  ig- 
Doruitia  rci  alteno."    See  Dig.  lib.  3 ;  ad  leg.  Tab.  de  Plagiar. 

The  same  definition  of  good  and  of  bad  faith,  in  matters  of  prescription,  will  he 
found  in  the  Code  Nappleon,  and  in  the  civil  code  of  Louisiana;  both  of  which 
codes,  as  respects  prescription,  Spring  from  the  Roman  civil  law. 

When  the  above  definitions  of  mala  fides,  and  bona  fides,  arO  applied  to  the  facts  in 
evidence,  it  becomes  manifast  that  the  "  scienUa  rei  aliens,"  is  Droo^ht  home  to 'St. 
Cyr,  and  destroys  all  pretence  that  he  could  have  to  prescriptive  title  to  the  lots  in 
question. 

Th^  c6ttnsel  then  adverted  to  the  question  of  "  possession"  in  St.  Cyr,  and  eon- 
tended  :— 

1st.  That  the  possession  of  St.  Cvr  waA  the  possession  of  Madame  Marie  Louise 
Chancellier. 

2d.  That  the  pos^ssion  of  St.  Cyr  was  uncertain  as  to  the  date  of  its  inception, 
and  too  short  in  duration. 

As  to  the  first  proposition,  it  has  been  already  established  in  tlio  argument  on  the 
original  character  of  St-  Cyr's  '*  Titulus.'*  If  it  be  true  that  St.  Cyr,  whether  by  per- 
mission of  Beauchamp,  or  of  the  syndic  of  St.  Louis,  held  in  subordination  to  the 
title  of  Madame  Marie  Chancellier,  it  follows  that  his  pos8e.^ion  must  have  been  her 
possession. 

For  the  nature  of  a  possession  required  by  the  Spanish  and  civil  law,  to  create  title 
by  prescription,  the  counsel  referred  the  Court,  amongst  other  authorities,  to  1 
White's  Collection,  68;  Rodriguez*  Institutes,  (by  Johnston,)  title  Prescription; 
1  Strahain's  Domat.  tit.  ^,  p.  4b6;  Abogado  Americano,  tit.  2,  lib.  2,  vol.  2.  Ac- 
cording to  all  those  authorities,  '*  possession  xnvat  be  continued  or  uninterrupted.'* 
The  possession  must  bo  not  merely  a  natural  of  corporal  possession,  but  a  civil  poa- 
B*)ssion,  '*  Animo  Dominii." 

**  It  must  be  an  honest  possession,  which  honesty  is,  however,  always  presumed, 
until  the  contrarv  be  proved.'^  Such  a  possession  cannot  be  acquired  *  medo  ani* 
mo.'    Nobody  wno  has  not  the  possession  himself,  can  enable  anoth>:r  to  take  prv 
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MMion.  unleM  the  conveyance  be  at  attorney  in  fact;  or  agent  of  him  who  ia  poe- 
aetsed. 

The  counsel  for  plaintiff^  &pplpnff  those  doctrines  to  the  iketi.  contended  that  no 
anfficient  possession  was  sho^vn  on  the  part  of  St.  Cyr ;  and^  In  thb  part  of  the  argn. 
ment,  took  the  position  that  the  deeds  of  23d  October,  1793,  if  thepr  in  fact  had  been 
made  by  the  persons  in  whose  names  they  were  alleged  by.the  defendant  to  be,  were 
not  only  insufficient  to  convey  a  possession,  bat  were  actually  criminal  in  the  eye  of 
the  law,  and  that  the  makers  of  them  might  have  been  ptosecuted  and  punished  for 
the  offence,  called  in  Spani»h  criminal  jurisprudence,  "  Estelionato." . 

For  the  definition  of  **  Estelionato/'  the  counsel  referred  to  the  Abogado  Ameri- 
cano, lib.  2,  tit.  xix. 

*'  Estelionato,"  is  the  fraud  of  concealing  in  a  contract,  the  fact  of  an  anterior 
contract,  touching  the  same  property. 

For  the  punishment  of  that  offence  the  counsel  also  referred  to  the  Ab6gado  Ame- 
ricano, tit.  43. 

"  The  punishment  of  him  who  sells  a  thing  to  a  person,  after  having  sold  the 
same  thin?  to  another,  is  tu  return  the  purchase  mdney  to^the  last  purchaser,  and 
also  to  be  banished  for  a  certain  time,  according  to  the  discretion  of  the  judge. 
^  These  two  deeds,  were,  therefore,  not  only  insufficient  to  trejAsfer  any  possession, 
but.  were  criminal  offences,  and  therefore  absolute  nullities  as  a  basis  for  prescription. 
Nor,  i  *  it  were  possible  to  suppose,  in  this  case,  that  ^^t.  Cyr  was  in  an  honest  error 
as  to  their  effect  as  titulus,' would  this  erroneous  belief  on  his  part  at  all  give  them' 
validity. 

The  doctrine  in  Solorzano,  de  Jure  Indiarum,  vol.  2,  p.  472,  already  referred  to, 
distinctly  establishes,  that  *'  an  unjuet  and  invalid  title,  and  which  the  law  from  the 
beginning  reaists,  is  no  law  at  all,  and  that  it  shall  not  aid,  nay,- that  it  sbaJl  cause 
bad  faith." 

The  Spanish,  French,  and  Roman  civil  law,  concur  in  tnis,  that  A  title  bad  in  it- 
self, cannot  be  aided  by  the  belief  of  the  party  claiming  under  it.  Counsel  particu- 
larly referred  to  the  work  of  M.  de  Terrien,  on  the  custom  of  Paris,  before  cited,  vol. 
2,  p.  "342,  title  "  Prescription  ;*'  also  to  liH.  31,  Dig  do  usurpat. 

The  governing  maxim,  according  to*^all  those  codes,'  is  **  plus  vale.t  quod  est  in 
verttate,  quam  quod  est  in  opinione," 

The  **  truth,"  therefore,  in  this  case,  that  St.  Cyr's  title,  whether  under  th^  syndic 
of  St.  Louis,  or  aflefwards,  onder  thoee  alleged  deeds  of  Kierseroau  and  Gamache. 
was  an  insufficient,  unjust,  and  invalid  title  to  found  prescription,  must  countervail* 
the  opinion  of  St.  Cyr,  that  his  title  wan  ^alid,  if  it  were  possible  ta  imagine  that  he 
could  conscientiouslv  entertain  such  an  qpinion. 

The  counsel  for  plaintiff  dwelt  on  this  point  with  some  earnestness,  as  of  impor- 
tance to  meet  what  appeared  likely  to  be  used  as  a  serious  argument  by  the  defend- 
ant's counsel. 

The  counsel,  as  to  the  second  ground  of  objection  to  St.  Cyr's  possession,  namely, 
that  it  was  uncertain  as  to  its  beginning,  and  too  short  in  its  duration,  referred  to  the 
evidence  spread  on  the  transcript;  by  which  it  was  manifest,  that  no  specific  date 
was  shown  for  its  commencement. 

That  the  earliest  possible  date  was  somewhere  in  1790,  and  that  all  the  witnesses 
concurred  in  proving  that  the  possession  ceased  totally,  when  the  general  eastern 
fence,  common  to  all  the  forty  arpent  field  lots,,  fell  down  some  time  in  1797,  or 
1798. 

Thus,  supposing,  for  the  sake  of  ar{rument,that  St.  Cvr's  original  entry. was  under 
a  **  bonus  titulus,"  it  appears,  from  tiio  evidence,  that  his  possession  under  it  is  not 
shown  to  have  been  such  as  the  law  of  prescription  requires. 

The  counsel  for  the  plaintiff  contended,  that  the  position  taken  in  tUe  defendant's 
brief,  that  the  land  was  abandoned  by  Madame  Marie  Louise,  and,  therefore,  s*''.j':'tt 
to  the  occupancy  of  St.  Cyr,  is  totally  unwarranted  by  the  law  applicable  to  Uie  case, 
and  by  the  evidence. ' 

There  is  no  proof  whatever,  that  Madame  Chancellior  had  abandoned  her  property 
at  any  time,  still  less  in  17D0,  or  1793.  A  removal  to  St.  Charles  could  be  no  aban. 
donment.  Pierre  Choteau,  one  of  the'  witnesses,  proves  that  he  was  owner  of  seve- 
ral of  these  lots.  That  he  never  cultivated  or  occupied  any  of  them,  and  that  ho 
was  generally  absent  from  St.  Louis,  and  residing  anion^  the  Osage-  Indians,  on  the 
western  frontier  of  the  province.  The  counsel  for  plaintiff  contended,  that  the  Spa- 
nish government  alone  could  have  availed  itself  of  the  abandonment,  if  it  had  taken 
place*,  because,  by  t)ie  abandonment,  the  land  would  have  again  become  part  and 
parcel  of  the  royal  domain.    But  it  is  in  evidence  that  the  gbvernment  of  Spain 
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neip«r  raudBd  UUf  t>i«topiioii ;  ii«T9r  treated  the  land  te  re^nnezed^  or  iliaadoiied ; 
never  made  eveu  an  inchoate  grant  of  any  part  of  xL  or  did  any  tbinfr  to  jnstify  the 
iniereneiB  th^t  the  Spanish  goyominent  lioniidered  tha  title  of  the  original  granteee, 
.  or.of  thoee  lawfnUy  aerivinir  tille  under  those  grantees,  in  the  leaet  deme  weakened. 
As  hat  been  demonstrated,  th%t  title,  onginal  and  derivative,  remained  in  all  its  force 
and  plenitjude  vested  in  Marie  Lodise  Cnancellier,  on  the  ICtth  March,  1804,  the  day 
on.  which  the  United  States,  under  the  t^eaiy  of  the  ^th  April,  1803,  took  poeseesibn 
of  the  pro?ince  of  Upper  Louisiana.  It  is  manifest,  then,  that  in  1790,  or  1793,  St 
Cyr  could  not  have  occupied  the'  land  aa  abandoned  by  Marie  Lonise,  or  by.  any 
bo«|y  else.  It  is. a  ma^cim  in  the  Spanish,  F^nchj  and  Homan  civil  law«  that  vacant 
f^na  cannot,  as  such,  be  honestly  oc^opie4,  *'  per  ignorantiam  rei  alieno.'*  **  It  ie 
ridiculons  to.  say,  oi  to  hear,  that  anv-one  has  occupied  the  property  of  another  aa 
his  own  propertv/  through  ifl^norance/'  saye.eveiy  one  of' those  codes. 

The  counsel  tor  plaintiff  uen  proceeded  to  ehow,  that  Choteau,  no  more  timn  St. 
Cyr,  had  any  prescriptive  title  to  the  landr  in  quBstion,  because: 

1st.  Choteau  did  not  copmeot  himself  in  any  manner  .with  the  land,  either  hf  pot- 
eeasionor by  title. 

The  title  eat  up  by  Choteau,  is  the  sale  to.  him  on  the  .6th  Jul^,  1801,  of  two  «r- 
pe«tjp  by  forty  of  land,  by  ;the  lieutenant  governor  of  Upper  Louisiana. 

When  this  sale  is  examined,  it  will  be  found  thit  the  arpents  sold  on  the  5th  Joly, 
1801^  to  Choteau,  are  not  identical  in  description  with  the  arpents  in  question.  l%e 
arpents  sold  to  Choteau,  are  described  as  bounded  on  the  one  side  by  the  widow  of 
Bissonet,  and  on  the  other  by  Mr.  l)ortez.  The  lots  in  question  in  this  canaey.are 
bounded  en  the  oqe  side  by  Mr.  Bijou,  or  Louis  Bissonet,  and  on  the  other,  (the 
eonth,)  bj  John  Baptiste  Bequette.  No  attempt,  even,  has  been  made  to  show  aa 
identity  by  evidence,  oehors,  the  description.  It  is  believed  that  none  ean.  The 
^laintiif's  coonsef,  therefore^  contiand  that  this  objection  alone,  is  fatal  to  Chotean's 
claim  ^prescriptiy^  title,  either  as  based  on  'His  own  poeeossion,  or  as  connected 
with  St.  Cyr.  They  contend  thai  such  an  objection  would  be  fatal  ui^der  the  Anglo- 
American  law,  in  an  action  of  ejectment)  and,  a'  fortiori^  under. the  Spanish  law, 
which  requires  that  the  <^  tiUilus;  af  well  as  Byery  other  ingredient  and  jcondition, 
ehonld  be  proved,  upon  which  'prespription  alone,  can.  arise  to  real  or  personal  pio- 

.  Tne  in^dibnt  .of '*' good ' faith/'  ii  manifestly  also  wanting  to  Choteau;  first, 
becaQse  hia  **  titqIuiV  is  Dad,'and  itself  (as  Solonano.has  it,)  causes  bad  faith.  Se- 
condly^ because  the  "  scientia  rei  aliens,"  <*  the  knowledge  that  it  was  the  property 
of  ar  other/  is  brought  home  to  Choteau,  as  k  is  toSt  Cyr.  It' is  in  evidence,  that 
lie  aigned  on  the  margm  of  ihe  sale  to  St.  Cyr,  a*  St.  Cvr's  security.  His  handf^ 
writing  is  specifioaljy  proved.  If  thii,  as  has  been  argued,  be  conclusive  of  notice 
tO'St  Cyr^f  Marie  Louise  Chancellier*s  purchase,' it  must  equally  be  proof  of  the' 
•ame  notice  againat  Choteau.  Besides,  the  presumption  of  notice  Operafte  against 
both  St.  Cyr  and  ChoteaO.  They  both  lived  in  thf  same  town  with  the  deceased  in^ 
testate,  and  both  were  bound  by  the  solemn  adjudication  and  sale,  to  the  intestaite'a 
widow. 

Ha?inff  ahown  the  want  of  formal  title  and  of  good  faith  in  Choteau,  plaintiff's 
conn^l  U)^  contended  that-no  pOseeesion  (t^e.next  an^  principal  ingredient  of  pre- 
scription} was  shown  to  have' been  held  by  him  of  the  lots  .in  (question. 

in  the  first  place,  tlie  possession  of  St.  Cyr,  such  as  it  was,  is  not  connected  with 
that  of  Choteau.  As  has  been  observed,  the  "titulus*'  of  Chotean  describes  other 
.land  than  that  now,  in  litigation,  Chateau  then  can  have  only  his  own  possesion  to 
rely  on ; , and  no  proof  exists  that  he  had  any  such  possession.  On  the  contrary.,  the 
most  condnaive  proof  exists,  all  the  witheises,  whether  of  the  plaintiff  or  dofendant, 
concur  in  sayinc  that  no  person  had  posseision  after  ^e  fences  fell  down  in  1797  or 
8.  lentil  1808,  when  the  defendant  f»t  incloeed  a  part  of  the  eastern  end  of  some  of 
hoee  forty  arpent  field  lota. 

Having  thus  shown  that  Choteau  had  neither  title,  good  faith  or  possession  >  and 
thaf  prescription  as  to  him  is  a  false  pretence;  the  counsel  for  the  plaintiff  pro- 
eeeded  to  consider  the  question  of  prescriptive  title  in  the  defendant. 

It  ?rill  be  recollected,  liiat  the  prescription  setup  by  defendent,  was  a  prescription 
of  Hen  or  tlventy  years  in  St.  Cyr,  and  those  claiming  under  him ;  and  a  prescrip- 
tion based  on  a  possession  of  ten  years  consecutively  in  the  defendant  of  tna  lanos 
in  ouestioh  prior  to  the  m  October,  1818. 

It  it  has  been  demonstrated  that  title  by  prescription,  is  out  of  the -question,  as  re- 
•pects  St.  Cyr  and  Choteau,  it  follows  ai|  a  neeeesfuy  consequence,  that  the  defend* 
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•at  cannot  ooniieot  himielf  with  either  St  Cyj  or  Chotean,  fbr  the  poxpoiee  of  "pie- 
■criptioti." 

If  St.Cyr-e  pretended  preecription  of  thirty  years  prior  to  October,  1818,  iaile  tOp 
tally  for  the  reasons  already  shown;  if  St.  (Jyr's  prescription  of  ten  years  prior  tp 
the  23d  Jnly,l810,  fails  totally;  ae  it  has^toen  end^voured  to  be  demonstiatod;  it  is 
clear  that  the  defendant  is. then  reduced  to  his  own  possession  as  a  basis  and  means 
of  prescription.  This  possession  is  alleged  by  the  defendant,  in  the  third  instruc- 
tion callea  ^r  by  him,  and  given  by  the  district  conri  to^the  ju^»  to  hare  continued 
.for  ten*  years  consecutively,  prior  to  the  Ist  day  of  October,  18lo. 

Here  then  is  a  prescription  set  up  in. the  defendant  himself,  in  which  the  only  in- 
greclient  not  required  by  the  Spanish  law  to  be  specifically  proved  b^  the  persoA  who 
prescribes,  is  "  bona  fides,*'  '*  boena  fe".— "good  faith."  "  Gobdfaith'Vis  presumed 
to  exist  until  the  contrary  be  shown;  but  the  other  ingredient^  of  **  res  apta,'^  <'  bo- 
nus titulus**  and  **  possession"  must  be  specifically  proved. 

'  But  here  it  is  contended  that  the  defendant  has  failed  in  showing  any  one  of 
these  ingredients. 

If  he  has^a  '*  titulus,"  it  is  manifest  that  it  proceeds  firpm  a  source  itself  tainted- 
incapable  of 'fhcnishing  to  th«  defendant  a  '<jusU  causa' poasidendi."  The  deed 
firom  Augusta  Choteau  and  wife,  bearihg  date  Itth  January,  1806,  is  the  only  deed 
in  evidence  on  the  part'  of  the.  defendant  which  c^*^  be  considered  as  a  "  titulur," 
upon  which  his  own  exclusive  prescriptive  titie  can*  rest;  or  to  which  can  be  referred 
his  own  alleged  ten  consecntive  yetlM'  possession  prior  to  tfie  let  October,  1818. 

To  thik  deed  as  a  *<  titulus,";  the  plaintiff's  counsel  objects.    First  -. 

That  its  ver^  terms  demonstrate  thatChoteaU,  the  maker  of  it^  had  no  title;  inas- 
much as  it  refers  to,  and  recites  the  sale  to  Choteau  of  two  arpenfs  by  forty,  at  the 
public  sale  of  the  property  of  S|i  Cyr;  and  describes  thearpents  sold  at  tha^sale,  an 
those  (purporting  tobe  conveyed  by  Choteau  to  Lucas. 

But  it  is  evident  that  Lucas  would  have  seen,  by  examining  the  record  of  the  sale 
.of  St.  Cyr's  property,  that  there  was  no  identity  MtWeen  those  arpents;  that,  as  has 
been  shown,  the  arpents  were  differenUy  bounded,  and  possibly  far  removed  from 
each  other.  The  defendant  might  have  »found  that  the  arpents  bounded  by  Joseph 
Hortea  on  the  one  side,  were  fv  north  .of  the  two  arpents  specifically  attempted  to 
be  conveyed  in  the' deed  from  dhancellier  and  wife  to  the  defendant. 

The  coihisel  for  plaintiff  here,  among  other  Authorities,  referred  the  Court  to  11 
Martin's  Reports,  01-5,  in  which,  in  a  case  of  prescription,  the  court  lays  down  the 
following  doctrine : 

'*  The  correct  doctrine  is  this,  tna.,  if  the  title  under  which  the  acquisition  la 
'made  be  null  in  itself,  fro^  the  defect  of  fcrm,  or  discloses  facts  which  show  that 
the  person  from  whom  it  is  acquired  had  no  titie,  it  cannoi,  be  the  basis  of  this  pre- 
scription (a  prescription  of  ten  years,)  because  the  party  acquirihj^  must  be  pre- 
sumed to  know  the  law,  and  consequently,  wants  the  *^  animus  domi^i/'  which  is  in- 
dispensable in  cases  of  this  kind." 

Here  it  is  manifest,  that  ^e  deed  from  Choteaa  to  Lupas ,"  discloses  a  fact*' 
which  woul4  have  shown  to  Lucas  **  that  the  person  from  whom  he  acquired,  had  no 
tiUe." 

.  Again,  as  has  been  shown,  Choteau  had  no  possession — never  had  any  possession 
of  the  lots  in  Question;  his  deed,  then,  was  not  justified  or  sustained  by  that  indi- 
cium, of  prima  facia  property,  which  possession  might  be  supposed  to<furnish.  The 
defendant,  had  absolutely  nothing  but  the  deed  from  Chojleau,  and  his  recitals,  upon 
which  to  found  his  belief  that  Choteau  was  owner,  or  had  a  right  to  convey  any 
thing. 

This,  then,  is  a  case  which  peculiarly  calls  for  the  application  of  t|ie  dqctrine 
above  cited  from  Martin's  Reports.  A  ckxitrine  in  conformity  to  the  jurisprudence 
of  Spain  and  France  and  of  the  Roman  civil  law,  and  it  mav  be  added  of  our  own 
Anglo- American  law,  on  the  binding  effect  of  recitals  in  deeds  of  conveyancii. 

Counsel  here  referred  the  Court  to  Heinecius,  vol.  2,  lib.  2,  tit:  1,  so6.  339,  and 
note  thereto,  showing  that  the  *'  solus  titulus,"  **  the  formal  title  deed  alone"  gives 
nothing. 

The  next  objection  to  this  deed  of  Choteau' and  wife  to  Liucas  is,  that  it  was  made 
by  Choteau  in  bad  faith ;  or  in  other  words,  that  when  Choteaik.  made  it,  he  knew 
tnat  he  had  no  titie  to  the  land,  and  that  it  belonged  to  Madame  Marie  lionise,'  the 
widow  of  Louis  Chancellier. 

That  he  knew  he  had  no  titie  t<^  the  land,  follows  in  the  first  place  from  this,  thai 
his  titk  under  St.  Cyr^  auch'aa  it  wa8>  did  not  even  describe  the  land- 
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That  he  knew  tl^at  the  land  belonged  to  Madame  Alarie  Looiae  ChaaceUier,  ap- 
pears fVom  theee  facts  in  eyidence,  to  wit : 

1.  He  was  a  witness  to  the  pubjic  sale  of  Chancellier's  property,  and  subscribed 
his  name  as  secarity  for  St.  Cvr,  on  the  margin  of  tJie  record  of  that  sale. 

2.  He  was  an  inhabitant  ot  St.  Louis,  (a  place  then  with  a  population  of  about 
two  hundred  persons,}  and  must  be  presumed  to  have  had  notice  of  the  public  sale 
of  Chancellier's  property— a  sale'  manifestly  conducted  witli  all  possible  publicity 
and  formality,  and  according  to  the  law  then  in  force  at  St.  Louii. 

3.  He  was  bound  by  the  "  adjudication*'  to  Madame  Chancellier ;  an  adjudication, 
as  has  been  shown,  made  by  the  supreme  power  in  Louisiana ;  and  having  the  effect, 
according  to  all  the  autiiorities,'of  giving  to  Madame  Chancellier  not  only  the  "jus 
ad  rem,"  out  the  '*  jus  in  te.**    See  Heineciua,  supra. 

,  Having  demonstrated  the  nullity  of  ChSteau's  deed,  as  respects  his  own  bad  faith, 
the  counsel  for  the  plaintiff  tlien  objected  to  this  deed,  on  the  ground  that  it  was  a 
breach  of  ofj^cial  duty — an  ant.of  official  corruption  on  the  part  of  defendant,  to  have 
taken  it  from  Choteau. 

Iris  in  evidence  in  the  cause,  that  the  defendant,  John  Baptiste  C.  Lucas,  on  the 
2d  December,  1605,  took  tlie  oath  as  commissioner  under  tlie  act  (5th  sec.)  entitled 
**  An  act  for' ascertaining  an4  adjusting  the  titles  and  claims  to  land  within  the  terri- 
tory of  Orleans  and  the  district  of  Louisiada." 

That  oath  is  in  the  following  terms :  **  I -,  do  solemnly  swear  (or.  affirm)  that 

I  will  impartially  exercise  and  discharge  the  duties  imposed  on  me  by  an  act  of  con« 
gross,  entitled  *  an  act  for  ascertaining  and.  adjusting  the  titles  and  claims  to  land 
within  the  territory  of  Orleans  and  the  district  of  Louisiana,'  to  the  best  of  my  skill 
and  judgment." 

It  IS  in  evidence  in  the  cause,  that  under  the  above  act,  Augusta  Choteau  filed  a 
claim  to  the  twd  arpents  in  t^uestion )  and  styled  himself  the  assignee  of  Hyacinth 
St.  Cyr,  assignee  of  the  original  grantees,  Ganiache  and  Kiersefeau. 

llie  defendant  himself  allegefi,  that  the  claim  by  Choteau  was  filed  in  the  year 
1806;  and  admits  tliat  the  claim  was  still  pending  before  the  board  of  which  he  was 
thus  a  sworn  member,  on  the  lltk  January,  1808,  the  date  of  Choteau's  deed  to  him, 
-  the  defendant,  of  the  lota  in  question. 

It  is  in  evidence  (offered  by  defendant)  that  notwithstanding  this  deed,  Choteau 
,  still  continued,  ostensibly ,  before  the  board  as  the  claimant,  and  as  beneficially  interest- 

>  the  land  claimed  ;  and  that,  on  the  3l8t  March,  180U,  tlie  board  of  commissioners 

A  up  the  claim  of  Choteau  to  each  lot  respectively,*  and  that  certain  matters  were 
submiued  to,  and  received  by  tlid  board  as  evidence  in  support  of  Choteau's  claim 
under*  the  original  grantees.  All  this  appears  by  the  extract  from  the  minutes  of 
the  commissioners  spread  on  the  transcript. 

It  further  appears  in  evidence  offered  by  defendant  himself,  that,  on  the  23d  day 
of  July,  1810,  the  board  of  commissioners  confirmed  to  Auguste  Choteau  those  two 
forty  arpent  lots,  and,  in  this  confirmation,  designates  Choteau  as  assignee  of  St.  Cyr, 
assignee  of  Gamache  and  Kiersercau,  respectively. 

It  is  further  shown^to  the  Court,  by  reference  to  tlie  2d  vol.  page  718  of  State 
Papers,  (printed  by  Gales  &  Seaton,  by  brder  of  congress,)  that  certificates  of  con- 
firmation were  issued  by  tlie  board  of  commissioners  in  June,  1311,  to  Choteau,  as 
assignee  of  the  original  grantees. 

It  appaars  that  the  minutes  of  the  board  of  commissioners,  of  the  31st  March, 
1809,  and  the  confirmations  bearing  date  the  23d  July,  1810,  were  sifned  by  only, 
two  ont  of  the  three  commissioners,  and  that  the  name  of  the  defendant  does  not 
appear  thereto. 

^  It  appears,  on  the  otlier  hand,  that  the  certificates  of  confirmation  were  issued  and 
signed  by  the  whole  board  of  coinmissionors. 

The  certificate  of  the  clerk  of  the  board,  subjoined  to  the  report  made  of  these 
confirmations  to  the  government  of  the  United  States,  authorizes  the  inference  that 
those  cjrtificates  were  the  act  of  all  throe  commissioners;  and  were  issued  and  sign- 
ed by  them  all. 

The  certificates  themselves,  which  were  issued^  have  not  been  produced  by  tho 
defendant;  which  suppression,  or  withholding  of  them  on  his  part,  is  sufficiently 
significant. 

Upon  the  above  state  of  facta,  it  was  contended,  that,  in  taking  the  deed  from 
Choteau,  the  defendant  could  acquire  no  right  or  estate  whatever.  That  the  deed 
was  a  nullity  in  the  eye  of  the  law,  and  was  a  came  under  the  jurisprudence  which 
was  in  force  in  Louisiana  at  the  date  of  that  deed. 

llie  counsel  for  plaintiff,  in  support  of  this  objection  to  tho  "  titulus'*  of  the  da- 
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fondant,  fefemd  the  Court  to  the  lawi  of  eveiy  civ)lhed  nation,  from  the  earlieat 
antimiity  to  the  present  time.  They  cited  more  particnlariy  the  principle  reco^- 
niaed  and  acted  upon  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Slacum  Y.  Simms  ^  Wise,  5  Cranch,  363. 

The  oonnsel  for  the  plaintiff  examined  and  compared  the  case  of  9lacnro  ▼.  Simma 
6l  Wise,  with  the  present  case;  and  eontebded  that  the  principle  recognised  in  that 
case  was,  a  fortiori,  applicable  to  this. 

.The  counsel  for  plaintiff  also  cited  the  following  authorities  from. the  English > 
.Spanish,  French,  and  Roman  civil  law,  to  demonstrate  the  nullity  and  the  crimi- 
nality, under  those  several  systems,  of  thiff  deed  to  the  defendant :  1  Cox  Rep.  134 ; 
(Lord  Thnrbw's  opinion,  in  the  case  of  Hall  v.  Hallett;)  Manuel  del  Abogado,  libro 
3,  tit.  fit,  del  Jud:  (of  the  judges;)  Encyclopedia  Methodique,  tit.  Jurisprudeoc/s|  Con- 
cussion 3,  Partida  1,  p.  lo6>7;  vol.  3,  part  1,  p.  156-7;  Code  Penal  de  Napoleon,  sec. 
3,  tit.  1 ;  Las  sute  Partidas,  3  Partida,  taw  10,  tit..  4  :-r.The  Laws  of  the  12  Tables,  and 
the  Code,  Pandects,  and  Institutes  of  Justinian;  and  particularly  to  Codex,  lib.  3,  tit. 
5.  The  corpus  juris  civilis^  generally  referred  to  by  the  cbunsel  for  plaiuti'ipr,  was 
Spangenberg's  edition,  Gottingen,  1796,  (in  the  librarv  of  congress.) 

The  counsel  for  plaintiff  further  contended,  that  the  deed  from  Choteau  to  thef 
defendant,  was  not  only  void  for  judicial  fraud  in  the  defendant,  but  that  the  pro- 
'ceedings  before  the  board,  from  the  date  of  that  deed  to  the  issuing  of  the  certifi- 
cates to  Choteau  in  1811,  were,  also,  all  of  them,  void  for  the  same  Teason. 

The  counsel  went  at  large  into  this  part  cf  the  case,  atid  contended  that  whether 
the  commissioners  wore  judges  or  mere  special  agents,  they  were  prohibited  ifrom' 
purchasing  that  upuu  wmch  they  had  to  decide;  and, a  fortiori,  from  confirming  that 
in  which  wey  themselves  were  interested. 

The  counsel  for  plaintiff  referred  to  the  letters  of  the  defendant  himself,  address- 
ed to  the  secretary  of  the  treasury,  Mr.  Gallatin,  in  the  year  ,  and  published 
by  order  of  congress  amongst  the  state  papers,  in          vol.  of  State  f  apen», 

The  defendant,  in  thos9  letters,  denounces  the  agent  of  the  United  Stucos  as  un- 
true to  his  trust;  and  manifestly  insinuates  not  only  against  that  a^ent,  but  against 
his  own  colleagues,  Messrs.  Bates  &  Penrose,  that  those  functionaries  had  suffered 
their  interests  to  interfere  with  their  duties.  He  specially  adverts  to  a  purchase 
made  by  one  of  his  colleagues,  of  a  claim  pending  before  him,  and  the  effect  of  this 
purchase  upon  his  duty  and  judgment,  as  a  member  of  the  board  of  commissioners. 

The  counsel  for  the  plaintiff  analysed  the  matter  spread  out  upon  the  miuutias  of 
the  proceedings  of  those  commissioners,  in  the  claim  of  Choteau,  aifeignee  of  St. 
Cyr,  aasignoe  of  the  original  grantees ;  and  contended  that  falsehood  appeared  on 
the  face  of  those  proceedings.  That  illegal  evidence  was  there  recited  to  nave  been 
admitted  on  behalf  of  Choteau,  and. facts  alleged  as  proved  in  support  of  his  title  aa 
assignee,  which  now,  by  the  very  evidence  furnished  in  this  cause  by  the  defendant 
himself,  are  shown,  not  to  hav.e  existed.  Amongst  the  most  prominent  falsehoods 
■pread  on  those  minutes,  was  the  allegation,  that  by  a  certified  extract  of  a  public 
sale  made  in  the  year  1801,  of  the  property  of  Hyacinth  St.  Cyr,  it  appeared  that 
the  claimant  became  the  purchaser  of  those  lots  respectively.  It  has  been  demon- 
strated that  no  such  extract  was  shown,  or  could  be  shown. 

Again,  the  parol  evidence  which  is  stated  in  these  minutes  to  have  been  given  on 
the  part  of  the  nominal  claimant,  is  also  shown  by  the  evidence  now  given  by  thd 
defendant's  own  witnesses  to  be  totally  false. 

Nicholas  Beaugereaux  is  reported  on  these  minutes  to  have  sworn,  on  the  31  ft 
Mardi,  1809,  that  about  forty  years  ^^o,  (that  is,' in  the^ear  1769,)  these  tracts  were 
cultivated  by  the  original  grantees;  and  for  the  following  years,  until  about  fifteen 
yetirs  (that  is  to  say,  until  about  Uie  year  1794).  Whereas,  it  is  distinotly  proved 
m  the  present  case,  that  the  grantee  of  Gamache  s  arpent  was  not  in  possession  since 
the  date  of  the 'deed  bv  J.  B.  Gamache  to  Louis  Chancellier,  in  January,  1773;  and 
that  Rene  Kiersereau  had  not  been  in  possession,  at  latest,  since  the  date  of  his  and 
his  wij^'s  deed  to  Louis  Chancellier,  in  April,  1781. 

Thus  we  see,' as  might  have  been  expected,  the  records  of  those  commissioner* 
made  subservient  to  the  interests  of  that  one  of  them  who  was  really  the. claimant; 
and  gross  violations  of  the  rules  of  evidence,  and  enormous  suppressions  of  truth, 
and  suggestions  of  falsehood,  in  the  endeavour  to  give  a  title  to  Choteau,  for  the 
benefit  of  the  defendant. 

The  counsel  for  plaintiff  referred  to  the  reports  of  the  confirmations  made  by  those 
comQUSsioners,  published  in  Gales  &  doaton's  State  Papers,  vol.  2.  beforementioned 
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ioi  the  proof,  that  while  the  defendant  denooncee  hie  eoUeagnee,  he  hmieelf  .wee,  t6 
s  mater  extent,  guilty. 

The  'eoQiiael  then  pointed  out  te  the  Coart  eonfirmfttfona  made,  not  mnely  to  the 
Tendon  of  the  defendant,  bat  to  the  defendaiit  himaiaif,  by  name.  The  eoonael 
dwelt  at  large  pn  thia  pert  of  the  eaae;  and  endeaTonred  to  demonatrate  the  peca- 
l«arl7  dangerona  aiature  of  auch  oondnot  on  tlie  part  of  a  fiduciary  agent,-  be  he 
indge  or  attbrnej,  and  of  the  otter  incompatibility  of  it  with  the  wUh  which  the  de- 
fenoanthad  taken. 


ThejcoQnael  Obaerved  that  they  eoilld  prodaoe  to  the  Court  no.e;nouy  i 
to  the  preaent.  That'the  reedrda  of  American  joriaprudonce,  for  the  honour  of  thia 
nation,  preaented  no  ao^h  eaae;  and  that  fince  the  caae  of  the  great  liord  Baeon,  no 
£ngliah  judge  wua,  to  the  knowledge  of  the  connael,  ever  auapected  of  aueh-a  oouij^ 
of  conduct  aa  haa  been,  hei«  provea  againat  thia  defendant.  Nor  oould-lh^y  produce  • 
to  thia  Court  any  apecife.  law  of  thd  congreei  of  the  United  Statea,  applicable  tb  the 
act  in  queation.  Thia  abaence  of  apecinc  ptx>viaion  waa  contended  to  be  a'  pregnant 
proof,  that  the  nrinciple  which  foroade  auch  conduct,  waa  the  animating  piiniBiple 
of  our'  juriapmoence :  and  raoaired  not  the  aid  of  the  legialator  to  Tindicate  or  en- 
force it..  The  colinael  contanoed  that  thia'prindple  lay  at  the  foundation  of  all  law, 
and  of  eyeiT  ayatem  of  luriaprudenoe* 
.  HanJcig'tnua  ahown  tne  tbtal  fidlure  of  the  deftndant  to  eatabliah  a  baaia  for  hie 
preecription^  it  waa  contended  that  hia  jpoaaeaaion  fbr  the  ftpace  of  ten  yeara,  imme- 
diately preTioua  to  the  >at  Octoher,  1918,  tsobld  not  arail  lum;  becauee  it  waa  not  a 
^^'eiTii  poaaeaaion,"  that  ia,  an  **honeat  pdaaeaeion;"  which  alone  could  create  a 
preeoriptiTe  title.  It  waa  contended  ihht  not  ten  or  twenty,  or  thirty  or  .one  •hundred 
;yeara, could giyea  preecrip^ve  title V> the  defendant, baaed  upon  ao foul  and  ftandu- 
,W*^"titulua."  -,  r— 

^Aa  to^the  nature  of  the  poaaeaaion.  the  oouneel  again  referred  the  Cdurt  k  antho- 
fitiea;  and  particulai!?  ikr  1  Strahan^a  Domat.  tit  7,  page  466,  "Of  Pnaaeariorf  and 
^reacrlplkion« 

The  counaei;fbr  plaintiir  here  anin  adinerted  to  the  aota  of  eongieaa,  of  .90th 
Bfaieh,  18M,  and  3d  Btaieh,  1807,  wnich  apeoially  prohibited  entry  upon  mi  landa 
aotnthen  Actually  occupied  and  cultiTated.  TheV  contended  that  the  deftndant, 
iiboye  all  men^  ahould  have  j>beyed  thoee  abti.  Tne  ilrai  aectioo  of  the  act  of  1807 
apedally  proTidee,  that  until  the  boei^^  of  oommiaaionera  ahall  haye  naaaiad  on  the 
claim,  no  pooMaaiou  ahall  be  taken,  no  ent^,  no.endoeuro  ahall  beiDade  of  ^e  la^ 
ineiuaed  in  the  claim,  \uider  aoTero  penaltiee,  and  liahUity  toinatant  expukion  fnm 
the  land,  by  the  ofllcera  of  the  United  Btatea.  *The  defendant,  a  member  of  that 
Itoaid,  ereated  to  ei^amine  thoee  Tery  elaima  referred  to  in-  the  firat  aection,  tnd, 
abore  all  men,  bdiind  to  know,  to  obey,  and  to  enforce  that  law,  waa  the  Teiy  firat 


-    .     .         »f 

'  nreaeriptiofi.  They  contended,  that  if  the' poeMeaonT  of  the  defendant  waa  in  ila 
mcepcioh,  in  1808.  thua  OTldentlt  bad,  it  could  not  haye  been  ameliorated  by  the 
yeaia  that  elapaed  between  1808  and  the  lat  October,  1818,  the  day  Mentioned,  m 
the- third  inatruotipnl 

The  counael  h^  inyoked  the  appU^rtion'of  that  rule  recognieed  eren  by  oar 
Auglo-Americaki  oode,  ^*  ^od  ab  initio  non  yalet,  traotu  tempotia  non  conyaleaoet.*' 

Tne/obunael  for  the  ulamtiff,  after  thua  diarnaaing  the  merita  and  yalidity  Of  the 
plaintifTa  title  to  the  landa  in  queation,  aikd-  the  total  fkiluro  of  the  defeidknt  to 
eitahliah  anj  title  by  praa6ription  in  himaelf  or  any  body  elae  to  thope  loti,  pyeeeed- 
ed  jbo  paaa  in  reyiew  the^inatructioni  giyen  or  reniaed  oy  the  fudge  of  the  diatnet 
tovixU  end  to  demonatrate  their  error  and  iojuatice  aa  reapeota  the  righte  of  the* 
plaintiC 

The  counael  firat  examinedthe  inatructiou  aaked  for  by  the  defendant,  end  giyen 
by  thd*  Court,  with  **  further  inatruetiopa  ;**  and  contended,-  that^ 
.  laL  The  initructiona  aaked  fer,  wen  manifeatly  erroneoua'in  thiei  that*  they 
placed  the  title  to  prefoription,  ae  aet  up  by  the  defendant,  on  the  baaia  of  pnaaaaaJiin 
alone,  without  any  nferonoe  \.hateyer  to  any  of  the  0ther  eonditione  or  mgredienta 
of  title  by'preacription,  under  the  Spaniah  law,  whicfi  alone  waa  applicable. 

Sd.  The  '*fVirt^er  inatructtona**  aid  not  euro  thia  error^  but  rather  added,  a  new 
error  andlnew injuatioe;  becanae it aaanmee a poaeeealon  in^SL  Cft andla Gholeaa 
that  had  na  esiatenee. 


It  ia  manifeat,  flrob  .the  evideaee  in  the  canae,  tl^t  8t  Cyr*a  poaaaarion  wae  jthat- 
of  Madame  8t.  Cyr;  and  that,  aueh  aa  it  Waa,  it  only  eontinjued,  at  meet,  horn  17W 
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tD  1997  or  1706)  ind  tbit  ChoteAM  neyer  luul  pwwiiion.at  all,  ^vil  or-MtpoiMr, 


hoaoft  or  knaviih.  Af  to  Laoo*B  popieirion,  the  further  mstmetions  talw.  no  notice 
whatever  of  the  fteod  and  ioTilidiiy  of  hie  frarchaae,  but  refer  thet  purohaae  to  the 
Jpry^as  if  It  waa  perfocU^  pi^^,  aoond  .end  Talid,  to'^juatify  Lucaa'i  poaaeaaion,  and 

S'to  it  the  obaracter  of^a  *<^iTil  poaaeaaioD^'*  of  an  "boneat  poaaaaajon,"  wbiok 
oiie  can  produoe  preaeription. 

The  oounael  contended  thai,  inaaouich  a*  the  rerdict  of  the  jnrjr  miffbt  hare  b#eif 
the  reanlt  of  anj  of  the  inatmctidha,  it  foUowa  that,  if  any  <^  theiQ  be«erroneoa|y 
«nd  were  excepted  to  by  plaintiff,  the  error  ia  fiyud;  luid  onght,  in  thia  oaap,  to  rt- 
Terae'tbe  jqdfment. 

Beaidea  thoae  three  inatmcltioiEiB  aaked  by  defbndani,  and  i^ren  by  the  Court,  with 
tether  inatmctiona,  and  excepted  to  hj  the  plaintiff,  ueie  appeara  on  the  tranebHpC 
other/'  fturtber  inatruetiona,'*  fiven  aQer  the  bill  of  excep^ona  #aa-ai^ed  ihd  aeu- 
ed  hy  the  Judge  of  the  circuit  court;  and  which,  itla  auppoaed,  were  give^i  by  the 
judge  with  a  view  of  aupplying  aome  deftct,  or  cunng  aome  0vrO(  in  the  fonnef 
Inatructiona. 

The  counael  for  plaintiff  exa^nined  tho^  other  ^  Ibrther  inatmctiona,"  an4,  (with 
m  proteatando  againat  their  being  entitled  to  any  notice  whatever,  cenaidering'  the 
place  they  occupy  o|i  the  record,)  contended,  that  ao  ^  ftom  correcting  error,  they 
nlui^  into  deeper  iniuafioe  and  abaurdity.  They,  tell  the  jnnr  that  thtf  title 'm 
Mane  Loniae,  under  tne  purchaea  made  dj  her  at  the  publio  aa)e  of  >  the  eatat^  ef 
her  huabttd)  would  continue  in  her  and  Ket  iieira,  until  an  **  adrera^  poaiaarion" 
waa  ahown. 

Now,  herfr  ia  the  emr  of  auboMtting  a  qdeation  of  pure  law  to.  the  jury,  and  of 
miataking  the  law  applicable  to  the  queation.  It  waa  an  eiror,  aa  hA  been  demon- 
■tzated,  to  teU  the  juj  that  an  '^adyerae  poawaaion"  alone  could  diveat  Bfaiie 
liouiae  of  he^  titlo.  Tne  law.  aa  hae  been  ahoAan,  ia  preciaeljr  the  reverae.  Hie 
judge  *mu8t  have  contemplated  (if  any  law,)  the  Angio-Ainprican  iuiiaprudeiice ; 
which  rendera  an  adrerae  poaaeaaion,  obtained  or  preaumed  to  be  obtained  4nr  vio- 
lenee,  diaaeiain,  or  fraud,  and  continued  tot  twenty  yeara^  a  bar  to. an  actum  of 
ejectment. 

Again,  in  thia  new  "  ftirther  inatruetion,*'.  the  judge  teUa  the  jqiy,  that  if  the  fury 
ahould'be  of  opinion  that  8t.  Oft'  €une  to  the  poaaeiaicy,  not  ka  tenant  ni  BfuM' 
Xiouiae,  but  under  a  title  and  claim  adveite  to  her,  anch  poaaqpaion  ao  commenced, 
would  beget  preacHptiye  title,  if  continued  long  enough:  and  that,  too.  ** notwith- 
atanding  St.  Cyr,'or  thoae  denving  title  un^er  nim,  ahouid.  leave  the[,aptual  poieaa 
akm,  or  ceaae  to  occupjr  and  cultivatoj  if  that  abandonment  of  the  acta|d  poaaeaaibn. 
oocupancy,  or  cultivation,  waa  with  thie  intention  to-ietnniy^and  without.any.  mental 
abandonment." 

Here,  again,  the  indge  dwella  upon  <'  adverae  poaaeaaion,"  aa  giving  praaeriptSMi; 
and  comnSta  tne  additioiial  groaa  erM>rtif.  telling  the  jury,  that  an  **  adverae  poaaaa 
aion,"  lor  the  purpoae  of  pr«acription>  may  he  conaideraid  aa  eontbraing,  although 
fBb»  « adverae  pooMaaor"  abendona the  poaaeaaion, provided  that  heahaU be  jrai% 
of  no  •^mental  abandonment^*  The  conneel aubimtted  that  thu  Waa. too  mIddiMy 
abiurd  to  require  comment. 

Again,  in  theae  other  V  tether  teatructiona,"  the  eourtteUa  tbe|ury,  that  (f  they 
aliofud  be  of  opinton  that  Rene  Kienareen  aigned,  aa  feaabtant  witneaa,  the  dMd  i(om 
Marie  Magdehne  RobiUafd  to  Louie  ChandelBer,  and  that  aaidlftene  waa  the  huabend 
of  aaid  Marie,  the  jury  ihould  oonaider  the  deed  aa  the  deed  of  Re^'.  NoW,  here; 
the  judge  oi^  atatea  half  the'  lAw.  It'  Waa .  immati|rial  :that  the  juiy  .ahouid  be  of 
opinion  that  Rene  waa  the  hua|Mn^  o^  Marie  M.'  RobUkid,  at  the  diita  of  the  d#< 


liie4ket  of  hia  aigning,  aa  aiaiatant  witneaa,  a  deed  of  oonveyanoe  of  hia  own  land, 
m^  the  deed  hia  own,  no  matter  what  other  relation  he  bore  io.tl)ie  maker  cCthe 
deedj  or  the  nondnal.grantor. 

The  oounael  onthia  point  reftrrad  the  Coqrtto  Boaoiah  and  Tnach  enthorftieey 
and  read  their  text,  parbeularly  from  L^  Science  Fkrlaite  dcf  Kotairea,  1,  chapter  Wf 
p.  84,  and  86. 

AMin,  the  judge  telle  the  jury,  in  thia  other  **  further  jnauruction^V  that  If  the  JIU7 
ahoiud  be  of  opimoii  that  Rene  ILieraereau,  being  the  huibband  of  aaid  Marie;  did  dol- 
aign  a^  lubacnbing  witneaa,  or  that  the  aame  ia  frmudnlent  aa  againat  h^lii^  Mie 
waa.uol^  paaaed  by  the  alleged  aale. 

The  eounrel  for  phnntiff  con.tended,  that  here  waa  a  complex  acenmulafion  of  er- 
ror; flrat,  aa  haa  been  obaerved,  the  judge  makea  the  fact  of  Reee  being  the  huiband 
of  the  grantor,  material  to  thp  effect  of  the  deM-an  ttr-latweat  of  Rene;  and,  ae^ 
oendly,  he  gflatuitoualjf  auggaeto  fraudf  againat  thatdced  to  the  juiy,  and  that,  too, 
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ngmrdlefi  of  the  full  proof  of  the  deed^  and  of  it«  solemn^haracter  as  a  **  plena  pro- 
batio,"  and  of  the  fact  bo  clearly  proved,  and  indeed  admitted  Iff  defendant,  of  the 
poeeenion  having  gone  along  i^ith  the  deed,  and  of  havina  existed  in  Lonia  Cban- 
cellierat  the  date  of  his  deaSi,  and  specifically  declared  to  he  vested  in  his  widow  at 
the  instant  afler  his  death,  and  n.t  the  date  of  the  final  adjudication  of  the  propertj  to 
her. 

The  counsel  here  again  referred  tbo  Court  to  the  record  of  the  inventory,  vale, 
and  partition;  and,  besides,  to  the  abundant  pafol  evidence  of  the  posaession' of 
Louis  Chancellier,  and  of  his  widow,  afler  his  decease,  of  Kiersereau  a  forty  arpents. 

For  the  nature  and  validity  of  a  deed,  such  as  that  in  evidences  from  M.M.  Robil- 
lard  to' Louis  Chancellier,  the  counsel  for  plaintiff  referred  to,. and  cited  the  Aboga^ 
Americano,  vol.  2,  d.  62,  tit.  13,  **  de  ^los  pruebas."  A  portion  oi  that  authority  is 
here  given,  as  translated  into  English,  from  the  original  Spanish  language. 

<*The  authentic  documents  given  by  the  competent  authorities,  constitute  full 
proof,  (plena  prueba,)  as  also  do  the  copies  of  the  protocol,  given  by  th^  notary  who 
took  them.*' 

Authentic  deeds  are  described  as  follows,  by  the  same  authority:-— 

**  Instruments,  or  writings,  are  public  or  private ;  .public  are  those  expedited  by  the 
government,  and.  Hii  principal  a^^ents,  under  the  seal  of  state,  p^d  those  made  by  a 
notary,  (esc^ibano  puolioo,^  in  the  presence  of  the  parties  thereto,  with  the  assistance 
of  two  witnesses,  all  of  wnom  the  parties  are  witnesses,  signing  with  the  notary." 

Helw  the  deed  in  evidence  corresponds;  in  all  its  parts,  with  this  description.  Its 
authority  is,  besides,  further  established  by  the  proor  of  the  handwriting  of  the  lieu- 
tenant governor i  before  whom  it  was  executed,  and  by  the  conclusive  proof  of  the 
handwnting  of  Rene  Kiei-sereau  himself,  as  one  of  the  two  **  witnesses  of  assbt- 


Against  a  deed  of  this  authentic  character,  the  judge,  without  the  slightest  groand 
for  so  doinff ,  sngsests  firaud ;  without  any  such  pretence  having  b«en  started  oy  the 
defendant  nimself,  or  any  instruction  caUed  for  with  respect  to  it 

The  counsel  for  plaintiff  having  thus  endeavoured  to  demonstrate  the  error  and 
injiMtice  of  the  instructions  asked  for  by  the  defendant,  and  of  the  further  instmc- 
tioais  given  by  the  ludffe  in  aid  of  them  j  proceeded  to  pass  in  review  the  instructioiw 
which  had  been  asked  b^  the  plaintiff,  and  refused  by  *he  district  court. 

Of  the  thirty  instructions  asked  for  by  the  plaintiff,  nin»  were  given,  and  twenty - 
one  were  refused. 
,  The  object  in  askinjg  for  those  instructions  was  ^  to  present  all  the  Questions  of  law 
arising  in  the  case,  distinctly  to  the  court,  and  particularly  to  enable  the  court  to 
instruct  the  jury  cOrrectly  as  to  the  nature  of  title  by  prescription,  and  in  what  it 
consistA. 

The  'title  set  up  by  the  defendant  below  was  prescription,  and  no  other  defence  . 
WS9  attempted, 

It  became;  tlien,  neceesaty  to  prevent  any  confounding  of  laws  or  doctrines,  as  re- 
spected, adverse  possession,  as  the  same  is  understood  under  the  Spanish  and  Anglo- 
American  jurisprudence  respectively;  and  which,  as  has  been  shown^  are  in  a  great 
degf6«  antagomst  to  each  otJier. 

Besides,  the  plaintiff's  counsel,  in  asking  -for  these  insiructions,  considered  that 
they  acted  in  conformity  with  the  rule  of  this  Court,  which  re|quires  that  the  special 
points  should  be  spreadupon  the  record  upon  which  the  opinion  of  the  court  below 
M  called  for,  and  instructions  asked  to.  the  jury. 

The  c6unsel  tor  the  plaintiff  then  contended,  that  the  instructions  aiiked  for  and 
refused,  were  erroneously  refused  by  the  judge;  and  that  it  was  morally  impossible 
that  the  jury,  particularly  on  the  question  of  prescription,  which  was  the  defence  set 
up,  coulo  have  givon  a  second  verdict* 

lA  this  condense^  report  of  the  argument,  it  is  not  considered  necessary  to  five 
the  wholfB  of  the  analysis  of  plaintiffs  counsel  of  those  instructions.  A  few  of^the 
most  important  of  them  only,  will  be  noticed. 

By  the  second  instruction  asked  for  by  the  plaintiff,  and  refused  by  the  court,  the 
plaintiff  claimed  the  benefit  of  prescription,  if  prescription  were  allowed  to  run  for 
Hfloccapied  land. 

The  judffe  refused  this,  although  he  gave  the  benefit  of  prescription  to  the  de- 
fendant. Here  the  counselfor  plaintiff  cKmonstrated,  that  if  prescription  ran  at  all, 
it  would  be  found  that  Madame  Ch^ncelfier  had  all  the  ingredients  of  (itle  by  pre- 
ecription,  namely,  *' bonus  titulus*,"  "bona  fides,"  and  long  possession.  It  was 
shown,  that  connecting  her  possession  with  that  of  her  husoand,  she  had,  at  the 
date  of  the  treaty  of  cession,  a  prescription  of  thirty  years  for  Gamaehe*!  arpents. 
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and  a  preaeription  based  on  a  potieanon  of  twenty-one  or  two  yearf,  for  Kienerean'a 
arpenta. 

Vet  the  indge  refused  prescription  to  the  plaintiff,  and  gave  it  to  the  defendant.- 
This  was  tne  more«eztraordinary,  inasmuchi  as  if  prescription  were  allowed  to  avail 
the  plaintiff,  it  would' have  at  once  dispensed,  on  his  part,  with  the  prodnction  of  any 
other  than  an  ordinary  "  titulns,**  putting  out  of  Uie  case  all  question  of  the  trua'titfo 
as  derived  from  the  original  grantees. 

The  instructions  asked  for  by  the  plaintiff,  and  refused  by  the  court,  which  went 
to  establish,  that  if  Hyacinth  St.  Cyr,  and  Auffuste  Choteau,  had  notice  of  Madame 
Chancellier's  title,  prescription  could  not  avau  them,  were  then  examined  by  plain- 
tiifrs  counsel,  and  tne  refusal  of  them  demonstrated  to  bo  error,  on  the  prinoiplea, 
and  fojr  the  reasons  already  developed.  By  the  refusal  of  those  instructions,  the  jury 
were  manifestly  led  to  believe,  that  the  **  scientia  rei  aliens,'*  in  t&e  person  who 
sets  up  prescription,  or  in  him  under  whom  he  derives,  is  a  matter  of  no  importance. 

The  instructions  asked  by  plaintiff,  and  refused  bv  the  oourt,  which  go  to  Esta- 
blish the  doctrine  that  the  defendant  could  not  be  a  judjro  in  his  own  cause,  or  pur- 
chase a  thiny  pending  before  himself  for  decision,  or,  still  less,  that  he  could  confirm 
a  claim  to  his  own  vendor,  for  his  own  benefit,  were  then  examined;  and,  upon  Uie 
prinoiples  already  developed,  and  the  authorities  referred  to  frqm  all  the  codes  of 
every  oivilisjed  nation,  ware  contended Ao  have  been  erroneously  refused.  Thus  the 
Jniy  were  led  tb  believe,  that  it  was  of  no  importance  to  the  decinon  of  the  defend- 
ant s  right  of  prescription,  whether  or  not  the  defendant's  title  deed  was  itself  an  act 
of  judicial  or  fiduciary  corruption,  or  the  confirmation  made  to  the  grantor  in  that 
deed,  a  oorrupt  abuse  of  fiduciary  or  judicial  power. 

IThe  last  instructions  that  will  be  mentioned  in  this  summary  of  the  argument  of 
plaintiffs  counsel,  asked  for  by  plaintiff,  and  erroneously  refused  by  the  judge  of  the 
district  court,  are  those  which  call  upon  the  judge  to  instruct  the  jury  that  tne  deeds 
of  the  83d  October,  1793,  could  give  no  title,  nor  no  possession ;  and  that  they  were 
both  not  only  void  as  "  formal  titles,"  upon  which  lo  base  prescription,  but  mere 
crimes,  known  in  the  Spanish  law  by.  the  name  of  '*  Estelionato,"  punishable  by 
banishmeni,  and  the  refunding  of  the  ourchase  money.  The  jury,  by  the  reAisal  of 
this  instruction,  might  have  oeen  led  to  believe  that  those  deeds  were  good  and 
valid. 

The  counsel  for  the  plaintiff  having  thus,  in  their  argument,  endeavoured  to  esta. 
Uish  the  title  of  their  client  to  the  lots  in  question,  the  total  failure  of  the  defendant 
to  rebut  or  defeat  that  title  by  establishing  any  title  in  himself,  or  any  outstanding 
legal  estate  in  any  body  else,  adverse  to  the  plaintiff;  and,  lastly,  having,  by  a  re- 
view  of  the  instructions  refused  and  ^ven,  demonstrated  the  error  of  the  court  be- 
low, concluded  by  invoking  to  their  aid  in  this  cose,  the  doctrine  laid  down  by  this 
Court  in  various  cases,  particularly  in  that  of  The  United  States  v.  Crosby,  7  Crunch. 
115.  In  that  case,  the  Court  say :— **  That  the  title  to  land  can  only  be  acquired 
and  lost  in  the  manner  prescribed  by  the  law  of  the  place  where  suon  land  is  situ- 
ated." 

In  the  present  case,  the  lex  loci  rei  site  applicable,  is  the  law  6f  Spain.  If  that 
Xttw  be  appKed)  the  plaintiff's  counsel,  after  long  and  laborious  examination  of  the 
law,  indulge  the  hope  that  it  will  be  found  entirely  to  justify  the  conclusion  to 
which  they  now  arrived,  to  wit:  that  the  JQdgment  of  the  district  couH  of  Missouri, 
ought  to  b«  reversed,  with  cosis,  and  the  case  remanded  for  a  trial  de  novo,  with 
such  instructions  as  shall  prevent,  in  future,  the  various  errors  into  which  the  dis- 
trict court  in  this  case  has  fallen. 

Mr.  6eyer,,for  the  defendant : 

Before  proceeding  to  an  examination  tff  the  questions  of  law  arising  on  the  fkcts 
in  the  cause,  it  may  be  proper  to  observe,  that  no  part  of  the  common  law  of  Eng- 
land was  in  force  in  Louisiana  or  Missouri  territory,  now  state  of  Missouri,  until  the 
19th  of  January,  1016,  when  the  legislature  passed  an  act,  declaring  that  the  com- 
mon law  of  England,  and  statutes  in  aid  thereof,  made  prior  to  the  fourth  year  of 
James  I. — ^^  which  common  law  and  statutes  are  not  contrary  to  the  laws  of  *his  ter- 
ritory, and  net  repugnant  to,  nor  inconsistent  with  the  constitution  and  laws  of  the 
United  States,  shall  oe  the  rule  of  decision  in  this  territory,  until  altered  or  repealed 
by  the  legislature,  any  law,  usage  or  custom  to  the  contrary  nolwithstanding." 

Until  tne  passa^  of  this  act,  the  laws,  usages  and  customs  in  force  at  the  date  of 
the  treaty  of  cespion,  continued  in  full  force;  and  a^  there  is  no  limitation  of  the 
right  of  entry  at  common  law,  ihe  Spanish  law  on  the  subject  of  title  .by  prescrip- 
tion, continued  in  full  forpe,  at  least  until  December,  1818,  when  the  first  act  bar- 


Digitized  by 


Google 


7M  APPENDIX. 

rinf  tlM  ligbt  of  entry  iria  jptafed.  Tbk  ?iew  of- iha  l&w  bM  not  bem^difpiitod  ia 
Wmoati,  and' 11  dl  that  will  be  required  to  maintain  the  title  of  th4  defi»ndant 

It  hai^  bowerer,  reoentlylMen  held  by  the  dietrict  eoon  of  tbe  United  Statea,  ni 
the  caae  of  Smith  v.  Fltcsimmona  and  Rogen,  tod  by  the  enpreme  eoort  of  theetata, 
in  the  caae  of  Lindell  y.  M'Nair,  that  the  Spaniah  law  in  force  at  the  date  (if  the 
treaty^  waa  not  abrogated  by  the  act  of  Janoary,  1816,  bat  continued  inibroe  at  leaat 
nntil  the  12th  Febrnary,  1325,  when  an  act  waa  piaaed  introdaoing  the  common  law 
n^t  repugnant  to,  or  inconiiatent  with  the  atatute  lawa  of  the  atate,  aa  1;bc  rule  of 
action  and  deciaion, 

Thia  caae,  then,,  b  to  be  decided  according  to  the  ftwa.of  Spain  in  force  in  Looai- 
ana,  the  atatute  lawa  of  the  United  SUtea,  and  of  the  atate  of  Bfiaaoori.  The  lawf 
of  Spain  arii  contained  in  varioua  codea,  prpmiilgated  at  diflbrent  perioda:  an  \c» 
.  oonnt  of  wh^ch  will  be  found  m  the  preface  to'Moreau  and:  Caf  Iton'a  Partidaa.  N ei* 
ther  the  Roman  civil  Uw,  nor  the  law  of  iVance«  civU  or  criminal,  ia  of  any  a»^ 
thority  on. the  queationa  preaented  by  the  record.  The  uae  of  the  civil  law  wia 
{nrohibited  in  Spain,  ever  aince  tbe  latter  part  of  the  fifth  centurv.  ^a  cuetoma  of 
rarit  and  ordinancea  of  the  king  were  obeerred  in  Louiaiana,  wnile  it  remained  un* 
der  the  dominion  of  France.  Spain  tock  poaaeaaion  of  the  country  under  the  treaty 
of  ireS),  in  the  year  1769.  Count  OReilly,  who  waa  veated  with  extraordinary 
powera^y  a  proclamation  pabliahed  26th  November,  1769%  eboliahed  the  anthori^ 
of  tbe  IVebch  lawa,  and  aubaCituted  thoae  of  Spain.  The  return  of  Louiaiana  under 
the  dominion  of  France,  and  ita  tranafer  to  the  United  Statea  did  not  aflaot  the  an- 
thority  of  the  Spaniah.  lawa.  The  French,  during  the  abort  period  of  their  power, 
made  no  change  in  the  juriaprudence  of  the  country;  and  the  United  Statea  con- 
fided ta  the  local  legialaturea  the  power  of  making  the  changee  th^v  might  deem 
neoeaaaiy  in  the  exiating  lawa.  The  counael  for  the  plaintiff  rely  ehiefiy  upon  the 
Roman  and  French  laWa,  fjrom  which  thejr  have  made  numeroua  quotationa,  mM  of 
which  have  no  application  to  the  pointa  in  contrtnreray,  and  all  without  anthority. 
9p  fbrther  notice  will  therefore  be  taken  of  them. 

Applying"  the  .law  which  ia  of  authority,  to  the  ftota  of  the'  cfeee  aa  they  are  pM- 
•erfed  on  tne  record,  it  will  appear : 

I.  That  the  deeda  of  Oamache  and  l^ierMreau  to  St.  Cyr,  were  properly  admitted 
in  evidence,  and  the  aixth  and  a^venth  inatructiona  rightly  refbaed. 

9.  That  tJ&e  defendaiit  in  error,  ia  the  leM  repreaentative  of  both  Gamaehe  and 
KleraereaniL  for  whom  the  aurveya  were  maoe,  and  baa  acquired  whatever  title  they 
or  either  or  them  poaaeaaed. 

8.  Whatever  intereet  Louia  Chancellior  or  hia  widow  had^  or  may  be  auppoefid  to 
have  bad,  haa  been  kiat  torthem  and.  their  repreaetttativea,  by  abandonment 

4.  That  the  oonflrmationa  to  Chbtean,  veatad  in  him,  and  hia  kepreaenta|ivee,  a  le* 
gi(l  title  to  the  premiaea'  which  haa  not  beenj  and  coald  not  be  diveated  by  any  aot 
of  oongreea.  or  any  officer  actihg  u^der  an  actpaaaed  after  Ithe  confirmation. 

6,  TDMi  toe  defendant  in  error  haa  Acquired  4  competent  title  by  preecription,  lo 
tbe  wholb  of  the  premiaea  incontroverayi  ukd  auch  title  ia  availanle  to  him  m  a  rail 
defene*  to  the  action. 

Aa  to  the  nUeetipna  taken  to  the  admiaaion  of  the  deeds  from  Gamaehe  and  Kter^ 
eereao  to  St  Cyr,  it  will  be  obeerved,  that  they  are  notarial  acta  made  be^  the 
Hentenaat  governor  in  lieu  of  a  notary ;  aa  were  all  conveyancee  and  iota  of  aale  ha 
Upper  Lottiaiajia.    See  ParUda  3,  tit  18,  Uw  114 

They  are  both  made  ccnformably  to  the  law  then  in  force,  the.drifinala  preeerved 
imong  the  public  archivee,  and  ere  .proof  of  what  they  contain..  H*  andC.  Peita* 


among  the  public  archivee,  and  ere  .proof  of  what  they  contain..  H*  and 

Tlmee  u4eS  being  denoaited  in  the  public  archivee.  Which  were  tranalbRed  to 
the  onatody  of  the  recbroer  of  .St  Louia  county,  and  by  him  kept  uAtil  deliveved  to 
defondant,  under  ui  act' of  the.legialature,  paaaed  S8d  icDeoember,  1816,  (aee  Qej^ 
er*e  Digeet,pege  832.)  there  c^n  be  no  doubt  of  their  being  authentic  acta. 

It  la  true,  that  neitner  the  aignature  nor  official  character  of  J^nen^Tradean  waa 
proved  \  it  ia  equally  true  that  neither  waa  diaput'Ml ;  nor  waa  auch  proof  ^leeeaaaryy 
^e  covrt  bein|p  bound. to  know  both  judicially.  There  would  be  juat  aip  much  pfi»> 
pfieijr4n  reemring  the  proof  of  the  aignature  and  official  charaoter-of  a  territorial- 
€ttaer»  aa  or  thoee  of  the  local  offioera  of  Upper  Louiaiana,  before  the  treaty^  The 
oAeeiB  of  Spain. in  ^uiaiaAa  are  juat  aa  well  known,  iudlcially.  te  the<courta  of  the 


United  SUtee,  aa  the  officera  of  the  territory  or  atate  of  MiaaourT.    The  fonn  of  gov- 


enment  can  ioaake  no  difference.  The  provincial  government  of  Upper  Loniaaai 
cannot  be  treated  by  da  aa  a  foreign  government,  lAeee  acta  and  whipee  lawa  aie  1 
be  ptoofod* 
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The  nuDiti^'of  both  deedi  ii  howerer  urged;  beeanw/ia  iiwid:  t'.'Th»fnui- 
tbri  were  oat  of-  pbtMeanon.  Sl  Tl^ir  prior  coi^yeyanoe*  to  another  were  of  reOord. 
Aad  3«  l*ho  gn&ton  wore  goilty  of  «  orime,  ■evekeW  ^unislutble  acoording  to  the 
Speniah  law.  '' 

To  an  thia,  it  ia  e.  anffieient  aaawer,  that  although  the  jnmntora  were' not,  the  gran- 
tee  WM.  in  poMepaipn,  aotiial,'  open  and  notoriooe.  d.  Sieraereau  never  in^de  anij 
eonveyepee' to  another.  All  doubt  on  thai  point  ia  aettled,  by  th«.  findingi  of  the 
kurr. .  And  It  ia  nof  pretendbd,  that  Gamaehe  ^ver  oonre^ed  to  any  other  the  aosth 
nail  of  jjiia  lot;  ao  that,  pro  iahto.  the  deed  ia  valid.  .Beaidea,  there  ia  no  oTidence 
that  either  the  deed^  exchange  beiween  Gamaehe  and  Chancellier,  or  the  deed  of 
Marie  Renenky  were  of  recosd  in  1793,  when  the  conveyancea  of  St  Cjr  ^ere  ex- 
eoated.  8.  It  remaina  to  be  8hown,that  t^e  exeontion  of  a  aecoiid  deed  for  the 
eame  land  wfa  priminal  according  to  the  lawa  in  force  in  Upper  X^niaii^na,  at.the 
dttto'^  of  the  conveyancea  of  Sti  C^r.  But,  even  if  criminal  in  the  ^jiaher  of  ancl|  a 
deedi  it  dcee  not  follow  that  the  conveyance  ia  void ;  on  the  eonUraiy,  we  learn  that 
when  &  man  eella  the  aame  thing  to  two  jperaona  at  diflbient  timea,  whiehaoever.af 
them  first  geta  the  noaaeaaion,  fhoqgh  he  be  the  junior  vendee,  will  have  the  beat'ta^ 
tie  to  it.    Partidaa  5,  tit.  5.  law  5075|^  H.  &  C,  voL  9,  pa^  096-87. 

It  ia  farther  iiiged^  that  the  deede  ere  void,  because,  aa  it  li  said,  St.  Cyr  was  a  ifii. 
Qeaa  to.the  sele  of  those  two  aipents:  to  the  widow  Chancellier,  and  held  thoee  afr 
'  penta  snbjeet  to  her  stiH.  Tl|is  is  an  aaaumptibn  of  ftcts.not  juatified  by  the  record, 
fit  Cyr  was  indeed  ^raesent'at  the  sale  of  the  efiiksU  of  Louis  Chancellier,  and  pn- 
cheaed  a  few  ehaltda;  but  there  is, no  evidence  that  he.  witnessed  any  aele Iq  the 
widow,  or  tha^  he  was  preeent  when  the  arpent  a^'a.  half  (not  two  erpenta)  wete. 
fmki  to  her. 

Hb  preaenee  at>the  aale,  and  being  a  ptifrbhaser,  were  oireumataneea  to  he  left  to 
ai  Jury  to  aid  them  in  determining  a  oisputed  fact,  namely,  whfftther  St.  Cyr  had  no. 
-tine  or  the  widow'a  claim ;  and  tne  cburt  so  instructed  the  jury.'  But  the  court  wis 
not  anthpriied  tf»reeolve  the  question  6f  ftctin  fiiyoqr  of  the  plaintiff,  and  reject  the 


But  suppose  8t^  Cyr  to  have  had  notice  of  the  IvidoVa  purchase  of  her  husbantf'a 
interest  in  the  lots,  still  if  the  deceaaed  had  no  title  to  lots  p^hased  by  her,  St 
Cyr  mi^  Uwfiil(ytpurchtee.  from  the  true  owner ;  and  this  question  or  Hitle  de^ 
pended  upon  a  number  of  fiusis  to  be  determined  by  the  jury,  not  by  the  court  - 

That  the  deed  from  Gamaohe  to  St  Cjrt  purporta,  in  the  body  of  it,  to  be  the  deed 
.of  Joeeph  Gamadie,  and  is  signed  Bapfiste  Gamaehe,  insteaa  of  forming  an  objee- 
tion  to  Ih^  hutrnmeni)  is  evidence .  that  the  lieutenant  govembr  reoogniaea  in 
Baptiste  Qamaohe,  the'  person  who  is  called  in  the  reoistiyiof  survey,  Joseph  G«- 
mache.' 

.  To  .determine  the  eecond  proposi^on,  it  will  be  necessary  t«»  consider  the  evi- 
leneee  of  .\itlei*to  the  ieveral  pails  of  the  pBemises.    And : 


Hl<  As  to  the  northern  half  of  the  northern  lot  It  doee  not  appeer,  that  John  Bap- 
tiste  Oamache,  who  Mgned  the  conveyance  to  Chancellier,  is  tne  poison  Tor  whom 
-the  survey  was  made.  On  the  other  hand,  the  entry  in  the  registry  of  sdrvey.  a 
poMio  leoocd;  the^JMOuUon  of  the  deed  of  Baptiste  Gamaehe  to  St  Cyr  befoie  the 
keiftenant  govtBrnor^  hy  whom  the  grantor  ia  called  iostph  Gamaehe,  with  a  direct 
laiereiiee.to  the  j;pgistry  of  survey,  and  the  eubsequei^t  s^tion  of  the  commissiohefSi 
showoonclusLvely  that  this  grantor,  Baptiste  Qam^hOj  is  the  veryperson'for  whom 
the  survey. was  made.  The  evidence,,  therefore,  ahoWs  that  St  C^  had  the  only 
conVeyaDoe  ftdhn  the^^i^oper  ^Mieoii  >  for  that  part  of  "the  .landi  But  asanming  that 
both eonveyancee  were,  exeented  by  a  person  called  Joseph  in  the  registry  or  tar- 
iwy,  ftilUt  idoee  not  afppeir  thaiCnanoellier,  or'  any  on^  claiming  under  him,  ever 

'  had  possssriori  of  the  north  hylf  of  northern  lot;  while  it  ia  clear  that  St  Cyr  had 
open  and  noloiioae  poaaeisfon  te  along  period ;  and  the  eonveyanee  to  hhn,  though  * 
jnniur,,mu8t. prevail.  •  Where'a  man  sells  the  same  thing  to  two  persons  at  diflbreat 
fimei,  .'whichsoever  of  them  first  getipossession,  thoud  he  be  the  Juiiior  vendee, 

.  will  have  best  title  to  it  Partidae^  {^,  T.  5,  iaw60,^l,Morsan  &Ca«ttoi^'s  Partidaa, 
vU.  9,  PHtf  6fl&^fT. 

0.  As  to  the  southemhalf  ef  the'  aame  lotj  Chancellier' had  the  nnsssssion  |br  k 
nLdbt  period,  hot  h^  never  had  a  conveyance  ihmi  any  poison,  and  his  pessspiion 
wjie  Bolrehlsined  or  commenced-  in  thb  manner,  nor  held  for  a  suifioienneitfth  of 
tiine  to  yivit  title,  by  pieseriptihn.  See  the  laws 'on  thia  poinit,.relened  io  on  die  Gth 
piepositien.  8t^  Cyr  had  acttaaT  possession,  and  a.  regular  eonveyanee  nbm  the 
.mmk,  8t  Cyr,  and  those  claiming  andisr  him,  had  the  open,  notonoos,  and  nndl^ 
tmtediiiw^iion  fat  lbf^4wo  jSm  belbr4  the  execHtioitor  the  deed  by  AogMle 
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Chunaehoy  under  whieb  ilon*  the  pUintiireets  ap  hie  pretence  of  title  to  tlie  eoitheni 
half  of  the  northern  lot. 

The  defendant  in  error  hyi,  there^re,  the  better  title  to  the  whole  of  the  northern 
•  loi»  as  derived  from  Joaeph  Gamache. 

3.  Ai  to  the  aouthem  lot,  aurrejed  for  Kiertereao,  the  plaintiff  clainla  1^lder  a 
deed  purporting  to  have  been  exeeated  by  Marie  Renenjc,  who,  it  ia  alleged,  waa  the 
wife  of  Kieraerean ;  and  it  is  claimed  that  thia  deed  ooffht  to  have  the  effect  of  a 
deed  exeeated  by  Kieraereau  aa  grantor,  beoanse,  it  ia  alleged^  that  he  aigned  aa  at- 
teating  witneaa.  On  the  other  haiid,  it  it  contended,  that  thia  paper  ia  inoperatiTe 
for  any  purpose;  because  it  appeara,  by  the  uncontradicted 'teatimony  of  two  wit* 
neaees,  tnat  a  part  of  the  name -of  the  grantor  waa  written  by  acme  third  peraon,  and 
at  a  time  different  from  that  at  which  the  name  Marie  Reneux  w^  aiffned;  that  it 
cannot  operate  to  paaa  the  title  of  Kieraereau,  for,  althouffh  he  ia  named  in  the  body 
aa  an  aaststant  witneaa,  hia  name  does  not  appear  aubaeribed  aa'aueh,  nor  is  there  any 
evidence  that  he  aigned  it,  or  had  notice  of  its  obntenta.  At  the  trial,'  the  aignatore 
Rene  Kirgeaux  waa  alleged  to  be  that  of  Kierterea:n.  A  witneaa  who  had  frequently 
aeen  Kieraereau  write  his  name,  waa  produced  by  plaintiff:  he,  however^  not  only 
doea  not  eatabliah  the  aignature,  but  hia  teatimonT  goea  hi  to  diaproTe  it.  There 
waa  an  irreffular  and  illegal  attempt  to  prove  the  ngnatore  by  compariaonof  hands, 
which  whofly  failed.   Thia  pftper  ought  not,  therefore,  to  avail  the  plaintiff. 

But,  assuming  that  Marie  Reneux  waa  the  wifb  of  Kieraereau,  that  the  execution 
of  the  deed  is  lawful,  and  that  Rene  Kiersereau  aubaeribed  it  aa  a  witneaa,  it  doea 
not  follow  that  it  opeTfiteB  as  a  conveyance  by  him,  or  paaa  the  title  as  a|[ainat  him, 
or.  thoae  claiming  under  him,  by  regular  conveyance  without  notice.  There  is  no- 
thing in  the  law  then  in  force,  to  uphold  such  a  pr^poaition.  Choncellier,  knowing 
that  Marie  Reneux  waa  not  the  owner  of  the  land,  he  purchaaed  of  her  in  bad  fiuth, 
which  the  law  diacountenancea. 

Such  k  conveyance  aa  ihis  would  not  furnish  a  commencement  of  a  title  on  which 
to  found  a  preacription.  See  Partida  3,  tit.  S9,  Law  19 ;  M.  d^  C.  Partidaa,  vof.  1.  p. 
383;  Partida  7,  Ut.  33,  Law  9;  M.  db  C.  vol.  2,  p.  1233.  Much  less  can  it  be  mado 
to  operate  as  a  complete  conveyance  of  the  title  of  Kieraereau,  as  against  subsequent 
bona  fide  purchaaera  from  him,  without  notice  of  thia  paper. 

To  maintain  the  proposition  that  the  deed  of  Marie  Reneux  paases  the  title  of  Rene 
Kiersereau,  Partida  3,  tit.  3a,  Law  1 1,  ia  cited.  The  title  30,  treata  of  the  modea  of 
acquiring  or  losing  possession ;  and  Law  11  of  thia  title>  according  to  the  translation 
of  Moreau  &>  Carlton,  which  ia  preferred  to  that  of  plaintiff's  counsel,  reada,  '*  If  a 
thing  be  aold  or  alienated  to  a  man  in  possession  or  it,  with  the  knowledge  of  the 
owner,  who  does  not  oppose  it,  the  former  will  acquire  the  lawful  poaaeasion  thereof, 
in  the  same  manner  as  if  it  had  been  delivered  to  nim  by  the  owner  himself.*'  Thb 
law  is  in  perfect  harmony  with  the  whole  of  the  Spanish  code,  which  attachcta  the 
first  importance  to  possession,  as  the  indicium  of  title,  and  the  onl^  notice  to  third 
persons,  of  tranafer.  Verbal  aales  being  authorised,  and  no  registry  of  written 
transfer  required,  delivery  of  possession  is  essential  to  every  aale^  in  order  to  trana- 
fer the  dominion. 

Thia  law,  when  applied  to  the  facta  of  thia  pase,  instead  of  setting  up  the  deed  of 
Marie  Reneux,  aa  veating  the  better  title  to  the  southern  lot  in  the  plamtiff,  affirma 
the  title  of  the  defendant  to  both  lota.  The  poaaeasion  is  protected  aa  againat  the 
o^ner,  while  the  possession  acquired  in  the  manner  stated  continuea ;  but  it  doea 
not  follow  that  he  acquirea  a  title  which  will  prevail  against  a  aubsequent  bona  fide 
purchaser  from  the  true  owner;  who  acquires  and  possesses  without  notice  of  the  ac- 
quieacence  of  his  vendor  in  a  aale  previously  made  by  a  person  not  owner .^  On  the 
contrary,  the  right  ia  with  ihe  party  in  poaaession,  even  where  there  is  a  previoua 
aale  by  the  true  owner,  of  which  he  haa  notice ;  a  fortiori,  when  the  first  vendor  ia 
not  the  owner,  and  the  secdnd  vendee  has  no  notice  of  the  prior  sale.  Partida,  5  tit. 
5,  Law  50,  51. 

All  that  the  plaintiff  can  claim  ia,  that  the  deed  shall  operate  as  if  it  had  been  exe- 
cuted bv  Kiersereau,  and  that  Madame  Chancellier  succeed  to  Chancellier'a  title  ir 
this  and  the  half  arpent  conveyed  to  him  by  Gamache.  Assuming  thia  Xo  be  true, 
both  lots  were  afterwards  sold  **  to  a  man,  St.  Cyr,  in  possossiun  of  them,  with  the 
knowledge  of  Madame  Chancellier,  who  did  not  oppose  it:  the  former,  St.  Cyr,  ac- 
quired the  lawful  possession  thereof  in  the  same  manner  as  if  it  had  been  debyered 
to  him  by  Madame  Chancellier  herself."  The  knowledge  and  acquiescence  of 
Mad^kme  Chancellier  is  establiHhed  in  this  case  by  the  parol  evidence,  by  the  open 
and  notorious  jpoesession  of  St.  Cyr,  by  the  entries  on  the  register  of  survey,  by  the 
auUienticity  of  the  deeds,  by  tlio  general  notoriety  of  the  possession  and  title  of  St. 
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Cjr.'  Coi^ering  the  ckse  as  that  of  two  purchaaera  of  the  aattie  tJiing,  from  the 
same  penwma,  at  diiferent  timeir,  the  Spanish.  law  vesta  the  title  }n  St;  Cyr,  and 
those  elaiminff  under  him,  because  of  the  possession.  M.  &  C.'s  Partidas,  Vol.  1.  p. 
399;  vol.  2.  p.  696. 

If  this  view' of  the  case  be  correct ,  the  defendant  }am  the  better  title,  to  the  south, 
ern  lot  nnaer  Kienereau,  as  well  as  to  the  northern  lot  under  Gamachei  Whether 
Kietsereau  was  a  subscribing  witiless  to  the  deed  of  Marie  Reneuz  or  not,  was  a 
question  of  fact  properly  left  to  the  jury.  •  The  instructions  of  Uie  court 'to  the  jury 
on  this  point  were  aJl  in  fuvour  of  the  plaintiff,  and  we^  not  ezcoptod  to  by  either 

Tne  judicial  sale  and  decree  of  partition  of  the  estate  of  Louis  Chancellier  do  not, 
according  to  the  Sjkanish  law,  establish  an  absolute  title  in  the  widow  to  the  land 
purchased  by  her,  as  claimed  bnr  the  plaintiff  in  the  first  refused  instruction;  they 
only  operate  to  pass  the  title  of  Louis  Chancellier,  such -as  -it  was,  and  neither  im- 
proves nor  im^rs  it.  A  judicial  sale',  or  ni  it  is  called,  an  adjudication,  passes  the 
right  to  the  thing  as  it  is  in  him  whose  right  is  sold  without  a  delivery ;  it  operates 
to  tranrfer  the  civil  possession.  In  this  »t  differo  from  a  deed,  which  must  be  ac- 
eoinpanied  by  the  delivery  of  possession  to  pass  the  riffht  in  the  thing. 

Assuming  the  title,  however,  to  have  been  in  Madame  Chancellier  immediately 
after  the  sue,  there  is  evidence  that  she  immediately  made  a  verbal  sale  of  all- her 
interest  in  both  lots  to  St.  Cyr ;  who  went  into  possession  with  the  approbation  of  the 
syndic,  and  continued  to  occupy,  possess,  and  cultivate  the  lots  as  his  own.  This 
being  toimd  bv  the  jury,  is  sufficient  tq  vest  the  title  in  St.  Cyr.  By  the  law  then  in 
ibjrce,  a  verbal  sal 3,  accompanied  by  possession,  transfers  the  title.  Partida  5j  tit.  5, 
(^aw  6 ;  M.  db  C.'vol.  3.  p.  663.  M(artin*s  Lou.  Rep.  N.  S.  vol  4,  p.  657 ;  Gonzalos 
V.  Sanchez.  The  ordinance  of  Unzaga,  cited  by  plaintiff's  counsel,  is  not  recog- 
nised in  Louisiana  as  of  any  authority.  In  the  case  of  Gonzalos  t.  Sanchez,  it  was 
relied  on  as  prohibiting  a  verbal  sale,  and  was  disregarded  by  the  court. 

After  St.  Uyi  had  been  in  possession  several  years,;  Kiersereau  and  Gamache  sold 
to  hiofi,  with  the  knowledge  of  Mrs.  Chancellier,  who  did  not  oppose  it.  He  then, 
if  not  before,  acquired  the  lawftil  poAession.  Partida  3,  tit.  30,  Law  II;  Partida  5, 
tit.  5,  Law  50,^1. 

This  view  of  the  case  is  confirmed  by  the  acts  and  acquiescence  of  Mrs.  Chancel- 
eelUer  and  both  her  husbands;  by  the  abandonment  of  the  premises;  by  suffering, 
without  complaint  or  claim,  an  adverse  possession  of  moro  than  thirtv  years;  and  re- 
peated sales,  public  and  private,  accompanied  bv  possession  during  that  period;  and 
by  the  fact  that  no  claim  was  made  by  any  of  them  before  the  board  of  commission, 
ers.  Under  these  circumstances,  it  is  not  assuming  much  to  say  that  the  defendant 
must  be  regarded  as  succeeding  to  the  title  of  both  Gamache  and  Kiersereau,  as  their 
legal  representative. 

The  third  proposition  is,  that  Chancellier  and  his  widow  lost  all  claim  to  the  pre- 
mises  bv  abandonment. 

II  will  be  observed  that  there  was  no  grant  or  concession ;  no  title  complete  or  in- 
choate, emanating  ft-om  competent  authority.  Gamache  and  Kiersereau  had  a  pri- 
vate survey;  they  had  nothing  more  tiian  a  mere  possession,  with  or  without  the 
consent  of  the  lieutenant  governor.  The  Spanish  government  was  under  no  obliga- 
tion to  grant  the  lands  to  them,  but  might  have  granted  them^  at  any  time,  to  Any 
other  person,  without  a  breach  of  faith  or  violation  of  obligation.  There  was  nothing 
in  the  jegulations  or  ordinances  then  in  force  which  recognises  such  permissive  pos- 
session  as  an  inchoate  title  to  anv  portion  of  the  domain. 

The  acts  of  congress  support  this  view  of  the  subject.  Incomplete  grants,  conces- 
sions, warrants,  and  orders  of  survev  are  recognised  as  imperfect  titles,  obligato/y  on 
the  government,  or  at  least  affording  a  claim  on.its  justice;  and  such  titles  are 
dire<Sed  to  be  confirmed.  But  claims  upon  possession  by  permission  of  the  Spanish 
officer,  are  not  treated  as  titles  complete  or  incomplete,  fo  be  confiisned,  but  as 
affi>rding  an  orrasion  for  extending  tlie  acts  of  government  by  a  grant.  See  the 
acts  2d  March,  1605;  21st  AprU,  1806;  and  3d  March,  1807.  Sect.  1  and  2,  Laws 
U.  S.,  Story's  edition,  vol.  2,  p.  966, 1018, 1050. 

The  interest  of  Gamache  and  Kiersereau  was  scarcely  of  the  dignity^  of  a  tenancy 
at  will  of  the  common  law.  They  were  both  subject  to  be  turned  out  of  the  posses- 
sion at  the  pleasure  of  tlie  lieutenant  governor;  or  they  might  determine  thoir  interest 
hy  quitting  the  premises.  The  continuance  of  the  possession,  and  kdcpin^4he  fence 
in  repair  were,fh)m  the  very  nature  of  the  thing,  conditions  implied,  and  either  might 
determine  hie  interest  by  non-nser  or  neglect.  If,  therefore,  the  widow  of  Chancel- 
lier succeeded  to  the  estate  of  Gamache  or  Kiersereau,  or  any  part  of  it,  uhe  lost  all 
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inlerait,  or  datermin^d  W  ••tate,  the  moau/Ai  ihe  abuidoDtd  htr  powtijpn;  and 
tbe  naxt  powewBr,  by  permianon:  and  perfonning  the  ihiiidiad  cosditioiiay  had  at  ' 
,fr6at  an.  eatata  and  ibterattin  the  land  aa  either  Gmmache,  kieraaraaa,  ChatkotSISm, 
or  hia  widow,  ever  had/ 

Aecordinff  to  the  kw  in  force  prior  to  1816,  OTen  eatataa  In  fee,  h^d  hj  a  perfaot 
title,  might  he  loat  by  abandonment.  If  a  inau  be  diaaatia^ed  with  hia  immoveaUa 
eatatet  and  abandona  it,  immediately -he  departa  fit^  it  oorporeally,  with  an  inten- 
tion that  it  ahall  no  longer  be  hia.  it  will  become  the  property  oChim  who  fir^  entara 
thereon.  Part.  3d.  tit.  28,  Law  50;  M. ^  C.  vol.  1,  p.  366.  That  Mra.  Chanoellier 
departed  from  the  ptemiaea  corporeally,  ia  beyond  .diapute.  That  ahe.did  ao  with  the 
intention  not  to  reclaim  it,  aeema  clear  (rom  the  following  facta :  1^ 'I)er  reJMvral 
to  another  Tillage,  indicating  an  intention  no  lopffer  to  hold  and  enliiyate  « lot  on 
the  common  field  of  St.  Lonia.  2d.  The  open  and  notbriooa  poaaeaaion  of  St.  Cyr. 
3d.  Her  never  having  made  any  claim  before  ^e  commiaaionerB  Bitting  at  St.  Looia 
and  St.  Charlea,  under  laii^a  protecting  her  claim ;  barred,  if  not  made  before  them. 
4th.  Uaving  aet  up  no  claim  until  urged  to  it  by  gthera.  And  5th.  The  price  at 
which  ihe  aold,  when  ur^^d  to  it,  being  a  large  portion  of  tbb  city  ^f  St.  Lopua. 

The  fourth  propoaition  la,  that  the  confirmationa  to'Choteaa,  on  the  33d  Inlr,  1810, 
TOkted  in  him  a  legal  title,  which  haa  not  been,  and  conld  not  be  dlvemad,  hj 
any  it'^t  of  oongreaa  oaaaed  aubaequently,  nor.by  the  deoiaion  of  the  reedrdar/i^iBg 
under  ii 

On  thia  .pointy  it  is  aubmitted : 

lat  That  independent  ^f  the  acta  of  congi;^,'the  plaintifFhaa  no.ti^  upon  whieb 
an  action  pf  ejectment  can  be  maintained. 

The  atatutea  in  force  at  the  time  thia'action  waa  brought^  atithoriie^the  action  of 
a|Bctment  where  the  plaintiff  claitna  againat  peraona  not  hayiikg  a  better  titte,l^  vir^ 
tue  ofr  lat.  A  pnrchaae  from  th^  United  Staiea.  3d.  A  pre-emption  right.  3d.  New 
Madrid  location. .  4th.  Confirmation  by,  of  according  to  the  lawa  of  the  United 
StatbJi.  5th.  A  French  or  Spaniah  grant,  warrant  or  order  of  aurvev^  duly  aur- 
▼(Byed,  &c. 

There  ia  na  pretence  that  ^  plaintiff  clainiahy  virtae  of  either  of  the  fqps  firat 
elaaaea;  and  it  requirea  no  argument  to  ahow  that  the  aurrey  mad^  by  Dnralde, 
though  regiateredi  waa  neither  a  grant,  warrant,  or  order  of  auirey.  T!o  mMintmfn 
thia  action,  therefore,  it  ia'neceaaary  to  the  plaintiff  to  derive  title  under  aome  act  of 
congreaa.  • 

2d.  The,actof  Sd'Marcn,  1805,  aect  1^  providea  for  the  confirmation  ^/incomplote 
grai^ta,  warranta,  or  ordera  of  aurvej.  Sect.  8,  providea  for^granta  to  oeoupantai 
with  permiaaion  of  the  proper  Spaniah  officer.  Sect  4,  reqmred  the  elaimanta  to 
file  a  notice  of  claim,  with  their  evidencea  of  title,  before  the  lat  March,  1806. .  See 
Story >  Lawa  U.  S.,  vol.  2,  p.  966.  The  time  for  filing  noticea  of  claim  tod  en- 
dence  of  titlea,  waa  extended,  by  the  3d  sect  of  the  aet  of  3d  March,  1807,  to  lat 
Jnlv,  1806.    8tory*8  Lawa  U.  S.  vol  3.  p.  1059. 

By  the  3d  aect.  of  the  laat  mentioned  act,  the  aommiaaionerB  were  veated  with 
full  powera  to  decide,  according  to  t^e  lawa,  uaaffea,  and  cuatona  ff  the  French  and  * 
Spaniah  govemmenta,  upon  alTclaima,  dkc.;  *' which  deciaion  of  the  eommiaaionera, 
wnen  in  favour  of  the  claimant,  ahall  be  final  agaiiiat  the  United  Statea:**  and  tha 
4th  aect  declarea,  *^  that  the  riffhta  of  all  peraona  neglectihg  to  ile  their  okima  within 
the  time  limited;  5th  July,  1808,  ahall,  ao  far  aa  they  are  derived  from,  or  fbundeil 
on,  anv  act  of  congreaa,  ever  lUVpr  be  barred  and  become  void,  and  the  evidanoea  of 
their  ciaima  never  afler  admitted  aa  evidence  in  any  court  whatever.'* 

Auguate  Choteau  filed  a  notice  of  hia  claim,'  the  ineane  coilveyanoea  and  other 
written  evidence  of  hia  title  in  due  time.  When  the  evidence  waa  taken,  hi  1800| 
and  when  the  confirmation  was  made,  in  1810,  there  waa  no  other  claimant  for  tha 
land;  and,  according  to  the  act,  there  could  be  no  other,  all  other  peraona  being 
.  then  excluded.  The  commieaionera,  therefore,  were  not  called  upon  to  decide  be- 
tween conflicting  ciaima  to  the  aame  land.  The  only  partiea  whd,  according  to  the 
law,  could  have  any  claim,  namely,  the  United  Statea  and  Auguate  Choteau,  ware 
before  thtoi ;  and  between  them,  at  leaat,  the  commiaaionera  were  anthoriied  to  make 
A  final  deciaion. 

But,  it  u  aubmitted,  that  the  commifaibneTa  were  authorised,.  «nd  neoeeaarily 
compelled  to  decide  on  the  derivative  title  of  elaimanta.  If  the  cdnfinnation  were 
to  be  merely  of  the  conceiaion  or  original  title,  there  bould  have  been  no  object  in 
requiring  meane  conveyaneea  ^o  be  filed  for  their  examination.  In  order,  to  .decdJidQ 
on  the  title  of  the  peraon  claiming,  theee  documenfei  were  neoeaaarv,  and  fbr  no 
other  purpoee.    Beaidea,  the  commiaaionen  were  to  decide  on  the  claim  to  luda. 
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ir^«ra  tbft  elaim  wa#  nuide  Bj  aar  pmoov  or  th*  ]egal  wpnmtMAYm  of -ui j  peiton, 
wfo,  on  tho  99^  December^  1803,  wMro  inhal^tatota,  4ie. 

To  MdortaiA  who  ii.ar  lejppal  ro|]»nfeiiUtite,  in  the  wnie  of  this  Act,  tho  titlo  mqfrt 
beezamined,  and  the  oonnrmoftton  or  decision 'ia  to-  be  in  ^onr  of  the  dlaimant^ 
not  01*  the  <viffinal  grantee  or  occnpant;  feeeeiiarily  hivolTing  an  inqoiry  into  the 
defiratiye  titte.'  At  the  date  of  the  confirmation^  to  CHoteau,  there  waa  not,  ^d 
oonld  not  be  any ^ntkec  valid  chum  againet  the  United  Statee  fbr  the  same  land.^  And 
the  decision  of  the  eoqunissioners  being  final  against  tho  United  States  at  the  time 
it.  waf  made,  is  finalr  against  the  whqle  world. 

It  has  been  oontended  bjr  the  plaintiff;  that  the  confirmation  to  Chotean,  though 
it  Tested  in  hiin  a  title  .Talili  against  the  United  8tal»s,  and  at  the  time  good  against 
ChancelUer's  representatives,  still  it  was  competent  for  congress  afterwards  to  yest 
in  ChanceDier^s  represenUttyes  a  better  title;  that  is  to  say,  the  United  States, 
haying  reUnqmshed  all  olaim  in  fiiyonr  of  Choteau,  have  still  a  better  title,  which 
bein|^  relinqoished  to  another,  will  preyaH.    In  other  words,  Chotean  could  maintain 

Jam  dtle  agunst  any  action  by  the  United  States,  or  Chancellier*s  representttives,  in 
1610 ;  bntj  in  1812,  the  United  States^  Without  toqoiring  a  new  nrht,  may  confer 
nppn  anotner^  by  gtant  or  confirmation,  a  better  title  than  they  oonierred  aponi!dio- 
tean,  when  they  relinquished  to  him  al>  their  title*  This  doctrine  is  belieyed  to  be 
unieliable. 

The  decision  of  the  commiiidoners  in  ftiyour  of  the  daiiiuint,  is  declared  to  be  final 
against  the  United. States,  any  act  of  congress  to  the  contrary  notwithstanding. .  The 
commlssionevB  are -the  representatives  ofthe  United  States,  and  ^  grant  or  oonfinna- 
tion  by  them,  ia  the  act  of  the  United  Stitles.  Preyious  to'  the  act  of  the  3d  March, 
1807,  the  commissioners  had.not^wer,  to  make  a  final  decieion ;  but  their  decisions 
wtfi  to  be  laid  befofo  congress  ior  final  determination.  Now  no  one  can  jiuppose 
that  an  aet  Of  congress  confirming  a. decision  in  faypur  of  a  claimant^  could,  by  a 
pubse^pient  act  of  congvess,  be  im^red  or  annulled.  By  the  act  of  3d  March,  1807, 
the.  decision  of  the  ofldounissioners  has  the  san^e  eflbct  as  an  act  of  congress  would 

'  haye  had,  upon' claims  decided  upon  under  the  act  of  1805. 

Thii  yiew  of  the  acts  of  congress,  is  oopfirmed  by  the  proyisibns  of  the  fifth  sec- 
tion of  the  aet  of  1^07.  Patent  certificates  are  to  do  issued  in  fayonr  of  claimants 
whose  cUiais  are  confirmed,  upon  which  '*  a  patent  is  to  issue,  as  proyided  by  law 
for  the  issuing  patent^  for.  public  lands.'*  Contemolating  the  title  or  the  claimant  bs 
perfect  uhder  the  confirmation,  and  proyidiug  fiur  we' performance  of  the  ministerial 
acts  n^ssaiy  to  furniA  hinr  with  the  higheft  eyidence  of  -title.  And  congreto  can 
no  more  iidpair  the  e^foctof  the  confirmation,  or  gnuit  by  the  comniissioners,  than 
it  can  anL     a  patent  issued  according  to  la^w,  upon  the  sale  of  any  of  the  public 


It  will' be  found,  howeyer,  that  the  United  States  haye  not  attempted  what  it  i& 
pretended  they  haye  done.  The  first  aet  after  tbat  pf  1807,  b  thie  act  of  13th  June, 
1813,  which,  by  its  tsrms,  confirma  common  field  lots,  with  a  proyiso,  that  «  such, 
confirmation  ahall  ^ot  a^t'  the  rights  of  persons  claiming  the  same  lands,  whoee 
claims  had  tl^en  been  confimed  by  the  board  of  commissioners. "  Cleafly  showing, 
that-  the  interoretcUon  of  the  preyioua  acts  contiinded'  for  by  the  defendant,  is  m 
confisrmity  with  the  intention  of  congress.  By  the  yery  terms  of  this  aet  of  1812,  the 
confirmation  by  it  is  not  to  afibet  the  preyious  confirmation  of  the  same  land  to  Cho- 
teau;  but  the  recorder  of  land  titles,  proceeding  under  this  act  of  1812,  confirmed 
th^  claims  of  the  representatiyee  or  Cramache*  and  Kiersereau,  and  his  report  was 
•  oonfirmed.by  the  act  of  29th  April,  1816.  .If  Madame  Laroque,' (widow  Chanoellier.) 
was  the  representatiye  of  Joseph  Oamache  and  Hene  Kiersereau,  the  question  is 
presented,  whether  a  confirmation  by  the  recorder^  under  the  act  of  1812,  is  of  greater 
force  in  fayoor  of  the  plaintiff*,  than  a  confirmation  by  that  act  itself;  if  not,  then  it 
follows  that  the  confirmation  to  Choteau,  is  not  affected  by  it. 

There  had  been  no  act  done  by  the  goyernment  of  Spain,  impoeing  iipon  it  any 
obligation  to  make  &  grant  or  com)>lete  title  to  Gamache  or  Kiersereau,  or  to  any  one 
claimhig  under  them;  nothing  to  prevent  a  sale  or  donation  to  any  other  persoi4. 
There  never  was  a  claim  upon  the  justice  of  this  goyernment ;  and,  until  the  passage 
of  the  acts  of  1806,  6,  7,  hone  upon  its  bounty*  Conpess  was  competent,  when  of- 
%Bring  the  grant,  to  impose  the  terms,  and  limit  the  time  of  application.  Chancel- 
lier't  representatiyes  haying  failed  to  comply,  the  Un^ed  States  were  free  to  giye  or 
sell  the  land  to  another;  tney  did  gi:ant  it  to  Choteau,  under  the  second  section  of 
the  aet  of  1807.  And  though  they  were  at  liberty  to  make  a  donatiCjU  afteiwards  to 
Cbaneellier's  repreeentatiyes,  they  could  neither  sell  nor  give  what  had  become  the 
private  property  of  Choteau,  by  their  own  grant 


Digitized  by 


Google 


788  APPENDIX. 

GonjmM  hid  pasMd  laws,  allowing  pro-empiiona  to  aetUen  on  ]>iiblie  landa^  and 
preacxibed  the  time  within  which  the  pnnlege  shall  be  exerciaed ;  if  the  tenia  are. 
not  complied  with,  the  landa  are  aold  or  dispoaed  of.  No  one  has  ever  contended, 
that  if  a  person,  entitled  to  a  pre-emption,  neglect  to  proye  it  within  the  time»  and 
Uie  United  States  grant  the  land  to  another,  upon  a  sale  or  donation,  that  congress 
can  afterwards  extend  the  time  for  proving  the  pre-emption,  and  make  a  grant  to  the 
claimant,  which  will  prevail  a^nst  the  prior  grant;  yet  the  case  here  pnt,  and  that 
at  bar,  a.  e  entirely  analogous  in  principle. 

The. government  being  the  legal  owner  of  the  ]ands>  proposed  to  vest  the  tiUes  in 
such  persons  as  should,-  within  a  limi.ted  time,  show  a  claim  upon  its  justice  or 
bounty,  in  tbe  manner  and  on  the  terms  pointed  out  by  l«ws  made  for  their  benefit. 
The  commissioners  were  tne  agents,  (wjth  acts  of  conffress  as  their  authofit^,)  to 
ascertain  for  the  United  States,  who  bad  such  claim,  and  to  make  them  a  title  mwler 
the  name  of  a  confirmation,  or  grant.  There  is  nothing  to  distinguish  the  commission- 
ers, in  this  respect,  from  registers  and  receivers,  or  any  other  agents  of  the  govern- 
ment, who  are  authorized  to  give  rights  upon  estate  of  facts  to  be  previously  aecer- 
t^ned  h^  them.  The  act  of  the  commissioners  is  binding  on  the  United  States,  not 
because  it  is  the  judgment  of  a  court  on  a  matter  liti^ted  between  them  and  an  ad- 
verse party,  but  because  their  act  is  the  act  of  the  United  States.  And  because  that 
act  is  a  grant  under  the  name  of  a  confirmation,  made  by  the  authorized  agents  of 
the  United  States,  it  must  prevail  against  a  subsequent  ^prant,  under  .the  same  name, 
made  by  another  agent  of  the  United  States.  The  ments  of  th^  claimants,  as  their 
claims  stood  before  the  grant,  cannot  be  taken  into  consideration  in  this  action.  2 
Bav*s  Rep.  426-454. 

At  the  date  of  the  coniirmatiou  to  Choteau,  the  widow  Chancellier  had  no  claim 
to  the  bounty  of  the  government  offered  by  the  second  sections  of  the  acts  of  1805, 
and  1807,  having  lost  all  pretence  of  whatever  claim  she  previously  had,  by  aban- 
donment, by  the  uninterrupted  possession  adverse  to  her,  and  by  the  positive  limita- 
tion of  the  act  of  1807.  The  confirmation^  or  grant,  enured  to  the  defendant,  vest- 
ing in  him  a  legal  title,  valid  agiLinst  the  United  States,  and  'all  persons  claiming 
under  them  by  title  subsequent;  with  not,  even  an  outstanding  equity  in  favour  m 
Madame  Chancellier,  or  those  claiming  under  her.  The  tiUe  thus  vested  has  not 
been,  and  could  not  be  impaired  by  any  subsequent  act  of  the  United  States,  or  their 
agent*  ,  ';  . 

The  act  of  the  13th  Junl^,  1812,  which  oonfirms  the  rights,  titie,  and  claims^  to 
c6mmon  field  lots,  proprio  vigore,  makes  an  exp^ss  exception  in  favour  of  previous 
confirmations  bv  the  commissioners ;  and  excludes  the  two  lots  in  question  from  its 
operation^  as  effectually  as  if  they  had  been  excepted  by  particular,  instead  of  a  ge- 
neral  description.  The  recorder  of  land  titles  had  no  power  to  make  any  decision  in 
relation  to  village  lots,  or  common  field  lots;  because,  where  there  was  not  a  pre- 
vious grant,  or  confirmation  by  the  commissioners,  the  act  confirmed  the  claim  by 
its  terms.  The  United  States  having,  tiien,  by  act  of  congress,  made  a  grant,- tJieir 
affent  had  no  authority  over  the  subject.  Nor  had  he. a  power  to  act  in  cases  ex- 
cluded bjjT  the  prdviso;  his  authority  is  confined  to  those  claims  on  which  the  board 
of  commissioners  bad  not  decided;  he  had  no  jurisdiction,  therefore,  of  the  claims 
to  the  two  lots  in  question,  and  his  confirmation  is  a  mere  nuUitv.  Story's  Laws  U. 
S.  vol.  2,  ]257, 1306.  The  act  of  the  27th  of  January,  1831,  has  no  other  operation 
on  the  common  field  lots,  than  to  relinquish  all  claim  wLich  the  United  States  then  . 
had ;  it  certainly  does  not  annul  any  prior  grant  or  confirmation. 

Although  Mr.  Lucas  was  one  of  the  commissioners,  and  purchased  the  land  from 
Choteau,  while  the  claim  was  pending  before  the  board,  ne  took  no  part  in  the 
confirmation.  This,  therefore,  does  not  present  the  ease  of  a  commissioner,  (judge,) 
deciding  on  his  own  cause ;  and  the  autnorities  cited  by  the  counsel' for  the  plain- 
tiff, though  unquestionably  the  law  of  every  civilized  nation,  are  inapplicable.  The 
question  presented  by  the  record  is,  whether,  bein^  a  coramistioner^  judge  Lucas 
was  forbidden  to  purcnase  any  unconfirmed  claim  within  the  territory  of  Louisiana; 
for  if  he  was  not,  then  he  was  entiUed  to  the  benefit  of  the  acts  odT  congress,  and 
could  take  by  grant  or  confirmation,  he  taking  no  part  in  th^  decision.  In  Febrero, 
vol.  1,  p.  395,  and  Partida  5,  tit.  5,  Law  5,  it  is  said,  that  presidents  of  provinces,  and 
ordinaiy  judges,  cannot  buy  any  tiling  within  the  limits  of  their  jurisdiction ;  but 
such  purchase  is  not  among  the  caus'cs  which  render  a  judgment  void.  Part.  3,  tit. 
23,  Laws  12, 13, 14, 15, 16.  The  consequence  would  seem  to  be,  that  the  purchase, 
not  the  judment,  would  be  void,  or  perhaps  only  voidable.  The  commissioners 
were  not  judges,  in  the  sense  attempted  to  be  insisted  on,  to  sustain  this  objection  by 
plaintiff.     Certainly  not  ordinary  judges,  but  a  board  or  tribunal  constituted  by  sta- 
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tttte,for  tfpecial  and  tMoifted  obj9cti,.6rUiiuted  daiMion,  with  dvfinad.  •p^ekl,  ud 
limitad  powvn  and  dutieaj  not  toadjudlcate  between  litijE^nt.psrtiee,  C^t,  ai  agent* 
of  the  United  dtatea,  to  inquii^  into  the  nature  of  olaima  npon  the  joitice  or  bounty 
of  the  govenunent,  when  made  according  to  acta  of  congresa,  withifl^a  lixnitad  time, 
and  to  ^vci.new  righta  in  proper  caaea,  preciaely  aa  the  regiatera  and  reoeivera  kkcer- 
tain  claima  to  pre-emptiona,  and  give  title*  under  acta  of  congreaa.  They. were, 
thereforoi  not  forbidden  to  purchaae  lands  within  the  territory  of  Louisiana;  nor  #ere 
their  decisions  aflected  by  the  general  law  applicable  to  the  judicial,  tribunals  of 
Spain,  the  strict  observance  of  tndchia  commenced  to  all  ordinary  judges. 

The  "  list/'  published  among  **  Gales  &  Seatbn*s  State  Papers/'  and  not  lonnd 
in  the  record -to  which  th^  Court  has  been  referred  bv  the  counsel  for  the  pluntiff, 
furnishes  no  warrant  for  the  imputation  ao  often  made,, that  the  defendant  acted  as 
a  jud^  in  his  own  case.  The  sixth  section  of  the  act  of  3d  'March,  1807,  Story's 
Laws^.  S.,'  vol.  2,  p.  10^1,  required  the  commissioners,  in  casea  of  confirmation;  to 
deliver  to  the  party  a  certificate,  which  certific&te  was  required  to  be  filed  with  the 
recorder;  and  the  docunient  referred  to,  ia  nothing  more  than  a  list  of  the  certifi- 
oatea  so  issued  Imd  filed,  made  out  and  transmitted  oy  the  recorder  of  land  atlos,  to 
the  secretary  of  the  treasury.  And  though  it  purports  to  be  a  list  of  confirmations 
made  by  the  board,  and  the  two  certificates  panted  to  Choteau^are  mentioned  in  the 
list,  it  neither  establishes  a  second  confirmation,  nor  that  the  defendant  wah-  pr^nt. 
acting' in  a  case  in  which  he  was  interested. 

None  of  thd  exceptions  taken  to  the  action,  or  the  reeord  of  t&e  epqMnifeaionera, 
haviB  been  sustained.  Their  .final  deeiaion  on  the  claima  of  Choteau^  ia  of  itself' 
■proof  that  thev  were  filed  within  the  timo  required  .by  law,  at  leaai,  tUM  U  the  con- 
trary ia  proved.  Thtore  was  no'*'  supprepsion  of  truth,"  or  "auggestioo  of  a  fiilse- 
hood,". in  the  presentation  of  the  claim.  That  Cfaoteau  was  the  aaaigntoe  of  Sti  Cyr,' 
and  he  of  Gktnache  and  Kiersereau^  waii  fully  proved ;  though  not  nopeasary  ■in^tnis 
cause.  N6  illegal  evidence  was.apread  on  the  record,  op  ofiEred ;  certified  copies  of 
.  the  deeds  of  Gimache  .and  Kiersereau,  to  St  Cyr,  and  an  extract  from  the  proo^ 
^rbal  or  the  sale  of  the  property  of  St  Cyr,  were  pfeaented,  beo^se  tlie  origirak 
we/e  ,public  archives,  in  custody  of  the  pToper  officer,  who  ootdd  not  then  be  compel- 
led to  deliver  them  out  of  his  custody,  to  be  filed  in  another  ofl^ce.  The  only  wit- 
ness sworn;  is  supported  in  all  the  niaterial  fabts  by  the  testimony  taken  at  tho^tria) ; 
be  is  contradicted  in-  nothing,  exc.ept  as  td  the  duration  of  the  possession  and  culti- 
vation by  Gamache  and  Kiersereau ;  and  whether  the  witnesa  before  .e  commis- 
sioners, or  those  relied  on  by  plaintiff  at  the  trial,  remember  with'  moat  aooiiracyi 
is  somewhat  difficult  now  to  determine. 

The  claim  having  been  originally  made  by  Choteau,  it  waa  not  only  lawlhl,  but 
indispensable  tha;^  in  the  jfabsequent  proceedings  and  finat  decision  he  ahotild  be  a 
party.  The  conveyance  by  Choteau  to  Lucm,  pending  the  prcxseedings,  did  not  au- 
thorise or  re^uird  a  change  of  party.  On  the  contrary,  the  confirmation,  i^  tnade  at' 
all,  could  only,  be  to  the  claimant 

.•If  Choteau  had  practised  a  fraud >n  obtaining  the  confirmation,  the  United  States 
might,  perhaps,  annul  it,  in  a  proper  proceeding  before  a  proper  tribunal';  but  an  ac- 
tion^ or  eioctment  is  not  the  mode,  nor  a  court  of  law  the  Iribnnal  ;'mttch  less  can 
the  validity  of  the  confirmation  be  inquired  into  in  a  suit  between  other  parties^ 
But  the  plaintiff' is  not  in  a  condition  to  impeach  the  confirmation' for  fraud  in  any 
form  of  proceeding,  before  any  tribunal,  since  hA  was  not|  nor  was  any  penon  nn- 
der  whom  he  claims,  a  party ;  and  neither  of  them,  at  the  time  it  waa  macra,  had  any 
interOat  to  be  ^affected  by  it.  The  imputatiofis,  therefore,  in  Which  the  counsel  has 
ao  freely  indulged  against  the  character  and'eonduct  of  the  late  Col.  Choteau,  J[ndgc 
•Lucas  and  the  c^mmiMioners,  are  altogether  gratuitous;  especially  after fthe  opinion 
expresaed  by  this  Court,  at  January  term,  ld&,  oYijthe  aame  facts,  with  reference  to 
like  charges  than  made. 

The  fifth  propoaition  is,  that  the  defendant  in  error  has. acquired  a  complete  title 
by  prescripiion,  to  the  whole  of , the  premises'  in  controversy ,  av^ilable^  to  him  as  a 
fuirdefence,  independent  of -the  other  pointa  takani  by  him. 

The  mode  of  acmiii^ng  property  by  preecription,  and  the  facts  neeeasary  to  be 
established,  will  be  found  in  Partida  3,  tit  29;  Moreau  A,  Carlton'a  Pattidas,  vol  1. 
page  369  to  ^.  The  reason  for  estobriahinj^  the  law  of  prescription,  that'bj  thd 
:_.^! ^ .^.v_  .u^  -i«-.*  _^  *• 1 —  i^  jj^^  j^^.  j^^  applies  with 

orbed  possesaion  m  the^^- 
forty  yeam.  tf 
of  title  recognised  by  the  ifoVemment  of  Spain  and  the  United  Statea. 
Law  IS,  M.db  C.  voL  I,  page  382,doibIar9r,  that "  if  on^  person  receivp  ^another 


acquiaition  of  property  by  the  effect  of  time,  is  given  in  law  1st ;  and  applies  with 
great  force  to  this 'case,  whetre  thefe  has  been  an  undisturbed  possesaion  m  the  ^- 
Fendant,anc}  thoee  under  whom  he.  claims,  for  more  than  forty  yean,  dftde^  »  e^m 
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an  immoveahlci  thing  (red'attato)  in  ffood  IMth,  either  by  ptucliaae  or  ttzehanft^  er 
as  a  donati«^  or  legacy,  or  by  any  btner  jni^.  title,  and  keep  posBendon  of  it  onnnf 
t0n  yeaia,  while  the  owner  was  in  the  connti7,'or  twenty  y/sara  while  he  waa  oikt  of 
it;  inch  person  will  acooire  the  thing.by  preacnpUonj  notwithstanding  he  received 
mm  one  .^bb  V  not  the.troe  owner .^  And  he  will  not  be  obliged  ailerwards  to 
answejt-  therefor  to  any, person  who  ^hould  say  he  coUld  proye  be  was  the  true  pro- 
prietor of  ihethixig;  and  that  he  was  ignorant  thai  he  .had  acquired  it  by  prescrip- 
th>n.  And'this  law  applies  where  the  acquisition  is  in.good  laith,  and  the  acquirer 
retains  peaceable  pomession  of  it,  so  that  it  Js*  not  demandbd  of  him  during  Uie 
whole  time  necessary  to  aoquire  it  by  prescription. 

0o  by  law  19,  pave  383.  Although  the  acquisition  is  on' bad  faith,  yet  if  the  owner 
knew  of  the  alienawui,  end  did  not  demand  tne  thing  within  ten  years  firom  th4  day 
he  knew  of  it,  if  ,he  were  in  the  country,  or  twenty  years  if  he  were  oat  of  it,  then 
the  possessor  acquires  title  by  prescri^^tion,  in  one  ofthe  said  peripds  often  or  twen- 
ty years.  Again,  although  the  acquisition  was  in  "batd. faith,  and  the  owner  knew 
not' of  it,  the  possessor  acquires  a  title,  in  thirty  years.  The  owner  is  out  of  the 
country,  when  he  is  not  in  any  part  of  the  proyince  where  the  i&nd  is;  and  is  in  the 
conntiy  when  in  any  pert  of  the  proyince,  though  he  Were  \ot  in  the  place  where 
the  thing  was.     Ltfw  19,  pam  383;  Law  21,  ^,  page  384. 

Jn  this  ease,  the  Widow  oi  Chancellier  was  in  the  proyince  during  the«.  whole  time 
from  the'  day  of  bet  pnjchase  until  the  commencement  of  the.  suit.  Therefore,  if 
the.defWadaiit'ehowB  an  acquisition  in  good  faith  by  himself,  or  .any  ox^e  under  whom  . 
he  claims,  and  a  poasession  of  ten^years  under  it ^  or  if  Madame  Chancellier  knew 
of  the' abqaisition>  although  not  miade  in  good.fflit|i  and  a  like  possession;  or  n  pbs- 
•esaion  of  thirty  years,  no  matter  how  acquired,  or  whether  known  to  Jtfadame  Chan- 
celuer  o^  not,  he  e^tabliahes  a  good  title  by  prescriptipn. 

A  man  buys  or  acquires  a  thing  in  good  faith,  when  he  believes  that  he  who  gave 
or  sold  to  him  had  «  right  or  poWer  potp  do.  And  he  acts  in  bad  faith,  who  buys  a 
thing  belonging  toanother-periioii,  knowing  that  it  was  not  the  property  of  hini  nom 
wllom  he  dbtained  it,  and  that  he  had  no  power  to  alienate  it  rarudati  tit.  33^  Law 
9;  Btdb  C,  iol  2«  page  1233;  Martin's  Lou.  Rep.  yol.  4,  page  197,  New  Belies; 
yql.  4,  page  224.  Good  faith  is  always  presnmed,  where  the  possessor  l^as  just  title ; 
Aat  is,  a  oonreyance  capable  of  transfening  the  property,  not  defeetiye  in  form,  nor 
disolosing  ftjCts  which  snow  that  the  pe^n  from  whdm  it  is  aoqitired  has  no  title. 
Friqne  t:  Hojikitis,  Martii^'s  Lou.  Rep.,  N.  8.  vol.  4)  page  2f0. 

Poeseision  is  either  natural  or  c|yil-~natural,  when  a  man  holds  a  thing  corpo- 
really (i'.^.  p^disiposseesio)— ^iyii,  where  a' man  goes  out  of  his  house,  Ac.  not  with 
the  intsntiOD  to  abandon  lt';*f6r  though  he  •does  not  possess  the  thing  eorporealiy, 
yet 'he  doeein  hip  .will  and  nndersianding,  which  has  the  same  eftet  as  it  he  pos- 
eeseed  itin  peraon.  Paiftida 3,  tit.  30,  Law'2;  M.A,  C.  yol.l,  394.  When  a  man  has 
oAoe  aoqiiired  poasession,  that  possesbion  is  presume  to  continue,  whether  he  hoTdA 
it  eorpoireally  or  otherwise,  until  he  abandons  it,  with  an  intention  no  longer  to  retain 
it  Paitida  3,  tit.  30,  Law  12;  M.  db  G.  vol.  1,  page  400,  The  poesesfion  of  an  im- 
moteabie  thing  is  not  lost  except  by  abandonment,  expulsion  or  adyerie  entry.  lb. 
Uw  17,  page  402;  PartidaS,  tit.29,law29;'M.  d:  C.yd.  1,  page  390.  Prescription 
once  begun,  continues  to  run  until  interrupted  or  destroyed  by  abandonments  or  loas 
of  possession  by  expulsion,  or  adyerse  entry »  or  by  theicommencement-of  a  suit. 
Partida  8,  ^t.  29,  Law  29;  which  is  the  meaning  of  tha  ^'demaiMl,^'  in  Law  18, 
tame  I^kvtida  id  title. 

A. man  may  h'ld  .th^  time  dnrii^  whi<ih  he  peesessed  a' thing,,  to  the  time  it  was 
held  by  the  person  from  whofn  he  ob/taihed  it,  in  order  to  prescribe.'  Partida  9,  tit. 
29,Lawl6;M.dfcC.^1381: 

It.  is  true,  that  where  good  ikith  ii  required,  it  is  necessary  that  the  possession 
should  be  iii'good  fidth"  during  the  whole  of  the  .time  neoesaary ;  thus  a  possessor  for 
a  thne  shori  of  the  requisite  peHod,  though  himself  in  good  faith,  cannot  add  the 
time  hia  predeoessor  possessed,  if  in  bad  faith,  in  order  to  prescribe ;  but  he  may  puld 
the  time  of  as  many  prior  possessors  in  gobd  faith,  through  whom  he  derives  title, . 
is  may  be  ncicessary  to  make  the  required  number  of  successive  years. 

This,  however,  is  only  applicable  to  the  prescription  .of  ten  or  twentjr  years,  when 
the  owner  is  ignorant  of  the  alienation,  ^or  if  he  knew  of  it,  good  faitii  in  the  pbe- 
sesso^rs  is  not  remiired.  In  such  cases,  therefore,  as  in  the  prescription  of  thirty 
years,  the  time  pr  poesesaion  of  any  number  of  successive  possessors  in  priviW  of 
title,,  may  be  added  together,  if  necessary  to  make  out  the  full  period  of  time, 
whether  any  or  all  of  them  noasessed  in  bad  faith,  or  otiierwise. 
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III  order  to  maintalp  the  pTeicriplioa  mC  up  by  the  defendant*  it  ie  it  1  mitted : 

1.  Whetfier  Bt  <5jt  entered  in  1786,  under  a  verbal  purchaae  ftom  Ibe  widow,  or 
was  put  In  poeeeMion  by  the  eyndio,  or  entered  upon  the  vacant  pooMaeiQii  which 
had  been  abandoned,  hie  jpoeBeBBion  commenced  under  a  jijtot  title,  and  that  pofiee- 
sibn  Aatural  and  civjj,  being  for  mOre  than  ten  yean,  he  acquired  a  vood  titleu. '  Ac- 
icordingiy,  to  the  law  then  m  force,  a  verb^  lale  wu  ▼&lid.  rartida  D,  tit.  &,  Law  6; 
M.  AC.,  2663;  Martin's  Lou.  Rep.  New  Series,  ^o}:Ai  page  657.  The  ant  of  the 
syndic  in  puttiiiff  St.  Cji  into  ^vacant  poeaeefion,  vestea  in  hiln  as  grs^t  4n  estate 
in  the  land  as  Cban9e1her  ever  had.  The  entry,  upon  a  possession  of  lots  abandoned, 
▼est6d  ihe  property  in  ^t.  Cyr.  f^artida  3,  Ut.  28,  Law  50 ;  M.  d^  C,  1366.  In  either 
tase,  dt.  CVr  entered  with  just  titl^. 

2.  The  oeeds  from  Gamache  and  Kiersere^u  were  obtained  in  good  faith.  BU, 
Cyr  had  no  reason  to  believe  that  either  had  not  right  or  power  to  make  the  e^v^- 
9nce>.  Kiersereau  had  never  conveyed  to.  any  one  before ;  and  there  is  n6  evideMe 
th^t  St.  Cyr  ever  heard  of  Marie  Keneuz's  deed,  much  less  that  .Kjprsereaii  wtB  a 
wHress  to  it.  Gamacho  had  never  conveyed  the  sooUi  half  pf  his  lot,  and  'Chancellier 
nt^r  possessed'  the  north  half.  St  Cyr  might,  therefore,  lawfully  purchase  the 
Wliole.  ParUda  5,  tit  5,  Law  50;  M.  dt  0.  2, '696,  6^.  These  dee<)s  were  both 
dated  23i  Octdber,  1793/ and  from  this  date,  at  least,  a  preiK»iDtion  4>f  ten  years  run.. 

3.  There  can  be  no, dispute,  that  Chotean'e' purchase  in  1801,  at  a  judicial  sale, 
made  by  the  highest  officer  in  Upner  Louisiana,  was  made  in  good  fkith,  atad  by  that 
purchase  he  became  possessor:  Partida  3,. tit  90,  LaW  8;  In,  A  C,  139$.  £m  wjp 
lA  the  civil  possession  seven  years,  when  he  sold  to  LncaS|  who  has  been  in  actoal 
poss«ssion  ever  since,  Which  gives  title.    But, 

4.  The  cc/hveyanco  Iron^  Cnotei^u  and. wife  to  Lncas,  in  January,  1^,  w4ui  un- 
doubtedly received  in  good  faith ;  and  his  actual  possession  q£.  mote  than  ten-  yeaM, 
gWes  him  the  legal  title,  if  he  had  it  not  withoui~ 

5.  The  widow  of  Chancellier  cfunot^  have  beeh  ignorant  q^.  the  conveyances  to 
•  fit.  Cyr,  the  public  sale  to  Choteau,  and  the  conveyance  from  him  to  Lucas ;  since 

there  was  an  open,  notorious,  and  for  the  greater  part  of  the  time,  actual -possession 
under,  them.  And  if  she^knew  of  then  .  or  eiiher-  of  them,  she  is  barred  by  ten 
years'  poesefMion;  although  all  of  them  snould  have  been  mlude  knd  received  in  bad 
faith.    Law  19,  page  383,  vol.  1,  M.  &,  C. 

6.  Whether  Mrs.  Chancellier  knew  of  the  conveyances,  or  any  of  them,  or  not} . 
whether  any  or  all.  of  them  were  obtained  in  bad  or  good  faith,  shorand  those  dlaini- 
ing  under  her,  are  bailred  by  a  prescription  of  thirty  years — more  than  that  time 
havin^r  elapsed  between  the  entry  of  St.  Cyr  and  ''the  passagis  of  the  act  of  lilnitia>r 
tion  pf  1818 ;  during  all  wlUch  time  St  Cyr  and  those  claiming  under  him,  were  in 
the  uninterrupted  possession^  aotuaFor  civil,  of  both  lots. 

Ajthough  the  daus^^cited  from  Solazano  de  Jure  Indiaruiki,'^VQl.  91,  page  473; 
if  or  authority,  may  tend  to  *^  demonstrate**  that  jthe  invalidity  of  a  titulus  does, 
ipso  facto,  isause  bad  faith,  br  prevent  prescription,  in  a  case  where  just  title 'and 
good  faith  are  required;  it  does  not  prove  that  Uie  production  of  an  invalid- title 
will  prevent  a'|>rescription  upon  «n  npep)  notorious  and  undisturbed  possession  of 
thirtv  years,  as  it  is  interpreted  by  the  counsel  for  this  plain^fiT.  Such  a  construction 
would  annihilate-  all  the  distflDCtion.  which  the  Spanish  law  established  between  the 
different  periods  of  possession;  and  nullifj^  alf  the  law  qf  :preseription,  except  that 
which  requires  just  title  and  good  faith,  with  a  possession  of  ten  years,  against  %n 
owner  in  the  country,  and  of  twentv  if  he  hp  absent 

A  more  correct  interpretation  will  remove  all  difficulty.  In  practice,  aoeormng  to 
the  Spanish  system  x>f  jurisprudence,  prescription  is  always  speeiall/  pleaded,  as.it 
ib  *n  Lbufsiana;  the  clause  in  question  may^  therefore,  hi$  reao  ^us:  <*  ilthougn  in 
a  prescription,  louffi  teroporis,  (which  does  not  mean  the  longest  time,  or  Uiirtv 
^ears,  as  translated  by  plaintiff  *8  counsel,^  "  it  is  sufficient  merely  to^a!llege  (in  plead- 
ing) a  titulus  and  good,  faith ;  yet,  if  a  titulos  be  produced"  (in  evidence)  "  whiehv 
appibars  unjust,"  (Uiat  is,  **  discloses  facts  which  show  that  th^  person  fh>m  whom  it 
is  acquired  has  no  title ^  it  will  not  aid,  nay,  it  will  cause  bad  faith,*v  or,  as' the  court 
sa^  (in  the  case  of  Frique  v.  Hopkins,  4 'Martin's  Lou.  Report*,  N.  S,  page  894\) 
**  it  cannot  form  the  basis  of  this  prescription^  because  the  partv  acquiring,  wants 
the  animo  dominii,  which  is  indisiiensable  in  cases  of  this  kind.'.  That  anv  tbjbg. 
whatever  its  nature,  may  be  acquired  by  a  prescription  of  thirty -years,  whether  held 
on  good  or  bad  faith,  as  declared  .bv  Law  21,  tit  29,  Partida  3.  Othisr.  authoi^ties 
have  been  cited,  from  which  it  might.be  inferred'  thitt  such  possession,  if  it  appear 
to  be  in  bad  faith,  will  not  prevail  against  the  owner,' if  he,  happen  to  obtain  peSce- 
able  possession  without  fraud;  that  is,  under  such  eircamstanoes.  the  possessor 

Digitized  by  VjUUVIC 


79S  APPENDIX. 

eottU  not  iBioted  m  pUiatiif.  But  all  ooaeur,  tlutt- Ira  may  eyiet  tO  peiMOf  ^Uiiff 
iliAa  th0  oWlier,  md  win  imvia  aTenudiMt  iilm.if  Ira  ^aton  by  fh-pd-.-orfoiea; 
4Bd/^  a  4aAM06,  (the  poMMilon  eontmaiag,)  it  la  anilable  aa  a  bar  to  tha^^lMO- 
▼erf  bj.tha  owaar.  .White's  CoinpilatioB^Tl.  Tbia  ia  all  that  |a  aaoaaaaiy  ta  tUa 
oaaa^  eyaa  apoa  the  auppoattioa  thiat  th4  titalaa,  and«r  whioh  St.  Cyr  poaaaaaad,  ii 
daftotiT6;  whioh  ddea  aot  Appear,  aad  therefora  the  defoadaat  holda  a  tatk  bj  pia- 
ateiptipii»jg<kHl  aoaiaatall  paraooa. 

.  It  ii-  ebjeoted  that  the  defeadaat  ooald  not  ai^pnre  title  by  pi!aeenptioiir  beeaoae^ 
it  if  aa|4|  a  laarHed,  woman  oaanot  loae  property  by  pntacriptfoii  i  fcdt/lat,  the  widaw 
Cliaaoellier  waa  not  a  married  woman  Vnen  tlra;^Tecae  poaaeaaioh  domnyeaeed; 
ahe  w^  not  married  for  two  yeara,  according  to  her  own  aeoodnt,  and  aix  yean  ao^ 
adHinf  to  the  teatimonjr  of  others,  after  St'<<yr  .had  poi^aeanon.  She.  waa  a^ain  a 
widbW)  doriag  the  eontinaanoe  of  that  pdesesaion;  and  a  presctiptioh  once  com- 
menced, ianot  inteijapted'by  oovertnre.  Part.  3,  tit.  29,.lAw  d9,'3p.  9d.  A  mar- 
ried "woman  waa  n<^,  according  to  the  law  then  in  force,  nnder  any  of  the,  disabiliF 
tiesJmpoeed  by  the  common  law^.nor  was  ahe  protected'  firoin  the  conaeqneneep  of 
poaaeasion  adterae  to  her;  any  or  her  property,  except  doanry,  might  be  loa^  by  nra^ 
aeription;  and,  In  seme  eases,  e.Ten  dowry  waS  not  protected.  Fart.3,iit'90^  Law 
8,  M.  &  C.  1,  page  374.  The  reason  why  dowrjr  ia,  in  any  case,  protocted,.is,  ba- 
oapae  it  is  onder  the  control  of  the  husband;  noi  so  pairlphemal_pn>perty,  (aa  is  all 
not  ezprsaily  given  in  dowry.)  Part  4,  tit.  11,  Law  1,  ft,  7«.17,^M,  ^  O.  vol.  1, 
pMS  507-8-0,114,,  68M,  Martin's  LoiL  Reporto,  toI.  3,  nage  453.. 
'  The  idea  that  the  change  in  the.  form  of  judicial  pcoc{Bedings,  which  followed  the 
ceaaion  of  the  country  to  the  United  dtotes,  interrupted' the  prescription,  is  ftncilU, 
e4rtaialy,.bui  not  very  satisfactory.  It  may  be,  thai  the  Widow  Chancellier  was  not 
ftmiliar  with  the  **  naw  courte  and  new  machineir;'.-  but  it  does  not  appear  that  St. 
Cyr,  who  could  neither  read  or  write,  or  even  Mr  Choteiu,  'possessed  any.  adyaii* 
tage  ite  this -particular.  Tiial  there  hsd  been  a  possession  adVerse  to  her,  for  fifteen 
teetai  liefbre  the  oftiange  of  gov«mmenti  is  a  fact  within  her  luioWledge;  That 'there 
had,  iathe  mejlntime,  Ite^n  a  public  judicial  sale  of  the  lots,  as  the  properly  of 
a  person  who  liad  ^p^ssessod  them  for  thirteeh  consecutive  yeara  next  before'^  ie 
piftDved.  ThiaasLle  waa  oendncted  in  the  forms  and  in  thd  lalifguage  fitmiUar  to  lier  > 
ahe  cannot  have  heep  ignorant  of  this  p^oceedinff,  aait  waS^  anown'to  the  inhabit- 
anto  of  the  proTiliee,  generally ;  and  waa  of  recera  amon^'^e  public  archives;  Her 
pretended  ignorance  of  the  modes  of  proceeding,  after  t£e  change'  of  government, 
mrma  no  exease  for  failing  to  assert  her  claim,  iiuie  hl»d  one ;  especially  aa'the  laws 
of  propeli^,  and  among  them/  that  6f  praaSription,.  remained  undianged.  By  the 
Spanian  li^#,  as'  weU  as  hy  the  commoir  laWf  "  ignorance  of  the  law  ezcnaeth  no 
person.*'  If  the  titlaof  Chateau,  by  preaeriptioa,  waa  not  perfect  before  the  change 
of  goveHunent/the  sresoription  had  stre'ast  commenced;  andao  long  aa  tl|e  poaaes- 
aion,  civil  or  natural,  coAtmued,  without  ahaadonfnent  by  the  possessor,  or  his  ex- 
palsion  by  aaothir,  it  conld  be  interrupted  only  by' the  commencement  of  a  suit  by 
tb/t  owner* 

Another  ebjeotion  to  the  prescription  set  dp  bjr  the  defendant^  is  sappoeed  to  ekist 
in  the  act. or  congress,  conmumly  caHed  the  military  expulsion  law;  whi6h,  aa  ia 
known  to  the  Court,  waa  ep^ted  for  a  sp^^ial  object..  It  was  designed  to  enable  the 
Prendent  to  settle,  in  a  summary  way,  his  controversy  with  Mr.  I^ivlngston  about  the 
fight  to  the  battare,  in  front  of  Ne^.Orleane;  to- accomplish  by  force  of  arms,  what 
Oould  not  be  effected  by  f<^rce  of  argument.  The  act  was  unavailing  in  tfaatoase ; 
the  power  conferred- was  never  attempted  to  be  exerted  in  any  other;  and  it  has  re- 
niained  a  dead  letter  on  the  Stetu<fe,  book.  li  aeems  now,  uat  Madame  Chancel- 
lier pofuld  not  und  ,^atand.  the  Ameripaa  laws  enacted  for  the  benefit  t^  claimante; 
but  was  alarmed  into  total  inaction,  by  thip  very  hafmless  military  expulsion  aet,. 
which  autfaoriaed  the  Preaident  to  employ  mil|tuy  force,  to  remove  from  landk  be- 
longing to  the  United  Statea,  anv  person  who  should  attempt  a  settlement  thereon. 
If  Sie  two  V'ponta.  in  question  belonged- to  Madame  Chancellier.  or  to  any  other  per- 
eon,  (and  dertainly  the  inchoate  title,  which  is  property .  waa  in  her  or  Mr.  Chotean,) 
there, ia  nothing  in  the  act' to  forbid  her  fVom  taking 'ooeaession',  or  commencing 
anit{  nothing'  to  preyei|t  lier'fiom  presenting  her  claim  tor  confirmation.  No  bo^ia 
4lde  claimant  ^utd  be,  or  was  intended  to  be  prevented  from  exerciaina  any  act  of 
ownerskip :  or  forbidden  to  ocenpjr  his  proMrty,  or  even  to  trespass  on  UaX  of  other 
persons.  The  possession  continuing  in  Ohoteaa  and  '.in  Lucas  after  him,  there  was 
no  tnterrtrptioor  of  the  preacription. 

The  plaintiff,  and  tmae  uajler  whom  he  daibia,  alept  upon  their  olaiiq  qiore  Ihai 
Ibrty  yeaM,  without  any  attempt  to  diaturb-an  adverse  possession,  open  ^d  abto' 
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liow,  in  an  J  cf  the  -modet  known  to  the.  law,  by  which  a  prMoription*  eommenoed 
oobld  be  interrupted.  There  ii  no  evidence  that  Madame  ChancelliO  doring  that 
period,  ever  tuppoeed  er  even  dreamed  that  she  had  a  valid  olaim  to  the  lots.  It  it 
troe,  that,  in  18rS,  accor<Un|^  to  her  aw^aring,  Wh^n  aome  person  tdgfested  to  her 
that  ponibljT  the  had.k  claim,  ahe^attonipted  to  extort  money  from  If  r.  Qhotean, 
and,  failing  in  that,  ann^  into  inactivity  and  rilence.  She  was  not  again  arouied/ 
until  Macoh,  1887,  when  aha  and  her  hatband  were  prevailed  tlp6n,  for  a  contidera- 
tion  merelv  nominal,  to  make  a  ^nit  elaim  deed  to  George  F.  Strother,  who,  for  a 
like  contidferation,  in  Jaly  following^  ezecnted  a  like  deed  to,  the  plaintiff.  And 
titer  that,  the  first  Attempt  to  recover  the  property  by  suit  was  made  In  the  mean- 
time, the  defendant,  and  those  under  whom  he  claims,  had  continued  in  the  onin- 
terrupted  possession,  doing  all  things  required  by  law  to  perfect  his  title;  in 
ffood  faith <  believing  themselves  the  Owneis.  ' Certainly ,  if  a.  case  was  needed  to 
niastrlte  the  wisdom  of.  the  Spaniah  If w  or  prescription|  it  is  now  Cbmisbed  on  the 
facts  presented  by  this  record. 

It  ii  not  deemed  necessary  to  point  out  in  detail,  all  the  objections  to  the  numer- 
oui  instructions  prayed  for  by  the  plaintiff,  and  refused  by  the  court.  All,  er  naarly 
all  of  them,  demand  of  the  court  to  decide  questions  of  fact,  exclusively  within  the 
province  0(  the  jury  y  and,  for  that  reason,  were  properly  rejeeted.  The  points  of 
law  presented  by  instructions  given  or  refused,  have  been  sufficiently  considered. 
If -any  error  was  committed  by  the  district  court,  it  was  in  ruling  points  of  law,  and 
instrnetiA|  the  yi^  too  strongly  in  favour. of  the  plaintiff;  .^ -which  he  cannot 
complain. 
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PRINCIPAL  MATTERS. 


ACTIOK 

A  Ml*  ftr  k'^pM-esMiig  debt,  doM  bM  diieiittga  tba  atigiml  omm  at  tMm; 
mlMiUii  HpMdtlMttteiwU  ■iMUbetklEwiiapt.yaMat  IMtMiaMw 
Bant  V.  DmUU  «( «l.    82. 

APPEAL. 

Nature  and  extant  of  the  po wen  of  ftnappelUtaooart.    &p0itu  ytMfrf.  '40S. 

APPEARANCE. 

1.  Ill  the  eaae  of  the  Stateof  Rhode  leland  T.  The  Commoowealth  of  M^ia- 
Ohnaettsy  the  Court  aaid,,  <<  It  has  been  oontended  tl^t  thk  Gout  oaimot 
proceed  in  thia  oanie  without  aome  proceia  and  rule  of  deeiaioii  preaoribed, 
^propriate  te  the  oaae,  hut  noctueatton  on  prooeea  can  ariee  on  theaa 
pleadings :  •  none  ia  now  neoMary ,  aa  the  -defendant  haa  appeared  and 
pleadj  which  plea  in  iteelf  ihakee  the  &at  point  in  the  cauee,  without  piy 
additional  proceeding;  that  m,  whether  the  plea  ahall  be  allowed,  if  euffi. 
cient  in  law,  to  bar  the  complaint,  or  be  oTeriruled*,.aa  not  being  a  bar  ii| 
law,  though  true  in  fiict."    The  State  qf  Rhode  JeUmd  y.  The  ,CammfmweMk 

S.  Jurisdiction. 

3.  The  state  of  Massachusetts,  after  having,  appeared  to  process  issued  against 
her,  at  the  suit  of  the  sUte  of  Rhode  Island,  on  a  bUl  filed  for  the  aettle- 
^ment  of  boundary,  and  after  having  (tied  an  answer  and  plea  to  the  bill,  and 
haviiig  failed  in  a  motion  to  diamias  the  bill  for  want  of  juriidiction;  was, 
on  motion  of  her  counsel,  allowed  to  withdraw  her  appearance.'  The  (km^ 
momoealth  afMasMoehmUs  ads.  The  SUUe  rfBkode  ieUmd.  757. 
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ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 

Tin  debtor  may  praAr  om  enditot^  |nj  hint  firily,  and  ailwuat  hi*  Whole  pm. 
petty ;  leevinf  iiptt3ii(  for  othen  equally  maritorioa*.  Omrlf  tlaLr.  WUU. 
178. 

BAIL. 

Where  bail  hui  been  fixed  before  the  diedhaige  of  the  princiiwl  under  the  in- 
edlrent  Uwe,>fiieh  a  diaoharge  will  have  no  efieot  on. the  liability  of  the 
bail.  If  the  diaeharge  had  been  before  the  bail  waa  fixed,  it  might  hare 
been  a  qneition  whether  the  bail  had  be^n  diioharged  nnder  the  i«le  hid 
^own  bj  the  ,8npreme  Conrt  in  tl^e  caee  of  ^eeie  ▼..  Haoghton,  9  Peters, 
.389.    I^M  ▼.  Jncshlnekisf  ^  C».    239. 

jaUa  OF  REVIVOR. 

A  bill  of/ revivor  ia  not  the  commeneement  of  a  new  anit,  bnt  ia^the  mei*  eoii« 
tinnance  of  tfie  old  mit  It  ia  upon  ghnind  aemewhat  analogena  that  the 
oirotiit  conrta  are  held  to  have  jnriadietion  in  eaaea  of  eroea  biUa  and  in- 
junction  billap.  tonchiiiig  anitaiuid  jndgmenta  already  in  those  ooorts. 
Clarks  ▼.  M^thnoBom  tt  «{.    164. 

BILL  OF  SALE. 

1.  Under  the  laws  of  I^niaifna,  and  the  deoiaions  of  the  eonrts  of  that  stite,  a 
mark  finr  the  naiQOi  to  an  inptmment,  by  a.  person  who  it  unable  tp.  /rite 
Vk  nfime,  ia  of  the  same  efl^t  as  aaignat^re  Of  the  name.  NlSsdUris  omd 
Wy'tr.Frm^UintmdW^M,    151. 

9.  A  bill  of  aale  of  aUves  and  Aimitnra,  reciting  that  the  fi|ll  eottaideration  for 
the  proper^  transferred  had  been  reeeiycd^  and  whieh  does  nqt  contain 
any  siipnlations  or  obligations  of  the  party  to  whom  it  is  giVen,  is  not  a 
eynalagmatic  contract,  nnder  the  laws  of  Louisiana ;  and  the  laV  does  not 
require  that  such  a  biU  of  sale  shall  have  been  made  in  as  many  c^iginals  as 
there  were  parties  having  a  direct  interest  in  it,  or  that  it  shoi^d  have  been 
signad  by  the  vendee.    Ibid> 

BILLS  OF  EXCHANGE. AND  PROMISSORY  NOTES. 

1.  A  bill  of  exohanfe  accepted,  and  endorsed  by  xittsens  of  Kentucky,  and 

there  negotiated,  payable  at  New  Orleans,  was  not,  by  force  of  the  stacnte 
ef  Kentucky  of  ]t96,  subjtet  to  the  payment  of  ten  per  cent,  damages. 
TUJBtmktiftJU  United  States  y.  Darnels,    32 

2.  A. bill  of  exchange  drawn  in.  one  state  of  the  United  States,  on  a  person  in 

another  state,  and  payable  there,  is  a  foreign  bill.   ,  Ibid. 

3.  Where  a  bill.  was.  drawn  in  Kentucky  on  a  person  in  Kentucky;  and  ac- 

cepted, pigrable  W  New  Orleans,  the  acceptor  in  liable  to  the  contract  to 
the  same  extent  as  he  would  hate  been  if  he  had  accepted  the  bill  in 
Louisiana.  Aa  a  foreign  bi}t,.the.  holders  were  entitled  to  re-exchange^  by 
commercial  uiage,  when  the  protest  for  non-payment  wiM  made.    ttid. 

4.  Giving  a  note  for  a  pre-exifrting  debt,  does  not  discharge  the  original  cause 

of  action;  unless  it  is  agreed  that  the  note  shall  be  taken  in  paym-nt   iUd. 
6.  Evidence.    3,4,^. 
6.  A  ptrty  to  a  ncte  entitled  to  notice,  may  waive  the  notice  by  a  pfoniee  to 
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BILLS  OF  EXCHANGE  AND  PROMI^ORY  NOTES. 

M9  it  paid,  i>r  ui  acknowledgment  that  it  mwt  be  paid ;  or  a  promiae'  tiiat 
"  be  will  aet  the  matter  to  righta;"  or  by  ft  qifalified  promiae,  IwTing  know, 
ledge  of  th«  lackea  of  the  holder.    Regnoldi  ttal.r.  Dm^om  <t  al.    497. 

BOTTOMRY. 

Iniuraxice.    7,  9, 10, 11. 

BOUNDARIES  OF  STATES. 

1.  The  boandftry  etUbliabed  and  fixed  by  compact  between  natibna  beeomea 
eoneluiive  upon  all  the  subjecta  iind  citizena  thereof,  and  binda  their  righta ; 
and  19  to  be  treated,  to  all  rntenta  and  purpoeea,  aa  the  true  real  boundary. 
The  eonirtraction  of  such  compact  ia  a  judicial  question.  Tks  State  qf  Rhode 
Island  y.  TJke  CammomotaUh  of  MassackvseUs.    657. 

a.  There  can  be  but*  two  tribunals'  onder  the  constitution  who  can  act  ed  the 
honndariea  of  states,  the  legislative  or  the  judicial  power;  the  former  is 
limited,  in-  express  terms,  to  assent  or.  dissent  where  ^  compact  or  agree- 
ment ia  referred  to  them  by  the  statea;  and  as  the  latter  can  be  exercised  only 
by  this  Cdurt  when  a  state  is  a  party,  the  power  is  here,  or  it^cannot  exist. 

md, 

3.  The  -Supreme  Court  exists  by  a  direct  grant  from  the  peoftle  of  their  judicial 

power ;  it  is  exercised  by  their  authority,  aa  their  agent,  selected  by  them- 
selves, for  the  purposes  specified.  The  people  of  the  states,  as  they  respec- 
tively became  parlies  to  the  constitution,  gave  to.  the  judicial  power  of  the 
United  States,  jurisdiction. over  themselves,  controversies  between  states, 
between  citizens  of  the  same  or  difierent  states,  claiming  lands  under  their 
conflicting  grants,  within  disputed  territory.     Ibid, 

4.  No  court  actt  difierently  in  deciding  on  boundary  between  states,  than  on 

lines  between  separate  tracts  of  land.  If  there  is  uncertainty  where  the 
line  is;  if  there  is  a  confusion  of  boundaries  by  the  nature  of  interlocking 
grants,  the  obliteration  of  marks,  the  intermixing  of  possession  under  dififer- 
ent  proprietors,  the  effects  of  accident,  fraud,  or  time,  or  other  kindred 
causes;  it  is  a  Case  appropriate  to  equity.  An  issue  at  law  is  directed;  a 
.  commission  of  boundary  awarded :  or,  if  t^e  Court  are  satisfied  without 
either,  they  decree  what  and,  where  the  boundary  of  afkrm,  a  .manor,  pro- 
vince; or  a  state  is,  and  shall  be.     Ibid, 

5.  There  is  neither  the  authority  of  law  or  reason  for  the  position,  that  boundaiy 

between  nations  or  states  is,  in  its  nature,  any  more  a  j>oIitical  question  than 
.  any  other  subject  on  which  they  may  contend.^  None  can  be  settled  with- 
out war  or  treaty  which  is  by  political  power  ;*  but,  under  the  old  and  new 
confederacy,  they  could  and  can  be  settled  by  a  court  constituted  by  them- 
selves, as  their  own  substitutes,  authorized  to  do  that  for  states,,  which 
st^s^alone  could  do  before.    Ibid 

6.  Supreme  Court  of  the  United  States. 

CHARGE  OF  THE  COURT  TO  A  JURY. 

1.  The  court  is  not  bound  to  give  any  hypothetical  direction  to  the  jury,  and  to- 
leave  theni'  to  find  a  fact,  where  no  evidence  of  such  ftct  b  oObred,  nor 
any  evidence  from  which  it  can  be  inferred^  ,  Af  JVst<  v.  Bolhrook.  .  84. 

S.  Where  the  items  of  an  seconnt  stilted  were  not  dispttted,  but  iwp  admitted. 


Digitized  by 


Google 


798  INDEX 

CHARGE  OF  THE  COUJIT  TO  A  JUfeY. 

iad  payment  of  the  nme  demmdedy  it  wM  not  Mung  the  qaMtioB  of  (bol, 
whether  the  accomit  was  a  itated  acoonnty  horn  the  Jvi3r,  fot  thf  oooit 
to  iiurtrnet  the  jtiiy  that  the  aceoant  was  a  elated  aooonnt:  1Um<  ▼ 
Sprague.    $00. 

CASES  CERTIFIED  FROM  THE  CIRCUIT  COURTS  0F 
THE  UNITED  STATES 

1.  Where  a  case  ia.oertified  from  a  eucmttsoiirtof  theUnijfedStatee,  the  jodgee 
of  the'eirouit  court  having  dlfiered  in  opinion  apon  qoeetiona  of  Uw  which 
aroie  on  the  trial  of  Jthe  caiue;  the  Supreme  Conrt  cannot  be  called  npcn 
lo  expreai  an  opinion  on.  the -whole  laota  of  the  ca^/ instead  of  apon  par*, 
ticnlar  points  o(f  law ;  growing  oat  of  the  same,  JMamut,  Cmmimgktm  ^  Co. 
y.  Jones,  207. 
SL  Thi(  intention  ofeongiresB,  in  passing  thp  act  atithori«i|ig  a  diTision  o^  opinion 
of  the  judges  of  the  circoit  ceorts  of  the  Unit^  States  to  be  certified  to  the 
Si^Kreme  Cport' was,  that  a  diyision  of  the  jadges  of  thexurooit  court,  upon 
Wk  single  and  material  point,  in  thd  pregiess  of  the  caase/ should  be  certified 

'  te  the'  Supreme* Court  for  its  opinion;  and  notihe  whole  caused    Whan  s, 
certificate  of  dirision  brings  up  the  whole  cause;  it  would.be,  if  the  Cooxt 

.should  dAcide  it,  in  efEbct,  the  eJ^ereise  of  original  rather  Uian  appellate  ju- 
risdiction.    ffhiU  T.  <Rark  €t  mt.  236. 

CASES  CITED. 

1.  The  cases -of  the  United  Stiites  t.  The  State  Bank  of  North  Carolina,  6  Pe- 
ters, 29$  The  tJnited  States  v.  Amedj,  11  Wheat  393;  6  Cond.  Rep.  362; 
The  ifnited  States  y.  Fishk,  2  CranCh,  3$8J  1  Cond.  Rep.  421 ;  The  United 
Stotes  ▼.  Hooe,  3  Crunch,  73;  2f  Cond.  Rep.  458;  Price  V.  Bartlett,  8 
Cranch,  431 ;  Conrad  t.  The  Atlantic  Insurance  Compaxi^,  1  Peters,  439; 
C6nard  ▼.  Nioholl,  4  i^eten,  3^6 ;  iBrent  y.  The  ]6ank  of,  Washington,  10 
Peters,  596;  Hunter  V.'The  United  States, 5  Peters,  173.  Baoston  t,  7%s 
Fwmoro*  Bjamk  ff  Delfiwore,   102. 

9.  The  eases  of  Marj  D^neale  and  others*  PlaintiiBi.Y.  Stump's  Ezecuton-,  8 
Peters,  5fi6>;  'and  Owing*  and  bthert  t.  Kincannoii,  7  Peters,  899.  ifo 
TruMteso  tfMMao  WiUonr,  l>e  Ljfe and  Fbre  htounmee  Compamy  qfJfom 
York.    140: 

8.  The  eases  of  Morgan's  Heirs  ▼.  Morgan.  2  W>eat  290;  4  Cond.  Rep.  320; 
and'Moilan  an4  others  ▼.  Torrance,  9.  Wheat  537;  5  Cond.  Rep..  686;  and 
Dunn  Y.  Clarke,  8  Petetii^i:    Oorike  y.  ATodUioj^t  <(  oZ.    165. 

4.  The  United  Stotes  y.  IBaile^,  9  Peters,  367.     WkiU  y.  IWrA.   238. 

5.  Pnjbois'4«asee  T.  Hepbutn,  10  Peters,  1,  Htfhyim  y.  Dnbou'  Leooee,  345. 

^.  The  deciB^)|»'of  the^Court  in  the  case  of  Fost^k*  and  Clam  y.  Neilson,  2  Pe- 
ters, 254,  by  which  grants  made  by  the  crown  of  Spain,  after  the  treaty  of 
9t  Itdefonso,  of^lahds  west  of  the  river  Perdide,  and  which  were,  bj  the 
Unltifd  States,  declared  to  be  within  'th^  territory  of  Louisiana,  ceded  bj 
France  to  the  United  States,  were  cfedlared  Yoid:  affirmed,    filarda  y.  Lea. 

7.  The  4)ases  of  The  S.iato  of  Kew  York  r.  The  Stato  of  New  Jerpey ,  5  Peters, 
2Q7;  Otayson  y.  The  Commonwealth  of  Virginia,  3  l>all.  380;  TCond. 
Rep.  141;  Chisbolm's  EzeovtM  t.  The  Stato  of  Geofgia,  2  ML  419;  1 
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CASES  CITED. 

Cond.  I^p.  6.  TU  Camm&nwtaUh  qf  Mas9a$kunti$  4d$.  HU  SHaU  qfBhod* 
tdmd,ife.   757. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  C<mrt0  of  chancer?  inll  net  relieve  for  mistakes  of  land.    !%•  Btmk  nj  <A« 

VmX$d  8iaUB  y.  Dam^i    d^. 
%  ConrU  of  equity  are  bonnd  by  statutee  of  limitation  as  courts  of  law.  Brid, 

3.  Tlie  decree  4>f  the  circuit  court  of  the  District  df  Colombia,  dismissing  a  bill 

filed  by  the  porporation  of  Georgetowiii  on  behalf  of  themselves  and  the 
citiiens  of  Georgetown^  against  thos  Alexandria  Ca^al  Company,  chartered 
by  congress,  praying  that  the  company  should  be  enjoined  from  building 
pitfrs  in  the  river  Potomac,  the  erection  of  the  same  being  an  obstmcdon 
to  the  navigation  of  the  river,  and  injuring  its  navigtition,  was  affirmed. 

4.  The  jurisdiction  of  coiirts  of  chancery,  in  cases  of  nuisance,  may  be  exercised 

in  those  cases  in  .which  there  is  imminent  danger  of  irreparable  mischief 
before  the  tardiness  of  the  law  could  reach  it.    Ibid, 

5.  In  whft  caies,  and  under  ^what  prindj^es,  it  is  competent  for  seme  persons 

to  come  into,  chanoeiy  fst  themselves  and  others,  having  similar  interests. 
JM. 
6*  The  rule  in  chai^6ery  is^  if  the  aniiwer  of  the  defendant  admits  a  fact,  but  iki- 
sists  on  matter  by  way  of  avoidance,  the  oopnplainant  need  liot  prote  the. 
UkX  admitted,  but  the  defendant  muiiiprove  the  matter  in  avoidvioe.  'Cl&rhe 
§lfil.r.WkUe.    178. 

7.  In  equity^  as  in  I^#,  fiaitd  4bd  ii^ury  must  concur  to  famisH  gn>und  for  judi- 

cial action.  A  mere,  fraudulent  intent^  unaccompanied  by  any  injurious  act, 
is  not  the  subject  of  judicial  cognisdncet .  Fraud  ought  not  to  be  conceived } 
it  must  be  proved,  and  expressly  found.    Hid* 

8.  The  obpiplainAnts  in  their  hill  allege  that  a  oonveyanoe^of  her  reid  estate  was 

made  by  a  daughter  to  her  father  for  k  nominal  Consideratipn.  The  answer 
denied  the  matter  stated  in  the  bill  ;^  and  the  defendants  gave  evidence  of 
the  tnmSii  of  stock,  to  the  value  of  two  thousand  dollais,  on  the  dny  the 
conveyance  was  made,  claiming  that  this  was  also  the  cbnsideration  in  the 
4eed.  HM,  that  this  eyidence  w»8  admissibla  without  an  amendment  of 
.the  answer.  It  r^mtted  the  alleg^on  in  the  biU>  thstthe  deed  was  made 
wholly  without  eonsidera&on;  ^  Jtnkms  et  dl.  -v.  Fy§,  241. 
'^9.  Where  the  -defect  pf  title  to  limds  sold  was  discovered  ^y  the  vendee  after 
his  purchase^^and  he  proceeded  to.  perfect  the  titlp  in  himself,  and  thus  de- 
feat the  right  of  the  vendor .to^^e  land,  and  h^  claimed  a  rescission  of  the 
contract  of  purchaser,  and  the  repay&iAot  of  the  19am  paid  by  him  for  the 
land,  it  was  held,  thut  hp^couJd  not  tv«il  himself  of  the  defect  of  title  while 
ststoding  in  the  relation  of  purchaser,  to  defeat  his  agreement  to  make  the 
purchase ',  he  could,  dnder  the  most  favourable  circumstances,  only  have  the 
contract  reformed,. and  the  amount  advanced,  to  perfect  the  title,  deduct- 
ed from  the  tmpaid  purchue  mo^ey.  '  A  court  pf  equity^ will  not  rescind 
such  a  contract  of  purcl^se,  and  will,  oil  a  bill  JUed  by  him  to  have  such  a 
contract  rescinded,  decline  giving  its  aid  against  the  vendors  to  obtain  the 
expens^  of  perfecting  the  title.  GaUowa^  v.  Finley.  U, 
1(L  It  is  an  established  rede  in  equity,  that  wh^n  the  vei^dor.of  land  han  not  the 
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power  to  'make  a  UUe,  th0  fendee  may,  before  the  time  of  perfbnnaiiee,. 
ettjotn  (lie  payment  of  the^purcHaae  money,  uintil  the  ability  to  comply 
with  the'*agreeoietit  ie  shown-;  but  then  the  court  will  give  a  reaiOB> 
able  time  to  procnre  the  title,  if  h  appeare  probable  that  it  may  be  proci&red. 
IHd. 

'Xl»  In  reforming' a  contract  fbr  the  sale  of  lands,  equity  treats  jlhe  pnrdiaser  as  a 
trustee  for  the  vendorj  becaase  be  holde  undet'  the  vendor ;  and  acts  done 
.to  benefit  the  title  by  the  vendor,  when  in* possession  of  the  lands,  enore  to 
'  the  bene^t  of  him  under  whom  ihe  possession  was  obtained,  and  thioo^ 
whom  ^be  knowledge  that  a  defect  in  the  title  e'zisted  wAs  derived,  The 
vendor  and  vendee  shared  in  the  relation  of  landlord  and  tenant;  the  ven- 
dee cannot  disavow  the  vendor's  title.    Ibid. 

12i'*A  bin  of  exceptions  is  altogether,  unknown  in  chancery*  practice ;  nor  is  a 
eourt^of  chancery  bound  to  inscribe  in  an  order  book,  upon' the  application 
oif  one.of  th6  parties,  an  order  which  it  may  pass  in  a  case  before  it,  Ex 
parU  Story.    ZS9. 

Ifi.  In  a^prooeedin^  by  a  bill  and  snbpcBna  in  chancery,  in  the  circuit- court  of 
t&e  United  States  of  Louisiana,  against  "upwards  of  two  hundred  defend- 
ants, some  of  the  defendants  appeared,  and  an  affidavit  was  made,  that  in 
cpneequen^  of  an  epidemic  in  New  Orleans  «nd  at'.La  Fayette,  and  the 
absence  of  many  of  Uie  defendants,  it  had  been  impossible  for  the  defend- 
ants to^  prepare  for  their  defence,  and  th^y  prayed  time  for- the  same. 
The  circuit. court  allowed  the  defondants  until  the  'f<^owing term  to  ap> 
^ear  and  i^ake  defence.  By.  the  Court-^The  conduct  of  the  eircuitvcoort 
appewB  to  have  been  strictly  cohfbrmiibre  to,  the  practice  and  principles  of 
a  coa^  of  equity.^  Ez  parU  FouUi^y  Complainii$iU  v.  3^  OiCy  of  lA  fky^ 
ttUyjMMt  ee  ol: .  478. 

14 1  "Every  court  of  equity  poisesses  the  power  to  mould  ita  mlee  in  relation  to  the 
time  and  manner  of  appearing  and  aneweriagy^so  as  to  prevent  the  rule 
from  working  injustice.  A<id  it  is  not  only  in  the  pe#er  of  the  courts  bat 
it  is  its'  duty  to  exercise  a  sound  discretion  upon  this  eubjeet ;  aod  to  enlarge 
the  tidie  whenever  it  shall  appear  thkt  the  purposes  of  justice  require  it 
The-rdlee  in  chancery  proceedings  in  th^'  circuit. courts  pveeeiibed  by  thi 
Comrt,  donot,.attd  were  not  intended  to  deprive  tib^-  eourts  of  the  Unitau 
States.^f  thip  well  known  and  necessary  power.    Uid. 

CIRCUIT  COURTS  OF  T»E  UNITED  STATES. 

If  The  eilncult  court  of  each  district,  sit  within  and.  for  that  distript,  and  are 
bounded  by  its  local  limits.  Whatever  may  be.tiie  extent  of  the  jurisdic- 
tion of  the  ciretut  cour^over  theSubjeci  matter  of  suits,  in  respect  to  per- 
sons and  property^  it Aean  only  be  exercised  withifi  the  limits  of  the  district. 
Congress' might  Iiave  authorized  civil '  process  from  s^y  circuit  court  to 
have  run  into  any  etate  of  theUnion.  It  hu  not  done  so^  It  has  not,  in 
terms,  authorised' any  civil  process  to  run  into  any  bther  district;  with  the 
single  exception  of  subpcehas  to  witnesses  within  a  limited  distance.  In 
regard  to  final  process,  there  are  two  closes,  and  only  two,  in  which  write 
of  execution  can-noW  by  law  be  served  ia  any  other  district  than  that  in 
which  the  judgment  was  rendered;  one  in  favour  of  private  persons  in 
ano^r  district  of  Uie  iiime  state;  and  the  other  in  favouj^of  the  UnitoA 
Stotee,  in  any  part  of  th^  United  Btetes.    ToUmd  v.  Sprague.    900. 

2.  Foreign  attachment 
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CIRCUIT  COURT  OP  THE  DISTRICT  OF  COLUMBIA. 

1.  The  oiroiiit  ooort  of  the  Duitrict,of  Colnqibia  hat  jurihidii^Uon  to  'tamn^  a  man- 
damoa  to  the^poMniaster  geBeiral  of  the  United  States,  commanding  him  to 
credit  the  aiQoant  found  .due  to  ceitain  contraetora  for  carrying  the  mall 
of  the  United  States;  the  amount  due.  to  the  oontifactors  haying  been  ascer- 
tained by  the  solicitor  of  the  treasury  of  the  United  States,  acting  under 
an  act  of  congress,  referiing  the  accounts  to  him.  KthdaUf  FastmatUr 
Qmeral  ▼.  Tka  IhnU^  SiateB.    594. 

3.  Mandamus. 

3.  DijBtrict  of. Columbia. 

COMMERCE. 

Constitutional  law.    1. 

COMMISSIONERS  TO  ADJUST  LAND  TITLES  IN  LQUI- 
SIANA. 

The  acts,  of  the  commissioners  appointed  to  adjust  and  settle  land  titles  in  Loui- 
siai^a,  under  the  acts  of  congress  authonaing  and  confirming  the  same ;  are 
conclusive  as  to  ail  titles  to  lands  which  have  b^n  confiroied,  according  to 
tl^e  provisions  of  the  different  acta  of  congreas  on  the  subject.  Mother  v. 
tMcas.    410. 

COMMON  Law. 

1.  At  the  date  of  the  act  of  congress  establishing'  the  goTermnent  of  the  Dis- 

trict of  Columbia,  tha  common  law  6f  England  wm  in  force  in^Maryland ; 
and  of  course  remained  and  continued  in  force  in  the .  part  of  the  district 
ceded  by  Maryland  to  the  United  States.  The  power  to  issue  a  mandamua 
in  a  proper  case,  ia  a  part  of  the  common'  law;  and  it  haa  been  fully  recvg* 
nised  as  in  practical  operation  in  a  case  decided  in  the  court  of  that  state. 
KmdaU,  PoHmiuUr  Gmeral  y.  !%»  UmUd  SiaU$.    584. 

2.  Mandamus. 

3.  District  of  Columbia. 

4.  Circuit  court  of  the  District  of  Columbia. 

COMPACTS  BETWEEN  STATES. 

1.  Compact  between  Virginia  and  Maryland,  relative  to  the  river  Potomac. 

City  cf  Georgetuum  v.  The  AUxandria  Casnal  Company,    91. 

2.  The  act  of  congress,  which  granted  the  charter  to  the  Alexandria  Canal 

Company,  ia  in  no  degree  a  violation  of  the  coi^pact  between  the  states  of 
Virginia  and  Maryland ;  or  of  any  of  the  right*  that  the  citizens  of  either, 
or  both  states^  claimed  aa  being  derived  from>  it.    IHd. 

COMPOSITION  WITH  CREDITORS. 

1.  It  is  generally  true  in  easea  of  composition,  that  the  debtor  who  agreea  to 

pay  a  less  bum  in  the  discharge  of  a  coiitract,  must  pay  punctually.'  If  the 
agreement  stipulates  for  partial  payments,  and  the  debtor  fails  to  pay,^  the 
cbndition  to/take  part  is  broken,  the  second  contract  forfeited ;  and  is  no  bar 
to  the  origfnal  cause  of  action.     Ctarke  tt  al.  v.  fHiiU.    178. 

2.  In  a  compoaition  for  a  debt,  by  which  one  party  agreed  to  deliver  goods  to 
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COMPOSITION  WITH  CREDITORS. 

the  amotmt  of  leveAty  per  c^iit..in  MiiefmotiDn  ctf  a  debt  AzoeeJdiag  ton 
thousand  dollaie,  and-'omitted  to  delirer  within'  one  dollai^  tnfl  fortj-one 
cents  of  the  amotint ;  the  mittake  ia  too  trivial  to  deserve  notice.    Hid* ' 

9.  if,  npon  fiulore  or  insolyendy,  one  creditor,  ffoes  into  a  confraci  of  Kieneral 
composition  commoit  to  the  others;  at  the  same time^haTiny  an  nliderhand 
agreement  with  the  debtor,  to  receive  a  larger  jiei^eent ;  sQch  agreement 
is  fraudulent  and  void.    Jhid^ 

4. 'The  rale  cutting  off  underhand  agreements  in.  cases  of  joint  aild  general 
bompoeitions,as  a  fraud  upon  the  other  compounding  oreditors,  and  because 
such  agreements  are  Subversive  of  sound  momls  and  public  policjr;'  has  no 
.  application  to«a  case  wnere  each 'creditor  -acts;nQt  only  for  himself  but  in 
opposition  to  every  other  Creditor:  all  equally  .rely ii|ig  on  their  .vigiuiica  to 
^gBin  a  priority,  which,  if  obtained,  each. being  entitled  to  nave  satiiifaetiOny 
cannot  be  questioned.    Aut 

CONQUEST. 

Even  in  cases  of  conqu^it,  the  conqueror  does  no. more  than  displace  the  sovt^ 
*  reign,  and  assume  dominion  ot^^r.  the  c6pntry .  "  A  cession  of  'territoiy  is 
never  understood  to  be  a  cession  of  the  property  of  the  inhahitanta.  .The 
king  cedes  only  that  wtiich  belongs  to  him;  lands  he' had  previously  grant- 
ed, were  not  his  to  cede.  Neither  party  could-  so  .understuid  the  .Louisiana  , 
treaty.  Neither  party  could  consider  itself  as  andmpting.a  wrong  to  indivi- 
duals, condemned  by  the  whole  oiviliied  #orld.  *  The  eesnon  ofa  territory* 
should  necessarily  be  understood  to  pass  the  sovereigntv  oniv,  and  not  to 
uiertere  with  private  property.'*.  No  conatruction.Of  a  treaty,  which  ^ould 
impair  that  security  to  private  property j  Which  tbe  laws  and  usages  of  na- 
tiona.would  without  express  stipulation  have  oonierted,  woold  ieem  to  be 
admiasiHle,  Birther  than  its  positive  words  require.  **  Without  it,  the  title 
of  individualB  would  remain  as  valid  under  the  new  govecument,  as  they 
were  under  the  old ;  and  those  titles,  at  least  so  &r  as^  they  .were  oensuoi- 
matCi'might  be  asserted  in  the  courts  of  the  United  States,  iiidepend^ndy 
of  this  article/'    Strotktr  v.  Lkeaa.    410. 

CONSTITUTIONAL  LAW 

1 .  Under  the  clause  of  the  constitution  giving  the  power  to  congress  <'  to  regu- 

.lat0  commerce  with  fbreign'nations,  and  among  the  ieversl  states,"  con- 
gress possesses  the  power  to  ptipish  ofiences  of  the  sort  enumerated  in  the 
'ninth  section  of  th^  act  of  16S5.  The  power  to  regulate  commerce,  in- 
cludes the  power  to  regulate  navigation,  as  connected  with  the  commerce 
with  foreign  nations,  and  among  the  states.  It  does, not  stop  at  the  mere 
boundary  line  of  a  state;  nor  is  it  confined  to  acts  done  on  the  wateiB|  or 
in  th^  necessary  course  of  the  navigation  thereof.  It  extends  to  such  afets 
done  on  land  which  interfere' with,  obstruct,  or  prevent  the  due  exercise  of 
the  power  to  regulate  bommeree  and  navigation  with  foreign  nsttiona,  and 
among  the  states.  Any  o£bnce  which  thus  interferes  with,  obstructs,  or 
prevents  such  commerce  and  navigation,  though  done  on  land,  may  be 
punished  by  congress,  tinder  its  general  authority,  to  make  alllaws  neces- 
sary and  proper  to  execute  their  delegated  coniBtitutionAl  powers.  7%a 
UniUd  SaU€s  v.  Coomhs,    72.  ,     < 

2.  Although  the  constitution  does  not  in  terms  extend  the  judicial  power  to  all 
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controVeni'et  between  .two<»r  more  irtates;  ycit  U  ia.terint  ezc^adee  done, 
wlimtoTer  may  be  their  natoipe  or  Babject.*  2%«  3iaU  of  Rhode  Island  ▼. 
The  CornmomoMlik  6f  MaMoaekHs^Uo:    657.- 

3.  The  Sapreme  €onrt,  in  conatniing  the.con8titation  as  to  the  granti  of  powers 

to'  the  United  States,  and  .the  restrictions  npon  the  states,  has  eveir  h^ld, 
that  an  exception  of  ^ny  JMrtieuIar  case  presupposes  that  those  whicL  are 
not  excepted  I  are  embrfMied  within  the  grant  or  prohibition :  and  hare  laid 
it  do^wn  as  ^  general  rule^'that  where  no,  exception  is  made,  in  terms,  none 
wiU  be  made  by  mere  implication  or  constraction.    laid* 

4.  In  jthe  constmction  of  thexonstitation,  the  Court  must  look  tp  the  history,  of 

the  times,  and.6taniine  the  state  of  things  existing  when  it  was  framed, and 
.  adopt^di  to  ascertain  the  old  law,  the  mischief  and  the  remedy.    lUd. 

5.  The  Supreme  Court  c4nnot  presume  tha^  any  state  which  holds  prerogatiTe 

righte  for  the  good  of  itf  citizens,  and  by  the  constitution,  has  agreed,  that 
tlioee  of  any  other  state  sbaU  enjoy  rights,  privileges,  and  immunities  In 
each  ais  its^own  do,'Wou)d  either  do 'wrong,  or  deny  right  to  a  sister  sUte ' 
or  its  citizens;  of  fefuse  to.si^mit  to  those  decrees  of  the  Supreme  Cburt, 
tendered  pnrsuani  to  its  oWn  delegated  authority,  when  in  a- monarchy,  its 
.  Anidameiital  law  d^laree  that  su6h  decree  executes  itsel£   :Ihid, 

6.  In  the  q^se  of  Olmstead/thdHBupreme  Court  expressed  ite  bpinion,  th^t  if 

ftftto  lef^latures  mkj  annul  the  judgments  of  the  courts  of  the  United 
Stotes,  and  the  righto  thereby  acquired ,' the  constitution  1>ecomes  a  solemn 
mockery,  and  the  nation  is  depiived  of  tlie  means  of  enforcing  its  laws  by 
ite  own  tribunatt  do.  fatal  a  result  must  be  deprecated  by  all ;  and  the 
people  of  CTery  state  must  fee]  a  4^ep  intoreet  in  resisting  principles  so 
destructiTe  of  the  Union,  ifnd  in  averting  consequences  so  fatal  to  them- 
selves, .md. 
T.  Bonn  jlaries  of  states. 

8.  Jurisdiction. 

9.  9tt|^i  me  Conrtof  the  United  Stotes. 

CONSTRUCTIONS    OF    STATUTES    OF    TJiJC    UNITED 
STATES. 

1.  If  a  section  of  an  act  of  congress,  admito  of  two  interpretotions,  one  of  which 
brings  it  within^  and  the  other  presses  it  beyond  the  constitutional.authority 
of  congress;  it  Is  the  duty  of  Uie  Supreme  Court  to  adopt  the  former  con- 
atructiop:  because  a  presumption  never  ought  to  he  indulged,  that  congress 
meant  to  Exercise  or  nsurp  ai^y  unconstitutional  authority;  unldss  that  con- 
clusion is  forced  on  the  "Court,  by  language  altogether  unambiguous.  71U 
VmUd  States  v.  Cwmho.  72. 
d.  Upon  the  general  principles  of  interpreting  statutes,  where  the  words  «r? 
general,  the  court  are  not  at  liberty  to  insert  limitotions  not  eall^  for  by 
the  sense,' 6r  the  objecte,  or  tKe  mischiefs  of  the  enactment  /MIS- 
CONSTRUCTIONS OF  STATUTES  OF.  .THE  STATES  OF 
THfe  UNITED  STATES. 

The  Sup^me  Court,  in  accordance  to  a  steady  course -of  decision  for  many 
yeaH,  will  carefully  examine  and  ascertain  if  there  be  a  settled  construc- 
tion by  the  stete  courto  of  the  sUtiites  of  the  respective  stetes,  where  they 
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CONSTRUCTIONS  OF  STATUTES  OF  THE  STATES  OF 
THE  UNITED  STATES. 

wo  ezjcluiTely  in  force ;  and  abide  by,  and  follow  each  eooalnietion  when 
found  to  be  nttled:    Ba$kkiifTk»VmUdStaU$y,DmiitiUSial,  '98. 

CRIMES. 

loriidiotion.    5. 

DEBT. 

An  action  of  det)t  was  inatitutod  in  the  district  court  <i(  the  United  Statea,  on  an 
oblij^tion  under  the  handa  and  seals  of  two  persons.  The  action  was  against 
one  of  the  parties  to  the  instrument.  The  laws  of  Uiadesippi  allow  an 
aM)tion  on  suoh  an  instnunent  to  be  maintained  against  oue  of  the  parties 
only.    Rodgers  r.  BattMor  U  al.    S17. 

DECISIONS  OF  STATE  COURTS  ON  THE  CONSTRUC 
TION  OF  THE  STATUTES  OF  THE  STATES. 

1.  The  Supreme  Court,  in  accordance  to  a  steady  course, of  decision  Cot  many 
yeazsy  feels jt  to  be  an  incumbent  duty,  cSlurefully  to  ezamin0.and  ascertain 
if  there  be  «  settled  construction  ,by  the  s|ato  courts  of  the  statutes  of  the 
respective  states,  where  they  are  ezclusiYely  in  force ;  and  to  abide  by,  and 
follow  such  construction  when  found  to  bo  settled.  2%e  Bank  qf  IfU  OmUd 
SlaUM  ▼.  JhmuUM  sZ.    33. 

9.  By  the  act  of  the  legishiture  of  Georgia,  of  15th  December,  1810,  the  assigii- 
menti>r  endorsement  of  a  promissory  note  is  made  sufficient  evidence  there- 
of^ without  the  nOoessity  of  proving  the  handwriting  of  the  assignor. .  The 
judiciary  act  of  1789  declares  that  the  laws  of  the'  several  states;  except 
when  the  c6nstitution,  treaties,  or  statutes  oif  the  United  States  require 
otherwise;  are  to  be  rules  of  decisioui  in  the  courts  of  the  .Uni(e(^.  States,  in 
trials  at  common  law,  where  they  apply.  The  Court  does  not  perceive  any 
sufficisnt  reason  for  construing  this  act  of  congress  so  as  to  exclude  fiT>m.ito' 
provisions  those  statutes  of  the  several' stotes,  which  prescribe  ruliis  of  evi- 
dence in  civQ  cases,  in  trials  af  common  law.  JfJfeil  vJ  HoUbrook,  84. 
Tlie  object  of- the  law  of  congress,  was  to  make  the  rules  of  decision  of  the 
courts  ^the  United  States,  the  same  with  those  of  the  states;  taking  care 
to  preserve  the  righto  of  the  United,  States,  by  the  exceptions  contained  in 
the  section  of  the  judiciary  a6t.  Justice  to  the  citizens  of  the  United  Stotes 
required  this  to  be  ddne;  and  the  natural  imp(ort  of  the  words  used  in  the 
act  of  congress,  includes  the  laws  m  relation  to  evidence,  as  well  as  the 
laws  in  reUtion  to  property'.    Jbid, 

DEEDS  OF  A  FEME  COVERT. 

The  deed  of  a  f(6me  covert,  conveying  her  interest  in  lands  which  she  ownis^in 
fee^does  not  pass  her  interest,  t>y  the  force  of  its  execution  and  delivery, 
as  in  the  common  case  of  a  deed  by  a  person  under  no  legal  incapacity.  In 
such  ciuws,  an  acknowledgment  gives  no  additional  effect  between  the  par- 
tiei  to  the  deM.  It  operates  only  as  to  third  persons,  under  the  provisions* 
of  recording,  and  kindred  laws.  The  law  presumes  a  feme  covert  to  act 
under  the  coercion  of  her  husband;  unless  before  a  court  of  record,  a  judge 
or  some  commissiontr  in  England,  by  a  separate  aekno  ^lodgment,  out  of 
the  presence  of  her  husband ;  or,  in  these  stotes,  befow  some  eoitrt,  or  ju* 
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dioial  officer  anthoriied  to  take  and  certiiy  toeh  aoknowledgiiient;  the  con- 
trary appears.    Htpkrnn  t.  DmM$*  L$$96t .  945. 

DISTRICT  OF  COLUMBIA. 

1.  .There  if,  in  the  Diatrict  of  Cplmnbia,  no  diyiaion  of  powers  between  the  ge- 

neral and  state  governments.  Congress  has  the  entire  control  or6T  the  dis- 
^ct  for  everj  porpose  of  government;  and  it  is  reasonable  to  suppose,  that 
in  organising  a  judicial  department  in  this  district,  all  the  Judicial  power 
necessary  for  the  purpoees  of  government,  would  be  vested  in  the  courts  of 
justice.    Kmdallf  Pa$tnUuUr  General  v.  7%s  Vmted  States'.    634. 

2.  Mandamus. 

3.  Common  Law. 

DOWER. 

1.  The  doctrines  of  the  common  law,  on  the  subject  of  dower,  althorgh  since 

altered  by  an  act  of  assembly  of  Maryland,  were  still  the  law  of  Ma- 
ryland, when  the  United  States  assumed  jurisdiction. over,  the  District  of 
Columbia:  and  the  act  of  conif^ess  of  February  97th,  1801,  which  provides 
fbr  its  government,  declares  that  the  laws  of  Maryland,  as  they  then  exists 
ed,  should  continue  and  be  in  force  in  that  part  of  the  district  which  wai 
ceded  by  that  state.    StUU  v.  Ofrroil.    201. 

2.  According  to  the  principles  of  the  common  law,  a  widow  was  not  dowable  in 

her  husband's  equity  of  redemption ;  and  if.  a  man  mortgages  in  fee,  before 
marriage,  and  dies  without  redeeming  the  mortgage,  his  wido#  is  not  en- 
titled to  dower.    Ibid. 

3.  Iklortgages  were  made  during  the  coverture,  but  the  mortgage  deeds  were 

acknowledged  by  the  wife  upon  privy  examination ',  and  these  acknowledg- 
ments, under  the  acts  of  assembly  of  Maryland  of  1715,  ch.  47,  and  1766,  ch  j 
14,  bar  the  right  of  dower  in  the  lots  thua  conveyed  to  the  mortgagee^  The 
legal  estate  passed- to  the  mortgagee;  and  the  husband  retained  nothing  but 
the  equity  of  redemption :  an^l"as  the  wife  had  no  right  of  dower  in  this 
equitable  interest,  a  subsequent  deed>  executed  by  the  husband,  conveyed 
the  whole  of  hit  interest  m  the  estate,  and  was  a  bar  to  the  claim  of  dower. 
It  was  not  necessary  for  the  wife  to  join  in  such  a  deed,  as  she  had  no  right 
of  dower  in  the  equity  of  redemption,  which  was  conveyed  by  the  deed. 
Ibid. 

EJECTMENT. 

1.  As  there  is  no  court  of  chancery  under  the  laws  of  Pennsylvania,  an^tbn 

of  ejeetmeftt  is  sustained  on  equitable  title,  by  ^e  courts  of  that  state. 
LeeeeeqfSwa^amdW^er.  Burke  etal.    11. 

2.  Ejectment  of  two  lots  of  ground  in  St.  Louis,  Blissouri.    The  plaintiff  had 

brought  an  ejectment,  which  was  before  the  Court  on.  a  writ  of  error,  in 
18&,  and  the  judgment  in  favour  of  the  defendant  was  affirmed.  6  Peters, 
768.  He  afterwards  brought  another  action  of  ejectment  for  the  same  land. 
By  the  Court  ^Had  this  case  been  identical  wiUi  the  former,  as  to  ihe  me- 
rits, we> should  have  followed  4he  deliberate  opinion  delivered  therein;  but 
as  one  judgment  in  ejectment  is  not  conclusive  on  the  right  of  either  pqe- 
session  or  property  in  the  premises  in  controversy,  the  plaintiff  has  a  right 
to  bring  a  new  suit :  and  the  Court  must  consider  the  case,  even  if  it  is  in 
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ftll  rMpeotfl  ide^U^  wiUi  -the  fbniior,.thoogh  ibey  may  liold  it  t6  be  de- 
cided  by  the  opiniosi  therein  girtn.  It  ie  otherwise  when  tl^e  eeeond  caie 
'  preseilts  a  plaintiff's  or  defendant's,  right,  on  matters  of  law  or  fact,  material 
to  its  decision,  not  before  appearing  in  the  r^ord ;  it  thep  becomes  the 
daty  of  the  Codrt  to  decide  all  pertinent  questions  jpsing  on  the  record,  in 
the  same  manner  as  if  the  case  came  before  themior  the  first  timerSave 
sach  as  arise  on  evidence  ujentical  as  tb  the  merits.  In  this  case,  it  ip  a  pe- 
eallar  doty,  enjoined  ifpon'as[by  the  nature  of  the  case,  the  eoijirse  of  the 
able  and  learned  arguments  as  to  the  laws  of  Spain  and  her  coloniei,  in  its. 
bearing  on  ^e  interesting^  q^eftion  before  rs;  together  with  a  vif  w  of  the 
epnseqaences  of  6ur  final  decision  thereon.  Were  the  Court  to  leave  any 
questions  undecided  which  fairly  arise  on  the  record }  or.  to  decide  the  cause 
on  points  of  minor  importance  on^,  the  value  of  the  pr^mis^s' would  justify 
future  litigation  ;•.  which  no  epurt  of  chancery  might  think  proper  to  enjgip 
so  long  as  new  and  material  facts  c»opld  be  developed,  pr  pertinent  points  of 
kw  remain  ilnsettled.    ^trgtke^  v.  Xnm.    410. 

EVIDENCE. 

,1.  Where  all  the  booka^. papers  and  voucher^  of  a  clerk  in  the  treasury,  who  had 
beto  a  disbni;stng  officer,  relating  to  his  disbursements  and  agency,  have 
been  destroyed  by ^re,  without  any  fault  of  his;  the  case  is  of  necessity,  open 
to  the  admission  of  secondary  evidencer^  apd  under  the.  general  rjile  of 
•fltvidence,  he  Anight  be  tequirdd  to  produce  the  best  evidence  which  the  na* 
tUTv  of  the  case,  under  the  circumstances,  would  iEidmit.  This  rule,  how- 
ever, cloes  not  require  of- a  party  the  production  of  .the  strongest  possible 
evidence,  but  must  be  governed,  in  a  great  measure,  by  the  circumstances 
•of  tin  case ;  and  must  have  a  bearing  upon  the  matter  in  controversy ;  and 
most  not  be  such  as  to  leave  it  open  to  the  suspicion  or  presumption,  that 
any  thing  lefl  behin4>  and  within,  the  power  of  the  party,  would,  if  pro^ 
diiced;  make  against  him..    The^UnUed  Suetis  v.  Lavh:  'V 

2.  It  appeared,  t^t  the  defendant  offered'  to  read  in  evidence,  certain  passages 

from  a  pdblio  document,  mentioned  in  the  bill  of  exceptions.  The  plain- 
tiffs* counsel  co^isented  to  its  being  read,  as  the  defendant's  evidence.  Apd 
after  the  same!'wa9  .read,  the  plaintiflb*  counsel  requested*  the  court  to  in-, 
struct  the  jury ,  that  the  oonvinrsation  of  the  defendant  with  Mr.  Dickens  and 
<Mr.l!d*Lean,  read  horn  ^e  jexecuUve  document,  was  not  evidlsnce  to  the  jury 
of  the  facts  stated  in  such  conversation^  which  instruction  the  .court  refhsed 
to  give.  The  court  ^d:  The  entire  document  referred  to,  is  not  set  out  in 
the  bill  of  exceptions;  and  frbcb  what  is  stated,  no  conversation  of  the  cha- 
racter objected  to  appesdrs.  fint  the  evidence  was  admitted  by  consent 
The- planli^  were.^ntitled  to  have  the  whole  document  read;  and  it  was 
all  i;i  evidence  before  the  court  and  jury.  But  t^e  objection,  on  the  ground 
that  some  bf  the  fiictj  stated  .werto  only  hearsay  evidence,  fails;  The  -docu- 
ment, so  ftr  as  it  appears  on  the  bill  of  exceptions,  oontainano  such  oon- 
versation.    This  instruction  was>  therefore,  properly  refused.    Aid. 

3.  In  an  action  on'  four  prbmissory  notes^  one  of  which  was  drawn  by  the.ae- 

idndant,  iQ  favour  of  the  plaintiff,  and  the  others  weredrawn  by  the  de- 
fiiiUdant,  in  faybur  of  other  persons  who  had  endorsed^em  to  tiie  plaintiff; 
pkrol  evidence  Was  properly  admitted  that  the  defendant  acknowledged  that. ' 
he  was  indebted  to  the  plaintiff,  in  the  amount  of  the  notes,  and  offered  to 
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confeM  judgment,  in  the  coarse  of  a  negotiation  with  the  plaintiflTs  cooniel, 
although  the  negotiation  fell  through ;  and  although  no  proof  was  given  of 
the  handwriting  or  signatures  ot  the  endorsers  of  the  notes.  This  case  does 
not  come  within  the  reason  or  principles  of  the  rule  which  excludes  offers 
to  pay,  made  by  way  of  compromiae  upon  a  disputed  claim,  and  to  buy 
peace.    M'Jft^  t.  Holbrook.   84. 

4.  The  admissions  of  a  defendant,  that  he  is  indebted  to  the  plaintiff  on  pro. 

missory  notes,  when  proved  by  competent  testimony,  are  sufficient  evidence 
of  the  transfer  of  negotiable  paper;  without  proof  of  the  handwriting  of  the 
payer.  Whether  the  evidence. was  legally  competent  for  that  purpose,  or 
not,  is  a  question  for  the  court,  and  not  for  the  jury,  in  the  absence  of  all 
contradictory  testimony.    Ilnd. 

5.  By  the  act  of  the  legislature  of  Georgia,  of  15th  December,  1810,  the  asdgn- 

ment  or  endorsement  of  a  promissory  note  >  is  made  sufficient  evidence 
thereof  without  the  necessity  of  proving  th^  handwriting  of  the  assignor. 
The  judiciary  act  of  1789  declares  that  the  liws  of  the  several  states,  ex- 
cept when  the  constitution,  treaties,  or  statutes  of  the  United  states  require 
otherwise,  are  to  be  rules  of  decision  in  the  courts  of  the  United  States,  in 
trials  at  common  law  where  they  apply.  The  Court  does  not^perceiye  any 
sufficient  reason  for  construing  tins  act  of  congress  so  as  to  exclude  from  its 
provisions  those  statutes  of  the  several  states,  which  prescribe  rules  of  evi- 
dence in  civil  cases  in  trials  at  commou  iaw.    lUtL 

6.  Where  the  grantor  of  annuity  by  deed,  has  conveyed  al>  the  interest  in  the 

property  charged  with  the  annvAty,  and  an  allegation  of  usury  i|i  the  grants 
ing  of  the  annuity  is  afterwards  made,  he  may  be  a  witness  to  prove  usury ; 
^'he  is  not  a  party  to  the  suit,  and  has  conveyed  all  his  right  and  title  to  the 
property  Xo  others,  his  creditors,  thus  divesting  himself  of  all  interest  aris- 
ing out  of  the  original  agreement,  and  is  released  from  his  debts  by  them, 
and  is  not  liable  to  the  costs  of  the  suit.    Scott  v.  Uayd.    145. 

7.  The  decision  in  1  Peters'  Circuit  Court  Re)K>rt8,  301,  (Willingsv.  Consequa,) 

where  the  coilst  held,  thai  a  party  named  on  the  record  might  be  released, 
so  as  to  constitute  him  a  competent  witness,  was  cited  in  the  argument. 
The  Court  said,  such  a  rule  would  hold  out  to  parties  a  strong  temptation 
to  perjury ;  and  we  think  it  is  not  sustained  either  by  principle  or  autho- 
rhy.    ihid. 

6.  Evidence  will  be  legal,  as  rebutting  testimony,  as  to  repel  an  imputation  or 
charge  of  fraud;  which  would  not  be  admissible  as-  original  evidence. 
Zacharie  and  fVtfe  v.  FrankUn.    151. 

0.  It  is  error  on  the  trial  of  a  writ  of  right,  before  the  grand  assize,  to  prevent  the 
introduction  of  written  evidence,  because  in  a  trialof  another  cause,  between 
the  demandant,  offer ng  the  testimony,  and  a  defendai?t  claiming  in  opposi- 
tion to  the  demandant,  under  the  same'  title  with  that  of  the  defendant,  before 
the  grand  assize,  the  court  had  frequenUy  examined  the  title  set  up  by  the 
written  c  /idence  offered,  and  had  become  fully  cognizant  of  it ;  and  had,  in 
that  trial,  at  the  siiit  of  the  demandant,  in  which  it  had  been  produced,  decided 
that  it  in  no  wise  tended  to  establish  a  legal  title  to  the  land  in  controversy, 
in  the  demandant.     Bradstreet  v.  Thomas ^  174. 

10.  The  demandant  had  a  right  to  place  before  Uie  assize  all  the  evidence  which 
she  thought  might  tend  to  establish  her  right  of  property,  which  had  been 
ruled  to  be  competent  evidence  in  another  suit;  against  the  competency  of 
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wluoh,  nothing  tras'objected  in  thif  fail .  and  the  asiiie  had  a  right  to  haT« 
•doh  oVldehce  before  thiBm,  that  they  ttiight  applj  to  it  the  initructioni  of 
tiie  coitrty  ae  the  law  of  the  caee^  without  which  they  oonid  not  do  it.    Md. 

Hi  Ttkere  ia  a  safer  reppodtory  pf  the  adjudications  of  oourta,  than  the  remem- 
jltjeace  of  judgjss ;  and  their  declaration  of  them,  is  no  ptoof  of  their  ex- 
istence.   Ibid. 

12.  In  aease  in  equity^'brought  by  appeal  firom  the  court  of  appeals  of  But  Florida, 
the  qontents  df  ceHain  documents  which  contained  the  agreements  of  the 
paxtiesy  were  stated  tol>e  set  out  in  the  bill.  The  contracts  were  not  proved 
.  in  the  .oanse  by  testimony^  nor  was  their  new  production  accounted  for  by  se^ 
oondaiy  evideAoe.  The  decrees  of  the  Florida  courts  were  re'rersed,  and 
the  cause  4remanded  to  the  court  of  appeals,  to  allow  the  plbadingk:  to  be 
amended,  and  the  documents  inferred  to,  or  the  contents  of  the  same  to  be 
duly  authentiOated  and  ptoyed,  A^.    Lny  ▼.  Jhredondo.    818. 

18.  Where  the  evidence  in  a  cause  conduces  to  prove  a  fact  in  issue  before  a 
jury,if  it  is  competent  in  law,  a  jury  may  infer  any  fact  from  suc)i  evidence 
which  the  law  authorises  a  court  to  infer  on  a  demurrer  to  ovidence,.  After 
a  verdict  in  ftvour  of  either  party  on  the  evidence,  he  has  alight  to  demand 
of  a  court  of  error  that  they  look  to  the  ^evidence  only  for  one  purpose,  with 
the  singta  eye  to  ascertain  whether  it  was  competent  in  law  to  authorise  the 
jury  to  find  the  fact^  which  mad)»  out  the  right  of  the  party,  on  apart  or  ths 
whole  of  his  case.  If,  in'  its  judgment,  the  appellate  court  shall  hold  that 
the  evidence  was  competent,  then  they  must  found  their  judgment  on  all 
each  ftcts  as  Were^  legally  inferrible  therefrom -,  jn  the  saiQc  manner,  and 
with  the  same  legal  results  as  if  they  had  been  definitely  set  out  in  a  special 
veCdict.-  Sow  on  the  other  hand,  the  finding  of  a  jury  on  the  whole  avi- 
dence  in  a  eanse*  must  be  taken  as- negativing  all  the  facts  in  which  the 
party  agafnst  whom'  their  verdiot  is^gtven,  "has  attempted  to  infer  from^  or 
establish  firqm  the  evidence.    Hipbrnm  v.  Dukais'  LesgeSj  345. 

14.  A  translation,  by  the  secretary  of  the  board  of  land  commissioners  of 
Flbrida,  whose  du^  iX  was  to  translate  Spaniah  documents  giv^n  in  evi- 
dence before  the  bpard  of  commissioners,  of  a  certified  cppy  of  a  Spanish 
grant  ef  land  in  Iloridit,  which,  had  been  produced  to  the  board,  was  pro- 
perly Jidmitted  mm  evidence  of  the  gralit:  satisfactory  proof  having  been 
given  to  the  Court,  that  the  original  grant  could  not  be  fonnd  in  the  records 
of  East  lloiicia ;  and  that  thip  Was  the  best  evidence;  fnm  the  nature  jof  the 
oa»e,  which  conld  be  given  of  the  existence  of  the  original  paper,  lost  or 
destroyed.     TU  Xhdttd  Staie$  v.  XMsfptne's  fleiry,  ^.    664. 

FLORIDA  LAND  CLAIMS. 

I.  A  grant  ol"  lahd  in  East  Florida  was  made  by  the  governor,  before  the  ces- 
sion  of  Florida  by  Spain  to -the  United  Statesmen  conditions  which  were  not 
performed  by  the  grantee  within  the  time  limited  in  the  grant;  orany  ex- 
ertions made  by  him  to  pezformr  them.  No  sufiloient  cause  for  the  non* 
performance  of  the  conditions  having  been  showp^  the  decree  of  the  su- 
preme court  of  Bast  Florida,,  which  confirmed  the  grant,  was  reversed. 
TIU  VmUi  SUM  v.  MiUs'  HofM.   215. 

SI.  A  grant  for  land  in  Florida  by  Gov.  Ooppinger,  on  eondiUon  that  the  grantee 
build  a  mill,  within  a  period  fixed  in  the  grant,  was  dechured  U>  be  void; 
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ihe  fn&toe  not  hitTinf  perfomied  th«  eondiUoir;.of  dMwn  jrofiBDiil  eanfe 
'    f^ritonon-perfomiAiiee.    Ifu  Pnited  SuOu  r.  Kuigd^.   476.. 

3.  Under  the  Floiida  ttnuiy,  grants  of  land  made  beftfre'  the  a4th  Jannaiy,  1818, 

by hia GathojUo majesty,  or  by  his  lawful  anthorities,  stand  latUM.andecNit. 
finned  to  the  taine  extent  that  the  same  grants  would  be  Talid  ii)TIoiida^ 
had  remained  nnder  the  dominion  of  Spain;  and  tbe-oWners  of  eonditinnal 
grants,  who  bave  been  prevented  fVom  iiilfiliing  all  the  conditions  of  their 
grants,  haye  time  by  the  treaty  extended  to  them  k>  complete  saeh  eon- 
ditions.  That  time^  as  was  declared  by  the  Supreme  Court  in  Anredondo's 
ease,  6  Peten,  478,  bbgan  to  tun  in  regard  to  individual  rights  firom  the  rati« 
fication  of  the  treaty ;  and  the  treaty  declafes,  if  the  condi^oni  are  not 
complied  with,  within  the  t^rms  limited  in  the  grant,  that  the  grants  shall 
be  nuU-and  void;    Ibid. 

4.  In  th»>c6&strtlction  of  the  Florida  treaty,  it'U  admitted  that  the  United  States 

succcieds  to  all  those  equitable  obligations  which  we  are  to  stippose  would 
.have  influenced  his  Catholic  majesty,  po  secure  their  property  to  his  sub- 
je<^,  and  if  hich  'Would  have  been  applied  by  him  in  the  construction  of  k 
conditional  gmnt,  io  make  it  absolute;  and  further,  that  the  United  States 
must  maintain  the  rights  ^  property  under«^it,  by  applying  the  laws  and 
custou^  by  which  those  righjks  w«re  secured,  hefcgnk  Florida  Was  ceded ;  or 
by  whieh  an  inchoate  right  of  property  would,  by  i)ioee  li^ws  and  customs, 
have  been  adjudicated,  by  the  Spanish  authority  to  have  become  a  perfect 
right.    Ihid, 

5.  Louisiana  and  Florida  treaties. 

FOREIGN  ATTACHMENT. 

1.  Process  of  foreign  attachment  cannot  be  piopetlj  issued  bj  the  circuit  courts 
of  the  United  States,  in  cas^  where  the  defendant  is  domiciled  abroad,  or 
not  found  within  the  district  in  w^iich  the  process  issues,  so  that  it  cannot 
be  served  upon  him.  TaUmd  r.  Sprague.  300. 
.  2.  By  the  genaral  provisions  of  the  laws  of  the  United  States :  1.  The  circuit 
Courtis  can  issue  no  pM&ess  beypnd  the  limits  of  their  districts.  *  2.  Inde- 
pendently of  positive  legislation,  tfie  process  can  only  be  served  upon  per- 
sons within  the  same  districts.  3.  The  acts  of  congress  adopting  the  state 
process,  adopt  Che  form  and  modes  of  fcrvice  only,  -so  fiir  as  the  persons  are 
rightfully  within  the  reach  of  such  process;  and  did  not  intend  to  enlarge 
the  B^^here  of  the  jurisdiction  of  the  circuit  courts.  4.  The  right  to  attach 
property  to  compel  the  appearance  of  persons,  can  properly  be  used  only  in 
cases  in  which  such  persons  are  amenable  to  the  process  of  the  circuit 
court,  in  personam;  that  is,  w^ere  they  are  inhabitants,  or  found  within 
the  United  States;  and  not  where  they  are  aliens,  or  citiaens  resident 
abroad,  at  the  commencement  .of  the  suit,>and  have  no  inhabitancy  here. 
Ibid. 

3.  In  the  case  of  a  person  being  .ainenable  to  process,  in  personam,  an  attach- 

ment against  his  property  cannot  be  issued  against  him;  except  as  a  part, 
of,  or  together  yrith  process  to  be  served  upon  his  person.    Ibid.  < 

4.  A  party  against  whose  property  n  foreign  attachment  has  issued  in  a  circuit 

court  of  the  United  States,  although  the  circuit  court  had  no  ri|(ht  to  issue 
such  an  attachment,  having  appeared  to  the  suit,  and  pleaded  to  issue,  can- 
not afterwards  deny  the  jurisdiction  of  the  court  The  party  had,  as  a  perr 
Vol.  XIL— 5  K 
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■onal  priTilege,  a  right  to  refbae  to.  appear;  but  it  Was  abo  eon^Mtent  to 
him  to  waira  the  objection.    Itid. 

FRAUD. 

1.  The  administrator  of  hi»  father,  who  left  a  valuable  estate  in  the  county  of 
Alleghany,  PennayiFania,  suffered  the  estate  to  be  sold  by  the  sheriff,  for  a 
debt  daeby  the  intestate,  and  the  estate  was  purchased  by  the  attorney  of 
the  creditor,  for  a  considerable  sum  beyond  the  debt;  and  who,  after  hold- 
ing it  f^r  eome  time,  conveyed  it  to  the  administrator  by  deed,  vesting  the 
estate  in  him,  in  his  own  right,  be  having  been  paid  the  amount  of  the 
debt  due  by  the  intestate.  The  administrator,  to  an  application  made  to 
kim  by  hk  legal  heir  and  a  grandchild,  who  lived  in  the  state  of  Mississippi, 
represented  that  the  intestate  had  not  left  more  property  than  wonld  pay 
his  debts.  There  was  evidence  that  less  than  one- tenth  of  the  real  estate 
of  the  intestate  would  have  satisfied  the  judgment  for  what  it  was  sold.  The 
administrator  claimed  the  property  conveyed  to  him  as  his  own,  and  to  ex- 
clude all  claims  to  it  by  the  grandchild  of  the  intestate.  Held,  that  no 
title  to.  the  estate  against  the  claim  of  the  co-heir  of  the  intestate  was  ao- 
quited  under  the  deed  made  to  him  by  the  attorney  of  the  creditor;  and 
iJiat  in  a  proceeding  in  ejectment  by. the  co-heir  to  recover  her  part  of 
the  real  estate,  in  order  to  msjntain  the  suit,  it  is  not  necessary  t*  prove 
that  the  purchaser  at  the  sheriff's  sale  participated  in  the  fraud,  in  order  to 
enable  the  co-heir,  to  recover  in  an  eiectment.  Lessee  of  Swayze  and  Wifs 
Y^Bwkeetal.   11. 

S.  That  fraud,  is  cognizable  in  a  court  of  law,  as  Veil  as  in  a  court  of  equity,  is 
a  well  established  principle.  It  has  often  been  so  ruled  In  the  Supreme 
Court    Ibid, 

FRAUDULENT  CONVEYANCES. 

h  Where  there  is  dearly  a  bona  fide  grantor,  the  grant  is  not  one  of  tl^ose  con- 
veyances within  tl^  statutes  against  fraudulent  conveyances.  Ctarhe  tt  oL 
Y,  White.    178. 

S.  W.  purchased  a  lot  of  ground  in  the  city  of  Washington,  early  in  1829,  for 
one.  thousand  five  hundred  and  thirty-two  doUajs,  on  a  credit  of  one.  two 
and  three  years,  and  paid  the  notes  at  maturity.  He  too^  posseasion  im- 
mediately alter  the  purchase,  and  commenced  improving  by  erecting  build- 
ings on  it.  On  the  14th  of  January,  1832,  Smith,  who  had  sold  the  land  at 
the  request  of  W.,  conveyed  it  to  a  trustee,  for  the  benefit  of  the  infant 
children  of  W.  The  improvements  before  the  deed,  amounted  in  value  to 
throe  thousand  dollars,  and  after  the  deed  to  twelve  hundred  dollars,  or 
fifteen  hundred  dollars.  .He  fafled  in  December,  1833;  and  the  property 
was  then  Worth  About  six  thousand  dollars.  The  deed  of  conveyance  by 
Smith,  was  not  recorded  until  within  one  day  cf  the  expiration  of  the  time 
prescribed  for  recording  such  deed^  by  the  statutox  of  Maryland.  The  par- 
ties who  made  a  composition  of  a  Du'g.  debt  due  to  them  by  W.,  in  which 
composition  they  susliained  a  loss  of  thirty  per  cent.,  knew  at  the  tim^  of 
the  composition,  t>f  the  conveyance  of  this<  property  to  the  iiifiint  children 
of  W.y  and  of  his  large  improvements  on  the  same  j  and  made  the  compo- 
sition with  this  knowledge.  The  Court  refuseu  to  decli^  tfce  agreement 
of  bomposiiion  void,  because  of  this  transaction.    Ibid, 
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1.  This  Cburt.bu  uaifonnlj  hM,  that, the  t*ini  ^gtuki"  in  m  tiit^i  eom- 

prehends  not  only  thoM  which  are  liiade  in  form,  but  alfo  any  euMeewioii, 
warrant,,  order  or  permieaibn  to  surf  ejr,  poeaen  or  settle,  whether  eTidenoad 
by  writing  or  parol,  pr  presumed  from  possesaion;  ajud  that  in. the  term 
'Maws."  is  iuoluded  custom  and^age,  when  once  settled  >  though  it  may 
be ** comparatively  of  recent  date, and  is  not  one  of  thofeto  the oontraxy 
of  which  the  memory  of  man  runneth  not^  which  eoutribilted'ao  oiiloli  tct 
make  up  the  common  laW  code,  which  is  eo  justly  yenerated:**  ArsCjUr  ▼• 
Lucas.    410. 

2.  A  gnuit  may  be  made  by  a  law,,  ai;  wifll  as  a  patent  prursaiant  to  a  law ;  and  t, 

confirmation  by  a  law,  is  as  fully  to  all  intents  and  purpoee»  a  grMit,  as  if  it 
contained  in  terms  a  grant  de  novo.    IM, 

3.  Florida  land  claims. 

4.  Louisiana  and  Florida  treaties. 

GRANTS  OF  LANP  IN  LOUISUNA,  AND  IN  FLORIDA. 

1.  Louisiana  and  Florida  treaties. 

5.  Florida  land  claims. 

GUARANTY. 

1.  Up^n  a  letter  of  guaranty  addressed  to  a  particular  person,  or '  to  persons  ge- 

nerally, for  a  future  credit  to  be -given  ton  party  in  whose  favour  the  gua- 
ranty is  drawn;  to  charge  the  guarantor,  notice  is  necessariljf  to  bo  given 
to  him  that  the  person,  giving  the  credit  has  accepted  of  ^ted  upon  the 
guaranty,  and  has  given  credit  on  tl^e  faith  of  it.  This,  is  not  an  open  ques^ 
tion  -in  the  Supreme  Court,  afler  the  decisions  which  have  been  made  in 
Russell  V.  Clarke,  7  Cranch,  69;  2  Cond.  Rep.  417;  Edmondson  V.  J>imke, 
5  Peters,  634;  Douglass  ▼.  Reynolds,  7  Peters^  113;  and  Lee  v.  Diok,  10 
Peters,  483.    SdaiaUf  CwrnhjighoM  ^  Coi  v.  Jmus.    S07. 

2.  The  rule  is  well  settled,  that  the  guarantor  of  a  promissory  note,  whose  name 

does  not  appear  on  the  note,  is  botmd  without  notice^  where  the  maker  of 
the  ilote  was  insolrent  at  its'  maturity ;  unless  he  <ban  show  he  has  sustained 
some  prejiidioe  by  want  of  notice  of  a  demand  on  the  niaker  of  the  note,  and 
.  notiee  of  non-payment    Reynolds  et  al.  y.  D<mglas9  H  e/.    497. 

3.  If  the  guarantor  could  prpve  he  had  suffered  damage  by  the  neglect  to  make 

the  demand  <>n  the  maker  of  the  note,  and  tp  give  notice,  he  coiild  only  be 
discharged  to  the  extent  of  the  damage  sustained.    JHd. 

4.  In  order  to  enable  the  party  claiming  under  a  guaranty,  to  re<Sover  tVom  the 

guarantor  by  a  letter  of  credit,  he  must  preve  that  notiee  of  its  acceptance 
had  been  given  in  a  reasonable*  time  alter  the  letter  of  credit  had  been  ac- 
cepted. Thij  notice  need  not  be  proved  to  have  been -given  in  writing,  or 
in  any  particular  form;  but  may  be  inferred  by  the  jury  from  ftcts  and  cir- 
oumstances  which  shall  warrant  such  inference.    Ibid. 

5.  A  recognition  of  the  parties  to  a  letter  of  credit  of  their  obligation  to  pay  ae' 

guarantors  under  a  supposed  liability,  which  did  not  arise  from  the  fkets  of 
the  c^se,  and  of 'which  facts  they  were  ignorant;  would  not  be  a  waiver  et 
the  notice  they  were  entitied  to  hare  of  the  acceptance  of  their  goaimnty. 
IhU. 

6.  A  promise  to  pay  n  debt  by  the  guaranfaors,  qpialified  witii  a  colidition  which 
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WM  rejeotady  u  not  a  waiver  bj  the  guarantor  of  his  right  to  notice  of  the 
acceptance  of  their  gnaranty.  Ibid, 
7.  When  the  party  in  whoee  favoor  a  letter  of  credit  is  giyen,  aflerwarde  be- 
cornea  insolyent,  and  his  insolvency  is  known  to  the  goarantors;  it  is  not 
necessary,  in  an  action  on  the  letter  of  credit,  to  prove  that  a  demand  of 
payment  was  made  on  the  insolvent',    ibid. 

INSURANCE. 

1.  By  the  well  settled  principles  of  law,  in  the  United  States,  the  state  of  the 
facts,  and  not  the  itate  of  the  information  at  the' time  of  the  abandonment, 
constitutes  the  criterion  by  Which  is  to  be  ascertained  whether  a  total  loss 
has  occurred  or  not,  for  which  an  abandonment  can  be  made.  If  the  aban- 
donment when  made  is  gOod,  the  rights  of  the  parties  are  deifinititely  fi^ed ; 
and  do  not  become  changed  by  any  subsequent  events.  If,  on  the  other 
hand,  the  abandonment  when  made  ianot  good,  subsequent  circumstancee 
will  not  afiect  it ;  so  as  retroactively  to  impart  to  it  a  validity  which  it  had 
not  at  its  origin.    BradlU  v.  The  Mwyland  huwranM  Companif,    378. 

S.  In  cases, if^here  the  abandonment  is  founded  upon  a  iuppoaed  technical  total 
loss,  by  a  damage  or  injury  exceeding  one-half  the  value  of  the  vessel;  al- 
though the  fact  of  such  damage  or  injury,  must  enst  at  the  time,  yet  it  is 
necessarily  open  to  proof,  to  be  derived  from  subsequent  events.  Thus,  if 
the  repairs,  when  subs^uently  made,  clearly  exceed  the  half  value,  it  is 
plain  that  this  affords. one  of  the  best  ptoofk  at  the  actual  damage  dr  mjuty. 
Qn  the  other  hand,  if  the  subsequent  repairs  afe  hx  below  the  half  value, 
this,  so  far  as  it  goes,  afibrd;i  an  inference  the  othpr  way.  In  many  cases  of 
stranding,  the  state  of  the  vessel  may  be  such,  from  the  imminency  of  tHe 
peril,  and'  the  apparent  cost  of  expenditures  requisite  to  deliver,  her  from  It, 
as  to  justify- an  abandonment;  although^  by  some  fortunate  occurrence,  she 
may  be  deUvered  from  her  peril  without  an  actual  expenditure'of  one-half 
of  her, value,  alter  she  is  in  safety.  Where,  in  the  circumstanceir  in  which 
the  vessel  then  may  have  been,  in  the  highest  .degree  of  probability  the  ex- 
penditures to  repair  her  would  es^ceed  half  her  valae^  and  if  her  distress  and 
peril  be  such  as  wjould  induce  a  considerate  owner,* uninsured,  Aid  upon  the 
spot,  to  withhold  every  attempt  to  get  the  vessel  ofP,  because  of  such  ap- 
^IM^ntly  great  expenditures ;  the  abandonment  would,  doubtless,  be  good. 
Ibid, 

3.  In  respect  to  the  mode  of  ascertaining  the  value  of  the  ship,  and,  of  course, 

whether  she  is  injured  to  the  amount  of  half  heir  value,  it  has,  on  the  fullest 
consideration,  been  held  by  the  Supreme  Court,  that  the  true  basis  of  the 
vahiiition  is  the  value  of  the  ship  at  the  time  of  the  disaster;  and  that  if 
after  the  damage  is,  or  might  be  repured,  the  ship  is  not,  or  would  not  be 
.worth  at  the  plac  v  of  repairs,  double  the  cost  d  repairs,  it  Is  to.  be  treated 
as  a  technical  total  loss.    JHd» 

4.  The  valuation  in  the  policy,  or  the.valiie  at  the  home  port^  or  in  the  genmal 

market  of  other  poits,  constitutes  no  ingredient  in  ascertaining  whether 
the  injury  by  the  disaster  is  more  than  one>half  of  the  value  of  the  ressel, 
or  not  For  the  like  reason,  the  ordinary  deduction  in  case  of  a  partial  loss; 
of*'  one-third  new  for  old,"  from  thi  repairs,  is  equally  inapplieable  to  eases 
of  a  technical  total  iostf,  by  an  injury  ezoeeding  one-half  <^the  value  of  the 
vessel.    Ibid. 
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5.  The  mere  retardation  of  the  voyage,  by  any  of  the  perils  inanred  againit,  not 

amounting  to,  or  producing  a  total  incapacity  of  the  ship  eyentoally  to  per- 
form the  Toyage,  cannot,  upon  principles  well  eetabliehed,  be  admitted  to 
constitute  a  technical  total  loss,  which  will  authorize  an  abandonment.  A 
retardation  for  the  purpose  of  repairing  damage  from  the  perils  insured 
against,  that  damage  not  exceeding  one  moiety  of  the  value  of  the  ship, 
lalls  directly  within  this  doctrine.  Under  such  circumstances,  if  the  ship 
can  be  repaired,  and  is  repaired,  and  is  thus  capable  of  performing  the  yoy- 
age,  there  is  no  ground  of  abandonment  founded  upon  the  consideration  that 
the  voyage  may  not  be  worth  pursuing,  for  the  interest  of  the  ship  owner ; 
or  that  the  cargo  has  been  injured  so  that  it  is  not  worth  transporting  fur- 
ther on  the  voyage  :>  for  the  loss  of  the  cargo  for  the  voyage,  has  nothing  to 
do  with  .the  insurance  upon  the  ship  for  the  voyage.    IHd. 

€.  An  insurance  on  time,  differs,  as  to  thif  point,  in  no  essential  m^ner  from 
one  upon  a  particular  voyage ;  except  in  this,  that  in  the  latter  case,  the  in- 
surance is  upon  a  specfic  voyage  described  in  the  policy;  whereas  a  policy 
on  time,.ittsuDM  no  specific  voyage,  but  it  covers  any  voyage  or  voyages 
whatsoever,  undertaken  within,  and  not  exceeding,  in  point  of  duration,  the 
limited  period  for  which  the  insuranceris  made.  But  it  does  not  contain  an 
undertaking  that  any  particular  voyage  shall  be  performed  within  a  parti- 
cular period.  It  warrants  nothing  as  to  any  ^prolongation  or  retardation  of 
the  voyage ',  but  only  that  the  ship  shaH  be  capable  of  performing  the  voy- 
age undertaken,  notwithstanding  any  loss  or  injury  which  may  accrue  to 
her  during  the  time  for  which  she  is  insured ;  and  of  repairing  it,  if  inter- 
rupted.   Ibid, 

7.  There  is  no  principle  of  law  which  makes  the  underwriters  liable  in  the  case 
of  a  merely  partial  loss  of  the  ship,  if  money  is  taken  up  on  bottoduy  for  the 
niBce.ssary  repairs  and  expenditures;  and/ which  makes  it  the  duty  of  the 
underwriters  to  deliver  tfie  ship  from  the  bottomry  bond  to  the  extent  of 
their  liability  for  the  expenditures;  and  that  if -they  do  not,  and  if  the  ves- 
sel is  sold  *under  the  bottomry  bond,  they  are  liable",  not  only  for  the  partial 
loss,  bnt  for  all  other  losses  to  the  owner,  for  their  neglect.    IHd, 

6.  The  underwriters  engage  to  pay  the  amount  of  the  expenditures  and  losses 

directly  .flowing  from  the  perils  insCoed  sgalnst;  but  not  any  remote  or 
contingent  loeses*  to  thtf  owner,  from  their  neglect  to  pay  the  same.    Ibid, 

9.  The  underwriters  are  not  bound  1 1  supply  ftinds  in  a  foreign  port,  for  the  re- 

pairs of  any  damage  to  the  ship  occasioned  by  a  peril  insured  against. 
They  undertake,, only,  to  pay  the  amount,  after  due  notice  and  proof  of  the 
loss,  and  within  a  prescribed  time.    IHd. 

10.  If,  to  meet  the  expenditures  for  repairs^  the  master  is  compelled  to  take  up 
money  on  bottomry,  and  thereby  an  additional  premium,  becomes  payable, 
that  constitifies  a  part  of  the  loss  for  which  the  underwriters  are  liable. 
But  in  eases  of  partial  loss,  the  money  is  not  taken  i  up  on  account  of  the 
underwriters,  but  of  the  owner ;  and  they  become  liable  for  the  loss,  whe- 
ther the  bottomry  bond  ever  becomes  due  and.  payable,  or  not.    IHdi 

11.  In  the  ease  of  a  partial  loss,  where  money  is  taken  4ip  on  bottomry  bond,  to 
deilray  the  expenditures  of  repairs,  the  underwriters  have  nothing  to  do 
with  the  bottomry  bond ;  but  aie  simply  bound  to  pay  the  partial  loss,  in- 
cluding their  share  of  the  extra  expenses  of  obtaining  the  money  in  that 
mode,,  as  a  part  of  the  loss.    IHd. 


Digitized  by 


Google 


814  INDEX. 

INSOLVENT  LAWS. 

Batt. 

JUDICIAL  POWERS. 

It  11  a  found  principle,  that  in  eyery  well  organised  goTernmont  the  judieial 
poweit  should  be  co-eztensiye  with  the  legislative ;  eo  (kr,  at  leaat,  aa  thej 
are  to  be  enforced  by  judicial  proceedi^igs.  KmdMUfFoiimtutmr  QtMnil  ▼. 
Tlu  Pnited  Statu,  524. 

JURISDICTION. 

1.  Thd  joriadiction  of  the  Sopreihe  Court,  in  writs  of  error  and  appeals  from  the 
.  circuit  court,  is  limited  to  cakes  whero  the  sum  in  controversy  ezc<»eds  two 

thousand  dollars.  Where,  by  a  decree  of  the  circuit  court,  on  an  applica* 
tion  to  havf  a  judgipent  of  the  ciropit'oourt  reformed,  so  as  to«zpunge 
therefrom  one  thousand  dollars,  and  if  the  decree  of  the  circuit  court,  order- 
ing the  same,  had  been  affirmed  in  the  Suprieme  Court,  the  appellants 
would  hay^  been  obliged  to  allow  the  deduction  ^f^ one  thousand  dollars 
from  the  judgment^  with  nineteen  years'  interest,  amounting  together  to 
the  sumof  two  thousand  and  ftirty  dollars :  it  was  held,  that  the  Supreme 
Court  had  Jurisdiction  of  this  appeal.  TUSamktfth^OmitedStMtMV.Damds 

2.  The  demandant,  a  subject  of  the  king  of  Great  Britain,  instituted  ah  action 

h^  writ  <^  right,  in  the  district  court  for  the  northern  district  of  New  York, 
against  the  defendant,  a  citixen  of  New  York.  In  the  declaration,  there 
was  no  avermenf  that  the  defendant  was  a  oitisen  of  New  Torkl  The  de- 
fendant pleaded  to  the  first  count  in  the  declaration,  and  demurred  to  the 
second  and  third  counts^  the  demandant  joined  in  the  demurrer,  and  averred 
thM  the  defendant  waa  a  citixen  of  New  York.  In  the  subsequent  proceed- 
ings in  the  case  in  the  district  court,  and  afterwards  in  .the  Supreme  Court^ 
no  exception  waa'  taken  by  the  defendant,  that  there  was  no  averment  in 
the  declaration,  that  the  defendant  was  a  citixeu  of  the  United  States, 
hm  until  the  case  came  a  second  time  before  the  Supreime.Court,  to  which 
it  waa  now  brought  by  a  writ  of  error,  proeecuted  by  the  demandant  in  the 
writ  of  righU  The  defendant  moved  to  dismiss  the  writ  of  error,  for  the 
want  of  an  avennent  of  the  citixenahip  of  the  defendant,  in  the  declaration. 
The  Court  orerruled  the  motion.    BrmdMrut  ▼.  Thcmag.    50. 

3.  To  giye  the  Supreme  Court  of  the  United  States  jnrjsdiction,  under  the 

twenty-fifth  section  of  the  Judiciary  act,  in.  a  case  .brought  from  the  highest 
oourt  of  a  state,  it  mUst  be'  apparent  in  the  record,  that  the  state  court  did 
deoide  in  favour  of  the  Talidity  of  astltnteoCthe  state,  the  constitutionality 
of  which  is  brought  into  (juestion  on  the  writ  of  error.  Two  things  must  be 
spparent  in  thtf  record ;  first,  that  some  one  of  the  questions  stated  in  the 
twenty-fifth  secUon  did  arise  in  the  state  court ;  and  secondly,  that  a  deci- 
sion was  actually  made  thereon,  by  the  same  court,  in  the  manner  required 
by  the  section.    MKinney  ▼.  QtrroU.    66. 

4.  Indictment  in  the  circuit  court  of  the  United  States  for  the  southeru  district 

of  New  York,  for  felqniouily  stealing  a  quanti^  of  merchandise  belonging 
to  the  ship  Bristol,  the  ship  ^ing  in  distress,  and  oast  away  on  a  ahoal  of 
the  sea.  on  the  coast  of  the  mate  of  New  York.  The  indictment  was  founded 
on  the  9th  section  of  the  iet,  entitled  "  An  Act  more  eAetnally  to  pnoride 
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for  the  ppniihiiMiit  of  carUin  crimet  agaiDit  the  United  Stttee,  tii4  for  other 
porposea ;  approved  3d  March,  1825."  The  i^oods  were  taken  above  liigh 
water  mark,  upon  the  beach,  in  the  county  of  Qneena,  in  the  atate  of  New 
York.  HM,  that  the  oflfence  committed  waa  within  the  joriadiotion  of  the 
circuit  court     Tkfi  Umted  States  ▼.  Coombs.    72. 

5.  In  caiea  purely  dependent  upon  the  locality  of  .the  act  done,  the  admiralty 

joriadiotion  ia  limited  to  the  aea,  and  to  the  tide-water  aa  far  aa  the  tido 
flowa.  MiJced  caaee  may  ariae^  and  often  do  ariae,  where  the  act  and  aervicea 
done  are  of  a  fnixed  nature ;  aa  where  aalvage  aervicea  are  performed  partly 
on  tide-watera  and  partly  on  ahore,  for  the  preaervatibn  of  the  property,  in 
which  the  admiralty  juriadiction  baa  been  oonatantly  ezerciaed  to  the  extent 
ofdecreeing  aalvage.    /M, 

6.  A  bill  waa  filed  by  W.  a  citiien  of  Connecticut,  againat  M.  and  others,  citi- 

zena  of  Rhode  laland,  in  the  circuit  court  of  the  United  Statea  for  the  dia- 
trict  of  Rhode  laland.  An  anawer  waa  put  into  the  bill,  and  the  cause  waa 
referred  to  a  maater  for  an.  account.  Pending  these  proceedings,  the  com- 
plainant died ;  and  adminiatration  of  hie  effects  was  granted  to  C.  a  citizen 
•f  Rhode  laland,  who  filed  «  bill  of  revivorHn  the  drcuit  court.  The  lawa 
of  Rhode"  laland  do  not  permit  a  peraon  residing  out  of  the  state  to  take  out 
admimstration  of  the  efiects  of  deceased  person  within  the  state ;  and  they 
make  auch  adminiatration  indispensable  to  the  prosecotiou  and  defenca  of 
any  suit  in  the  atate ^  in  tight  of  the  eatate  of  the  deceaaed.  HM,  that  the 
bill  of  revivor  waa  in  no  jnat  aenae  an  original  auit,  bat  waa  a  mere  con- 
tinuation of  the  original 'auit.  'The  partiea  to  the  original  auit  were  citizens 
of  difiere;  states ;  and  the  juriadiction  of  the  oo^rt  completely  attached 
to  the  controversy.  Having  so  attached,  it  could  not  be  diveated  by  any 
subsequent  proceedings;  and  the  circuit  coUrt  of  Rhode  Island  has  right- 
ful abthorily  to  proceed  to  ita  final  deternunation.  CUtrks  v.  Mmthswsom  st 
at.    164. 

7.  If,  alter  the  proper  commencement  of  a  suit  in  the  circuit  court,  the  plaintiff 

removes  into,  and  becomes  a  citizen  of,  the  aame  state  with  the  defendant; 
the  jurisdiction  of  the  circuit  court  over  the  cause  ia  not  afibcted  by  auch 
change  of  domicil.    iUA 

8.  The  death  of  a  par^  pending  a  suit  does  not,  where  the  cause  of  action  sur- 

Tives,  amount  to^a  determination  of  the  suit;  It-  might,  in  suits  at  com- 
mon  law,  upon  the  mere  princtplea  of  that  .law,  have  produ^  an  abate- 
ment  of  the  suit,  which  would  have  deatroyed  it.  But  in  courts  of  equity-, 
an  abatement  of  the  suit  by  the  death  of  the  party,  nas  always  been  held  to 
have  a  tery  different  effict;  for  such  abai;pment  amonnta  to  a  mere  auspen-. 
aion,  and  not  to  a  determinati<m  of  the  auit.  it  may  again  be  put  in  motion 
by  a  bill  of  revivor ;  and  the  proceedings  being  revived^  the«ourt  proceeds 
to  i|s  determination  as  on  an  original  bill.  Ibid, 
*  9.  In  ths  31st  section  ot.  the  judiciary  act  of  1789,  eongress  manifestly  treats 
the  revivor  of  a  suit,  hf  or  against  the  repreaentatives  of  the  deceased 
party,  as  a  tnatter  of  right,  and  aa  a  mere  continuance  of  the  origmal  suit; 
without  any  distinction  aa  to  the  eitizenahip  of  the  representative,  whether 
he  belongs  to  the  same  atate  where  'the  <^uase  is  depending,  or  to  another 
state,  ibid. 
KX  The  Supreme  Court  has  not  jurisdiction  of  a  case  brought  by  a  writ  of  arror 
Qrom  the  supreme  court  of  the  state  of  fifissouri,  under  the  99th  section 
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of  the  judiciarj  act,  where  the  qaeition  wu  whether  the  eppeUee  wm  e 
slaTe.  The  proTisiono  of  the  treaty  by  which  Loaisiana  wee  e^ded  to  the 
United  States,  and  in  whicti  was  a  guaranty  of  the  propeHy  if  persons  re- 
siding at  the  time  of.  the  cession  within  the  territory  of  liouiaiana,  miy  be 
enforced  in '  the  courts  of  the  state,  of  Missoori.  The  allegation  that  the 
treaty  has  been  misconstrued  by  the  supreme  court  of  the  state,  in  re- 
fusing to  sanction  the  claim  asserted,  will  not  give  the'  Supreme  Court  of 
the  United  States  jurisdiction  in  thtf  case.  CkoUau  ▼.  Marguenft,  a  colour^ 
woman,    607. 

11.  In  the  case  of  Crowell  ▼.  Randall,.  10  Peters,  368,  the  Court  reyised  all  the 
cases  on  jurisdiction  under  the  25th  section  of  the*  judiciary  act,  and  laid 
down  the  law  as  they  wished- it  to  be  uhiversally  understood.*   Ui(L 

12.  No  court  ean,  in  the  ordinary  administration  of  justice,  in  common  law  pro- 
ceedings, exercise  jurisdiction  over  a  party,  unless  he  shall  voluntarily  ap. 
pear,  or  is  found  within  the  jurisdiction  of  the  court,  so  as  tO  be  served  with 
proceM.  Such  process  cannot  reach  the  party  beydnd  the  territorial  juri»> 
diction  of  the  court.  This  is  a  personal  privilege,  which  may  be  waived  bj 
appearance ;  and  if  advantage  is  to  be  taken  of  it,  it  must  be  by  plea,  or 
some  other  mode,-  at  an  early  stage  of  the  cause.  •  The  StaU  iff  Rhode 
Island  V.  J%e  CommonwMlth  of  MasaaehusttU.    667. 

13.  Jurisdiction  is  the  power  to  hear  and  detertnine  the  subject-matter  in  con- 
troversy between  parties  to  a  suit;  to  adjudicate  or. exercise  any  judicial 
power  oter  them.  The  AaU  of  Rhode  IHand,  tfc,  v.  The  ConmonweaUk  rf^ 
Maseachusetts.   657. 

14.^  An  objection  to  jurisdiction  on  the  ground  of  exemption  from  the  proeedb 
of  the'  court  in  which  the  suit  is  brought,  or  the  manner  in  which  a  de* 
fendant  is  brought  into  it,  is  waived  by  appearance  and  pleading  to  iuue ; 
but  when  the  objection  goes  to  the  power  of  the  court  over  the  parties,  or 
the  subject  patter,  the  defendant  need  not,  fox  he  cannot  give  the  plaintiff 
a  better  writ  or  bill.    lifid. 

15.  In  the  case  of  the  SUte  Of  Rhode  Island  v.  The  Commonwealth  of  Mas- 
sachusetts, the  Court  did  not  to  mean  to  put  the  jurisdiction  of  the. Su- 
preme Court  on  the  ground  that  jurisdiction  was  assumed  in  consequence 
of  the  state  of  Massachusetts  having  appeared  in  that  cause.  It  was  onlj 
intended  to  say,  that  the  appearance  of  the  state  superseded  the  necessity  of  ' 
considering  the  question,  whether  any  and  what  course  would  have  been 
adopted  by  the  Court,  if  the  state  had  not  appeared.  The  Court  did  not 
mean  to  be  understood,  that  the  state  had  concluded  herself,  on  the  ground 
that  she  had  voluntarily  appeared ;  or,  that  if  pbe  had  not  appeared,  the 
Court,  would  not  have  assumed  jurisdiction  of  the  case.  Being  satisfied^ 
the  Court  had  jurisdiction  of  the  subject  matter  of  the  bill,  so  far  ^t  least 
as  respected  the  question  of  boundary,  all  inquiry  as  to  the  mode  and  man- 
ner in  which  the  state  was  to  be  brought  into  Court,  or  what  would  be  the 
course  of  proeeeding  if  the  state  declined  to  ^  appear,  became  exitirely 
unnecessary.  The  Commonwealth  of  'MaseachuseUs  ads.  The  SUUe  of  Rhode 
Islandf^ii.    757. 

LAND  TITLES  IN  LOUISIANA  AND  MISSOURL 

1.  The  state  of  Missouri  was  formerly  a  part  of  the  territory,  first  of  France, 
next  of  Spain,  then  of  France,  who  ceded  it  to  the  fJnited  Btofes  bj  the 
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tmty  o;f  1803,  in  full  propriety,  sovereignty  and  dominion,  as  she  liad  ac 
quired  and  held  it;  by  which  this  government  pot  itself  in  place  of  the 
former  iovefeigns,*  and  became  invested  with  all  their  rights,  subject  to 
their  concomitant  obligations  to  the  inhabitants.  Both  were  regulated  by 
the  l4w  of  nations,  according  to  which  the  rights  of  property  are  protected, 
even  in  the  case  of  a  conquered  country ;  and  held  stored  and  inviolable 
when  it  is  ceded  by  treaty,  with  or  without  any  stipulation  to  snch  eff'ect; 
and  the  kws,  whether  in  writing,  or  evidenced  by  the  usage  and  customs 
of  the  conquered  or  ceded  country,  continue  in  fbroe,  until  aheied  by  the 
new  sovereign.  StrothsrV,  lALca$.  410. 
8.  No  principle  can  be  better  established  by  the  authority  of  the  Supreme  Court, 
than  "  that  the  acts  of  an  officer,  to  whom  a  public  duty,  is  assigned  by  hb 
king,  within  the  sphere  of  that  doty,  are  prima  fkoia  ttken  to  be  within  his 
power.'*  "  The  principles  dn  which  it  rests,  are  believed  to  be  too  deeply 
fonnded'in  Vaw  and  reason,  ever  to  be  successfully  assailed.  He  ]irho  would 
controvert  a  grant  executed  by  the  lawful  authority,  with  all  ihe  solemnities 
required  by  law,  takes  on  himself  the  burthen  of  showing  that  the  officer 
has  transcended  the  powers  conferred  upon  him;  ,or  that  the  transaction  is 
tainted  with  fraud."    Ibid. 

3.  Where  the  act  of  ^n  officer  to  pass  the  title  to  land  according  to  the  Spanish 

law,  is  done  contrary  to  the  written  order  of  the  king,  produced  at  the  trial, 
without  any  explanation ;  it  shall  be  presumed  that  the  power  has  not  been 
exceeded :  that  the  act  was  done  on  the  motives  set  out  therein ;  and  ac- 
cording to  some  order  Icnown  to  the  king  and  his  officers,  though  not  to  his 
subjects :  and  courts  ought  to  require  very  full  proof,  that  he  had  transcended 
his  powers,  before  they  so  determine  it.    Ibid. 

4.  The  unwritten  law  of  Couisiana  before  the  cession  of  the  territory  to  the 

United  SUtes.    Ibid. 

5.  In  favour  of  long  possession  and  ancient  appropriation,  every  thing  which 

was  done  shall  be  presumed  to  have  been  rightfully  done ;  and  though  it 
does  not  appear  to  have  been  done,  the  law  will  presume  that  whatever  was 
necessary  has  been  done.    Ibid. 

6.  Regulations  under  the   Spanish  laws  relative  to  town  lots,  and  out  lots. 

Ibid. 

7.  Louisiana  and  Florida  treaties. 

LIMITATION  OF  ACTIONS. 

1.  No  principle  of  law  is  better  settled,  than,  that  to  bring  a  case  within  the 
exception  of  merchandise  accounts  between  merchant  and  merchant,  in  the 
statute  of  limitations,  there  must  bean  account;  and  that,  an  account  open 
or  current;  that  it  muat  be  a  direct  concern  of  trade;  that  liquidated  de- 
mands on  bills  and  notes,  which  are  only  traced  up  to  the  trade  or  merchan- 
di«e,  are  too  remote  to  come  within  this  description.  But  when  the  account 
is  stated  between  the  parties,  or  when  any  thing  shall  have  been  done  by 
them,  which  by  their  implied  admission  is  equivalent  to  a  settlement;  it  has 
then  become  an  ascertained  debt.  Where  there  is  a  settled  account  that 
becomes  the  cause  of  action,  and  not  the  orig.nal  account;  although  it 
grew  out  of  an  account  between  merchant  and  merchant,  their  Actors  or 
servants.     ToUnd  v.  Spragme.    300. 

Vol.  XII.— 5  L 
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2.  T.  shipped  a  quantity  of  merchandise  by  P,  to  Gibraltar,  who  on  arriving 
there  placed  the  ^oodsin  the  hands  of  8.,  and  received  advances  from  8. 
upon  them.  In  1825, 8.  sold  the  goods  and  transmitted  an  account  sales,  as 
of  the  merchandise  received  from  P.  to  T.,  who  received  it  in  8eptember, 
1825,  stating  the  balance  of  the  proceeds  to  be  two  thousand  &^9  hundred 
and  seventy-eight  dollars.  T.,  in  1825,  wrote  to  S.,  directing  him  to.remit 
tho  amount  to  him,  deducting  one  thousand  dollars,  which  had  hsen  ad- 
vanced  by  8.  on  the  goods,  and  which  had  been  remitted  by  P.  1o  T.  8. 
refused  to  make  the  remittance,  alleging  that  P.  was  largely  indebted  to 
him.  No  suit  was  instituted  by  T.  against  8.  until  August,  i^.  The  ac- 
count was  a  stated  account ;  and  the  statute  of  limitations  ^>pUed  to  it. 
Ibid,' 

d.  The  mere  rendering  an  account  does  not  make  it  a  stated  aceountf  but  if  the 
other  party  receives  it,  admits  the  correctness  of  the  items^  claims  the  bar 
lance,  or  offers  to  pay  it,  as  it  may  be  in  his  favour  or  against  him;  then 
it  becomes  a  stated  account  It  is  not  at  all  important  thai  the  aceoont 
was  not  made  out  between  the  plaintiff  and  the  defendant:  the  plaintiff! 
having  received  it,  having  made  no  complaint  as  to  the  items  or  the  ba- 
lance ;  but,  on  the  contrary,  having  claimed  that  balance,  thereby  adopted 
it,  and  by  his  own  act  treated  it  as  a  stated  account.    Ihid, 

4.  T.  shipped  merchandise  consigned  to  P.  as  supraeargo;  P.  put  the  goods  into 

the  hands  of  8.,  a  merchant  of  (^ibtaltar,  as  the  merchandise  of  T.,.and  re- 
ceived an  advance  upon  them.  8.  having  sold  the  merchandise,  rendered 
an  account  of  the  sales,  stating  the  sales  to  have  been  made  by  order  of  P., 
and  crediting  the  proceeds  in  account  with  P.  The  account  came  intp  the 
hands  of  T.  in  1825 ;  and  he  claimed  the  balance  of  the  proceeds  from  8., 
deducting  the  advance  made  by  8.  to  P.,  and  payment  of  the  same  was  re- 
fused by  P.  Heldf  that  as  T.  had  a  right  in  18S25  to  eall  on  8.  to  account, 
and  as  no  suit  was  instituted  against  8.  until  1834 ;  8.  having  always  de- 
nied his  liability  to  T.  for  the  amount  of  tl^e  sales,  from  the  time  of  the  de- 
mand ;  the  statute  of  limitations  was  a  bar  to  an  action  to.  recover  tlw 
amount  from  8.    Ibid. 

5.  Courts  of  equity  are  no  more  exempt  from  obedience  to  statntee  of  limita- 

tions, than  courts  of  common  law..  7%s  Bank,qfthe  United  StaU»  v.  DtaUd^ 
4tal.    ^. 

6.  The  statute  of  limitations  is  a  bar  |n.a  cas9  where,  at  the  time  of  the  return 

of  a  bill  of  eichange,  payable  in  New  Orleans,  and  drawn  in  K«iitueky« 
protested  for  non-payment,  the  parties  to  it,  in  1819,  paid  as  damages,  on  the 
bill,  ten  per  centum  on  the  amount;  and  did  not  until  1827  claim  that,  by 
the  law  of  Kentucky,  no  damages  were  payable  on  such  a  bill.  In  1819, 
the  parties  to  the  bill  paid  three  thousand  three  hundred  and  thirty  dollars 
and  sixty-seven  cents,  on  account  of  the  bill  for  ten  thousand  dollars,  the 
cost  of  protest,  and  damages;  and  gave  their  note  for" eight  thousand  dol- 
lars, for  the  balance  of  the  bill,  which  was  discounted,  and  the  proceeds,  by 
express  agreement,  applied  to  the  payment  of  the  bill.  If  no  damages  were 
payable  on  the  bill  for  ten  thousand  dollars,  an  action  to  recover  back  the 
same,  as  included  in  the  payment  of  the  three  thousand  three  hundred  and 
thirty  dollars  and  sixty-seven  cents,  could  have  been  instituted  in  18Si9. 
Ibid. 
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I.-  CpofTMiy  in  order  to  gmrd  agaimt  inlpontion,  deelared,  by  the  Uw  of  1804, 
that  air  grant*  of  land  made  by  thh  Spaniah  authoritiea,  in  the  territory 
weit  of  the  Perdido^  afier  the  data  of  the  treaty  of  St.  Ddefoneo,  shoald  be 
.  noil  and  yoid ;  ^exoepting  thoee  to  actoal  eettlera  acquired  before  Becember 
90th,  1803.    Oarda.Y.Lee.    611. 

9.  The  cbntroveny  in  relation  to  the  cfonntry  lying  between  the  Mieeianppi  and 
the  Perdido  ri^evty  uid  %e  yalidity  of  the  grants  made  by  Spain  in  the  die- 
puted  territory,  after  tfie  eeemon  of  Lpnieiantf  to  the  United  States,  were 
caiefnlly  examined  and  d^ded  in  the  caae  of  Foster  and  Elam  ▼.  Neilson. 
This  Court,  in  that  case,  decided  that  the.  question  of  boundary  between 
the  United  States  and  Spain  was  a  question  for  the  political  departments  of 
the  government;  that  the  legislative  and  executiTe*  branches  having  de- 
eided  the  question,  the  courts  of  the  Uiiited  States  are  bound  to  regard  the 
boundary  determined  by  them  as  the  true  one ',  thai  grants  ms^e  by  the 
Spanish  authorities  of  lands,  which,  according  to  this  boundary  line  be- 
longed to  the  United  States,  gave  no  title  to  the  grantees,  in  opposition  to 
those  claiming  under  the  United  States;  unless  the  Spanuh  grants  were 
protect  *^  by  the  subsequent  arrangements  made  between  the  two  govism- 
ments;  and  that  no  such  arrangements  were  to  be  found  in  the.  treaty  of 
1819,  by  which  Spain  ceded  the  Floridas  to  the  United  Stattos,  acobrding  to 
the-  fair  import  of  its  words,  and  its  true  construction.    Ibid. 

3.  in  the  case  of  Foster  and  Elam  v.  Neilson,  the  Sup^eme^  Court  said  that  the 
Florida  treaty  of  1819  declares  that  all  grants,  made  before  the  34th  January, 
1818,  by  the  Spanish  authorities,  "shall  be  ratified  and  confirmed  to  the 
persons  in  •possession  of  the  lands,  to  the  same  extent  that  the'  same  grants 
would  be  valid,  if  the  territories  had  remained  und«r  the  dominion  of  his 
Catholic  majesty:"  and!  in  deciding  the  case  6f  Foster  and  Elam,  the  Court 
h  .J  that  even  if  this  stipulation  applied  to  Imds  in  the  territory  in  question, 
yet  the  words  used  did  not  import  a  present  confinjjiatton  by  virtue  of  the 
treaty  itself,  but  that  they  were  words  of  contract;  **  thst  the  ratification  and 
confirmation  which  were  promised,  must  be  the  ict  of  the  legislature;  and 
until  such  shall  be  passed,  the  Court  is  not  at  life^erty  to  disregard  the  exhal- 
ing laws  on  the  subject"  Afterwards,  in  the  case  of  the  United  States  v. 
Pereheinah^  7  Peters,  86,  in  reviewing  the  words  of  the  eighth  article  of 
the  treaty^  the  Court,- for  (hia  reasons  there  assigned,  came  to  a  difierent 
ooncli)sion;  and  held  that  the  words  were  words  of  present  confirmationj 
'by  the  treaty,  where  the  ■  land  had  been  rightfully  granted  before  the  ces- 
.  sion;  and  that  it  did  not  need  the  aid  of  an  act  of  congress  to  ratify  and 
confirm  the  grant.  Thv  language  was,  however,  applied  by  the  Court,  and' 
was  inleitded  to  apply  to  grants  made  in  a  territory  which  belonged  to  Spain 
at  the  time  of  the  grant.  The  case  then  before  the  Court  was  on4  of  that 
description.  It  was  in  relation  to  a  grant  of  land  in  Florida,  wbicH  unques- 
tionably belonged  to  Spain  at  the  time  the  grant  was  msde ;  and  where  the 
Spantsb  authorities  had  an 'undoubted  right  to  grant,  until  the  treaty  of  ces- 
sioil  in  1819.  It  is  of  such  grants  that  the  Court  speak,  when  they  declare 
them  to  be  confirmed  and  protected  by  the  true  construction  of  the  treaty ; 
and  that  they  do  not  need  the  aid  of  an  act  of  congress  to  ratify  and  con- 
firm the  title  of  the  purchaser.  ^The  Court  do  noi  apply  this  principle  to 
grants '  inade  within  the-  territory*  of  Louisiana.  The  case  of  Foster  a^d 
Elsm  V.  Neilson,  must  in  all  other  respects  be  considered  as  affirmed  by  the* 
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ou6  of  Peroheman;  a«  it  dnderwent  a  careful  ezamination  in  that  «aM, 
and  as  none  of  its  principle!  were  qneitionedy  except  thai  referred  to. 
ibid. 
4.  The  leading  principle  in  the  caee  of  Foeter  and  Elam  v.  NeUeon,  which  d«> 
Clares  that  th»  boundary  line  determined  on  as  the  true  one  bj  the  politi- 
cal departmentp  of  the  government,  must  be  recognised  as  the  true  one  bj 
the  judicial  departments ;  was  efter  that  case  directly  acknowledged  and 
affirmed  by  this  Court,  in  1832,  in  the  case  of  the  United  States  t.  Arre- 
dondo  and  others,  8  Peters,  7U  ;  and  this  decision  was  given  by  the  Courts 
with  the  same  information  before  them  as  to  the  meaning  of  tho  Spanish 
side  of  the  treaty,  which  is  mentioned  in  the  case  of  Perchefaian.    Ibid. 

MANDAMUS. 

I.  The  Court  reAieed  to  award  a  mandamus  to  the  district  judge  of  the  district 

of  Louisiana,  commanding  him  to  sign  a  bill  of  exceptions  tendered  to  him, 
and  to  command  him  to  h&ve  inscribed,  by  ^e  clerk  cf  the  court,  on  the 
order  book  of  the  court,  an  order  paised  by  him.  In  a  case  which  was  be- 
fore him  under  a  mandate  from  the  Supreme  Court  of  the  Unifikl  States, 
requiring  him  to  do  and  to  have  done  certain  matters  to  Carry  into  efbet 
the  decree  of  the  Supreme  Court,  in  a  caie  which' had  been  brought  before 
the  Court  by  appeal  from  the  district  of  Lduisiana.    Ez  parte  Story.    339. 

II.  The  statements  contained  in  a  petition  addressed  to  the  Supreme  Cpurt,  ask- 

ing for  '*  a  rule  to  show  cause  why  a  mandamus,  in  the  nature  of  a  writ  of 
procedendo,  should  not  be  issued,"  not  being  verified  by  affidavit;  4hey  can- 
not,  under  the  decinons  and  practice  of  the  court,  be  considered.  Ex,  patrU 
PouUiuy  V.  7Ae  City  of  La  Fayette,  SkiOdt  et  al.    4^8. 

3.  The  circuit  court  of  the  United  States  for  the  District  of  Colombia,  has  a 

right  to  award  a  mandamps  to  the  postmaster  general  of  the  United  States, 
requiring  him  to  pass  to  the  credit  of  certain  contractors  Cf  the  United 
States*'  mail,  a  sum  found  to  be  due  to  them  by  the  solicitor  of  .the  treasury 
of  the  United  States ;  the  solicitor  acting  ubder  the  provisions  of  a  special 
act  of  congress.  Such  a  proceeding  does  not  idterfercf  in' any  respect 
whatever,  with  the  rights  and  duties  of  the  executive;  nor  does  it  involve 
any  conflict  of  powers  between  the  executive  and  judicial  departments  of 
the  government.  The  mandamus  does  not  seek  to'  direct  or  control  the 
postmaster  general  in  the  discharge  of  his  official  duty,  partaking,  in  any 
respect,  of  an  executive  character;  but  to  enforce  the  performance  of  a 
mere  ministerial  act,  which  neither  he  nor  the  President  had  any  authority 
to  deny  or  control.  Amos  Kendall,  Postmaster  General  of  the  United  States 
V.' T%e  United  Statu,  on  the  rtiatum  qf  WiUiamB.  Stokes  etal.    534. 

4.  The  act  required  by  the  law  to  be  done  by  the  postmaster  general  is,  simply 

to  credit  S.  &  S.  with  the  full  amount  of  the  award*  of  the  solicitor  of  the 
treasury.  This  is  a  precise,  definite  act,  purely  ministerial;  aftd  about 
which  the  postmaster  general  has  no  discretion  whatever.  This  was  not 
an  official  aqt  in  any  other  sense  than  being  a  transaction  id  the  depart- 
ment where  the  books  and  accounts  were  kept:  and  was  an  official  act  in 
the  same  sense  that  an  entry  in  the  minutes  of  •the  Court,  pursuant  to  an 
order  of  the  Court,  is  an  official  act.  There  is  no  room  for  the  exercise  of 
discretion,  official  or  otherwise     All  that  is  shut  out  by  the  direct  and  poei- 
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tive  oonuiuuid  of  the  law;  and  the  act  required  to  be  done  ia,  in  eyery  jait 
■enae,  a  mere  miniaterial  act.    Jlnd, 

5.  The  common  law^  as  it  waa  in  force  in  Maryland  ;irfaen  the  ceiaion  of  the 

part  of  the  atate,  within  the  District  of  Colnmbia  waa  nmde  fo  the  United 
States,  remained  in  force  in  the  district.  The  writ  of  mandamus  which 
issued  in  this  case  in  the  district  court  of  the  District  of  Colombia,  most 
be  considered  as  it  was  at  common  law,  with  respect  to  its  object  and  par- 
pose  ;  and  yaiying  only  in  the  form  required  by  the  different  character  of 
the  goyernment  of  the  United  States.  It  is  a  writ,  in  England,  issuing  oat 
of  the  king's  bench,  in  the  name  of  the  king,  and  is  called  a  prerogatiye 
writ,  bat  considered  a  writ  of  right;  and  is  directed  to  some  person,  corpo- 
ration, or  inferior  court,  requiring  them  to  do  some  particular  thing,  therein 
specified,  which  appertains  to  their  office,  and  which  is  supposed  to  be  con- 
sonant to  right  and  justice ;  and  where  there  is  no  otheir  adequate,  specific 
remedy,  such  a  writ,  and  for  s^ch  a  purpose,  would  seem  to  be  peculiarly 
appropriate.  The  right  claimed  ip  just,  and  established  by  poeitiTe  law ; 
.and  the  ^nty  required  to  be  performed  is  clear  and^ specific)  and  there  ia 
no  other  adequate  remedy.    Jbid, 

6.  The  resalt  of  the  cases  of  M^ntire  v-.  Wood,  and  M'Clnny  ▼.  Silliman  ciear- 

ly  is,  that  the  authority  to.  issue  the  writ  of  mandamus  to  an  officer  of  the 
United  States,  commanding  him  to  perform  a  specific  act,  required  by  a 
law  of  the  United  States,  is  within  the  scope  of  the  judicial  powers  of  the 
United  States,  under  the  constitution.:  but  that  the  whole  of  that  power 
has  not  teen  communicated  b}  law  to  the  circuit  courts  of  >he  United 
Stater  in  the  several  states.  It  b  a  dormant  power,  not  yet.calle^  into 
action  and  yested  in  those  pourts.  And  there  is  nothing  growing  out  of 
the  offioiaA  character  of  a  party,  that  will  exempt  him  from  this'writ ;  if  the 
act  to  be  perfoi'med  is  merely  ministerial,    ibid. 

7.  The  power  to  issue  the  Writ  of  mandamus  is,  in  England,  given  to  the  king's 

bench  only,  as  having  the  general  supervising  power  over  aH  inferior  juris- 
dictions and  dfficers,  and  is  Qo-eztensive  with  judicial  power.  And  the 
same  theory  prevails  in  the  state  governments  of  the  United  States,  where 
.  the  common. law  is  adopted,  and  governs  in  the  administration  of  justice ; 
and  the  power  of  issuing  this  writ  is  generally  confided  to  the  highest  court 
of  original  jurisdiction.    Ibid.^ 

8.  There  can  be  no.  doubt  but  that,  in  the  state  of  .Maryland,  a  Writ  of  manda- 

mus might  be  issued  to  an  executive  officer  commanding  him  to  perform  a 
t      ministerial  act  required  of  iiim  by  the  laws;  and,  if  it  .would  lie  in  t^t 
state,. there  can  be  no.  good  reason  why  it  should  not  lie  in  the  District  of 
Columbia,  in  analogous  cjuea.    Ibid. 

9.  The  powers  of  the  Supremo  Court  of  the  United  States,  and  -of  the  circuit 

courts  of  the  United  States  to  issue  writs  of  mandamus,'granted  by  the 
14th  section  of  the  judiciary  act  of  1789,  is  only  for  the  purpose  of  bring- 
ing the  case  to.  a  final  judgment  or  decree,  so  that  it  may  be  reviewed. 
The  mandamus  does  not  direct  the  inferior  court  how  to  proceed,  but  only 
that  it  must  proceed,  according  to  its  own  judgment,  to  a  final  determine/, 
tipn ;  otherwise  it  cannot  be  revipwed  in  the  appellate  court  It  is  diffiirent 
in  ,the  circuit  Court  of  the  District  of  Columbia,  under  the  adoption  of  the 
laws  of  Maryland,  which  included  the  common  law.  ^Hd 
10.  The  cases  of  M'Intire  v.  Wood,  7  Craneb,  504 ;  and  M'Olnny  v.  Silliman,  ^ 
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Wheaton,  349,  have  decided  that  the  eircttit  conrts  of  the  United  States,  in 
.  the  several  state*,  ha?e  no  power  to  iaene  a  -ipsandamnf  a|fainat  one  of  the 
officers  of  the  United  States.    IHd. 
11.  The  power  of  the  oircnit  coort  of  the  District  of  Cbltiinbia,  to  exercise  the 
jurisdiction  to  issue  ar  writ  of  mandamos  to  a  public  officer  to  do  an  ^t  re- 
quired of  him  by  law,  results  from  the  3d  section  of  the  act  of  congress,  of 
February.  27th,  180] ',  wJsich  declares  that  the  ootlrt  and  the  judges  thereof 
'.shall  have^  all  the  power  by  law  vested  in  the  circiftit  courts  of  the  United 
«  Spates.    The  circuit  courts  referred  to,  were  those  established  by  the  act  of 
Februaiy  13th,  ISQl.    The  repeal  of  that  law,  fifteen  months  afterwards, 
ahd  after  the  circuit  court  for  this  district  had  been  orguiited,  and  had  gone 
into  operation,  under  ihe  act  of  27th  February,  1801,  co'uld'  not,  in  anjr  man*- 
ner,  affect  that  law  any  further  than  was  provided  by  the  repealing  act 
thU, 

MANDATE. 

1.  The  Supreme' v^urt  is  bound  to  grant  a  mandate  to  Che  inferior  court,  which 

.will  suit  the  casfl(.    Ex  parte  ISihbald.    488. 

2.  When  the  mandate,  which  has  been  issued  ^y  th6'  clerk  of  the  Supreme 

Court  to  the  inferior  court,  was  not  an  execution' of  the' final  decree  of  ^e 
Court  in 'the  case ;  at  a  subsequent  term  of  the  Court,  on  its  being  shown 
thai  the  decree  of  the  Court  in  the  ciise  in  which  it  had' been  issued,  had 
not  been  executed,  the  clerk  was  ordered  'to  make  out  a  certificate  of  the 
final  ^ocree  of  the  Court  before  rendered,  and  a  mandate  according  to  the 
final  decrelB  and  the  opinion  of  the  Court  on  a  petition  filed ;  stating  that 
the  decree  of  the  Court  was  not  executed  By  reason  of  an  imperfection  in 
the  fiift  mandate.    Ihid. 

3.  When  the' Supreme  Court  bave'executed  their' power  In  a  caie  before  themf 

and  their  final  decree  or  judgment  required  some  further  act  to  be  done;  it 
cannot  issue  an  execution,  but  will  send  a  special  mandate  to  the  court  be* 
low  to  award  it.  .Whatever  was  before  the  Cdurt,  and  is  disposed  of,  is  con- 
sidered finally  settled.  Jbid. 
4  The  inferior  court,  is  bound  by  the  decree,  as  the  laW  of  the  case,  and  ihust 
carry  it  into  execution  according  to  the  mandate :  they  can  examine  it  for 
no  other  purpose  than  executipn ;  or  give  any  otiier  or  further  relief;  or  re-  ; 
view  it  upon  any  matter  decided  on  appeal,  fok  error  apparent;  or  fntef- 
meddle  with  it  further  than  io  settle  ao  much  as^as.been  remanded.    Ibid* 

5.  After  a  mandate,  no  rehearing  will  be  mnted:  and  on  a  siibseqnent  appeal, 

nothing  is  brought  up  but  the  proe^dmg  subilequent  to  the  mandate.   Aid. 

6.  If  the  special  mandate  directed  by  the  24th  section  of  the  judiciary  act  is  not 

obeyed,  then  the' general  power  given  to /'all  the  courts  of  the  United 
States  to  issue  any  writs  which  are  necessary  fbr  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law," 
by  the  14th  section  of  the  judiciary  act,  fairly  arises ;  and  a  mandamus  or 
other  apfiropriate  writ  will  go.    Ibid.' 

7.  At  the  time  when  a  decree  was  niade  in  the  district  cour^  of  Louisiina  in  a 

case  before  it,  the  complainant  was  dead.  The  executrix  was  afterwards 
admitted,  by  the  district  Court,  to  become  a  party  to  the  suit,  and  prose- 
cuted an  appeal  to  the  Supreme  Court,  wb'*re  the  decree  of  the  district 
court  was  reversed  on  the  merits;  and  the  case  was  sent  back  to  the  dts- 
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triot  ooart  on- a  muidate,  itoquiriiig  the  decrM  of  the  Bnprenw  Court  to  be 
Cjuried  into  effeot.  The  deceiie  of  the  plaintiff  before  the  decree,  a|id  hie 
haTing  left  other  heirs  hesidea  the  ezecntriz,  were  oifi»red,  in  the  form  of  a 
•opplemejital  answer  to  the  original  <bili,  to  the  district  conrt,  when  actin|r 
nnder  jthe  mandate  of  the  Supreme  Court,  to.  show  error  in  the  proceedings 
of  that  tovLTtf  with  a  view  to  bring  the  case  again  before  the  Supreme 
Court,  in  order  to  have  a  re-ezami nation  and  a  reversal  of.  the  decree  ot 
that  'court.  The  district  court  igefused  to  permit  the  evidence  of  the  mat- 
tars  alleged  to  be  entered  on  the  records  of  the  court,  or  to  sign  a  bill 
of  ozceptions,  stating  t^at  the  same  had  been  ofiered.  The  Court,  in 
the  case  oif  Skillem's  Eifcecntors  v.  May's  EzecuV>n,  6  Cranch,  967, 
said :  '<  as  it  appeared  that  the  merits  of  the  case  had  been  finally  decided 
in  this  Gonrt,  and  that  its^nandate  required  only  the.  ezecntion  of  the  de- 
cree, the  circuit  court  was  bound  to  carry  that  decree  into  ezecution,  al- 
though the  jurisdiction  of  the  Court  was  not  alleged  in  the  pleadings."  In 
the  ease  now  before  the  Court,  the  merits  of  the  controversy  were  finally 
decided  by  this  Court,  and  its  mandate  to  the  district  court  required  only 
th^  ezecution  of^the  decree.  On  the  anthority  of  this  case,  the  refusal  to 
allow  the  defendant  to  file  a  supplemental  answer  and  plea,  was  sustained. 
Ex  pane  SiofY,    339. 

NUISANCE. 

1.  The  Potomac  river  is  a  navigable  stream,  or  part  of  the  jus  pubKcum'i  and 
any  obstruction  to  its  navigation  would,  upon  the  most  established  prinei- 
^  pies,  be  a  public  nuisance.  A  public  nuisance  being  the  subject  of  criminal 
jurisdiction,  the  ordinary  and  regular  proceeding  at  law,  is  by  indictnient  or 
information)  by  which  the  nuisance  may  be  abated,  and  the  person  who 
caused  it  may  be  punished.  A  court  of  equity  may  take  jurifdiction  in 
casei  of  public  nuisance,  hy  an  information  filed  by  the  attorney  general. 
If  any  particular  individual  shall  have  sustained  special  damage  from  the 
erection  of  it,  "he  may  maintain  a  private  action  for  such  special  damage ; 
because,  to  that  extent,  he  has  suffered  beyond  his  portion  of  injury,  in 
common  with  the  community  at  large.  City  qf  Oeorgetown  v.  TfU  AUxtm- 
dria  Canal  Company.    91 . 

3.  Chancefy,  and  chancery  practice. 

PARENT  AND  CHILD. 

1.  The  complainants,  as  the  ground  to  invalidate  a  deed  made  by  a  danghter, 
of  twenty-three  years  of  age,  to  her  fsther,  by  which  she  conveyed  the  es- 
tate of  her  deceased  mother  to  her  father,  he  having  a  life  estaM,  as  tenant 
by  th^  curtesy,  in  the  same ;  anerted  that  such  a  deed  ought,  upon  consi- 
djerations  of  public  policy,  growing  out  of  the  relations  of  the  parties,  be 
deemed  void.  The  Court  said :  We  do  not  deem  it  necessary  to  travel  over 
all  the  English  authorities  which  have  been  cited;  we  have  looked  into  the 
leading  cases,  and  cannot  discover  any  thiiig  to  warrant  the  broad  and  an- 
qualified  doctrine  asserted.  All  the  cases  iure  accompanied  with  some  in- 
gredient, shpwing  undue  influence  ezercised  by  the  parent,  operating  on 
the  fears  or  hopes  of  the  child;  and  sufiicient  to  show  reasonable  grounds 
to  presume,  tiiat  the  act  was  not  perfectly  free  olnntary ,  on  the  part 
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of  Um  child:  and  m  lome  cmm,  altfaoDgh  there  9i>J  be  cireametuicee 
tendiBf  y  in  eome  small  degree,  to  ehow  andoe  influence ;  yet,  If  the  tgree- 
ment  appeal  reasonable,  it  has  been  considered  enoogh  to  oatweigh  slight 
eireamstances,  so  as  not  to  affect  the  validity  of  the  deed.  It  becomes  leas 
necessary  for  the  Conrt  to  gQ  into  a  critical  examination  of  the  English 
chancery  {loctrino  on  this  subject ;  for,  should  the  cases  be  found  to  coun- 
tenance it,  we  should  not  be  tfisposed  to  adopter  sanction  the  broad  princi- 
ple, that  the  deed  of  a  child  to  a  pveht,  is  to  be  deemed,  prima  fiicia,  yoid. 
Jenictfu  et  ol.  y.  Pye  et  «{,    241. 

%  To  consider  a  parent  disqualified  to  take  a  voluntary  deed  from  his  child, 
without  consideration,  on  luscooiit  of  their  relationsbip,  is  opening  a  princi» 
pie  at  war  with  all  filial,  as  well  as  parental  duty  and  afiection;  and  acting 
on  the  presumption  that  a  parent,  instead  of  wishing  to  promote  hia  interest 
and  welfare,  would  be  seeking  to.  oyerreach  and  defraud  hia-ehild.  Whereas 
the  presumption  ought  to  be,  in  the  abeenoe  of  all  proof  tending  to  a  con- 
trary conclusion,  that  the  advancement  of  the  interest  of  the  child  was  the 
object  in  view;  and  to  presume  the  existence  of  circumstanees  conducing 
to  that  reiult.  Such  a  presumption  harmonixes  with  the  moral  obllgatione 
of  a  parent  to  provide  for  his  child ;  and  is  founded  upon  the  same  benign 
principle  that  governs  casee  of  purchases  made  by  parents,  in  the  name  of  a 
child.  The  natural  and  reasonable  presumption  in  all  transactions  of  this 
kind  is,  that  a  benefit  was  intended  the  child,  because  in  the  discharge  of  a 
moral  and  parental  duty.    Ibid. 

3.  In  th^  year  1813,  a  daughter,  twenty.three  years  old,  conveyed  all  her  re- 
mainder in  the  real  estate  which  had  belonged  to  her  mother,  to  her  father, 
for  a  nominal  consideration.  She  married  two  years  afler  wards,  and  died  in 
1818.  No  coAiplaint  of  the  transaction  wm'  made  in  the  lifetime  of  the 
daughter,  nor  during  the  lifetime  of  the  father,  who  died  in  1831.  Lapee 
of  time,  and  the  death  of  the  parties  to  a  deed,  have  alwayk  been  considered, 
in  a  court  of  chancery,  entitled  to  great  weight ;  and  almost  controlling  cir- 
cumstances in  cases  gf  this  kind.    Ibid. 

PARTNER  AND  PARTNERSHIP. 

1.  Th(i  funds  of  a  partnership  cannot  be  rightfully  applied  by  one  of  the  partners 

to  the  discharge  of  his  own  separate  pre-existing  debts,  without  the  express 
or  inplied  assent  of  the  other  parties;  and  it  makes  no  difference  in  such  a 
case,  that  the  separate  credittfj  had  no  knowlet  .e  at  the  time  of  the  fact  of 
the  fund  being  partnership  property.    Rogers  v.  Batckelor  et  al.    217. 

2.  Whatever  acts  are  done  by  any  partner,  in  regard  to  partnership  property  or 

contracts,  beyond  the  scope  and  objects  of  the  partnership,  must,  in  general, 
to  bind  the  partnership,  be  derived  from  some  further  authority  express  or 
implied,  conferred  upon  such  partner,  beyond  that  resulting  from  his  cha- 
ractsr  as  partner.  Ibid. 
"3.  The  authority  of  each  partner  to  dispoee  of  the  partnership  funds,  strictiy  and 
rightfully  extends  only  to  the  business  and  transactions  of  the  partnership 
itself;  and  any  disposition  of  those  funds  by  any  partner  beyond  such  pur- 
pose, is  an  excess  of  his  authority  as  partner;  and  a  misappropriation  of 
those  funds  for  which  the  partner  is  responsible  to  the  partnership :  though 
in  the  case  of  bona  fide  purchasers,  without  notice,  for  a  valuable  consi- 
deration, the  partnership  may  be  bound  by  the  acts  of  one  partner.    Ibid, 
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4.  If  0110  partiier  write  a  letter  in  hie  own  name  to  Ue  onditoTi  referring  to  the 

cqQceme  of  the -partnership,  apd  hie  owii  private  debto  to  tfaoee  to  whom 
the  letter  ii  addrened;  the  letter  not  being  written  in  the  name  of  the  fkna^ 
it  oannot  be  preramed  that  the  other  parCtaer  had  a  knowledge  of  the  oon- 
tento  of  the  letter,  and  sanctioned  them.  Unless  some  proof  to  this  eilbet 
was  giTen,-the  other  partner  ought  not  to  be  boohd  bj  the  contente  of  the^ 
ktter.    Ihid, 

PATENTS  FOR  LANDS. 

1.  A  patent  for  lands,  issued  after  the  decease  of  the  patentee,  passes  no  title  tf 
the  lands ;  there  mtist  be  a  grantee  before  the  grant  can  take  efitet  Oe^ 
Unoay  t.  Finley.    264. 

5.  The  acte  of  congress  of  1807,  and  the  snbseqneht  aote  relatiye  to  the  titles  to 

militery  Unds,  were  intended  to  remedy  any  defect*  in  the  patenting  the 
lands  in  the  name  of  the- warrantee,  who  might  haYo  been  deceased  at  the 
time  of  the  emanation  of  the  patent;  and  to  secure  the  title  to  the  landa-to 
the  heirs  of  the  patentee.  The  stetata  is  general,  ineloding  by  name  all 
gnnta,  not  distingoishing  between  void  and  valid ;  and  the  plainest  rules  of 
propriety  and  justice,  require  that  the  courts  should  nol'introduce  an  excep- 
tion, the  legislature  haying  miulo  none.  •  Ikid. 

POTOMAC  KIVER. 

1.  The  Potomac  river  is  a  navigable  stream,  or  part  of  the  jus  piAlicum ;  and 
any  obstruction  to  ito  navigation  would,  upon  the  most  established  princi- 
ples, be  a  public  nuisance.  City  €f  Qmrgetawn  r.  T%e  AUxatubria  GsmI 
Campmty.    91. 

3.  Compact  between  stetes. 

PLEAS  AND  PLEADING. 

The  effect  and  nature  of  an  averment  in  a  plea  put  in  by  a  defendant,  when 
it  is  not  essential  to  the  plea.    ToUmd  v.  Sprague.    aOO. 

POSTMASTER  GENERAL  OP  THE  UNITED  STATES. 

Mandamus. 

PRACTICE. 

1.  Where  one  of  three  parties,  pkintiffii  in  a  writ  ef  error,  dies,  after  (he  writ  of 
error  is  issued,  it  is  not  necessary  tomake  the  heirs  and  representatives  of 
the  deceased,  parties  to  the  writ  of  error ;  as  the  cause  of  action  survives  to 
the  two  other  plaintifi  in  error.    JIf  iGnlMy  v.  CarroU,    66. 

S.  The  C6urt  refbsed  to  allow  ten  per  centum  per  annum,  interest,  as  damagee 
for  suing  out  a' writ  of  error  on  the  amount  of  the  judgment  in  the  circuit 
court,  under  the  17th  rule  of  the  court,  in  a  case  in  which  the  eonstructioii 
of  a  statute  of  the  state  of  Georgia  was  involved;  and  also  qu«stions  rela- 
tive to  prooft  of  the  handwriting  of  the  drawer  of  promissory  notes.  The 
case  was  not  considered  as  one  where  the  writ  of  error  was  sued  out  merely 
for  delay.    JIf  JVWI  v.  HsJ^roeib.    84. 

3.  A  defendant  in  an  appeal,  unng  the  oopy  of  the  reoord  received  from  the 
Vol..  XII.— 5  M 
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eircuit  court  lod|^  by  the  appeUimt,  cumot  have  the  appeal  docketed  and 
disiniised)  under  the  30th  rule  of  tiie  court;  on  the  ground  that  the  appel- 
lant has  failed  to  comply  with  the  37th  role,  which  jequires  a  bond  to  be 
given  to  the  clerk  of  the  Suprenye  Court,  Wore  tlie  case  is  docketed!  He 
must,  to  sustain  a  motion  to  dismiss  the  tsause,  produce  the  certificate  of  the 
circuit  court,  stating  the  oause ;  and  certifying  that  such  an  appeal  has  been 
duly  sued  out  and  allowed-     West  v.  Brashier.    101. 

3.  Writ  <of  error. 

4.  Mandamus. 

5*  The  practice  seems  to  be  wf»U  settled,  that  in  suits  against  a  state,  if  the  state 
shall  neglect  to  appear,  on  due  seryice  of  process,  no  coercive  measures  will 
be  taken  to  compel  appearance ;  but  the  complainant  will  be  allowed  to  pro- 
ceed, ez  parte.  7%s  CommanweaUk  of  Massachusetts  ads.  Rhode  Island.  757. 

r'RESIDENT  OF  THE  UNITED  STATES. 

1.  To  contend  that  the  obligations  imposed  on  the  President  to  see  the  laws 

faithfully  oxecnted,  implies  a  power  to  forbid  their  execution;  is  a  novel 
construction  of  the  constitution,  and  is  entirely  inadmiuible.  Kendall,  Post-' 
master  General  v.  The  United  States,    524. 

2.  Congress,  by  a  special  act  passed  for  the  purpose,  directed  the  aceounts  of 

certain  mail  contractors  to  be  referred  to  the  .solicitor  of  the"  treasury,  and 
that  the  amount  found  by  the  solicitor  to  be  due  to  the  contractors,  should 
be  passed  to  theij^  credit,  by  the  postmaster  general  of  the  United  States. 
The  postmaster  general  refused  to  allow  to  the  credit  of  the  mail  con- 
tractoffs;  the  whole  sum  found  to  be  du^  to  them  by  the  solicitor  of  the  trea- 
sury, and  a  mandamus  was  asked  from  the  circuit  cburt  of  the  District  of 
Columbia,  to  be  directed  to  the  postinaster  general,  commanding  him  to 
conform  to  the  act  of  congress,  and  the  report  of  the  solicitor  of  the  trea- 
sury. In  opposition  to  the  prayer  for  the  mandamus,  it  was  urged  thit  tlui 
postmaster  general  was  alone  subject  to  (he»  direction  of  the  President  of  the 
United  States,  with  respect  to  the  execution  of  the  duty  imposed  on  him  by 
the.  law  under  which  the  solicitor  of  the  treasury  acted ;  and  this  right  of 
the  President  waa  claimed  as  growing  out  of  tlie  obligation  imposed  upon 
him  by  the  constitution,  to  take  eare  that  Uio  laws  be  faithfully  execnted.' 
By  the  Court— Thin,  doctrine  cannot  receiiw  the  sanction  of  this  Coun. 
It  would  be  vesting  in  the  Presideiit  a  disiMdsing  power,  which  has  no 
countenance  for  its  support  in  any  part  of  the  Aonstitution;  and  is  asserting 
a  principle,  which,  if  carried  out  in  4ts  results  to^  all  cases  falling  within  it^ 
would  be  clothing  the  President  with-  a  poWei  to  cdntrol  the  legislation  of 
congress,  and  paralyse  the  administration  of  justice.    Jhid, 

PRIORITY  OF  THE  UNITED  STATES. 

1.  An  attachment  at  the  suit  of  the  Fanners'  Bank  of  Delaware,  was  issiied 
against  the  effects  of  the  Elkton  Bank,  on  the  24th  of  September ^  1890,  and 
under  it  were  attached  the  funds  of  the  £lkU>n  Bank  in  the  huids  of  one 
of  its  debtors.  On  the  8th  day  of  July,  1831,  an  attachment  was  issued  at 
the  suit  pf  the  United  SUtes,  the  United  SUtes  being  creditors  of  the  Elk- 
ton  Bank,  and  it  Was  laid  on  the  same  funds  whicl\  had  been  fterloualy  at- 
tached at  the  s)iit  of  the  Fanners'  Bank  oC-Delawaie.    The  money  thus 
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attached  hj  the  Farmers',  Bank  of  Delaware ^  in  the  hands  of  a  debtor> 
to  the  Elkton  Bank,  by' legal  procew,  before  the  issuing  of  the  attach- 
ment' in  behalf  of  the  United  States,  was  bonnd  fbr  the  debt  for  which 
it  was  first  legally  attached,  bj  a  wniy  which  is  in  the  nature  of  an  execa- 
tion ;  and  the  right  of  a  private  creditor  thus  acquired,  could  not  h^  defeated 
by  the  process  subsequently  issued  at  the  suit  of  the  United  States. .  If  the 
district  court  of  the  United  States  has  a  right  to"  appoint  receiTers  of  the 
property  of  an  insolvent  bank  which  is  indebted  to  the  United  States,  for 
the  purpose  of  having  the' property  of  the  bank  collected  and  paid  over  to 
satisfy  the  debt  due  to  the  United  States  by  the  bank;  this  would  not  be  a 
transfer  and  possession  of  the  property  of  the  bankj  within  the  meaning  of 
the' act  of  congress ;  and  the  right  of  the  United  States  to  a  priority  of  pay  • 
ment,  would  not  have  attached  to  the  funds  of  the  bank.  Beastim  v.  Tke 
JBank  qf  l%e  United  StaUs.    102 

2.  "Pxcm  the  language  of  the  fiflh  section  of  the  act  of  congress  of  March  3d, 

1797,  giving  a  priority  to  dobts  due  to  the  United  States,  and  the  construc- 
tion, given  to  it  by  the  Supreme  Court,  those  rules  are  clearly  ostablisned. 
First,  That  no  lien  is  created  by  the  statute.  Second,  The  priority  esta- 
blished can  never  attach,  while  the  debtor  oontinnes  the  owner,  and  in  pos- 
session of  the  property,  although  he.may  be  unable  to  pay  bis  debts.*  Third, 
No  evidence  can  be  received  of  the.  insolvency  of  the  debtor,  until  he  has 
been  divested  of  his  property  in  one  of  thcj  modes  stated  in  the  section. 
Fourth,  Whenever  the  debtor  is  thus  divested  of  his  property^  the  'person 
who  becomes  invested  with  the  title,  is  thereby  made  a  trustee  for  the 
United  States,  and  is  bound  to  pay  the  debt  first,  out  of  thd  proceeds  of  the 
de^btor's  property^    Ibid, 

3.  All  debtors  to  the  United  States,  whatever  their  character,  and  by  whatever 

mode  bound,  may  be  fairly  included  within  the  language  used  in  the  fifUi 
section  of  the  4ct  of  congress.  And  it  is  manifest  that  congress  intended 
to  give  priority  of  payment  to  the  United  States  over  all  other  creditors,  in 
the  cases  stated  there^i.  It  therefore  lies  upon  those  who  claim  exemption 
from  the  operation  of  the  statute,  to  show  that  they  are  not  within  its  pip- 
vlsions.    Ibid.. 

4.  Corporations  are  to  be  deemed  and  considered  persons  within  the  provisions 

of  the  fifth  section  of  the  act  of  congress  of  ITS^i  and  ike  priority  of  the 
United  Spates  exists  as. to  debts  due  by  th^m  'to  the  United  States.    Ibid. 

5.  The  legislature  of  Maryland  passed  an  act  authorising  the  stockholders  of 

the  Elkton  Bank  to  elect  trustees,  who  were  to  take  possession  of  the  funds 
(md  property- of  the  bank,  for  the  purposes  of  discharging  th9  debts  of  the 
bank,  an4  distributing  the  residue  of  the  fun(^,  which  might  be  collected 
by  them,  among  the  stockholders.  This,  had  the  law  been  <;arried  into  ef- 
fect, was  not  such  aiij  assignment  of  ail' the  property  of  the  bank  as  would 
entitle  the  United  States  to  a  nriority-of  payment  out  of  the  funds  of  the 
bank.    Ibid, 

6.  No  one  can  be  divested  of  his  property,  by  any  mode  'Of  convejrance,  statu- 

tory or  otherwise,  unless,  at  the  same  time  and  by  the  same  conveyance, 
the  grantee  becoines  invested  with  the  title.  The  moment  the  transfer  of 
property  takes  place,  the  person  taking  it,,  whether  by  voluntary  assign- 
ment, or  by  operation  of  Uw,  becomes,  under  the  statnte,  bound  to  the 
United  States  for  the  ftithfol  performance  of  the  trpst.    JKd. 
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RECORDING  OF  DEEDS. 

Bj  Um  QonuiuMii  kw,  a  de«d  of  land  k  valid  without  ngftrtiatioa;  ana  whon  re* 
giftar  acti  requira  deeds  to  be  recorded,  they  are  yalid  until  the  time  pre- 
■cribed  bj  the  statute  hai  expired ;  and,  if  racorded  within  the  time,  are  aa 
effi»ctnal  from  the  date  of  execution,  il  if  no  register  act  eziated.  darU  t. 
mite,    178. 

SHERIFF'S  SALE. 

It  ia  dear  that  a  porehaaer  at  a  sheriff's  saki  cannot  ptotect  himsiBlf  against  a  prior 
Olaim,  of  which  he  hsid  no  notice;  Or  be  held  a  bona  fide  pniohsaer,  nnleas 
he  shall  hara  paid  the  money.  Xmsss  cf  Stomfse  and  H^s  ▼.  AcrAs  §i  al. 
11. 

SPECIFIC  PERFORMANCE. 

The  doctrine  oTa  conrt  of  ohanoeiy,  in  cases  Ibr  specific  perfbrmance,  has  lefer^ 
ence,  ordinarily,  to  execntorjft  agreements  for  the  conyeyance  of  lands; 
and  is  rarely  applied  to  contracts  affecting  personal  property.  Where  the 
relief  prayed  for  in  a  bill,  is  the  dellTery  to  th^  complainant  of  instraments 
to  which  he  is  entitled,  and  not  the  execntion  of  an  executory  contract,  no 
farther  than  to  decree  the  amount  the  complainant  has  been  compelled  to 
pay  against  the  terms  <^  the  contract,  chancery  has  jnrisdiction  of  the 
canse;  and  the  c6art  will  end  the  cause,  without  sending  the  p^es  to 
law  as  to  part,  having  granted  relief  for  part    CZarAce  a  al.  t.  Whiu,  178. 

STATUTE  LAW. 

It  was  not  BB^  nneommon  course  of  legisktion  in  the  states,  at  an  early  day,  to 
adopt,  fay  reference,  British  statutes;  and  this  has  been  the  course  by  le|^ 
lation  in  congress,  in  many  instancea,  when  state  practice  and  state  process 
^  has  heen  adopted.  And  such  adoption  has  always  been  considered  as  re- 
ferring to  the  law  existing  at  the  time  of  adoption,  and  no  subsequent 
legislation  has  eyer  been  .supposed  to  affect  it;  and  such  mnst,necce8sarily> 
be  the  e^ct  and  operation  of  such  adoption.  KmdaU,  PogtmatUr  G&ntrml 
T.  Tike  UmUd  Stales,    524. 

STATES  OF  THE  UNITED  STATES. 

1.  Boundaries  of  states. 

2.  Jurisdiction. 

3.  Constitutional  law. 

4.  Appearance. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

1,  The  Supreme  Court  has  jnrisdiction  of  a  bill  filed  by  the  state  of  Rhode  Island 
against  the  state  of  Massachusetts,  to  ascertain  and' establish  the  northern 
boundary  between  the  statea,  that  the  rights  of  soTereigntjr  and  jarisdiotion 
be  restorM  and  confirmed  to  the  plaiiitifi ;  and  they  be  quieted  in  the  en 
joyment  thereof;  and  their  title ;  and  for  other  and  further  relief.  The  S  te 
^Rkoie  Idamd  v.  tke  CemmamoeeiA^  Maeeadmutte.    667. 

9.  The  Supreme  Court  is  one  of  limited  and  q>eeial  original  Jurisdiction.  Its 
aetion  must  be  coiiilfined  to  the  particnkr  cases,  oontroTenieai  and  partiaa 
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OT«r  which  the  constitution  %nd  lai*^  baye  anthorized  it  t*  set ;:  anj  pro- 
ceeding without  the  limita  preienbetf-ii  co  «m  non  jodice,  and  its. action  a 
.  nnllity.  And  whether  the  want  or  ezoen  of  power  is  objected  by  a  party, 
or  is  apparent  to  the  eoulty  it  most  surcease  Its  action,  or  proeeM  extra- 
judicially. IHd, 
3.  Tlie  several  states  of  the  United  States,  in  their  highert  soyereign^capaoitj, 
in  the  conirention  of  the  people  thereof,  on  whom,  by  the  revolution,  the 
prerogative  of  the  crown  and  the  transcendent  power  of  parliament  do- 
Yolved,  in  a  plenitude  unimpaired  by  any  ac(,  and  controllable  by  no  au- 
thority, adopted  the  constitution;  by  which  they  respectively  made  to  the 
United  States  a  grant  of  judicial  power  over  controversies  between  two  or 
more  states.  By  the  constitution,  it  was  ordained  that  this  judicial,  power, 
in  cases  where  a  state  was  a  party,  should  be  ezetoised  by  the  Supreme 
Court,  as  one  of  original  jurisdiction.  The  states  waived  their  exemption 
from  judicial  power,  as  sovereigns  by  original  and  inherent  right,  by  their 
own  grant  of  its  exercise  over  themselves  in  such  cases ;  but  which  they 
would  not  grant  to  any  inferior  tribunal.  By  tiiis  grant,  the  Supreme  Court' 
has  acqui  dd  jurisdiction  over  the  parties  in  tiiis  cause,  by  their  own  con- 
sent jmd  delegated  authority,  as  their  agent  for  executing  the  judicial  power 
of  the  United  States  in  the  cases  specified.  Massachusetts  has  appeared, 
submitted  to  the  process  in  her  legblative  cuapacity,  add  plead  in  bar  of  the 
plaintiff's  action  certain  matters  on  which  the  judgment  of  the  Court  is 
.asked.  All  doubts  as  to  jurisdiction  over  the  parties  are  thus  %i  rest,  as  well 
by  the  grant  of  power  by  the  people,  as  the  submission  of  the  legislature  to 
the  process;  and  calling  on  the  Court  to  exercise  its  jurisdiction  on  the 
case  presented  by  the  bill,  plea,  and  answer.    Jbid, 

TREATIES. 

Louisiana  and  Florida  treaties. 

WRIT  OF  ERROR. 

1.  Where  one  of  three  parties,  plaintiffii  in  a  writ  of  error,  dies,  after  the  writ 
of  error  is  issued,  it  is  not  necessary  to.  make  the  heirs  and  representatives 
of  the  Jepeased,  parties  to  the  writ  of  error ;  as  the  cause  of  action  sur- 
vives to  the  two  other  plaintifi  in  error. .  JI^Kennm/  v.  CkurroU,    66. 

%  In  certain  proceedings  for  the  s«le  of  property  mortgaged,  the  widow  and 
children  of  the  deceased  owner  of  the  property  were  made  defendants.  The 
district  court  of  Louisiana  gave  a  judgment  in  favour  of  the  plaintifi.  The 
widow  was  entitied  torher  community  in  the  .property  mortgaged,  and  had 
taken  the  property  at  the  appraisement  and  estimation.  The  writ  of  error 
to  the  district  court  of  Louisiana  was  issued  in  the  name  of"  The  heirs  of 
Nicholas  Wilson,"  without  naming  any  person  as  plaintiff.  The  widow  of 
Nicholas  Wilson  did  not  join  in  the  writ  of  error. , .  The  writ  of  error  wss 
dismissed  on  the  two  grounds,  that  no  person  was  named  in  it;  and  that 
the  widow  of  Nicholas  Wilson  had  not  joined  in  it.  The  Heirs  of  JfichoUu 
Wilmmr.  J%eL^€  and  Fire  huurancB  Company  tfjftw  York,    140. 

3.  Thib  rule  of  Court  is,  that  where,  there  is  a  substantial  defect  in  the  appeal,  or 
writ  of  error,  the  objection  may  be  taken  at  any  time  before  the  judgment; 
on  the  ground  that  the  caie  is  not  legally  before  the  CourVand  that  it  has 
not  jurisdiction  to  try  it.    Ibid. 
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WRIT. OF  ERROR. 

4.  The  Judioiarj  act  of  17^9  auf horint  the  Snpreme  Ck>Qtt  to  iMma  wiiti  of  omr 
to  bring  up  final  judgmentv  or  decrees  in  a  ciTil  action,  &c'.  ^TIm  dediion 
of  the  circuit  court  upon  a  rule  or  motion  ir  not  of  that  chazaetar.  Such  do- 
oinons  are  not  final  jadgmenta.     Mahd  v.  ^tngnef  300. 


FINIS. 
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